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J. Roitl V. So Hlning 
Venkatnchollnn Chettvv. 
Lon 


Kvauk 


952 


469 


6 LOWER BURMA CHIEF COURT RULINGS, from January to June, 1911. 


O ^ 
O ^ 

a* 


Names of Parties. 


^ bo oi 

C eS a 
;= 
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a5'2- 

■ 5-^2 

o2 

I O ^ ® 
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2 • 
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a 

&4 


Names of Parties, 


be be m 

- cuo 

c ^ . 
o c ^ 

a « s t 

• M ^ 

^ 05 

g > O ^ 

O 


1 1 George Gillespie A: Co., Ltd., v. 

, Manng Maung 
4 Po Chit V. King.Eemperor 


4tl 

778 


16 Lii Gnlo V. Mnung Sein 
1 < A . P. Govindasawniy v. 
Koolaya])pn Uowtlior 


K. V. K. 


I I 929 
I I 960 


Table 4 

BURMA (UPPER) JUDICIAL COMMISSIONER’S 

COURT. 

1 UPPER BURMA RULINGS, from OcToeEa UlO to March, 1911. 


!>c£ “ 

O C 
1=2 


Names of Parties. 


^ . 
tc be V. 

a C5 es 
0-0 

= '5_: 

o 5 "T 
a. ej c . 

m • 

o2 
o ^ ^ 


’ _♦ 

1*0 

!.. c: Z 


g--3£i 


Names of Parties, 


^ . 
be bt 9> 

s g <5 

;5 ci-o 

s . 
o c 'tr 
Zm :s z . 

L? ^ ^ 

CJ 


57 

61 

66 

66 

69 

70 
73 


K. E. V. Nga San Mvin 
Mi Ngwe Zan v. Mi’Shwo Taik 
Nga Po Anng v. K. E. 

Nga Po Tun v. .Mi Thet Pon 
Nga Pwe V. Mi Chan Tba 
Nga San Hmi v. K. E. 

Nga Tha Tii v. K. E, 


! I 
10 
I 1 
10 
10 
I I 
I 1 


250 

987 

256 

991 

993 

247 

249 


M***' '• S“*>ramonmn Chottv 
U Teik Ka v. Nga Tin Byu ‘ 
Baijnath Singh V. Mi f?auk 
Ml Bov. NgaPoSnung 
Nga Naing v. Mi Bu 
Nga Tha Kin v. K. E. 


10 094 
10 990 


I I 
I I 
I I 
I I 


742 

743 
746 
792 







( ix ) 
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« rt 
^ O 
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o ^ 

Ch 


! Sc X 


Names of ranies. 


■3 - . 

? .= ■- 5 


Names of I’aj ties. 


tf S' . 
S tc X 
^ r3 a 


f. — O 

bo, — 


53 i 
00 
08 
75 i 
90 
300 
110 


125 
127 I 

I 

14-3 
153 , 
156 : 
169 ; 
180 
182 
188 

I 

202 , 
214 
227 
230 ' 


Suchund Ghosul v. lialamiii 
Asad Ali Molluh v. Haidar Ali 
llaiciidra Kumar v. (Jirisli Cliuutira 
Uritish and F'lreitrn Marine Insur- 
anco Co., Ltd. p. India Cicnoral 
Navijfation and Railway C*>., Ltd. 
British and Foreign .Marine Insur¬ 
ance Co., Ltd. r. India (ienoral 
Steam Navigation and Railway 
Co., Ltd 

Grey r. Churusila I)a»i 
Gobind Borshad r. llariliar Charan 
Uari Charan v. Girisli Chandra 
Suremlni Nath r. Kmperor 
Kmperor c Chaturbhuj Sahu 
Shaslii liliushan Seal c. Kinjjeror 
Bnti.sh American 'robacco Co., 
Ltd. f. ilahbul> Buksh 
Sugar Chandi-a Mnudal r. Digum- 
bar 

* * • 

Anglo-Indian Jute .Mills Co. v. 
Omadomull 

Ranidhari c. Ram Chariiier 
Durga Prasad Singh v. Rum Doyul 
Kali Prasunna Ruse v. Kmperor 
Kmperor v. Abani Bhnshan 
Parmeswar Singh r. Kmperor 
Gur Pershad Singh v -Dhuni Rai 
Rudha Prasad Mallick r. Raniiuoni 
Dasi 

burnt Chuudru Mitra r. Kmperor 
Joy Chandra v. Emperor 
Surendni Pro.sad v. Emperor ! 
British India Steam Navigation Co. 
r. Secretary of State for India 


V. 

P. 




V. 

6 

HIU 

253 

; Manniohaii Giioge r. KmiM r"! 

8 

531 

6 

820 

20 s 

1 (i<)l)imla ClmiMlra Curii*outi<ui 



7 

798 


j 1 

' of Calcutta 

8 

700 



270 

.latindra .\ath l*ra>aiiiia Kumar 

8 

N42 



278 

Dwarka Nath Dambarudlmr 

9 

3‘M 

9 

301 

284 

Bali I’uiida >•. .hulumani Saiitra 

7 

475 



288 

Pratap IM.-iinath Shah Deo 






•Madaii M-iiiaii Natli 

7 

<8< 

i 

1 


293 

Lai .Mohan Kali Kishorc 

9 

905 

9 

9t>0 

200 

Khagi-iulra Nath <•. Bhu)icinli-a 



7 

247 


Narain 

8 

53't 

7 

330 

302 

llaru 'I'aiifi c. Saiisli Roy 

9 

15 

7 

747 

3<H 

Bajrangi r. Kinpi-ror 

9 

04 

7 

029 

307 

Aiiianat .Sai«lai v. Naeendra Bis¬ 



8 

119 


was 

9 

05 

i 7 

317 

309 

•Yhirmldiu Ahiurd, In ,, 

8 

1108 

i _ 


327 

Chandra Kisliori’ Roy c. Pra>annu 



7 

279 


Kumari Da^i 

9 

122 



335 

Nityamoni r. .Madiiu Sudan 

1 1 

384 

10 

S5S 

3.19 

.\simaddi c. .Sundari Bibi 

10 

345 


10 

7 

I 10 

9 

8 
7 
7 


S59 

333 

9t0 

770 

8l2 

80t3 


8 1001 

7 O-il 

10 94S 
10 954 

8 lo7 


342 

355 

3t)S 

372 

37S 

3S7 

301 

394 

405 

lOS 


llossainara Begam <•. Raliiman- 

nossa Begam 8 S37 

Bur Singli r. Utiam Sing^h 9 33 

Naloo Patra c Kmperor - II 505 

' Manimlni Chandra r. Secretary of 

State for India 9 311 

j Sarat Chandra Das r. Secrciai'V of 
I State for India ... 9 859 

I Ram Saran v. Raghu -Nandau 9 () 

Raghunath Singh -■ Abdhut Singh 9 202 

Kumiul Nath Roy ». Jotindra Nath ; 9 ISO 

Jumna Dass Harcharan Dass ... , II 410 

Hhona i\ Kmperor ' 9 55 j 
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o ^ 
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too ' 
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Names of Panics, 


tc be 

c :3 f: 
::: =-0 

5 H 

T" 


V. P. 

Kkabbar Sheikh c. ilara Bewah 8 660 

xiusainara Begum v. Rahamaunessa 

... 8 837 


V. 

13 Tara Prosad v. Kristo Prosad ... i 7 ’ 
16 Nityamoai Dasi v. Gokul Chandra 

Sen < Q 


P. 

473 

210 
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(B).—13 CALCUTTA LAW JOURNAL, 191 \—conld. 


Names of Parties. 


C C8 c3 

;= si-o o> 

c '’I 

o C -D ® 
a. a d 

iiSoi 


« ^ 
l-H 

o 

'> >~3 I 


Names of Parties. 


18 i Uasir Ga/i r. Griju Nath Uoy ... 9 

21 ' Gobind Prasad I'.TcknarainMahton i 7 
26 Mocliai Mandal r. Mesoruddiii 1 

Mollah 9 

30 I Bnrada Prcisad Roy f. Annoda ' 

Mohan Roy 0 

34 Jogendra Lai r. Atindra Lai . ' 2 

38 Ham Chandra Baimgi r. Bepin 

Behari Das ... S 

43 i Hari Charnn (Jorai v. Srish 1 
I Chundor Sailhukhan 7 

47 ' BhuVian Mohini Dchi r. Kiran ; 

Bala Dehi . 9 

51 Jatindru Nath r. Prasunna Ktnnar 8 
•5S Kumar Ohaiiflm Kishorc Pm- 

sunna Kumari Dasi ... 9 

61 Muliainniad Bakar r NawahMir/.a 

Muhainmad Bakar All Khan ... 9 

6 ) Bachi r. Bikchand Jionial ... 9 

72 Bur Singh »*. Uttam Singh ... 9 

7M Budhan Sha r. Sitanath Sha ... 7 

X» Nafar Cliandm i*. Ratnamala Debi 7 
90 Secretary of State r. British India i 
I Steam Navigation Company .. ^ 9 

102 i Harcck Chand v. Churu Chandra 

Sinda ... 8 

109 Rakhnldas Mukerji v. Madhab 'i 
, Chandm Singha .. 8 

115 Sarip Jan Bibi V. Aftabuddin Miah 8 
119 PiirnuChandra V. RasikChandra ... 9 

124 Mnnindm Chandra Nandi V. Sccrc- ' 

tary of State j 9 

129 Birch v. King-Emperor 9 

132 ' Bhupendra Kumar v. Puma 

Chandra ... 0 

1^9 Hingu Miah v. Heramba Chandra 8 
148 1 Bepin Behary Mitter v. Prokash 

Chandra Sarkar y 

160 , Hari Lai v. Bengal Nagpur Rail- 

way Co. 0 

163 Braja Sunder Roy Chowdhury v. 

Mati Lat Mozumdar 3 

167 ' Upendra Nath Nag Chowdhry v. 

I BhnpcndmNath NagChowdhry 9 

168 ' Tarakant Ghosc v. Rai Kiahoro 

1 Ghosc Q 

169 Bejoy Chand Mahatap Bahadur v. 

P. K. Mozumdar ... 9 

162 Laksbmi Charan Sen v, Sris 

Chandra Roy ... J 9 

166 Prasanna Kumar Mookerjee v. 

Bum and Co. ... 7 

183 Badha Prosad Mullick v. Raniuiuiii 

Dasi Q 

... i o 


211 

330 

213 

359 

63S 

860 

747 

215 

842 

122 

391 

393 

33 

578 

921 

183 

766 

828 

30 

568 

311 

581 


760 

331 

493 

582 

361 

5S2 

584 

270 

1061 


o J 
o . 
fcco 

CC 

Ph 


9 * 

.5 g,o 

'H'o . • 
5 c -D ^ 

c9 Q • 

CO • 

o ^ ^ 

gk OpH 


192 

203 
203 ! 

212 

216 

217 
219 I 

221 

228 I 

j 

234 ' 

i 

239 I 

243 ' 
1 

2oO ‘ 
255 I 


257 

262 


267 1 

271 ! 

i 

2771 

284 

280 

293 

300 


30.5 


312 

316 

318 

322 

327 

329 

331 


Busanta Kumari Guha v. Ram- 
kaimi Sen Poddar 
Guru Prosad Singh v. Dliari Rai ... 
Ensin Khan v. Abdul Waheb 
Sikdar 

Krishna Chandra Basu v. Mohen- 
dra 

JoyNaruin .Tana v. Upendra Nurain 

Hay 

Aroj AH Mandal v. King-Kinperor 
Hariinati Dasi v. Corporation of 
Calcutta 

Kumud Nath Roy v, Rai Jatindru 
Nath Chowdhury 

Surendm Nath Roy v. Krishna- 
sakhi Dasi 

* 4 * 

Baikunt Nath Chukrubai'Li v. Hara 
Lai Pal Chowdhury 
Faiz Ali Khan v. Sitara Begum ... 
Sasirama Kumari v. Mehcrban 
Khan 

• • * 

Khetra Nath Ghatak v. Piru Bauri 
G<jlam Mowaia v. Abdool Sowar 
Mondu! 

V V. Prankriahiia Seal 
Jogendra Chandra Mitter v. 

Rajcndm Nath Mitter 
Kammoyi Dasi v. Rupai Pranianick 
Bipin Behary Mitra v. Tincowri 
Pathak 

. . « 

Sham Chandra Dafadar v. 

Gadhadhar Mandal 
Sarat Chandra Siuha v Nritya 
Gopul 

Dhanput Singh Kulari v Juaimiul 
Tusliimul 

Maizuddi Biswas v. Ishan Obandru 
Das Sircar 

Champak Latika Mitra v. Nafar 
Chandra Pal 

Bhtiiya Sarat Kumar Das Maha- 
patra v. Akshoy Narayan Das .. 
Nanda Kumar Saha v. Gobinda 
Mohan Das 

Mescr Mullick v. Ilafiziuldi Mullick 
Jagadiah Chundcr Sanya! v. Lnl 
Mohan Poddar 

Debcndra Nath Bhuttneharjoe v. 

Huridas Bbattacharjco 
Gobinda Chandra Addy v. Corpora¬ 
tion of Calcutta 

Lai Mohan Mandal v. Kali Kishorc 
Bhuyraali 

Lai Behary Singh v.King.Empcror 


V. 

P. 

9 

698 

7 

606 

6 

138 

9 

701 

9 

706 

9 

707 

8 

891 

9 

189 

9 

no 

9 

116 

7 

704 

9 

918 

9 

478 

9 

022 

7 

769 

9 

923 

9 

801 

9 

374 

9 

377 

8 

47 

7 

161 

7 

849 

8 

-14 

9 

961 

6 

135 

9 

965 

7 

661 

7 

811 

8 

706 

9 

065 

9 

361 
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333 Uaiiiunaili Panilit c. Kini;*Kmperor 
335 KdwurdThurnton <• Kinjr-KinjKUor , 
339 lihuWan Molmii i; (lirisli Naraiii 
345 Kishoii Purshad t\ Har Narain 
Singh 

351 Ashfaq llutssain r. (iauri Sahai 
357 King V. Secretary el Stai*‘ for 
India in Council 

300 Sarat Cliandra- Das r. 'ieciftary >>1' 
State for In<lia in Council 
305 Srinivasa Prasad Singh _r. Kolo 
Prasiid Singh 

390 Kesho Prasiul Singli r. r. A Slack< 

a>nl W. C. Macjihc.Tscm 

391 Koslio Prasad Singh v. Srinivasa 

Prasad Singh 

399 (Junes Nar.iyan Singh c. .Malida 
404 Uainsona r. Sonaniula 
412 llaghunuth Singh r. Abdhui Singli 
415 Nityauanda r. Nunda Kunuir 
41S Ba/.lul Karim r. Salia Chajidra 
425 Haru I*anti r Satis Uov 
427 Sahebjan c. Ansanidilin 
•132 Golub Cliaud c. Kaminurat Koor.. 
4.34 lihagbati c. Kali Churun Singh 
441 Bhawani Kunwar c. Kunwurilim- 
inat Bahadur 

4-4-4 Darsing Nakinu r. Kmperor 
•445 Kani Saran r. Uughunandan . . 
447 Charu Chandra v. Kalidas Chandra 
149 Dwurka Nath v. Bampertab 
454 llemanta KumarGhose i'. BajcMulra 
Bulu Dasi 

457 Bajrung Saliai, In re 
459 Sbamuldhan v. Lakhimani 
467 Mahomed Akbar r. Sukhdeo 
471 Narondru Nath v. Nagondm Nath 
479 Achaniulla v. Cholamunessa Bibi 
4S1 Syamu Charan r. Mokhoda | 
Sundari 

4H5 Midnapore Ze/rtiftdn;»/Co., Ltd. r. 
Bainai)ada Roy 

4h7 Madaneswai' Singh v. Mahamaya 
Prosad Singh 

492 Abdul Azi/. r. Patch Mahomed .. 
•495 Weathcrall v. Eastern Mortg-age 
Agency Co, 

499 Mahomed Ta<ii v. Choa Lai 
601 BangJi Chandra V. Pukai Bepari... | 
603 Banga Cliaudra v. Jagat Kishoro 
605 Bonoy Lai Roy v. Kamlapati 
Banerjee ' 


9 300 

9 4^0 

10 S7 

9 739 

9 975 

9 toS 

9 S59 


to 2 


10 2.53 


10 

10 

10 

9 

10 
10 
9 

9 

10 
10 


2.50 

450 

90 

202 

103 

325 

45 

1031 

20S 

Oil 


10 

9 

9 

10 
10 


274 

ill 

0 

209 

41 


10 

9 
6 

10 
10 
lO 


270 

225 

323 

61 

4.3 

92S 


10 49 

lO 130 

9 1027 

9 035 

9 985 

7 750 

I I 159 

10 907 


10 990 


507 ) MaliDincd Miisaji v. Ahmad Musaji 

.510 j If:mif-iin-nis<a V. I'aiz-nn-nissa 

512 • Dani'i'hir Naia\:iu v. l);ileiic?^h 

% 

519 Umrao Singh v, Lachiimn Sitieh 
•525 ' Maljoini'd Jan v, Bislmii .Nineli 
529 Niivamani Da-i v. Madlm Mniari 
Si-h 

.532 A>irii .Mandal Haj Moliaii Da- 
•535 Bihi Saiil'aii v. Mah'itin d llahih- 
uiLdin 

514 .’<ii t'handaii llaruSi ilii 

5 17 Mohan Das v. Kadharaman 
6r.s (iunua l^■|•slla<i v. Jhalo 

.508 , Kagliuhar .Mahto v. II. Maini'i-, 
57.5 Kliuniii Lai Dol.ind Kii-litia 

Narain 

584 Liiigam Krishna v. Sri Mnvii .Si i 
I’usapaii Vijayarama (lajapati- 
ra i 

r.hS Bisliun Chaml Bijoy Singh 

■593 Nawab Balunlui’ of .Moorslicdaliaii 

\. Hari.sli Chamlra 

5.}7 Katnini Drbi v. Promutho Naili 

Mookerji 

Oil Barmla I'ro.'^ad Roy Coijioration 

of Calcutta 

013 (Jiris Chandra v. Khagei.dni Nath 

, Chatierjoe 

021 Nummuna Bihi v. Roshan Mia 
025 Nawab Bahailur of .Mursliidabad 

} V. Gojii Natli Mandal 
035 Ishaii Cbandm v. Emperor 

(539 I Bajrangi Gopi* v. Emiicror 
Oil I Ismail V. Jaduiiatli 
040 I Jinnat Ali v. Patoli Ali 
6-49 i Manik Borai v. Bani Charan 
653 I Srinaraiii Singh v. SundarlKiti 
Kumari 

(>56 I Arab Ali v. Rachimiuldi 
660 I Srinath Roy v. Satya Kinkar 
664 I Mobant Ram v. Nathuni Sinirli .. 
()70 ' Glia.siram v. Vsirbad Mabato 
072 , Buddhimanaia I’rumanik v. Sarat 
I Cbajidra Banerjee 
074 Becliu Ram v. Chairuian of Chaprii 
Municipality 

077 Setara Beg-uni v. Pjiteli Ali Khuii... 
081 I Srinivasa Parsatl Singh v. Kosho 
' Pmsad Singh 

688 I llarish Chandra v. Nawab Bahadur 
' of Murahidabad 
693 i Abdul Aziz v. Kanthu Mullik 


V. P. 

lO 4.19 

1 I .;9s 

9 913 

1 O 285 

10 1.72 

11 3S1 

1 I 3H5 

10 14S 

1 I .387 

10 131 

10 (9 

I I 389 

I O 4T7 


10 272 

1 1 :'99 

I I 55 

10 4 91 
10 310 
9 1001 

9 558 

6 392 

9 004 

9 04 

10 510 

9 219 

10 -109 

6 800 
1 O 502 
I I 395 
9 1034 

9 09 

6 147 

9 218 

9 99 4 

I O 4 P4 

1 I 05 

10 407 
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a; •C r-4 
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I O 


121 Kumar Chamlra Kishore Uoy v. 1 
Fraaanna Kumari Das»i ' 

126 Matlliub Cbandra Bora v. Srimati 
1 Hani Sarut Kumari Dcbi 
141 Monmohan Ghosh v. King-Emperor ' 
155 Protaj) Ucluiuatli Shah Deo v, 
MuOau Mohan Nath 

158 Nepen Bala Debi v. Siti Kaiila 
Banorjee 

163 Shyama Chanin Kay v. Surya 
Kanta Acharya 

1()9 Uakhal Chandni Shaba v. Damodnr 
Shuha 

171 ' Emperor V. Chaiur Bhuj Sahii 
177 ; Bur Singh v. Uttam Singh 
185 ; Sakina Bibec v. Mahomed Isliaq .. 
189 1 Srimati Brahinomoyi Chowdhuruni 
V. (lopi Mohan Roy Chowdhuri 
191 Kasi Kinkar Son v. Satyendi’a 
Nath Bhadra 

195 liari Lai Sinha v. Bengal Nagpur 
Railway Co. 

198 , Asfar Sheikh V. Kiug-Einperor 
201 Maharaja ManiudraChanilra Nandi 
j V. Secretary of State 
205 I Govind Rani Dasi v. Radha Ballabh 
Das 

213 Uday Chand Maiti v. Ram Kumar 
Khara 

218 I Midnapur Zemindory Co., Ltd. v. 
Sham Lai Mittcr 

221 Nnndu Lai Sirkarv. Benode Behary 
i Roy 

2M 1 l^armcshar Singh V. King-Emperor 
226 I British and Foreign Marine Insnr- 
1 anceCo.v. India General Naviga- 
1 tioii and Railway Co., Ltd. 

239 1 Surendra Nath Roy v. Krishna 
Sakhi Dasi 

244 Sheikh Samiruddin v. Srimati 
Kadumoyi Dasi 

249 Afar V. Surja Kumar Ghose 
253 Lalji Sahai Sing v. Abdul Gaui ... 
269 ' Ghasiram Mandal V. Asirbad Mohto 
261 Tara Prosad Mondal v. Krista 
Prosad Panda 

263 Eamdayal Giri V. Midnapur 
I dary Co., Ltd. 

266 Dwarka Nath Bidyadhur v. Dum- 
I buradhar Mohapatra 
269 Bajrangi Sahai, In the mattef of ... 
271 ^ Kalananda Singh v. Eameshwar 
Singh 

273 Muhammad Bakor v. Nawab Mirxa 
I Muhammad Bakar Ali Khan 


9 


122 

26 

531 


S06 

115 

no 

33 

6*j5 

J2-1 

840 

331 


t 9 311 

7 118 

7 394 

6 362 

9 313 

7 812 


364 

no 

691 

842 

765 

69 

473 

785 

304 

225 

802 


280 I Britisli American Tobacco Ci»., ' 

I Ltd.. V Mahlwol) Buksh ... 7 

294 Nobin Das v. Kuiiash Cliaiidm D(*y 7 

296 Shaikh Abdul Hnliumaii v. King- | 

Emperor ... ,9 

297 Miutatnmaf Bachi v. Bikhcliaml 

Jiomal 9 

300 Sri Raja Kirtibash Bbupati Ilari 
Clmndan Mnhapatra v. Secrornry 
of .State 9 

312 Ram Saran .Sinirb v. Khakhan 

Singh ... I 8 

316 Khagemlra Nath Mitter v. Bhu- ; 

pondra Nath Dull . i 8 

319 Mahcndra Frosacl V. King-Emperor ; 9 
321 Kishen Purshad v. liar Naraiti i 

Singh ... 1 9 

328 Jabedanossa Bibi V. Nasibal Islam 

Mollu __ 3 

332 Jiniiat Ali v. Fateh Ali Matbar !” 9 

335 , Ekabbar Sheikh v. llara Bewa ... 8 

337 Madhal) .Moni Dasi v. Pamela | 

Lambert ... i 6 

343 Bajrangi Gopu v. King-Etnperor... 9 
34.5 Damodar Nnrayan Chowdhri v. 

Dalglicsh ' ... 9 

350 Makhan Lall Chattorjee, In the 

goofh of 3 

350 Munshi Md. Ali Meah v. Kihria 

Khatnn 0 

353 Amjnd Ali v. Ali Ihjssuin Johar 6 

357 Abiruddin Alinjed, jc Q 

366 Kali Prasanua Basu Roy y. Km- 

I'eror Q 

370 llaji Aslifa*j Hussain v. Lain (iauri 

Salmi 0 

375 Upoiidra Nath Bntierjce V. L'nicsli ^ 
Chnn<lra Banorjc<* A 

383 Dtd.i Peosanna Roy v. Marendra 

Nath Ghosh c 

387 Klictlia Xa(h Glmltak v. IV™ i 

Baiiri Q 

390 K.lwar,lTho™to,. v Kint-.Kmp„r,.,- I 9 
oJ3 Bhajfabati Bnrnmnvu v KaH ) 

, Charnn Singh * ’ ,n 

399 I Kiiniud Nath Roy y. Rai Jutimlra ' 
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• . . —■' Mortgagee recorded as 
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third per«on but in i)rescnce of the signor, elfoct of 
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Act 1841— XIX. See Act. 

- 1850—XXI. See Freedom OF Rkmgion Act. 

—• 1860—XV. Sec UiNiXJ Widow’s Rk-makriaoe 

Act. 

- 1859— VIII. Sec Civil Procedure Code. 

- 1859— XI. See Revenue Rale Law 

— 1859- XIV. Sec Limitation Act. 

— 1860— XLV. See Penal Code. 

— 1807—XXV. See Printino Presses and News¬ 

papers Act, 

- 1869—IV. See Divorce Act. 

—^ lft70 —VII. See Court Fees Act. 

-- 1R71 — IX. See Limitation Act. 

- 1871—XXIII. See Pensions Act. 

— 1872—I. See Evidence Act. 

— 1872—IX. See Contract Act. 

— 1873—X. Se<? Oaths Act. 

1874—111. See Married Women’s Property 

Act. 

—• 1876—X. Bee Revenue Jurisdiction Act. 

«— 1877— !• See Specific Relief Act, 


Acts— GENEU.VL-concld. 

Act 1877—Ifl. Sec Ukgistration Act. 

- 1877 —XV. 8’ec Limitation .\cr. 

■ — 187'8 —1. See Opium Act. 

- 1S78-XI. See v\rms At T. 

- 1879—XXI. See Extradition Act. 

- 1881—V. See PiIobatk and Administration 

Act, 

- 1881—XXVI. Sec Negotiarlk Instruments 

Act. 

— 188'2—IV. .9ee Transfer OF Property Act. 
- 1882 -VI. See Companies Act. 

1882-XIV. See Civil Procedure Code. 

- 1882—XV. See Presidency Small Cause 

Courts Act. 

- 1887—I.X. Sec Provincial Small Cause Courts 

Act. 

- I?t89—IV. See iMuiu nA.\i>isE Marks Act. 

- J889—VII. Sec SuccK.ssioN Certificate Act. 

- 1890—VIli. Sec Guardians and Wards Act. 

1890 —IX. See Hvilwavs Act. 

1894—1. See Land Act^uisiiioN Act. 

- )K96-XII. Seir Excise Act. 

- 1897—VIII. See Reformatory Schools Act. 

- 1897—X. See General Clauses Act. 

- 1898—V. Sec Criminal Pkocf.durk Code. 
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- IfOl-.\. See Co-Operative Credit Societies 

Act. 

- 1907—III. See Provincial Insoi.vk.vcy Act. 

- 1908 —V. Sec Civil Procedure Coi»e. 

- 1908 —I.X. See Limitation Act. 

- 1908 —XIV. See Criminal Law Amenm>ment 

Act. 

- 1909—111. See Presidency Towns Insolvency 

Act. 

Acts— LOCAL. 

Act 1804—11. 5ee Madras Revenue Recovery Act. 

- 1865—VII. See Bengal Act. 

- 1865—VII. See Madras Irrigation Cess Act. 

- 1865—VIII. See Madras Rent Recovery Act. 

. . 18(30—XX. See Registration Act. 

- 1870—11. See Lower Burma Land and Reve- 

NUE Act. 

- 1870—VII. S?e Bengal Land Registration Act 

— 1870-XVIII. See OuDii Laws Act. 

— 1879—XVII. Sec Dekkiian Agriculturists’ 

Relief Act. 

—— 188*—XII. See N.-W P. RentAc'T. 

- 1882—VI See Bengal Kmhankmrnt Act. 

1883—IX. See Central Provinces Tenancy 

Act. 

— 1884—III, See Bengal Municipal Act. 
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Acts— LOCAL 

Act 1884—V Sec Madras Locat. Boards Act. 

- 1884-XVIIL Sec F^un.tab Courts Act. 

- 1885—VIU. Sec Bf.ngad Tfnancy Act. 

- 1886— VI. See Karachi Port Trust A< t. 

—— 1886— XXII. See Ouiiii Ufnt Act. 

—— 1886 — ..,. See Bkrar Municipal Law. 

— 1887— XVII. Sec Punjab Land Rkvknuf Act 

■ 1888—VI. See Gujrat Talukdars Act. 

- 1890— III. See Madras Local Boards Act. 

— 1895 — I. See BkXOAI. PUDMC DfMANDs Hpr <)VKR\ 

Act. 

—— 1896—XX. See Sind KxcuMnKRUi* Kstatfs 

Act. 

— 1890— . Sec Bkrar Land Rfvfxck Codk. 

- 1898 —XI. Set? Ckxtr A I. Provixcfs Tfxaxcy Act. 

. 1899— I. See Burma Oa.miu.ing Act. 

■ ■ ■ 1899 —III. See Cal( UTTA Municipal Ai t. 

— 1899—IV. Sec RAXunox Pomck .Vct. 

—— 1900—I. See U. P. Munk ipamtifs Art. 

■■ 1901—II. Sec Agra Tkxaxi v Act. 

— 1901 — III. Sec U. P. Land Ktvfxcf .\( t. 

—— 1904- I. Ser Bombay Cknurai. Ci m sks Act. 
—— 1905—11. Sei' Prx.tAij Prk-i:mptiox Acr. 


Regrulations. 


1799 —V. Sc' Rki.ulatiun. 

IK17— Vir. See RkgulatioX. 

1819 — VIII. SVrpATM Ufgui.atu*n. 
1825 —XI. See !{ki;ulatiox. 

1832 —VII. S>e Rki.ui.atihx. 


Statutes. 


11 —12 Vic. C. 21. See Ixsolvkncy Act. 

12—13 Vic. C. 90. See Admiralty Offbxcks Act. 

23— 24 Vic. C. 88, Sec Admiralty Jcrisdiction A< t. 

24— 25 Vic. C. 104. Sec High Courts Cmartkr .\f t. 

57—58 Vic. C. 60. Sec Mkrchant Shipping A< t. 

1881—. See .Army Act. 

Additional evidence on appeal- 

Pop'Cr oj Appellate — l.cyHImtitr j<.r 

fnkint/ adilitit/nnl cvulenre. 

The legitimate occasion for the admi.ssion of .addi- 
tionnl evidence by an A]>peUatc Court ari.srs wlieii. 
on examininp: tbe evidoiico a.s it stands, some inlierent 
defect l>ocomes apparent. 

Where a Sub-.Iudg** on appeal did not e.xa- 
mine the evidence anil come to anv conclusion 
that a fresh local investigation uas needed toenahle 
him to pronounce judgment, hut remanded tin- case for 
further investigation; Held, that the onler of the Snh- 
Judge was wholly without juri.sdictioa. 

Kesaoxvji hour V. G. I. r. ll,j. Co., 31 B. 381; 11 C 
W. N. 721; 0 C. L. J. 5: 4 A. L. .1. 4f)l; 2 M. L. T. 43.5- 
9 Bom. L R. 67; 17 M. L. 347 (P. C.); and Kri.h. 
namo Chonar v. SaraHxmha Chariar, 31 M. 114; 3 
M. L T. 308, relied tipon. Jaxki Kokr »•. Lai. Mtv 

332 

AdhSali, dctiiiition of—Rlgl,t of AdUsahdor to 
partition 147 

Adjou rn ment of cases— Consent <.f parties 

748 

AdnilnlStraLlony letters of—widow manag¬ 
ing her husband’s estate — Removal—Grant of 
Letters of Administration—Liability to account 

670 


Administration —concld. 

-- 9 IcltevH o/—Probfltc and Adminiatra^ 

tion Act (]' ol 1^81 , txcopc and uhject of—Question 
of title—Effect of gro7it of Lcitcis^Poiver of Court to 
give possession oj property. 

It iR not nocee.saiy, in ])roccedings under the 
Probate and Administration Act on an application for 
Letters of Administmtion, to decide what the estate of 
tlio deceased consisted of. 

t^ucstions of title can only ho determined in a 
regular suit. 

The fact that a Court has granted Letters to a 
person does not authorize it suhsequenllj' to give him 
possession of any pro]iorty. 1'he grant of Letters of 
Administration docs not, without further proceedings, 
entitle tlic grantee to possession. E.vcopt in regard 
to tlir exhibition of an inventory and the revocation 
of Letters, tiio Court becomes funefu.-i officio after 
the grant. 

M'nnoi Ye Cynu v. Ha //mi, 1 L. B. R. 155; /Tarim 
B'l.r V kiiiihEntpcror, 2 L. B, R. IGl; Mi Pwa v. 3fi 
Thcin I’.Yi, 4 L. B. R. 287. followed. Nga Pwk v. Mi 
Chan Tha, 11. B. B. (1910) I. 69 993 

Administrator— A hf'not ion irithoiif leave of 
—I not roiil—lienefif fo rslole — /fc- 

I'a/jnivhl nf tit'lft of o/rher »f pY(ff^‘rt)j~Av tiflnuee of 
nltenaf n»n — Krepthtj 4tilra utmje )noh'r olien^ 

tfliifU onA Aflration Aet ( V of ^881), 

>. 90- 

Ad alioimfioTi hv an nilministratfir wiihout lenvi* 
the Court, nhen- such leave is necessam' under 
section PI) of the Probate and Administration Act. is 
iif>t void but merely xoidalile; and, consequently, no 
person who is entitled to avoid the transaction ought 
to he alloweil to tlo so in such a manner ns to 
enable him to recover property which would other¬ 
wise bo lost to him ami at the sann* tiiiu' to keep the 
money fir other advantages wliich he has obtained 
under it- 

YUe Ensfcni Miu-tgoi/,- nnd Aijory Co. J.d. \. Urhnti 
huiDor Roi/, 3 (’. Ij. .1. 260, followed. 

M ber<' it is found that an adininislrator created 
a mortgage without flie permission of fin' Court, but 
he did it fttr the benelit fit the estate, tliat is, to I’opav 
a loan taken by ihe original o\\ ner, tlie inortgayc* 
.sloiihl mit lx* avoided uneonditiotiallv; and when the 
plaintifT (hies not ofTerto pay off tin* mortgage, iho 
trjin.sactifin eannot be set aside. Charu Chandra 
Pal V . Kamdas Chanura, 13 C. L J. 447 269 


Admiralty Jurisdiction Act, 1660, 
s. I 705 

-Offences Act, 1858, s. I 

705 

Admissibility of rhaukidar's register of births 

and denih.s 713 

-Documoiit e.vecutf'd in a Native 

State, stamped according to tlio In as of that State 

— Admissihilify in eviilence in Briti.sh India 247 

Lease 'lerm l•.V(•ee^ling one 
\»‘ar — Lvideiee not admi.ssible without ’('gistra- 
lifin- Whetlier admis.sihle fo prove pn*sonf demise 

— Ri'lation of landlord and tenant 892 
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---of statements previously made 

by witness ami recorded in the absence of accused 

119 

' --——Subsequent conduct of partio>, 

when admissible 1004 

Ad mission - Effect of attestation 424 

■-- 9 effect of—Burden of proof. 

An admission by a party, though not necessarily 
conclusive, is suflicieut by itself to shift the burden of 
proving the contrary on to the person making it or 
his representative-in-interost. 

Chandra Kunxear v. Chaudhri Xarpat Singh, 29 A. 
184; n C. W. N. 321: 4 A. L J Ki2; 5 C. L. J. llo; 17 
M. Ij. j, lot; 2 M. \j. T. 109; 9 Bom. L. R. 267, followed. 
Sakha Ra.m e. Shki Ha.m, 7 N. L. R. 23 700 

Aaverse possession — Mortgag( •e cannot. 

hold adversely to mortgagor 9S?9 

*■ ““ ■ Vu-heirs —Ohc heir manag¬ 

ing propertij—Other iicir minor—Bi'oticer and gintcr. 

A Muhammadan brother and sister inheriteil 
together property left by their deceased father. 
Ibc sister 8 name was not recorded in the revenue 
papers to the extent of the share legally inherited by 
her nor did she get profits proportionate to that share. 
The sister was a minor at the time of her father’s 
death and her brother used to mumigii the property. 
She lived in tlio same house with her brother and 
died in that house; 

Held, that under these circumstances it could not 
b<i said that the sister was excludeil from her legal 
share and that the brother was in adverse possession. 
Inayat Hussain r. Aziz Banno 4 I 3 

“ ilorfgage hy trei<p<if>rer — 

Mortgagee in possession for over 12 x/cars—rrcscrip- 
five title complete. 

A., a trespasser in respect of a certain fixed rate 
bidding, mortgaged it to B. in 18S4. B. remained 
in possession of the property ever since: 

Held, that the possession of B. was equivalent 
to the possession of his mortgagor, and as he had 
been in possession for over 12 years, it must be held 
that A. and B. had acquired a title by miyerse 
possession. Blni Madho Sinoh i-. Dkbi Saras Duiu; 

545 

' —-- - Physical possession — Abridg. 

menf oj title Adverse j}osscsswn —Ih’gisfration if 
name, xrkctlicr equivalent to possession. 

Although a person may bo in physical possessiiui of 
property, hia title therein may be abridged by 
reason of adverse possession on the j)ait of his 
opponent. 

Although registmtiou of name undcrihe Land Regis- 
tration Act may bo evideneo of possession, it is not 
necessarily equivalent to actual possession, nor is it 
Butlleient to interrupt the adverse possession of the 
opj)onent of the person whose name has been regis¬ 
tered. Joy Kali Roy v. Hk.mangixi Deiji 363 

'-- ripening into otrnership — 

Trespasser—Constructive possession—Presumption — 
Tresfyisser of a part not a trespasser oJ the tehole — 
Burden of proof—Evidence Act (I 0/1872^, s. lU— 
lAmitation Act (XV o/ I877J, dch. II, art. 144. 

(It Adverse possession which ripens into owner¬ 
ship, under the Indian Limitation Act, must bo actual, 
exoluBive and continuous for more than 12 years. 

(2) No pi'cstimption of constructive possession 
ought to be made iu favour of a trespasser. 


Adverse possesslon-couoid. 

(3) A tro8j)as8cr by virtue of beingin adverse pos¬ 
session of a part cannot be deoincd to bo in adverse 
possession of the whole. A plaintiff who buses his 
title on adverse possession for more than 12 years 
must j)rove that his jjo.ssession was actual, continuous, 
e.vclusive and adverse for more than 12 years. 

(4) The law relatingto presumptions is not intended 
to enable a wrong-doer to turn it to In’s own account. 
A wrong.<loer, therefore, cannot be allowed to call in 
aid the provisions of s<*etron 114 of the Indian 
Evidence Act to establish his title. 

Jttgjivan Das V. Bai Aoiba, 25 B. 362; Vithal Das v. 
Seerctarg of State for India, 26 B. 410; Taruhai v. 
1 enkafarao, 2^ B. 43; Secretarg of State for India v. 
Krishnamoni Cupta, 29 C. 518; 29 I. A.' 104; IVnL 
Ahmed Chou'dhry v. Tofameah Choicdliry, 31 C. 397; 
edit yarain v. Golab Chand, 26 I. .V. 236; 27 C. 221; 
Rains v. Baxton, I tCli. D. 537; 49 L. J. Ch. 473; 43 
Ij. r. 88; 28 AV. R. 954, referred to. Zahuran e, 
Rahim, 8 A. L. J. 247 7 42 

Agrency. Sec PRiNCifAi, AM) Age.nt. 

Agra Tenancy Act (II of 1901), s. 4 
(I 2) 284 

--;-SS. 10, 202 —Exchange 

-Ex-proprietarg tenancy—Suit for possessiuxt in 
Civil Court—Dtfendant plcadxng tenancy — Proce¬ 
dure. 


By virtue of section 10 of the Agra 'i’ennncy Act, 
1901, no ex-proprietury tenancy arises ^vhere there is 
un exchange of 'Aemindari b(“tween co-sharers. 

Where in a suit for possession in a Civil Court, the 
defendant pleads that he hchl the land as a tenant, 
the Court of tirst instance is bound to follow the 
procedure laid down in section 202 of tlie Agni 
renanoy Act, II of 1901, and to require the dofendunb 
by order in writing, to institute within three months 
a suit in the Revenue Court for the determination of 
the question whether the defendant is plaiutitf’s 
tenant or not. Kura Singh r. Chhallu, 8 A. L. J. 
329 845 

, SS» II, 34 —Holding of 

tenaney }or over tivelve years icithout payment of rent 

with consent of zcmiudixT—Acquisition of occupnxicy- 
right. 

A tenant who has been in possession of a hold¬ 
ing for over twelve years xvith the conscut of 
the zemindar can acquire an occupancy-right in 
the holding notwithstanding the fact that ho 
lias been paying no i-cnt to the zemindar. Sec¬ 
tion 34 of the Agra Tenancy Act, 1901, does not apply 
to such a ease. Kiiusm Ra.m e. Maha Singh I I 2 

--S. 34 112 

s. 34 — Applicability of 
the section—Jenant holding xvith consent o/Zemin¬ 
dar. 

Section 34 of the Agra Tenancy Act, 1901, applies 

to a case where a person occupies land with- 

out the consent of the landholder and not whore 

he occupies It as his tenant. Chidda Singh e. Hup 
Ram 

-- -S. 40 465 

rp fill — Ejectment — 

Trees planted hy tenant—Breach of contract. 

A tenant who plants trees in contravention of the 

contract under which he holds the holding, is liable 

Tenancy 

Act, IJOl. JaniAM Narain SiKGH e. Rim Prasad 2 
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Agrra Tenancy Act — CUlicliJ. 
-S,90 465 

" ■ ■ ' -' S« lOH— 

nicnt OJ sTiif in tt — Pr4’>u tn i>l {t'}f tn^ In 

f’dl j-H(tjin> n( - flrri.tlon - 

Qovvi'nim nt tcf'nuc ■emittrt). 

In a suit for anvars of n-nt tin* ciofomlams jiltDolctl 
that tlipy hail paid the rent elainn-d hv the phiintilY 
in full and that nothini; ivas due from tliem. In 
support of their plea they produced a pockot-hook 
which oontaineil certain entries of payments made. 
The j)laintiff admitted the. entrie.x; 

Ilehl, that the entrit's in the i)oeket-hr)i.k dhl not 
amount to receipts vrithin the' menninj? of section >08 
of the Af^ra Tenancy A< i. IttOl, thercft)re, they raised 
no presumption that the payments entered in the book 
amounteil to an .'ic<[nittanco in full of all demands 
up t«j the dates on which the entries were made. 

Whore (lovornment revenue for a period is remitted 
hut tin? rent payable by lessees is not expressly 
remitted and they are themselves liable to })ay 
Government revenue, they cannot claim any 
remission in the rent payable to the lessor. Gri.AU 
SiNiiH V. Deri ISinoh, 8 A. L. .1. oOi 1002 

. . .. s. I 46, Sch. 4, No. 

6 —Suit for —C'O/.-ic of urtinn. 

tvlu'H accrues - Kni'irlfha' of iilainfifj — 

Under No. tl of the 4(h 8che<luh* to the Ai^ra 
Tenanev Act, the limitation for a suit for com- 
pensation for wrongful acts of a distrainm-, brought 
under section 14(3, is three months from the dato «iii 
which the right to sue accrued. Such right to .sue 
accrues when the pluintifT’s property is lost. d«*stro\c(| 
or damaged i*r he has kno'>ledge of tlic loss, dcstruc. 
tiou or damage. Uambau Si.nou r. H.m.w a.n r Sjn(. it. 
8 A. L. J. 503 t)02 

-S, 158 — }lrhl-frcr y.iiiif 

—Hcsii inpl ion —“Tiro sncci-ssors,’’ itoamny •!} — I’rvf 
ii$ to who Oic oriijnifil ijratifrc irus. 

Section 158 of the Agra Tenanev Act does not 
provide that the person succeeding must necessarily 
i>e the heir of the person who preceded him. 

For the purpose of section 158 it is not necessarv 

to prove who the original gi'antec was. Niuai. Sjnoii 

r. liAT-DEO PtRSJIAn 39 

-S. 202 845 

Afifrcement (o sopply funds for lidyiitu,,,, • ffrrt 
of — Ri<jhf to rccoccr property bnW on such ayr..-. 
mcnf — Sah: —C..>«rf'yunct'. 

One Z. was entitled to succeed to certain |>roperiv 
on the death of a widow as Iwing the nean-st rever- 
sioner of the widow's deceased husband. 'J ho pn,. 
porty was in possession of remoter reversioners In 
order to prosecute his claim he entered into an 
ngreenient witli the pluintilT, hy whicli he agree.l to 
give him half the ]n-opcrty in dispute in lieu of the 
funds supplied to him by the plaintiff for the c-xpe n.^- 
cs of the suit. The plauititT and Z. jointl}' .‘^uimI bu- 
possession of the ]UT>])erty. Before decidon of 
the case,/. died and the rjiiostion arose « lu ther rm 
the basis of the said agreen ent jjIainiifT cubl 
recover half of his share in the property Tlio Courts 
below allowed the plaintiff’s claim: 

Held, on appeal, that the ngreemont in question did 
not amount to a sale as deJined in (he Tr.ansfer of Pro. 
perty Act Or to a “conveyance’' asdo(in<-«l in the 


Agreement — concld. 

Indian Stamp Act and that it did not transfer any 
property to tlie plaintiff nor did it confer any title 
on liim. 

linghunnih v. NUkanth, 20 C. 843; 20 I. A. 11?; 
L'tl Achal Knitt v. R^ija Kaznn Husain Khan, 8 O.C. 165; 
0 r. W. N. 477; 27 A. 271; 15 M. L. J. 197; Bdjrangi 
Siii'/h V. Jihiiijivnn HakJtsh iiingh, 11 (). C. 301; Haji 
Alt V. llalii liakhsh, 8 Iiul. Cas. 600, followed, 
1 m»ak SiNiiii r. Kksui Singh, 14 O. C. 130 179 

Agriculturist- Assignee of Government Ilevc- 
nuo 814 

Alluvion —Submersion if land under water — 
Uc-app' arunce on its old site—Sutficient ulontiHca- 
lion—Ownership 311 

Amendment Pleading-Alteration in descrip¬ 
tion of property detailed in plaint made beyond 
limitation Power of Court to make the amend¬ 
ment—FtTeet on limitation 476 

-, onler (Hrectitig—Ajjpeal - Revision 

— Appeal from amended decree — I*lea of nf)n- 
conforudty with cotnpromisc—Merits of the decree 

— ZZor/jyet 850 

- of decree. See decree, 

AmENI'MKNT **k. 

of plaint — .Vmenrhncnt in 

>fi*«.iii| uppr.nl Cotn|»liea(ed ipiestion of law in- 
v..i'<’d—.\uthorities ns to remedy open to j)laiii(iiy 
c'ltilli- line IM.'iinfilV atlheritig to Ins *>wn \'ic\v—- 
.ViiHiidmenf nlIo»< l Amiiidmeni, when to be 
iillow ed— ( b-nernl rule 218 

— - ■ - - KtVeei on )i mi lit I ion 731 

— • —— .loiiider of (*ausesof action 
tiiid parlies- Suit for ]i<»s.«cssion as heir- Iinpletnl- 
ing of diiyeroiit nli<’nees in one suit - Trial of sepa¬ 
rate issues Inierlocutorv judgments — Practice 

48 

... . — ’ - - Pleadings I’racticc - Con¬ 
tradiction Raising an objec ti(ui by Cotirf 99 1 

— -— Suit for mere dignity 

no 

- — - Suit for recovery of debt 

— Atnctnlniciit of |»lainl into a suit for partnership 

accounts not perinis.-^ihle a50 

-\'arious causes of actioti 

i-'iue.l 738 

■ ' ReJirf inlsconcciL'r<l — irraut- 

iii'j "I ni>propri(itc rrliif. 

A suit might not to lie ilisinissed merely hecansc 
the plaintiif lias misconceived the a))propriato re¬ 
liefs to which lie was mitifled. Hu should he 
allowed to amend his plajni hy inisertinga jiravcr 
for jiroi er n-liefs. A tnu i.KAina e. Ranoaku 8wami 

Nahken, M. W. N 27"; b M L T. 429 260 

- of pleadings, whcti to be 

allowed 532 

Animals — Inunn'ic caused }iy riiuous aniuials — Ele¬ 
phants, ahethrr r..,;e nat uia—Lm/o/iVy of both 
ou nr, and sci rant entrustrd vifh keep oJ anltnah. 

J he test lor di-tenniiiing whether an animal in 
' icious by nature or not, is whether vears ago and 
coTitiuiioiislv up to till' pri'sent time the progi'ny of 

this class of animals has been found by experience to 
he harmless. 

EilbH,n V People' Palace Aquarium Co., 25 Q. R. I). 
258; .59 L. .T. fy R. 471 . 3 ^ w. R. 70 G; 65 J. P. iHlj 
n.'ferreiJ 
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Animals- condd. 

In each case the question is, whether the 
]iarticular class of animals is dan^^erous, though in¬ 
dividuals may be tamed, and if a person keeps an 
animal belonging to a daugei-ous class, he must take 
the risk of any damage it may do. 

The liability of the omier of an animal does 
not depend on the manner or extent of its employ¬ 
ment,, but on the nature of the class to which sucli 
animal belongs. 

Elephants as a class arc dangerous tliough indivi¬ 
duals may bo tamed and domesticated, and lx)th 
the owner of the elephant and tlie servant to whoso 
keeping it is entrusted arc liable in damages for any 
harm done by it. 

Mahadar Mohanta v. Balnmm (Jayoi, 35 C. 413; 12 
C. W. N 547. distinguished. 

Mauny Kyam Dun v. yavayanan Chetfy, 2 U. Ih U. 
67«', refened to. Mankada Kovilagam v. Matan- 
KATTIL Kopr*K, 21 M. L. J. 4^^^; 9 M. L. T. 496 I 08 
Appeal) abatement of. 6Ve ABAitMKNT. 

“ " -Additional evidence on appeal Power of 

Appellate Court — Legitimate’ occasion for taking 
additional evidence 

■ Amending plaint according to decisioii of 

Appellate t ourt Ajipcalfrom order Acquiescence 
- Conduct Estoppel Hight to file appeal 463 

— Amendment of plaint —Powt-r of Appellate 

Court to take ubjeetioti | 

— Appellate Court, powers of Insiainped 
document endorsed as stamped by Collector subse¬ 
quent to decision of suit Admissibility in ap])eiil 


Appeal —coutd. 


-Collector’s certificates Civil Court's power 

—Stamp of iinproptT description—Hojection of a 
document not duly stamped—Valuation-Court’s 
duty 702 

“ “—rompany case-Notice not given within 

three weeks 908 

“ “■ Court-foe Decree absolute for redemption 

— Appeal on the ground that money deposited too 
late 735 

— Death of appellant—Substitution of wrong 
person, whether affects respondent’s decree 3 ^ 

Decree made by special officer Order in 
execution made by officer not specially enipowercd 
—Appeal, whett'or lies 539 

-Dismissal of appeal -Amendment of decree 

96 

-dismissed for non-payment of proper 

Court-fee Cross objections, whether can bo enter¬ 
tained after such dismissal of appeal - General rule 
—Exceptions 207 

—;-filtid without copy of decree—Copy of 

judgment obtained first- Copy of decree applied 
for after expiry of ordinary period of limitation— 
Exclusion of time taken in obtaining copy of decree 
—Time requisite for obtaining copy—Sufficient 
cause 8b6 

— -heard parte against defendant No. 2 

in lower Appellate Court—Second appeal by defend- 
ant No, I making plaintiff alone respondent—Ke- 
hearing of appeal, application for, by defendant No 2 
—Jurisdiction of lower Appellate Court toontertuin 
iqipUcuUon 275 

--—Misjoinder of causes of action and parties 

-Defendants not prejudiced by misjoindcr-Prac- 

515 


Order assessing value of property to l>c 
sold 371 

Order filing an awar<l — Decree basetl 
thereon Provisions of the Code, whether antago- 
nistic-Intention of Legislature 512 

-Order rejecting an ai»plicution for review 

. 725 

-Plaint - Signature by plaintiff e.SHCntial — 

Defect in signature, etVoet of—Defect in signature, 
no ground for interference 73 | 

-Power of Appellate Court to adjudge 

(piestums not subject of an issue 35 | 

Pofior of Appellate Court to allow with- 
drawal of suit q | 3 

-Power of Appellate Court to decide ease 

on the evidence on record 225 

— IL’jection of application to l)e put in pos¬ 
session of the estate of the deceased 414 

liomand by lowrr Appellate Court - Second 
decision by first Court and lower Appellate Court — 
Subscciucnt appeal from remand ..rder without ap¬ 
pealing from second decn-e »»f lower Apjxdlat.' 
Court—Apjical incompetent 514 

Application to set asid<’ sale-Com¬ 
promise between decree hohh r and judgment- 
• lebtor behind back r»f auction-purchaser, to have 
sale set aside, if vah<l bight of auction»j)urcl)aser 
to appeal 148 

.-Suit, proper trial of - First Court not 

taking defendant’s evidence and dismissing .suit_ 

Lower Ajifiellate Court decreeing claim upon the 


same evidence.—irregularity 


441 


) yrouml for —Pleader'^ inahilitij to yo on wifk 
the case Prayer for time nut acceded to. 

Where an appellant’s Pleader falls ill on the day of 
liearing and time is given to engage another Pleader 

but the Pleader so engaged does not argue the ease 
but applies for time which is not allowed and the 
case is proceeded with, the order of the Court refus¬ 
ing to allow further time is not open to second 
appeal. Jadu Bans v. Bhcxeski 214 

- Reeieion—Punjab CJuurfs Act (XVIII of 

18‘<4^, j.-. 70 ( 1 ) (a) and {h}-~Civil Procedure Code 
{Act V of 19JS), s. 104 (2) and 0. XUII, r. 1 (a)— 
Order of remand — Jurisdiction. 

An order of retnand directing a lower Court to 
hear a suit on the ground that it had jurisdiction to 
do so, is not open to revision under section 70 (I) {a) 
of the Punjab Courts Act, or appeal under section 
70 (I) b) of tliat Act. 

Arur Singh v. Dtui Ditto, 4 P, R. 1911; 9 Ind. 
Cas. 674, followed. Mannu Lal r. Har Cjiaran Das' 


Three suits—Oiic ju(bjine7it—'Scparate orders 

—Ao coyisolidotion'^One appeal, ii'^regnlar. 

One aj)peal from three distinct orders recorded in 
three distinct execution cases which were decided by 
one judgment, as the objections taken in the several 
cases were of the same description, is incomjietent 
and irregular when tlmre was no order of con. 
Holidation of the cases. 

Roijal Inturance Co , v Akhoy Coomar Dutt, 6 C, W. 
N. 41; Panchannda v. I'aithinatha, 29 M. 833* 
Mariamnissa v. Joynab, 33 C. 101; 10 C. W. N. 934^ 
4 C. L. J. 149; Damodar v. Shcoram, 29 A. 730 and 
Laharia v. Dcbia, 33 A. 51 (F. 13.), relied ujion. 


1014 

Appeal — concM. 


INDIAN OASES. 


[1911 


Ewnjet,„.l„h V. R niht. l.i \V. 1{. 3n.5; K„.~hi 
v.f^ccrrtanj .,j Si.,fr, i>9 C. 140: (innol Inl Ta./o>-ry 
TiUuck ChHudrr. S \y, R (R. Q.) j. 10 M. I. A. 183- 
Ih'Oiyn Pcrslufl V T„,n /Vi-.v/ki./, 3 W. \l. (I*. C.) « I* l() 
M. I. A. ‘JO^ and .SV./v/n/m Pr>\<h>i>I v. Xuniliiii 
21 W. K. 196, ndVrriMl to and «v\jilaiM»'d. 

Chott. rpfit V. (jnp; Chdu'l, 4 C. W. X. 44(5- 20 C 
750, distin-uisln-d. Hakhai, Ceiani.iu Tkw'arv iv 
Man.matiia Xath MiTTr:ri 415 

Appeal (v_ t*itnInal) - Co’npotoncv of Apin-i. 

lato Court to ali<T findini' ot lc)\vei* Court ^74 

>^oino nu-mhors of iinlawful 
assonihly senicncf'd to various tonns oxcoodini; 
four years in ajrirrejratc-Appe 1 lies to tlic Chief 
Appeal presented to Sessions Court - Duty 
of Scssi<ms Juduo* to return appeal for presentation 
to proper Court — Rower of Sessions Judge to report 
ease to Chief Court 278 

Appeal (Second)— Appeal from order dis- 

alh wing upi»lication under rule 89—Seeond appeal, 
whether lies - Cliangc in law d45 

---- •— Concurrent finding's of fart 


Kxeeutit>n of ileeree- Suit 
of nature oogni/.ublc hy Sinull Cause C‘Hirt and 
N'ultied at l>elow Rs. 500 4i2 

- finding <jf fuel. Iiow far ii 

run be ehiiUenged in seeond appeal—lhaetiee_ 

Whole cuunot ho challenged | 88 

Miseonstruetion f>f ddcn 


rneut—Mistake as to meaning of j»ortion f)f e\i- 
denec which is documentary 325 

-- Payment to deeree-ludder 

before the elate of sah—Fraud in piihliearion or 
conduct of sale 625 

-- Qviostion of fact. Sec Ql es- 

TION OK KAtT. 

— , Koit dccrecdinpart—Plaint. 

iffs appeal in so tar as his claitn dismissed—Do- 
fendunt’s appeal in so far as plaintiffs claim de¬ 
creed Plaintiffs appeal dismissed and that ..f 
.Icfcndant cleiTced—Plaintiffs further appeal onlv 
in so far as defendant s appetd allowed, effi-et <if * 


Appeal to Privy Council. Sc i-kiw 

CocNcit Appeal. 

Appropriation of payments. &c Cun. 

TRACT Act, s. 59. 

Approver,evidence of—Cf.n-.jboration —Practice 
—Photographing of imder-trial prisoner condemned 


■ Coaiictioa based on evidence of nvnroccr 

alone. 

A conviction should not he based on the evidence of 
an approver alone unless it is corroborated hy reliable 

V. K>fl>EKOR 284 
-'I'^ard—Decree 

ba«ea thereon g j ^ 

^ , J • , not signed by all iinrtivs 

interested in the suit at the tim^of reference, irhr/her 

vti^v. "ri; 

If all the parties intarosted at the tin,c when a 
reference .s made to arbitmtion have not joined "ho 
reference the rc ercncc is invalid and the u^.d 
which follows such reforouco is also invalid. 


Arbitration —conoid. 


Pitam Mai V. SoiUg Alt', 24 A. 229; Kadhu Singh v. 
Biljd Singh, 2-J A. 423; 4 A. L. J. 847; A. W. N. 
(1907). 147: i<har Das v. Keshab Dc", 32 A 657; 7 A. 
L. •!. HO?; 7 liid- Cas, 68, referred to. Haswa v. 
aMAiiiu’ii. 8 A L. J. h4j 559 

-.•licun ?—Private urhitraiion Order 
Jilimj an nul ^Appcnl^Civil Procedure Code (Act V 
"J Wmj, .V. 101-, suh.s. (1) cl. in and Sch. II, s . 21 
Legal misciniduct of arbitrator—Hearing evidence 
behind back oj one partij ~ Private inquiries — Award- 
incomjiletc Leaving certain matters undetermined^ 
Awardhad and unenforceable. 

An order directing a private award to bo filed and 
a decree to be drawn up on the basis thereof, under 
ssetion 2i of Schedule II of the Civil Prooodtiro Code 

of 1938, is appealable under soctiou lOI, sub-section 
(I), clause (/». 

In arbitration proceedings, botli sides must be 
heard, and cat-h in the presence of the other. 

Consefjucntly, an arbitrator entirely misconceiv¬ 
es his duty, who takes upon himself to hear evi- 
deuce behind the back of the party interested in eon- 
troverting it; uml it is legal misconduct on the part 
of an arl)iti*jitor to inako private in(|utries and to 
base hi.s award on information which ho has pri. 
\ately obtained. 

I hi'ri'fore, an tiwanl based part ly on private in¬ 
quiries cannot be treated u.s binding. 

.\ii Jiward sliriiilit he a final decisi'Mi on tdl matters 
referred to the arhiiraior. v\ hore it h aves nndeeiderl 
inic of the cardin.'il puims in eonfro%ersv. the awar<l 
is bad. (»A\is Xaiiain .Sim. it r. .\I\iji.a Koki:. if 
C. L. .1. 33J -*53 

-ActdXof 1899;, s, 15- 

Api^caJ jiofu on on I r s. 15 —CirtI l^rortiln 

Coir (Art r of I90i3, sv. lot, 106, ii:»—dppoi^ 

h'cafi'fl f(.s o t'l visit/n, 

A proci-eding under the Arbitration Act is not a 
suit and does not end in a decree. Tliere is no pro- 
VI.S 1011 in the Act roquiring a C.inrt to make an order 
tiling or refusing to file an award. The award is tiled 
by Ihe arbitrators nnder section 11 and uiile.ss it is 
remitted to them under section 13 (1) or sot aside 
under section 14 it becomes "enforccnhle as if it wen* 
a decree of Court.” Tlio ordorof a (’ourt, under the 
.\et. III whatever terms it may h.‘ e.xpressed. is one 
cither setting aside or refusing to sel a.side an award. 

1 here IS n.> provision in section lof, Civil Procedure 
Code for .an appeal against hucIi an order, and it is 
ou sale ( 1,0 soopa „f .sootio,, 101 (/), which deals with 
orders bling or refusing to tile an award. 

ihe fact that an aw'ard is ‘‘enforceable as if it were a 
decree makes it clear that it i.s not a decree, though 
It may ho c.xeento.l as though it were a deerec. 

In this case an appeal wa.s treated ns a revision. 
KI.WALKAM DoxaM) GtlVIfAM ami Co. 21 I 

1878,. ss. 14, 15 and 

♦ • Accu/icd )nnflv itrrr (fun lo (ntoth**r a 

fsnd ft h'llf ay ft—If a reused liable to pn nif-h menf. 
lero It IS proved that a person who kept a gun 
ror some time made it over to another to keep for 
nim. ho cannot he convicted of an offence under 
o( ion •, clause (T, of tho Anns Act. Akiiil Nxiir 
r. L.hperok. 15 0. W. X. 440 

SS. f5, 19 (f) 
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- SS. 19 (f), 20—Conceal¬ 
ment of armx after arrei^t. 

Tho first part of section 20, does not deal 
with cases of concealment or of attempts at conceal¬ 
ment, made by a man who has arms on his person, or 
in a baj? whicli he is carryintf, or wliieh are otherwise 
in his immediate persona! possession, only on beinpr 
arresied. It is meant to deal wirh cases of conceal¬ 
ment lK>fore an-est. 

Where an offence under section 19 (/) has been 
committed, no proceedings ought to bo instituted 
without the previous sanction of the District 
Magistrate. If such sanction has not been obtain- 
ed the jiroceedings are null and void. 'I'he absence 
of sanction cannot bo treated as a men* irregn- 
laritv. GocAr.AKRisiiNA Ivfr r. Empfuor, 2 M. W. N. 
271;‘9 M. L. T. -*75 261 

- S. 20 261 

Army Act, (1881). s. 194 719 

Arrest— Decro<‘ obtaim-d in Sonthal Panjannh>i~~ 
No arrtist in e.<ecution -'rninsfer of decree t(» Court 
outside Sonthal Pargannahfi —Whether decree may 
be executed by arrest t)f judgntenl-debtor Si^8 

Asslg^nmeht admitted bij axeignor—When ran be 
impugned hg a third party — PleaiUngs. 

Ordinarily, an nssignnuuit cannot lie impugned by 
a third party when the Jissignor admits it. Ilut a 
tliird party is entitled to impugn it when tlie tninsfer 
is a colourable one, and has been entered into with 
llie object of defrauding him. Jwat.a I'kasai* r. 

Bmakat Sinoh 226 

■ Stioin fransactioii — Unrdrn <>)' 

— Cinixidcratinn—Prarfirr — Drrii^iiiu r<u Ixxm- i>i fnrt 

e * 

—xprrijir ixxur frame<l. 

If the ])arli»'8 to a suit adduce evl<Ience on a (pies- 
tion of fact and a decision is arrived at thereon, that 
decision will be good, notwitlistanding the cpiestioii 
not being put in issue, j>rovided neitluT party is pre¬ 
judiced thereby. 

The burden of proving tin* reality of tho con¬ 
sideration in th(‘ case of an assignment lies on the 
asKignee. Av\ai.ammai Sfkvakjaraii v. Kai.i.asaw.mi 
P n.i.Ar. 9 M. L. T. 4t)7 291 

■ • of Cl0^t —]'(ilidity to be irxti-d by 

what taw—Transfer of Property Art (iVof IHH2J, 
ex. IJfO, 131 —Notice to debtor. 

'I'he validity of an assignment must be tested with 
reference to th(3 law as it stood at the time when it 
was made. 

Ahdui dzi: v. Appaynxinni, 27 M. 131; 31 I. A. 1 at 
p. 9 and liuidyo Nath v. h'aminikant, 6 C. L. J. 672, 
relied upon. 

The jjrovision of section 131 of the I'l-ansfcr of Pro- 
]>erty Act, ns it originally stood, did not invalidate a 
transfer of an actionable claim made without notice; 
it merely suspended the operation of tho assignment 
ns against tho debtor until notice had been given, 
Kalka Praxatl v. (thandan Singh, 10 A. 20, 
referred to IsMAir. Moi.r.Aii r. Jaou Nath, 13 C L. 

J. (141 510 

Assigrnment Of Government Reve« 

of (fOverntncHt to venut xmc/i — 

Asuujni^e by mniVio/i 

1 ho asHignoo of (lovoriiinont I'ovoiuio tukos the 

assignment subject to all tho rights of Government 


attach trees 


pay 


u itl 


Asslgrnment Of Government Reve¬ 
nue- concld. 

to assess, enhance, reduce, remit or suspend the 
revenue. Hence, if tho Government remits a portion 
of the assigned revenue tho assignee cannot realize 
that ))ortion from the zemindars. Bh.ni Maduo r. 
Bhagwan Prashad, 8 A. L. J. 554 M4 

Attachment— Effect of dismi-ssal of apjilication 
f«u* execution 245 

, Jurisdiction of Civil Courts to 

473 

of Military Assistanr Sm-geon's 

719 

Sale - Conditions to he compliVd 

341 

before Judgment—Ohjertiun on ground 
that property not xaleable, if to be taken when attach¬ 
ment IX made- Jf not taken then, whether invextiga, 
tion ofqnextion i.< barred—Civil Procedure Code (Art 
XIV of \HS'>J,xs. 2G0, 4vS3, 4‘»7. 

When an application is made for attachment before 
judgment, a defendant is not, at that time, obliged 
to take excejition to (he validity of the utincliinent 
on the ground that tlie ])ro]>erty is not traii.sfemhle. 
If ho takes that objection after a decree is passed 
the investigation of the (piostion is not barred for the 
reason that he omitted to take it befoi-o. 

Mungal Perxhad v. (Jrija Kant, 8 I A. 123; 8 C. 51- 
11 C. L. U. 113; Durga Charon v Kali Prosonna, 26 c! 
7^7; 3 C. W. N. oHC; Sheikh ifurulla v. Sheikh BnruUa' 
9 C. W. N 972; Coventry v. Tulxi Prnxnd, 8 C. W. 
r>72 and Vwarkanath v. Tntini Sankar, 34 C. 199; H C 
\\. N. 513; 5 C. L. J. 294, distinguished. Ba.siran 
Malo r. Kat\a.ni Dfhi, 15 C. W. N. 795; 38 C 448 

, - . 305 

- before judgment of property situate 

outside the Court's jurisdiction—Allou-able under the 
new Coiie —Civil Procedure Code (Act V nf 190S) 
SS. 46 and 138, O. XXXVIII, r. H—Civtl Procedure 
Code (Act XIV of 18n2^, xs. 483, 618. 

Though the property, referred to in clause (/D of 
Order XXXVIII, rule 5, of the new Civil Procedure 
Code, must 1 h« property within the local limits of the 
Court’s jurisdiction, no such rt>striction is imposed with 
regard to tho property mentioned in clause («). The 
rule clearly permits the attachment before judgment 
of property situate cither within or withimt the loo-al 
limits of the Court's jurisdiction. ” 

The removal from the new rule of this restriction 
as to the locality in which propertv capable of being 
attached under it must be situate, which there was 

in the corresponding section 483 of the old Code has 

altered tho law. Somasu.ndaram Chkttv r Mothi- 
Vkkrai'PA, 4 Bur. L. T. 89 794. 

Attestation, effect „f_Admi..sion 424 

Award. See Arbitration. 

— -Arbitration—Private arbitration — Order 

filing award Appeal 450 

—— Order filing an award— App(‘nl 5|2 

Ball -DLseretion to refuse bail—Evi.lence-ImDro 
per exclusion of evidence - Distinction betuUn 
(luestions which witness cannot he compelled to 
answer and tho.so which witnes.s cannot he Derrnit 
t(Ml to an.swer Adini.ssibility (,f the answei-s where 
the witness wniv(*s hi.s right of n,.t replying 

— High Court's power to grant liail in extrfuhtloT 

C 


mDIAN CASBa. 


Benaml tnmsaction— SotMomoi.f f 

-thc-vviu „y 

Benamidar is not a na.t, • 

on any transaction ' ' * ‘ ' ni j. suit 

Act VIII (B. C.) Of 1865 S^6® 

All COmIa nl ~ H’/. W J » Q 

euti.mSfiin in r.u-c„li„u <>S 

enierci} in >^alv prociomntdu „ut ,ra/!u 
~rnreyisf.rr.l p.,W.dsc, ,V , X t X 

cha.c, at .rut ,ulr. ^^’•l>^nonhj^p„r. 

The wonls “all costs of i.roccsv- l,. . 

v.ii H. c. of lar,.-. a,.,. ,,ai,''-f,Ar 

costs of o.vocurion such for ;,,of ” tncluilo 

necessary for the issue of an attacllmcm 
proclamation. ^ salo- 

If tlic plaintiff jn(li;mcnt.(h‘l,tor, in a suit tn e t 
aside a sale for arrears of rent suecoorl • ^ ^ 

that somo of tl.n costs of p.-,K.cs:, entoro, i " ,[,7^1? 
proclamation was not renllr rln^ . i • 
vv’aicl, follow.., 1 in p.-rfoct k™,,! n;,'";,' 

procla.nat.on tan.,ot l,c rcpar.lclas nnll an.l v .1 

An anrcpoMorcl pur..|,ascr of „ tenure cann. , ...f 

, p Instttlc aoatnsta porsot, pnrehasinp „ J^ln ,f 

the tennro for arrears of ...„t. an,I ennnot sn..,;^d ,! 
n su.t or pnss,.ss,on or for a .lo. lan.tio,, that tl„ 
was collusive. 

Sl.o,„ Vha,,,l Knnu.h.„y^ X,„l. P„,, 21 W R pi. 
Kn.-*fo Chuyider (ihosc v. Hoi Kri^iio 71 

C. 114; Pout 8hol,„ V. IfnrI MaUooti 2^0 , 

Mnhaot, V. DlcInUaoood ft,,,,, f, I, p ' 
f-M; 14 C. W N. 905; 12 f. L ,I iro f o' C 

Sliclk- Afzuf Al< V. Lalln (luroa.ai',, 'vv' r 4 y 
lUlings p. 5{.. donhted. Kikca S mI V 
Bvncha Nil .hi Maii.vnti ”* 

—(Act vi r ?? 
of 1882), SS. 56. 57,68, 86-Yv/t ; ^• 

Poirer to opiiortioii mbiinhni nt r/.,/,u,.«-- 
hrtuee,, zea.ia.lar and to,„.rc-h,.hl.'.-Jr,,;i 
.Innsthrtion fo u,frrfy>,r odiU > (-."or(~ 

.spec,pc noUof Art O of .STtY ,,^4 ;o'"' '' - 

Inder the Ben^fnl Kmhank.nc,.( ’ Act tho r ^ 

lector IS authorised to assess tL,. ’i . 
clmr^fos fill tenures after duo 
tenure-holders are hoiiml to ,.av 

the zemindar. The Collectors 'on),. 7^ .T'" I" 

joct lo any contract made hotwoen H 
holders and the :>;niy,dny. fh.,J i 7 ,/ 

not a nullity oven if it he contr.n- 7 ' 
contract. r '"'•*‘Moariy such 

Section 8 G of the Kinhankmeni 4 ,.* 
orders passed under section d iii Ciaf 

Civil Coarts, therofor.“ l” 

modify or alter such orders Shida^ 7 '^' 

SAIN Das Datta ' r. 

192 


2 

i 
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Bengral municipal Act-concid. 

e,r™:frr,"fof ':rnS:fe'r* 

Clan. W, mnat he h, .. person 

the “vet X under section 103 of 

tno Act to piiv rntos rn^ *>1 i 

entitled to vote under section 15, clause 0) Nar7ndka 

iEoiris^T- '• '■ '* .a. ;;r| 

(il), 85, 103 U) & 

~Act(l Pemanas Recovery 

settled 01 / (hjrerincnf or hy Couit. ^ ^ 

No .sum can he levied from nnv one on uccotinf nr 
h.« ..,.eu,,.f (invernment laml l,v ,|,e rerf ,, 1^0 
p neclnre nn.ler ,1.,. Pnblie Donnuuls HeeorYr Act 
M ren. has la-en Kellle.l l.y a^rrce„.„„t „f <n 

o‘". ™‘ ■■ " P^'-rf Tit ‘ 

^tM.H r. SFf'KKTAKV OK ^TATK ^ i*- 


of 


— Land Rec-lstfa+i *92 

I876 8.c”s?*®7^e®|'°" Act (VII 

1886) *5Hr**^*P^* Act (III B 
leob), s. 6» cl. ( M ) e I P. Of 

cls.(l)and (||>, ss, 8*^ 

tion fo rote—Poyyiteyif of rates on 1 ■ 

must he legally liable tof,a„ rnte^ I'cho- 

Occupier. ^ f^> t~<hvver - 

A person whoso iucoine i i 

minimum, but who submits to 0,7.77^”' 

tax, does not thoroby acQiiirn tl ‘nconic*. 

aoatiou as a voter as ..' , R'a-li- 


' ^ SSt 15. 17ri\ 

SS. ‘VM. 0 / /als)^ 

////* I 1 * ® f/ —I? li i v<^ I 

. 

•'j*' ' nr ^\on(»rri/i}'t r/m 

of tenn. ‘ pi ration 

ur4,i,:' . .. '■'' Pe'enY 

:!■<' suit instirutod within , ' I" 

expiration of rhe tmin the suit a after t),c 

-.i.ms.Uand 45 of th^M.-n^,V .. 

ren. 

4vl.o i.sa raiynt, :ilthouj,di be is por.son 

villa^M- in winch the b.mH.tea.r^^ 'T" 

IS not a raiuat of t\,i^ i ^^iMiutocl ;iin( 

Ofth" homestead hind."" ' *'<• landlord 

SS. 44, 43 139 

S. 50 — Presumiition of 

1/1* ^ • 


firity of rcnt~<iuit r>, / 1 ~~ r^resumjtfion of 

Aet"hr;n.‘,;,:ii::^u,,';r:'';:'"'V'f t—? 

priate inferonc,. fro’.n ‘ ‘'™"' “".V appro- 

oviden,.,. on M.e c-cord '’y 

rfj *• 'T''i 

Itohinro,,, II c. W. N. 242-""w y /'OI; Grant y. 

pvov,so.c,aase(f0.oftheBenp,:,'5iliXar^;:" 
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Bengal Tenancy Act-cmud. 

^ . S. 50 — Prcmmution of 

pennanency^Suit ov proceeding under .4c^_ Eiecf- 

mentsiut on ground oj tran^^fer of non.iranxfer<iHe 
holding, if mit under Act—Sccond appeat—Mi^con. 
^fructwn of document~ilintake as to .nraning nf 
portion of evidence ivhich is documentaru^CivU 
Pivcedure Code (Act V of WOSJ, s lOO-Usage or 
custom of transferability-^Ingredicnts, what are, to 

hu!dh!n} '■'''''*'"*“^'■"'‘"’"1^ himling upon 

Although the presumption meiitiono.t in section oC 
of the Bengal Tenancy Act applies o.dv to cases 
which may bo called suits or proceedings* under the 

where that section is not 
duectly appln^ble, the Court may act on a similar 

inferno ■‘‘‘‘'O'*®'"-.'- 

i''"-'"'. 25 C. :.14. 

^arain v. T,t,i Ram.M 

, I Lai v. Aiarmoni Darec, 35 C 

7B3; 12 C. W. N. 432, relied upou. 

Asuit for ejectment on the allegation tint the 
tenant oi a non-transferahlo holding has sold it. to tin* 
defendant and has abandonod the land, is not a suit 
or proceeding under tlm Bengal Tenan<*v Act. 

V Chlind, lU C. \\\ 

9^0. followed. 

• **“‘"‘'«‘‘«>‘St*’'iction of a .locumont which 

IS the foundation of a suit or which is in the nature 
nf tt eonti-act or a document of title, is a eround for 
Bocond appeal, a second appeal does not lie because 
some portion of the evidence is in writing ami the 

Judge in the Court of Appeal behnv makes a mistake 
118 to the meaning of it. 

Nowbut Singh v. Chutterdharee. 19 \V. {{ 2^2- Shib 
Chandra v. Chandra Narain, 1 C. L. J. 232: 32 c’ 719- 
Ananda Cfuindra v. Parhafi Xath, 4 C b I 19 h' 

?• Uml.Cas. 732;'id 

^ u« b. J. 5^0, foUovved. 

In a suit for ejoctniont, on the gn*und that the 

tenant of a non-transferahlo holding has sold it 

the defendant, the only circamstancc that th.*tonancv 
ms boon hold for about 25 years before the date of 
trunster at a uniform rate of rent is by itself in. 
Buthoient to justify the inference that the rent was 
llxcd III perpetuity. 

a custom or usage of transfer- 
abilit\. what IS iiocossary to prove is that such Irans- 
fers have been made to the knowledge arul witliont 
the consent of the landlord and that they have been 
recognised by him either without the pavrmmt of 

ZlZw l*v 

Si-fco Sundari y. ItaJ Afohun (Juho, 8 C W 

Anaadi fVw, 8 C. W. 

N. 23.-), relied upon. 

It is not necessary to prove that the landlord has 

A growing usage of transferability h of no avnil 
against the landlord; the usage to be effective must 

bavo already j^rown up. Jnust 

y^mbika V. 0{/a Ofuizi^ K) c W N i07 n ? r n 

Dull V. BMu 31,Mi, 10 0. W, N. 7,9 fo 1; 9", 

33 C. loot and Raienir,, KMore v ,1’’ 

12 C. W. N. 878, followed. Chan.lnnalh, 

But a usage of transferability after it lm« ^ 

up. affeotH not merely tenancief oreaid tl.ero'^i^i? 


Bengal Tenancy Act-cont<i. 

Imt also existing tenancies to whieli llie benclit of tbo 

'iTr Kaki.m V. Satish CiiANniiA, 

13 C. L. J. 4KS; l.e, C. W. 752 


Rfi e-l th. „ <2), 85, 

Od, Cl iO)—P,vsinnption of permaneneg-Suit not 
und^r IVnancy Acf Estoppel ~ Defendant 

prodaciny false pattah, ,ohethe,- entitled to benefit 0 ] 
presawpt.an-It-.entry b,j landlord-Tenant surren. 
•lenn<j~Ljcr(meii( of lonh-r-raiyat. 

.Utliough the i.rovisions of section 50, clause (2), 
of the Bcnga Icmancy Act apply only to suits or pro- 
c‘cdings undm- the Act, it does not follow that a 
Court IS precluded from drawing an inference from 
the fact of long payment of rent, at an uniform rate, 
that the jotc has been liehl at a lixod rent since 
the Permanent Settlement. 

Although (he defendant set up a fj.Lso pattah, dated 
some tune before the Permanent Settlement, vet ho 
IS not pivclmled from asking the Court to draw an 
10 <-ivncc as b. the fixity of rent if ho has pn.ved 
other faets which w.ail<l give rise to such an inference. 

iasiH^rsz y. KedarXnth Sttrbndhikari 5C W V 
SoS at p. followed. ’ * 

Where a rniynt snrremlcr.s his holding the landlord 
can re.ent.-r by ejecting the under-rn/j/nt without a 
notice to quit ,t not pn.tected by section 85 or section 
S() danse (h) ol the Bengal Tenancy Act. 

^ilkontn (}haht v. Ghotto Sheikh, 4 C. \V N C67* 
and Bfo/fm Chandra Das v. Itajcswari Debya', 2 C. L.’ 

Brno ;,!u Cium)R.x 

--S. 60 467 

--S. 85 164 

, S. 85— 5at>-^-c/S(?fci/raivat 

hiviihdifif -liy ahom may he yuesfioned—Perma^ 
uent lease given by niivat. 

The ,|„estio„ of tl.;. inenlidiiy of o suh.lesse 
grunted by n raiyat Ml conhuvo.ition of the provisions 

o, sect,on 8.5 oi the DengnI 'Pennney Act, enn he 
raised only by the landlord of the raiyaf 

U'l.e.e, lln.tvfore, n plnintill seeks 'to recover 

p. ssession of dis|,iiled Innd on the strength of a 

|n■nnnn,.nt lease which i.s fonnd to Inive W.en e.xeented 
0 « . ti.e.lefendnnt, who is n trespasser having 

not tie to the land cannot r|nestion the validity of 

''T'^t , to ''"' "• CHAltAN MAMtAt., 

J'> C. L. J. blU 469 

^ 7" -®’ 85* Cl (3)— Uiidei- 

rmyal alloieed to bold o, e,--Ejectment, forcible, ij 

TIte provision in snh.seetion 3 of section 85 of 
the llengul lenancy Act, that the snb.leaso shall 
not he valid for more than nine years from the com 
ntoneetnent of the Act, applies only as hetweet. the 
niidei-rmiint and the landlord of the raiyat-it does 
no apply as between the tenant and the Lth.tenant 
1 the provis.ons of .section 85, snh.seetion (3) are 
not enfwced nnmediately npon tlie tern,i„ati„„'of o 
ycarrf uftei tho couirnencomont of tho 'Po 

y-t,nnd ir.l.e nnder.ivMya, is allowed^:: 

The raiynl of a, holding oxeouted a sub-lcMso in 
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Bengal Tenancy Act-(oiu<i. 

favour of certain por.cons on ^rnv th. ISTO. Tliese 

latter a^nin executed a j^uh-lease in favour of tho 
plaintiff on February 20tii. 18^5. 'J },o interest of tlie 
ranjat was subse(|nently aerjuireilbv f be ilofendnnt 
under deeds of conveyance in ISsiinnd 18P7 wl,o 
forcibly ejected the pluintilT; 

^ that the <lefendnnt, bein'r the representative. 

in.interest of the rohjnl, is iM)t entitled as betwctui 
himself and the plaintiff to take uj) tlie position that 
the lease of May 3Cth, 1879,was inoperative, and that 
the plaintiff must sneceed. Akau Ai i r. Pa. iiiMAnni, 
Jo L. L, J. 65G 562 

S. 86, cl. (b) 164 

SS. 153, I53A-F 


[1911 


cut,on oj <Wrcc--T)rrrre mn.tc h,, ..j.pr;nf oj/irrr— 
Or<Ic,- ,n crecufion nmde h,j officer not ^pcciatl,j cm. 
poucrcil—Appeal, n-hethcr lies—^lhpofot mule, s 

153.1—7><vrce e.iTcate.t/er iclu.le amount a lfhvul dc- 

ducting amount depof^ited under s. 153 . 1 . 

The teat to bo applied in detenninin'r whether an 
order in execution is appealable under clause {},) of 
section 153 of the Henjfnl Tenancy Act, is the (puili- 
fication of the officer who passed that order and not 

that of the officer who passed the decree in the suit. 

Therefore, when an order for the reversal of n sale* 
in execution of a decree is made bv an officer not 
specially empowered to exercise final jurisdiction, tlie 
order is open to appeal although the decree was 

made by an officer specially empowered. 

Although section 153A of‘the Hengal Tenancy Act 
does not specifically pro.scribe the mode of npidyin«.r 

the money deposited by a person at whose instance 
an e.r parte decree is set aside, yet it is reason- 
ably clear that the intention (.f tlm Legislature was 
that if at re-trml the decree is ultiinatclv made 
in favonr of tlie landlord, he slifudd, in flic lir.<t 
instance, apply the sum deposited towards sntlsliu tioii 
of his decree and take out execution for f he l.alam-e 
only of the jiulgmont-dobt. Siiro Pars.vn Hu i- 
Bishun Pargasii Narain, 15 C. W. N. 7(J0 539 

-S. I 53A 539 

^ 7 I — { udrr.tenure 


IJJ J • ... -I..-.* — , 

holder, depof^d hySanufj superior tenure jrom snle 

Sor arrears of rent-Sate hkelg to he hrom,bt at . . 

paritally h,j reason of his oicn defaull-J.:.,mt„hle 

defence. ' 

An under-tenure-h<,Idcr. who has gave,I a superior 
tenure from sale in e.xeention of a decree for arrears 
of rent by a deposit under section 171 of the Bengal 
lenancy Act, 18 entitled to maintain a suit for the 
recovery of the amount deposited by fnm bv onfore^ 
ing the charge created in his favour bv the section 
al^ough the impending sale was likely*to he l.rought 

’'fofou f'f his own 

But to such a claim the defendant is entitled to 
interpose an equitable defence. 

If it is established that part’of tl.e sum depodte<l 
by him to avert tl.e sale was payable l.v him to 
the superior landlord, he Is not entitled to recover 

tion of rent ^^fcree—Dcpold Judgtlnt?d^^^^^ 

of deposit-previous pur- 

chaser, appUcaUon hy-Allegation that deposit iLtc 


Bengal Tenancy Act -condd. 

u-ifh h,s moneij- Tresh deposit allowed to he mode hy 

A sale was held in oxeeution of a rent decree, and 
»ho pidgmenf.debtor made a .leposit under section 
' <4 of the Bengal Tenancy Act. SubserMientlv, tho 
.ludgmeiit-del.tor niadean aiiplication for leave to 
withdraw the deposit and thereupon (ho Court refused 
to sef aside the sale. Then the present petitioner 
uppoare.l and alleged tliat lie had purchased the lire, 
perty bmg ago and thar tho tlcposit was made withlii.s 
money The Court dl.sniissed hi.s petition on tho 
S^rfmiid tlint Ik' hail un locus standi: 

Held, in the Interests of justice, the petitioner 
ought to bo alb.we.l to u.s-o the name of the judgment- 
< ebtor and t<. make a fresh (bqmsit now widiin seven 
duysfroni tl.e arrival of the record in (he Court below. 
Aohar CiiANDRA r. Ham Ciiaran 52fii 

— I- «si 

J o,jeituie of righls on non-payment of revenue _i?e- 

grant—Jmprorement^Co-shnrcrs Jii„l,ts inter so 
ni.en under the Hernr Land Hcvemio Code a co¬ 
sharer ui a holding has eau.sod by his own default a 

for e.t.ire of the rigl.ts of himself and I,is co-sharer.s, 
and .sub.ce.piently obtnii.od a re-grani of the holding 
wheth.u by utimely payment which averted sale av 
by buying if mat a sale, he is l,n,u.d hv a well-known 
rub* of e.pnfy to hobi tin* e>-fate ilms acquired in ini-t 
for b.seo-sl arcrsas wolf as l.iuisolf. a„d cannot use 

bis own uegb-cf r,l- ,|m v to .i.qVat tl.cr (itio. 

A ^•o.sba^•(•l•. \\ lir> ),av iuciirivtl rxpeuditur.'ou reiiair 
or improve,nent of ,1,.- eoininon proportv. ear. . laim a 
rat-able ronfnl.uf.ou fo,-it fnm, Ids eo-s),arer.s if be 
«b*i not ,nr-nd t., l.-ne(it iIhmu gratuifousiv, ami ibev 
a,o by |„sart. S|I^^■KAK Lvt. r. M tl.e ,, a N I'l. 

* • • ** _ 694 

l.yret uf rgmlirs - Hmdr,, i.r.u.f. 

Seetmi. r.ti of t|„- |b.,ar | and Hevenm- To.],- affords 
absolute pn.trr.o.,, again.st iucumbrauees. created l.v 
..■ ov-occMipa^^ of a f;.,.fcitndhnIding.toa,.urclmser 
beieot pnrsuam-e of a sale made under that sec 

(ion, but ivhei-o no such sab- is made, the effect of flm 
torteirure ami subsequent acipiisitiou of flic foiLdted 
property are to bo il-teruiii.cd with referetice to the 
orctiuary law, and tln-refore, sul.ject to the control 
ot eqiiiMos arising out of the conduct of the partie.s 

It P" V. Dhnndi, 30 B. .Hit); 8 Bo,,,. L. 

K. abO, rofrrml to 

A mortgagee who claims in erpiitv to enforce bis 

moi tgmge against pn,perty n..t mortgaged M bin, in 

doTn rT" V'' I-''-P'‘>ty wi,i,.h l.as bVen 

d(> no-d.,s bonml lo.Mabli . -J,.st, action 

"1 the original s-.-utiry took pi.,— ..uder su. l, cir 

(iimsfanees ns ro n.i.sc „„ equity in bis lavour, so as 

to fasten Ids mortgage on pn.pertv acquired bv the 

o'" ‘886. s. 

/o Vmi/ v,'-/" .^r"' r.mf.acts-Prieate loan 

reatiiuf ' T “ *0 >rlc.*—firoeenj out of 

A ,no n}'>'/''r i'.cc-Chiiroian. 

moHA ^ ilunicipal U ^ird in Borur wlir) 
oney to a contractor, iipni tin? personal credit 
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Berar iviunicipal Law of 1885— couci-i. 

of siiyb contractor, for tlio purpose of a contract 
with the Municipal Board violates section 14G U) of 
the Berar Municipal Act and is liable to punishment 
under section IbS of the Penal Code. 

In a Municipal contract, in tlie name of ]}. which is 
entirely workeil with the money of .1., B. is merely 
the bc/ui»u<lar of A. 

A., the V'ice-Clminnau of a Municipal Board, had 
authority to enter into contracts for the Munici¬ 
pality, to ]>ass contractor’s bills and to issue cheques 
in payment thereof. A. gave two contracts for the 
construction of Municipal ilrains to U., B. had no 
capital to carry out these works so A., who carried 
on a money lending business on his own behalf, 
advanced tlic money and re-paid himself out of the 
realizations of Municipal cheques issued by himself: 

Held, that A. had a pecuniary interest in the 
contracts within tlie meaning of section l4t> t.1) of the 
Berar Municipal Act and was guilty of an olTeiice 
under section lt5b of the Penal Code us appliiul i'» 
Berar. 

Todd V. {l^8.■)> o4 L C^. B 47; 14 Q. 13. 

D. 73Ji 5i Jj. T l3U; J. l\ 27H; Sichduon v. Fields 
(IbCi/ 31. L. J, Ex. 2i.U 7 ll. A N. HIU; U) \V. K. 304 
X«eiot8 V. Carr, 1 1877) 40 L, .I. Ex. 314; 1 Ex. D. 484; 
30 L T, 4t; 24 W. U. 040, lYcll v. Longbottom, jlbOi) 
eSL. J.Q 13.490; IQ. 13.707; lo K. llhh 70 L. T. 
499; and Ctfj/ of London Electric Liyhling Co. v, L'indon 
Corpoiation, t,l903) A. C. 4*34; 72 L J. Ch. 737; 89 
L. 1. 370; 02 VV. K. 158; 07 J. P. 4»7; 2 L. U. li. 9 3, 
relied upon 

Lc Feucre v. Lankester, (1854) 23 L. J. Q. 13. 254; 
3 El. & Bl. 530. 2 C. L. It. I4i0; 18 Jur 8n4; 2 \V. H. 
307, distinguistiod. A- B. v. E.MreKOH, 7 N. E. K. 53 

577 

Bill of exchange —llundi druicn lu Javouf •>/ 
third person in dischmye of debt due on a piv-nole — 
Cvnditionnl discharge—Receipt lor the amount of 
hundi—PiidorttCuicHt on the pro-note — Rresumption of 
Conditional discharge. 

Asa general rule a bill of exehango or /iu«d» given 
for a debt operates only as a conditional discharge 
of the debt but the contrary may be proved in any 
purtieulai case. 

B. owed a ih‘l)t to P. on a pro-note. i*. in his turn 
was indebted to T. At F.'a request B. drcwaA(/m/« 
for Its, 1,000 in favour of T. and the payment of that 
amount was eiulorsed on the original pro-note of B. 
in favour of P. i’. dill not present the hundi to the 
dmwoe. The question was whether P. had accepted 
the hundi uneondiiionally in part satisfaction of the 
umoiiiit due from B: 

Held, that as T. was under no obligation to present 
the hundi to the drawee, it did not amount to uii 
uneonditionul discharge: 

Held, further, that the endorsement of receipt on 
the pro-note was insutUcient lo rehut the presumption 
of tlie discharge *)oiiig only conditional. pALAMAiU'.\ 
CuKTTY L’. AllUNACIlELLAil CntTfl, 2 M.W. N. 3:8; 
21 M. L. J. 432; 9 M. L.T. 482 Il8 

Bombay General Clauses Act (I of 
1904) 972 

Breach of contract— Right to sue for 

damages, whether assignable—Contract for pay- 
ment of debts—Breacli of contract—Repudiation of 
liability by promisor -Cause of action—Right of 
promisee to sue promisor—Limitation—Promisee 
to wait for a reasonable time 320 


Buddhist Law —EcclcHiastlcol Courls—Decision 
of Thalhanubaing— Jurisdiction — Plainti^ layman 
—Claim for restoration of property dedicated to 
monastery —Becisioa of Revenue authorities. 
Ecclesiastical Courts arc not deprived of juris¬ 
diction merely because tlie phiintiCf is a layman. 

Wun Chit Y. Zuwta, U. B, R, (1897-01), 11, i>'i 
relied upon. 

Certain wuttayan property was originally dedicated 
by plaintitY’s ancest<tr to a monastery and then 
conliscuted and re-dedicated by the Burmese King. 
Plaintitf, a layman, applied to the Thathanubaiiuj for 
tin* restoration of the land and after a decision was 
given by him ainl iiis Council, the plaintiff sued to 
enforce that decision. The Monks of the monastery, 
who wei'e defendants, jdcaded that the Ecclesiastical 
Courts liail no jui'isdicrioti and that the Ecclesiastical 
Coui’ts could not give a decision in conllict witli the 
decisions of the llevennc authorities. Some of the 
defendants had submitted to tlie jurisdiction; 

Held, that tlie Ecclesiastical Courts liad jurisdiction 
over the matter. Their decision was a pronounce¬ 
ment on tlie religious duty of Alonks towards the 
de.sceudaiit of a laga and it purported to give effect 
to the religious rule on that point and was directed 
against subordinate ecclesiastics. Even if tlie 
plaintiif had no right to re-cluim the land enforceable 
in a Court of law, ho was not debarred from ad- 
tlrossing himself to the ecclesiastical autliorities and 
invoking tlieir own religious rules or inuxiius in his 
favour. Tlie defendants could not object to the 
decision of these authorities: 

Held, furthei’, timt the decisions of the Revenue 
autliorities were no bar to the decision in (piostion. 
The land was <leclared to bi; wiitfagan atul there was 
nothing to prevent tlie eccle.siustical authorities 
from resigning their rights in it to a grandson of a 
former owner. U TtiK Ka v. Noa Tin Bvu, U. B. R. 

(1910) 1, 78 996 


-—- Inheritance — Orasa son — Devolu¬ 
tion oj the status on the next eldest son-^Xransinis- 
sion of right. 

ll a tirst-borii son dies in infancy, tlie status of 
‘orasa’ is capable of devolving on the next oldest son 
ami (loe.s so devolve when he attains his majority, pro¬ 
vided that he is unaffectotl by any of tlio disabilities or 
disqnalilicalions mentioned in tiio texts on the subject. 
Hecan transmit the superior right of inheritance to 
his own issue in tlie same way as an 'orasa', who is 
actually the tirst-born of the family, can do. 

Ma Mija Thu v Fo Thin, S. J. L. B, 685; San Bica 
V. Ma Mm Tha, 8 bur. L R. CO; Fo San v. Po Min, 3 
L. B. K. 45; Tun Myaing v. Ba Tun, Z L. B. R. 292, 
followed. Ma ilNiN Gaino v. Ma Tha Li, 4 Bur. L. 
T. 74 778 

Burden of proof. Sec Hindu Law-Joint 

VAMILV. 


—Adojitioii — Inheritance — Con- 
verts Irom Uinduisin to Muhammadanism 8l6 

-Alicuation by widow —Ncoes. 

676 


fcity 


Uo-union 


- --Assignment—Consideration 

291 

--Breach in the state of union— 

91 1 

—-Custom—Alienation 36 
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Bengal Tenancy Act —could. 

favour of certain persons on May 3Cth, 1879. These 
latter a^ain executed a suh-leaso in favour of the 
plaintiff on February 20th, 1885. The interest of the 
rniyat was subsequently acquired by the defendant, 
under deeds of conveyance in 1883 and 1807, who 
forcibly ejected the plaintiff: 

that tl»o defendant, being the representative, 
in-interest of the miynt, is not entitled as l)etween 
himself and the plaintiff to take up the position that 
the lease of May 3Cth, 1879,was inoperative, and that 
the plaintiff must succeed. Arar Ai.i i'. Rachimadui, 

13C. L. J. 666 ^ 562 

S. 86, Cl.(b) 164 


I— - SS. 153, l53A—^>e- 

cution of decree—Decree inmlc l»y apednl oj^eer — 
Order in erecutieu inode by officer not speciallij em¬ 
powered — Appeal, whether lies — under s. 

l^ZA—Decree executed for whole amount without de¬ 
ducting amount deposited under s. 153.4. 

The test to be applied in detennining whether an 
order in execution is appealable under clause (5) of 
section 163 of the Bengal Tenancy Avt, i-j th*- qiniH- 
fication of the officer who pas.«ed tliat or<ler and not 
that of the officer who passed the dccrci' in (In-<.uit. 

Therefore, when on order for the reversal of a sal«‘ 
in execution of a decree is made by an i*rticer not 
specially empowered to exercise final jurisdiction, the 
order is open to appeal although the decree was 
made by an officer specially empowered. 

Although section 153A of the Bengal Tenancy Act 
does not specifically prescribe the mode of applying 
the money deposited by a person at whose instance 
an ex parte decree is set aside, yet it is reason¬ 
ably clear that the intention of the Legislature was 
that if at re-trial the decree is ultimately mn«le 
in favour of the landlord, he should, in the first 
instance, apply the sum deposited towards satisfaction 
of his decree an<l take out execution for the balance 
only of the judgment-debt. Sheo Farsax Uai r. 
Bishdk Paboash Narain, 15 C. W. N. 760 539 

_S. I53A 539 

■ Si 171 — Lnder-tenure- 

holder, deposit by—San'ny su}>erior tenure p-om sale 
/or arrears o/ rent— Sale likely to be brought about 
pariially by reasrm of his otrn default—Egtiilable 
defence. 

An under-tenure-holdcr, who has saved a superior 
tenure from sale in execution of a decree for arrears 
of rent by a deposit under section 171 of the Bengal 
Tenancy Act, is entitled to maintain a suit for the 
recovery of the amount deposited by him by enforc¬ 
ing the charge created in his favour by the section, 
although the impending sale was likely to be brought 
about partially, at any rate, by reason of his own 
default. 

But to sneh a claim the defendant is entitled to 
interpose an equitable defence. 

If it is established that part of the snm deposited 
by him to avert the sale was payable by him to 
the superior landlord, he is not entitled to recover 
that sum. Hbmendra Kumar Ghosb v. Rajendra 
Bala Dasi, 13 C. L. J. 454 270 

-S. 174 — Sale in exeeu- 

Uon of rent decree —Deposit by judgment-debtor— 
Subse 9 «enf icitMrawal of deposit —Previous pur. 
chaser, appUcaiion by—Allegation that deposit made 


Bengal Tenancy Act~concid. 

with his money— Fresh deposit allowed to be made by 
him, 

A sale was held in execution of a rent decree, and 
the judgment-debtor made a deposit under section 
• 71 of the Bengal Tenancy Act. Subsequently, tho 
judgment-debtor madenn application for leave to 
withdraw' the deposit and thereupon tho Court refused 
to set aside tho sale. Then the present petitioner 
appeared and alleged that ho had purchased the pre- 
}»erty long ago and that the deposit was made withhis 
money. The Court dismissed his petition on tho 
ground that he had no locus standi: 

Held, that, in the interests of justice, the petitioner 
ought to lie allowed to use the name of the judgment- 
debtor and to make a fresh deposit now within seven 
days from the arrival of tho record in the Court below. 

Adhar CnAxiiRA r. Ram Charan 526 

-S. 182 139 

-Sch. Ill,art.3 54 

Berar Land Revenue code, 1896— 

Forfeitufe of rights on non-payment of revenue — Re- 
grant — Improremeut—Co-sharers Rights inter se. 
When under tho Borar Land Revenue Code a co- 
sharer in a Imlding has caused by his own default a 
forfeiture of the rights of himself and his co-sharers, 
ami subsequently obtained a re-gnint of the holding, 
wliefhorhv atimolv navment which averted sale, or 
hv having it in at a sale, he is iKumd by a well-known 
rule of oquitv to liold the estate thus acijuired in trust 
for his C''>-sl.arer.«: ns well as himself, and cannot use 
his own neglect of duty to dofeaf their title. 

A co-sharer, who lias incurred cxpeiclitureon repair 
or inijirovement of the common pniperty, can claim a 
rateable eontrihution for if from his co-sharers if he 
did not intend to benefit them gTatuitonsly, and they 
are benefited hv his aid. Sh.xxkar Lai. r. Mulciiani>, 
7 N. L. R. 11 ' 6S4 

-S, 56 — Forfciluresale— 

Effect of eguiUes —Burden of proof. 

Section 56 of the Berar I.and Heventie Code affords 
absolute protecrion against incutnbrances, created by 
the ex-occupant of a forfeited holding, toa purchaser 
thereof in pursuance of a sale made under that sec¬ 
tion, hut where no such sale is made, the effect of the 
forfeiture an<l subsequent nccjuisition of the forfeited 
property are to he determined with reference to the 
ordinaiy law, and are, therefore, subjeettothe control 
of eipiities arising out of the conduct of the parties. 

Amolal Bancchand v. Dhoudi, 30 B. 466; 8 Bom. L. 
R. 360. referred to 

A mortgagee who claims in equity to enforce his 
mortgage against property not inortgag^ed to him, in 
substitution for mortgagful jiroperty which has been 
destroyed, i.s hoiiml to »•^h 1 hli li tliat the destiuclion 
offthe original sccuiitv HH>k place under such cir¬ 
cumstances as to raise un equity in his favour, so as 
to fasten his mortgage on properly acquired by the 
mortgagors after the extinction of Ins security. Deo- 
RAO V. Baxai, 7 N. L. R. 2 689 

Berar Municipal Law of 1886, s. 

I 46 < I )—Penal Code (.let XL V of 1860/, a. 168 - 

Pecuniary interest," meaning of—Vice-Chairman 
o/J/«/jicip<jl Board issuing contracts—Private loan 
to contractor to carry on to )rks —Recovery out of 
realization from chsjues issued by Vice-Chairman. 

A member of a .Municipal Bjard in Berar who 
lends money to a contractor, ap3n the personal .credit 
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Berar Municipal Law of 1885 —couultl. 

of such contractor, for t]io purpose of u contract 
with the Municipal Board violates section 146 U) of 
the Berar Municipal Act and is liable to puuishuient 
under section IHS of the Penal Code. 

In a Municipal contract, in the name of B. whicli is 
entirely worked with tlie money of A., U. is merely 
tlie 6fHamidar of A, 

-4., the Vice-Chairman of a Municipal Board, had 
authority to enter into contracts for the Munici¬ 
pality, to pass contractor’s bills and to issue cheques 
in payment thereof. A. gave two contracts for tlie 
construction of Municipal diniins to b., IS. had no 
capital to carry out these works so .4., who carried 
on ii money lending business on his own belialf, 
advanced the money and rc-paid himself out of the 
realizations of Municipal cheques issued by himself: 

Held, that A. liad a jiecuniary intere.st in the 
contracts within the meaning of section 146 (1) of the 
Berar Municipal Act and was guilty of an othmcc 
under section 166 of the Penal Code as applied t-) 
Berar. 

Todd V. /tohiason, (168,*); 5t L J. Q. B. 47; 14 Q. B. 
D. 73J; 5i L 1 12U; 4^> J. P. 276; iYio/iy/soa v. Field.^ 
(16Gi; 31. b. J, Kx. 233; 7 11. AN. 810 ; lo \V. K, 304 
Lewis V, Carr, U677M6 L, J l-bx. 314; 1 Ex. D. 464; 
36 L T, 4t: 24 \V. H. 040, Nell v. Longbottom, ilb'Jll 
C3L. J. Q B. 490; 1 g. B. 767; 10 It. JO.q 70 L. T. 
499; and City of London Electric Ltyhliny Co. v. London 
Corpoiabon, A. C. 434; 72 b J. Ch. 737; 69 

L. 1. 310; o2 \V. it. 156; 67 J. P. 4'7i 2 b. G. it. 93, 
relied upon 

Lc Feucre v. Lanke^ter, ll854j 23 L. J. g. B. 254; 
3 El. A Bl. 530. 2 C. b. K, I4i6; 18 Jnr 804; 2 \V. It. 
307, distinguiehod A. B. v. E.mpekok, 7 N. b. It. 53 

577 

Bill of exchan @re —llundi c?/7iM a in faiour of 
third person in discharge of debt due on a pro-nolc— 
Conditional discharye—Receipt for the amount of 
hnmli—Endoraeincnt on the pro-notc—Presumption of 
conditional discharge. 

Asa general rule a bill of exchange or hundi given 
for a debt operates only as a conditional discharge 
of the debt but the contrary may be proved in any 
jiarticulai case. 

D. owed a debt to P. on a pro-note. P, in his turn 
was indebted to T. At P.'s request i). drew a/laadi' 
for Its, 1,000 in favour of T. and the jiayment of that 
amount was endorsed on the original pro-note of D. 
in favour of P. P. did not present the hundi to tho 
drawee. The question was whether P. had accepted 
tho hundi unconditionally in part satisfaction of the 
umount due from D: 

Held, that as T. was under no obligation to present 
tho hundi to the drawee, it did not amount to an 
unconditional discharge: 

Held, further, tha,t the endorsement of receipt on 
the pro-note was insulHcicnt to rebut the prcsumi>tion 
of the discharge lieing only conditional. Palamai’IW 
CiiKiTV e. Akunaliiei.lau Cmettv, 2 M. W. N. 3:8; 
21 M. L. J. 432; 9 M. L. T. 482 1 1 8 

General Clauses Act (lot 

1904) 972 

Breach of contract —Right to suo for 

damages, whether assignable—Contract for ]>ay. 
nient of debts—Breacli of contract —Repudiation of 
Imbility by promisor -Cause of action—Right of 
promisee to sue promisor—Limitation—Promisee 
to wait lor a reasonable time 320 


Buddhist Law— Courts—Decision 
of Thaihatiabuing—JaWsdiction — Plaintif} layman 
—C7uim for restoration of property dedicated to 
monastery ^Decision of Revenue authorities. 
Ecclesiastical Courts are not deprived of juris- 
diction merely because the phiintiff is a layman. 

\Vun Chitv. Zuwta, V. B. R. (1897-00, 11, 

rclieil upon. 

Certain ivuttayan property was originally dedicated 
by plaintiff s ancestor to a monastery and then 
confiscated and re-dedicated bv the Burmese King. 
Plaintiff, a layman, applied to the Thathanabaing for 
the restomtion of the land and after a decision was 
gi\en by him and his Council, the plaintiff sued to 
enforce that decision. Tho Monks of tho monastery, 
who were defendants, pleaded that tho Ecclesiastical 
Courts had no jurisdiction and that tho Ecclesiastical 
Courts could not give a decision in conflict with the 
decisions of the Kevenue authorities. Some of the 
defendants had submitted to the jurisdiction: 

Held, tliat [lie Ecclesiastical Courts had jurisdiction 
over tlie mutter. Their decision was a pronounce¬ 
ment on the religious duty of Monks towards tho 

uesa'inlant of a taga and it purported to give effect 
to the religious rule on that point and was directed 
against subordinate ecclesiastics. Even if tlie 
plaintiffhad no right to ro-cluim tlio land enforceable 
in a Court of law, he ^va3 not debarred from ad¬ 
dressing liimself to the ecclcsiustioal authorities and 
invoking their own religious rules or maxims in Ids 
favour. The defendants could not object to tho 
deci.sion of those authorities: 

Jlrld, furtlier, that the decisions of the Revenue 
authorities were no bar to the decision in question. 
Ihe land was declared to be wuttuyan and there was 
nothing to juvvont the ecclesiastical authorities 
from resigning their rights in it to a grandson of a 
former owner. U Tlik Ka r. Nua Tin Bvu, U. B. R. 
(1910) 1, 7a 


Inherifance—Oviisa. son — Dcvolu» 
tion of the status on the next eldest son—Transmis¬ 
sion oj right. 

^ It a first-born son dies in infancy, the status of 
IS capable of devolving on the iio.xt eldest son 
and (hies so devolve when he attains his majority, pro- 
uded t hat he is unaffected by any of the disabilities or 
disiiuulihcatioiis mentioned in the te.Ms on the subject. 
Uecan transmit the superior riglit of inheritance to 
his own issue in tlie same way as an yrnsa', who is 
actually the iirst-born of the family, can do. 

MaMyaThuv Po Thin, S. J L. B, 585; San Diva 
y. Ma Mui Tha, 6 Bur. L R. 60; Po San v. Po Min, 3 
L. B. K. 4a; Tun Myaing v. Ra Tun, 2 L. B. R 292 

followed. MaUmnGainq v. aJa Tha Li, 4 Boa. l! 
T- 74 77Q 

Burden of proof. Sec Hindu Law— Joint 

FAMILV. 

. “Adoption—Inheritance — Cun- 
^crls Iroin iliiiduism to Muhanunadanisui 816 

-Alienation by widow-Keoes- 

A 676 

-Assignment—Consideration 

291 

Breach in the state of union— 

^ I 

—“Custom—Alienation 36 
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Burden of proof —cuncUl. 

--Cushiin — Sncc(‘s^iuu to Maluiui- 

ship 824 

-- — Effoet of a(linissi«ni 700 

--Exclusion of dau^riitcrs 387 

-—-Legitimacy—Non-iicccss 389 

--Onus on defoiiclant - Plaintiff 

])ro(lucing his evidence witliout waiting for the 
evidence of tlie def‘’ndant—Whether phiintifl’ can 
I'ely upon the plea that defendant has not dis- 
cliar^ed his onus 223 

-- Promissory note—Partial dis. 

charge 67 4 

--(Question of status deciih'd hy 

Prohate Court -PoNver of Civil Court to <ro into 
(piestion in regular suit - Uoirular suit a'rainst ad- 
ministnitrix—Person in lawful possession 987 

- —— Scope of yutn(i.<hta'.<! authority 

4o6 

^ ■ »' — Stiit for possessiem hv mnrtira- 

;ree not hr(»u;4ht until last day of iimitarioti Kxc- 
ctttiou of mortj^ajfe admitted - C'Uisideialion denied 
—Presumption— Onit.i on plaintilT to prove con¬ 


sideration 927 

— - ' ' 'retmiit-in-conimon—Suit lor 

possession—Presumption 554 

— —-— ■' -'I'itle for land 424 

- --■ —'riustee jir Mahaifr of minor's 

jiroperly. mixin;^' Ids own pioporl v with t lial of i )m- 

other, effect uF 57 

-- Will-Prol.ate 130 


■' —' lldcusc — S'nt fii s(7 nsn/-' *f 

I'elcnse-ilved — I'mlun: of 

Plaintiff hroujrht a suit to set aside a relense-deod 
on the tfround that there wasf'dinre of consideration. 
Pefondant admitted that I he consideration mentioned 
in the deed was not true hut contendecl, nevertheless, 
that there was consideration for the releuse-ileed: 

Hrid, that the harden of provinir the failure of 
consideration lay on tiio plaintiff. Kavia lh\i 
Ammal V. Kauir Uatciia Hiiwthar, 9 M. L. T. 4-S'i 

501 

Burial grround of Ponnas —CoijftccraJ ioii 

— Korn oval of dead lx)dy 780 

Burma Gambling- Act (I of 1899), 

SS-3, 7, 12 —"Common gttming house” - Pre- 
iumptum under s.~—Whether rebutted bij eirenm. 
ntnncei—Revmon ~ Power to interfere with sentetires 
of persons who have not appealed 
Where there is no indejiendent evidence as to the 
actual taking of the commission by the accused and 
the conviction of the accused rests on the Imre pre¬ 
sumption coupled with the discovery of tlie instru- 
ments of gaming under section 7 offhe Purina (Jamld- 
ing Act, it is necessary tri consider very carefullv 
whether the legal presumption is rebutted hy the 
circumstances of the case and by the evidence pro¬ 
duced for the defence. 

In exercise of its rcvisionnl jurisdiction, the High 
Court can, on the appeal of one accused, deal wkh 
the sentences passed on the other co-accused who 
have not appealed. Chari r. Emteror, 4 Bur L T 
87 7 92 

-S. 7 792 


Burma Gambling' Act-concld. 

'' ■ — — - S« 7 —Criminal Procedure 

Code (Acl r of 1808), s. 103— Search —IJ'nrd Head¬ 
men and hloch-eldcrs not qualified to be tvttnesses 
of search. 

By the Pull Bench ( Ormond, J. dissenting': 

The words “respectable inhabitants" in section 103 
of the Criminal Procedure Code should not be con¬ 
strued to include ward headmen and block-elders who 
aje n|>pitinted by the Dejnity Commissioner. 

h'tvii.Etnpfror v. Kue Wait’, 4 L. B K. 213; 14 Bur. 
L. U. K), 7 Cr. L. J. 47Sh followed 
Per 7V«mci/, J—“Uespectabilitj" in this context 
means much the same thing as impartiality, the 
l>resiim])tion being tliat iill resjiectable people are 
prtmayncu’impartial. There is no sufKcient reason 
for hohling that ward headmen as a class should not 
be regarded as impartial. The genesis of the 
presumption under section 7 of the (rambling Act is 
traceabio not to tlie respectability or impartiality 
of the persons who witnessed the search but to tlio 
su(lici*>n<'y of the grounds on v\hich the warrant was 
i.ssued under section 6 coupled with the finding of 
cards or other instruments of gaining in the place 
M'lirclicd , 

Pa Va V. Kinij-Eaijicror, U. B. R. {1918) Gamb. 
1; -H Cr I . .1. 413. followed. 

l\‘r llartnoll, ./.—As the diitic.s of the ward hca<l- 
moll and lilock-oldors appointee! under the I^ower 
Burma'I'owns Ai’t, 1S92, or the* Burma Towns Act, 
1907, inolud*' dutio,'< hicii ndato to the provciifiem of 
ci’rlaiii olYoiico.s aiul fho iliscJNoi v of <Tiine and a.s it 
is part of ilioireliify tee all (Hlii'ors of tlie 

(Jovonino'iit iiitlu' exocut ion of their ))uldic duties, 
tlioy ai'o not siiih persons as the Logislature con- 
teiiiplati'd .\h<iuld Ix' cailctl as witnesses within thu 
iiicaiiiiig of section 103(1; of thu Code of Criminal 
Procedure 


Per I'o.r, C'. J.—The ward hoadrnen and the block- 
elders, althougli appointed by a Deputy Commissioner, 
having the same duties to perform ns wardmen ap¬ 
pointed liy the Commissioner of I’olicc. Kangoon, are 
not (jualitied witnesses to the search under tection 
ll>3 of the Code of Criminal Procedure, w hich applies 
wliati'ver (he olfence may be and is not conliiuHl to 
senrehes uudiT the tiambling Act. 

l*or ttrmonit, ./.—Tlu- witne.sscs to a search should 
not ho jioliconKui hut there is no necessity to furtlicr 
limit the words “respi'clahle inhabitants”. Ward 
heailmen and hlnck-eUlers are not policemen. The 
appointment or selection of tlie witnesses rests witii 
the Ollicer or jierson comliicling tlie senrelt and if the 
selection is not f’una file the Court will liave no dilli- 
mdty in corning to the conclusion that there was no 
entry or search within the meaning of tho Burma 
(iaml)ling Act or the Chide. Emckkor c. Ka.s Haw, 
4 bi R. L. T. 91 796 F. B. 

-- 10 — place to H'hieh 

j'liblic hare access—Fenced garden not gnch a place. 
"Tho place to which the jmblic have access” in 
section 10 of tho Buriiia Gambling Act must be a 
[dace akin to or of the sumo nature us a street or a 
thorouglifare. 

A fenced garden which is iirivato jiropcrty cannot 
be held to be akin to or of the sumo nature as a street 
or thoroughfare. 

Ah Aon V. Amy.Emperor, 2 L. B. R. 196; 10 Bur. 
L. It. 37. 1 Lr. L. J. 461; followed, Lu IGalr f. 
Emperor, 4 Bur. L. T. 71 775 

-S. 12 792 
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Calcutta High Court, Original Side 
Rules, r.4b3 253 

--Charter, cl. 12 

695 

—— Municipal Act (III B. C. of 

1899), s 341- Verandah existing for 60 years 
—Fixture attached to building. 

A verajidah which has been in existence as 
part of the original building for more than 60 
years and docs no one any lianu, is not a fixture 
attached to a building and, tlierefore, does 
not come witliin section 341 ,)f the Calcutta Munici. 
pal Act. Barada Prasad Roy r. Cori’oratiox of 
Calci-tta, 13 0. L J. GII; 15 C. W. N. 730 310 

Corporate Body cannot be made cu-plaintitf 
without its consent 5 I 5 

Carrier, meaning of 972 

Cause of action. See Misjoixdkh of CAisKs 

OF ACTION; RIGHT TO SUK. 

Central Hrovinres Revenue Ma- 
nuahVol. Ill, Revenue Bjok cir¬ 
cular IV-9 473 

Tenancy Act (IX 

or I OOo), S. ^O—Oecmmncij-hoUliiig—Sucees- 
^ion hotv governcd-llindu L'ue~Sncee.<sion - S<>n 
remntnniy joint uitk father. 

In the_ case of Hindiu., Courts sliould, in dealing 
with agricultural land, tollow the Hindu Law of 
inheritance so far a.s it may be consistent with (he 
principles of a legislative enactment such a.s the 
Central Provinces Tenancy Act. 

Ilhuiya V. I'k,n,d I{„o, 4 N. {, R. 9 , retied i.pnn. 
When nn oceupauey-lein.nt dies, ids rigid in Ids 
holding shall devolve as if it were land. 

A Hindu son who has remained joint with his 
father is his heir and succeeds to his sepamte or self- 
acquired property, in preference to one who has 
Boparated. Atmakam v. Lala, 7 xN. L. R. 36 733 

-- — (XI of 1898 ,s. 35 

-San-eadcr 0 / portion of a holding with consent of 
landlord, validity of. ^ 

The rulei^ferredtoinSur/api-asmi y. MuratUf U 
U 1. L. R. 33, 18 clearly to prevent a tenant from 

givmg up portion of a holding without the landlord’s 

consent, but where a landlord has accepted the 
surrender of a dehnod portion of a holding and allow- 
cd the tenant to continue as tenant of the remainder 
onadohnedreut, tlio tenant cannot be allowed to 
rosde from the transaction. Su.ndar r. Sitaram, 7 N. 

^ : to92 

I , ~ ~ S. —Mortyoge - Abso¬ 

lute occupancy.holdmg aloiuj with other property^ 
Court cannot apportion charge. 

If an ubsoluto occupancy-holding is mortgaged 
without notice to the landlord, the fact that other 
property, moveable or immoveable, is included in tbc 
mortgage does not entitle the mortgagee for the 
purpo.so of upholding the mortgage to ask the Court 

LlfhV apportion the mortgage- 

debt between 1 amt the absolute occupancy-hoTdin- 

in proportion to their values, and thus reduce the 
charge on the absolute occupancy-holding within the 
limit prescribed by section 41 of the Tenancy Act for 
a mortgage without notice to the landlord ^ 


Central Provinces Tenancy Act- 

(1898) -concld. 

-^-- ss. 49and 51 —Rent 

—Private agreement—Superseded by sefth’metif. 
Sections 40 ami 51 of the Central ProvinecK 
Tenancy Act must be read together, and their iiiii(r>rl 
effect is that a private agreement, not inconsistent 
Avith the Aft, as to the rent payahle, may be given 
cfToct to until the next settlement, but at the ne.xt 
settlement the agreed upon rate of rent is superseded 
by the rate tixoil by the Settlement OlKcer. Hijikaji 
r. Tckara.m, 7 N. I>. R. 17 697 

---5 51 

C-CSS— Kssentiills to be proved 465 

Charg'es in the alrcrnative-Aheruaiive charges 

168 

Charsre— Decree for sale of propertv—.Mortgage 

r , , 481 

-—unregistered sale of land 919 

‘^i<''l"‘'idcr~Cr{niinal Procedure Codv ( Art 
of mn), s. 2Hr.. ' ' 

The acciiseil was diarged under section 170 Indim 
Penal Code, with i.ersonatiiig a Police officer aiid 
thereby, in .«<uch assumed character, doin-r or attempt 
ing to do an act under colour of such office; ho was 
furtlier charge.l on throe charges of extortion in 
respect of tliree .sum.s, and in tie* alternative on three 
charges of cheating in respect of the three sums, and 
lumlly of an attempt at e.xtortion i,, respect of a 
certain sum, under section 384, Indian Penal Code 
read with .section 511, Indian Penal Code- ’ 

//c/d. that there was no misjoider of charges, the 
offences charged having been committed in the <ame 
transaction. 

iluccn-Km^ress v. 11',,.-,V Jn,i, 10 A SR, follo.ve,l 
Jai.-dish Ki'.mar r, Atma Ham, 15 C \V 7;v2 944 

-- ; Prerious eonrictions not set out di.s/incth/ in 
the charge shert, effect of~Moterial omission~En. 
hanced punish,neut-Penal Code (Act XLV of J860; 

It is of tl.cluty :,t the Courts to draw ehart-e 

sheets aecitrutely, and where thov fail to do this the 

persons conv.eted arc entitled to tho bonclit of any 

material omission. D 

WI.ere enl.anced senteneos are contemplated n.nlor 
section to, IndiHii Penal Code, a separate lie-ul of 
eltarge mnst be tiislinetly drawn witi, tl.is ol.leci 
\\ liere tins was not done tlio Conrt redneed tho 
enhanced iiunishnient awarded under section 75 
ndtan Penal Co, e, tl,on.-l. there was so.ne ie erence 
to previous eonv.etion, in tl,e statements „ he 

accused recoriled on the rever<p of fl.o i \ ^ 
UfNOB. f. Kmckbo,,, 139 P L 1 9,1 

Charter Act, s. 15 8 gjg 

Rcerister of Birth.^ 

and Deaths, ndmissibiUtg o/ _ Public }trr I 

-Evidence Act (I of 1872;, .. 35. ^ 

An entry in a C/inat/dur’A Rorister of 

Doatlis was relied upon as proof of tl,e dL tf Tim 
birth of a person. The entry was ^ 

made by the C/iQH/tidu,-and there was no eWdene'e 


^etm^;shed. asRo.ottaB, R.„ r.' ^e^ ^ 

Shankar, 14 O. C, 68 ; 2 Ind. Cas. 19 7 
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Chief Court “Rules and Orders” 

R« XXX c3) and ^4) — Pre-emption suit — 
Pleader's fee—Method of calculating. 

Pleader’s fees in a suit for pre-emption sliould be 
calculated under clause (4) and not under clause (3) 
of Rule XXX of the Chief Court “Rules and Oidors,” 
t.c., with reference either to the amount decreed, 
or according to the valuation of the suit, or accord¬ 
ing to such sum, not exceeding the valuation, as the 
Court thinks reasonable, and fixes with reference to 
the importance of the subject of dispute. Balu r. 

Madan Goi’AL 38 

Circumstantial evidence — Conviction 

based on circumstantial evidence 929 

Civil Procedure Code (Act Vlll of 
1859), S. 246, scope of 424 

-(Act XIV of 1882), 

S* I 3 —Question of status decided by Probate 
Court—Power of Civil Court to go into question in 
regular suit—Burden of proof - Regular suit against 
administratrix—Person in lawful possession 987 

.. —-—— —— S« I 3— Prior mortgage of 

entire share—Subsequent mortgage of p,rd8 share — 
Suit on subsequent mortj 7 nj /<?—Redemption of the prior 
mortgage —No prayer in the suit for possession of /.rd 
share —Second suit for possession of 'rd share barred 
—Res judicata 

1), father of R, Land (7, mortgaged his property 
with possession to S. Subsequently R and L mort¬ 
gaged their ^rds share in the equity of redemption to 
B. B instituted a suit for sale of the property on 
the basis of his mortgage. S, the prior mortgagee, 
was made a party to tlic suit. S's entire mortgage 
was redeemed by B, but only Jrds of the property was 
sold. In his plaint B had not prayed for possession 
of i^rd share which had not been mortgaged to him 
but which he had to redeem from S. In a subsequent 
suit, B sought possession of that ird share ; 

Held, that the second suit was barred by res judicata. 
Bought to have prayed for possession of the share 
in his previous suit. 

Vinayak v Dattatrayn, 26 B. 661, relied upon 

Buura V. Gburb, 8 A. L. J. 352 925 

- --— S» 13 — Res judicata— 

Decision of Probate Court about relationship of parties 
—Subscf/iteid civil suit — Whether question of re¬ 
lationship IS res judicata. 

Every matter decided iu proceedings for grant of 
Probate or Letters of Administration does not operate 
as res judicata in a subsequent civil suit between the 
parties. The decision is final and conclusive in so 
far as its immediate i)arpose is concerned, and no 
suit is maintainable to qualify or take away its effect 
but if a matter has been decided incidentally, the 
decision docs not operate as res judicata. 

The plaintiffs, alleging themselves to bo the 
reversionary heirs of P., sought to obtain Letters of 
Administration to his estate. They were opposed by 
the present defendant. The District Judge found that 
the plaintiffs had failed to establish the relationship 
and disallowed their application. The plaintiffs then 
brought this suit to recover possession of the pro¬ 
perties upon declaration of their title: 

HcLI, that the decision of the Probate Court did not 
operate as res judicata, becjauso that Court was 
pot competent to try the present smt, and the matter 
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Civil Procedure Code— (1882) —contd. 

now directly and substantially in issue was not 
directly and substantially in issue in the proceedings 
for grant of Letters of Administration, but arose only 
incidentally for the determination of the question of 
representation to the estate of P. Lalit Mohan 
Das V . Radiia Raman Saha, 13 C. L. J. 547 434 

—— 7 ' SS. 13, 44 (b)-Re8 

judicata —Pnor donee not estopped by judgment in 
an action after gift—Priority of estate—Joining causes 
of action in respect of two different estates — Mis» 
joinder. 

The donee of a house cannot bo estopped as being 
privy in estate by a judgment obtained in an action 
against the donor commenced after the gift. 

Mercantile Investment and General Trust Company 
V. Bii-er Plate Trust, Loan and Agency Company, (1894) 

1 Oh. 678; 8 R 791; 70 L. T. 131 42 W. U. 365; 63 
L. J. Ch 366; The Natal Land and Colonization Co. v. 
Good, (1S68) 5 Moore P. C. (n. s.) J32} L. R. 2 P. C. 
121; 16 \V. R. 1086; Naizullah Khan v. Nazir Begum, 
15 A. 10>, referred to. 

A person claiming property as the heir of his 
father on the ground that his mother hud no title 
to the property, which she purported to dispose of by 
wiiy of gift to his daughter, cannot join in tho same 
suit another eau.so of action based on the ground 
that (he daughter had obtained a good title to tlu' 
pniperty from her gramlmot heu- and he was entitled 
toil as her father. AuiU’L At i v . Miakiian, j3 Bom. 

L. R. 26S 890 

-S. 16 —Suit for rcc'jvc) y 

of pric'of IoikIs ~ J-irisdiction ~ Small Cause suit-^ 
provincial Small Cause Courts Acf (iA' of 1887), s. 
23, effect of. 

A suit to recover unpaid purchaso-money of land 
is not a suit for the determination of a right to, or in¬ 
terest in, immoveable property and is congnizablo by 
a Small Cause Court. 

Section 16 of tho Civil Procedure Code, 1882, docs 
not preclude all Courts, other than tho Court with- 
ill whoso local jurisdiction certain immoveable pro¬ 
perty is situated, from trying any question re¬ 
lating to title to that property where it is merely in¬ 
cidental to tho reliefs which tho plaintiff seeks by 
his suit 

Whore a Small Cause Court returns a plaint 
under section 23 of tho Provincial SinuU Cause 
Courts Act for presentation to tho proper Court 
on the grrmnd that the relief claimed by tho plaint¬ 
iff depends on proof of jilaintiff's title to land, it is 
not iiicuiubent on the plaintiff to jiresent the 
plaint to tho Court having local jurisdiction over tho 
property. He may present his plaint to any Civil 
Court which has jurisdiction to try the suit. 

The effect of an order under section 23 is merely 
to remove tho bar to tho jurisdiction of the ordinary 
Courts imposed by section 16 of the Provincial Small 
Cause Courts Act. 

Veeraraghava v. 6 M. 344 and Ahmad 

Khan v. Abdul Rahman Khan, 26 A. 603, followed. 

Matur Subbayya v. Kota Krishnaiya, 28 M. 227, not 
approved. Sowdager Nahbbkhan u. Muhammad Hus¬ 
sain, 9 M. L. T. 372 267 

--5^ 44 QgQ 

-St 78 — Service of sum¬ 
mons —Defendai't absent from home —Eruiorsement 
by father, how far effective, 
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Civil Procedure Code— (i 882 ) —contd. 

In defendant’s absence from home liis father, who 
was residing with him, endorsed on tlie back of a 
summons, meant for service on the defendant, (hat ho 
had grnio to Saigodlia; 

Held, timt the summons was not duly served on the 
defendant witlnhi the meaning of section 7H, Civil 
Procedure Code. 18K2, as it cannot ho said (hat tho 
defendant “could not be found,” espcciallv when no 
attempt whatever was made to find him and there 
was nothing to show that he was deliberately keeping 
out of the way to avoid service. [Iarj>vai, c, Pik 
Sant Das, 136 P. L. K. 1911 242 

—-^-;-SS. 10?, \03-Lhi,*^ 

JiTeilfoi' the fiftpointinenf of o i/minliiin ad litem 
a deceased defendant—Another .hf/c Ji.red for fh' 
hearinij of the suit — Xon-uitiicaninee of plaintijf mi 
the former dafe—Dl-'^misnal of suit—Restoration 
Sujjicient cause. 

The hearing of n suit was (ixod fm* I’oth .lulv and 
an application by (he plaintiff to ajipoint a guardian 
adlitem fov a ilefetulunt, who had die«l was (ixetl 
for tho 16th .July. T)io plaintilf and his Pleader 
failed to appear on tho latter date, and (he Court 
dismissed the suit for want of jiroseciition and sub- 
8e(!Uontly rejected the plaintiff’s applicatioti f..r 
rostoration of the case. 

/fc-W, that, as the date on which the jdaintilf did 
not appear was mit tho date Hxed ftu- the liearirig of 
the suit itself, tho order di.smissing th(‘ suit was 
illegal and tho case ought to liave lioeii restored as 
all that was before tin* Court «)a(bo D’th.July wa.s 
the plaintiff's application for the uppointnnoit of 
a guardian nd//fcai. I)i-;r.i Saha( r. SutAswATi S \ 

L. J. 612 313 

---S, 103 313 

' ■ ™—. - - - - s« 20S -0/d<?r directing 

nmendnient — Deeiec — Affpeal — R^’cision—Appeal 
from amended dccree~Rlea of non^conformitij n lih 
compromise— Merits of the decree. 

An order under section 206, Civil Procedure Code, 
1882, directing umondment of a decree, not in con¬ 
formity with tho judgment, is not a decree ami is 
consorjuently not appealuhle. 

Nalirutkehya Ohoshal v. Mafacfcihar Uossain, 28 C. 
177, Khan Shirin v. Nasir Khan, lUi P. U. Brojo 
Lnl liai v. Tara Prosanna Bhattacharji, 3 C. L. J. 
followed. ’ 

Pisranah’iaa v. Ramnnalhan, 24 M, C46, di-eented 
from. 

But when a decree has been amended, the amemkal 
decree can he attacked on the merits hv wav of 
appeal. 

Brojo Lai v, Tara Prosanna Batlacharji, 3 C. L. J. 
188, followed. 

A petition for revision lies against an order directing 
amendment. 

The plea that a decree doe.s not accord with the 
eompromiic, on which the judgment was based, is an 
attack on tho amended decree on the merits and can 
only bo taken in appeal and not in revision. 

Brojo I.al Rai v. Tara Tyvsanna Ballncharji, (IP05) 
3C. L. J. 188, followed. Bawa Sixcif v. Lachman 


SlNUH, 21 P. R. 1911 


850 
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- S 260 — Attachment — 

Sale Conditions to he comjdied u ith. 

Incases under section '-BO of tho Civil Pnicoduro 

Code of 1882 a valid subsisting ii.tachmont is an in- 

dispeusahlo precedent toasale under that section. 

The sectitm is a highly penal one ami must he con- 

striieil strictly. Under it wlimi a sah* is ordered the 

following cojiditituis must exist: 

(e) u valid original attachment; 

(l>) ap|)lication uithin one year of that attacle 

ment by decree-hohler for sale; 

(c) lup.<o of one year from datf of attacliment. 

Therefon*, where an onler of attachment was made 

on 27th June iHOSuml was curried out on 20ih July 

PfUSamluo appli. atit)n for sale was made by loth 

Julv 1909; 

% 

//»'/</, that the attu<-hment ceased to exist. The 
order for sale, therefore, was set aside. BaI)K[Pkk. 
sUAi> V. Fakika, 170 P. L. K. 1911 341 

- — S. 266 305 

. “ SS. 268f 274 — Erecu- 

lion of decree — VsiiJrnctiiar;, mortgage—Aitachtnent 
and sale of the mortgage drbt under seetion 268 aof 
permissible-~Altachment of interest in immoreable 

proper! ij. 

In the case of a i>urely usufructuary mortgage 
where tliere is no debt payable by the mortgagor, the 
]>rocedure by atfachment under section 268 is in- 
applicable. The procedure should he by attachment 
umlcr section 271 of tlie interest in immoveable pro- 
pet ty ami its sale in accordance with the provisions 

of the Co<](> 

Taarradt Bholanalh v Bni Kashi, 26 H. 305, dis. 
tinguished. Ma.nilal v . MoTjunAf, 13 Bo.m. L. K. 233 

•*_ 812 

-S. 274—Attachment tif 

usufructuary mortgagi* 812 

S. 282— Aiiction-piirchas. 

er no party to order is not bound by it—Objection 
limited to ouneiship—Order deciding lien-Xot order 
under s 282. 

An anction.piirchaser in an execution sale cannot 
he regarded as a party to tho miscellaneous order 
passed imler section 282 of the Code of Civil Pro- 
cedure, 1882, not being a repre.sentative of either the 
judgment-debtor or of tho judgment-creditor, and 
IS, tlieretoro, imt hound by the order. 

Wliei-e an intervenor seeks to raise an attachment 
upon the ground that the property belongs to him 
and there 18 no question raised by him directly that 
he IS entitled to a lirni, the order of the Court that 
the property may he sold subject to his lien, cannot 
l)e treated us an order under section 282 of tlie Civil 
Procedure Code, 1882, but maybe regarded as one 

, ! . ~ 287—Deliberate under- 

\aluation in sale proclamation 475 

,, , S. 295 (l3) —Mortgage — 

Mortgaged properly sold under s. 295 (b)—R,oht of 

morlyayee plaintiff to intere.f on sale proceeds 

property is sold under 
•section 2.0 (6) ot the Civil Procedure Code, 1882 the 

mortgagee plaintiff is entitled to recover interest on the 
sale proceeds and there is no duty imposed on him 
u,.der tl.o section to dmw the amount out ot Court and 
apply It part satisfaction of the mortgane-deht 
KoiIlfAUAfODI U. MaCANII SEETIMVt “ 
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-S- 3I0A 458 

- — -—— Sa 311 — Dclibomto 

under.valuation for sale proclamation 475 

— S. 335 —Appiicatioii hy 

a fcriton other thnu the jmlyinent-dchtor to be restored 
to po.-<ses$ion of n portion of a hou»e sold in execution 
of decree—Application dismissed for want of evidence 
— '^uit to establish the right—Limitation Act {XV of 
1877), Sch. 11 Art. II. 

A house was sold in execution of a mortorago decree. 
S., wlio was not a party to tlie decree, applied under 
section 335 of the Code of Civil Procedure. 1882, to 
recover possession of a room in the house. Her op- 
plication was dismissed because she did not adduce 
any evidence. Three years aftcrward.s she sued for 
recovery of the room referred to al)ove: 

Held, that her suit was barred by Article II of the 
Second Solicdule to the Limitation Act, 1877. 

Saraf Chandra Bisu v. 'i'unni Brashnd Pal Choudhry, 
34 C. 491; 11 C. W. N. 487, distinguished. 

8ard/wir» Lai v. j4mbiA;a Pershnd, 15 C. 521; 15 1. A. 
123, Rahmtn flux v Abdftl KndeT,S2 C. 517; Lachmi 
Narian v. Marlindel, 19 A 253, Bibi Alimnn v. 
Dhalceshivar Pershad Narain Singh, I C. L .1. 296, 
referredto. Shagun C haxo r. Siiirbi.SA L. i. 626 

401 

_ —- S« 368j application' f, to 

execution proceediu|?s 405 

- - Si 373— ^yH^ldl■atral of 

suit with liberty to bring fresh suit Application to 
he treated as indirisihle — I,care to tcifhdraie icifhouf 
liberty to briny fresh suit, not to be gireu—Appeal 
treated as application f»r revision. 

An application for leave to withdraw from a suit 
•wdth liberty to brin^ (P fresh suit on the same cause 
of action, should be dealt with as an indivisible whole. 
A Court which grants leave to withdraw but does not 
g^ve the liberty prayed for, acts without jurisdiction, 
and if the order is not appealable, the High Court 
will interfere in revision treating tho appeal as an 
application for rfevision. 

Uahant Ihhnri Dasji v. Parshoiam Das Rim Das, 32 
B. 345; 10 Bom. L. K. 293 and Si/uru Begum v. Faiz 
Ali Khan,9 Ind. Cas. f94; relied upon. Biuowat 
Pebshad V. Lachmi Pbrshad 346 

' Sa 424 — inferprefnfion 

— Suit against Secretary of State — Injunction- 
Notice may he dispensed with in case of immediate 
need. 

In section 424 of tho Civil Procedure Code of 1882 
the repetition of the word ‘against’ shows that the 
‘act’ doscriljed in tho section was meant to relate only 
to the public officer, not to tho Secretary of State, 
The words "no suit shall bo instituted against the 
Secretary of State in Council” are wide enough t«) 
include suits of every kind, whether for injunction or 
otherwise. 

Where there is serious injury so imminent that it 
can only bo prevented by an immediate injunction, a 
Court will not be debarred from entertaining tho suit 
and issuing the injunction thongh the section reipiires 
jTTorious notice, if it is owing to the immediate need 
of the injunction that tho plaintiff has come to tho 
Court for relief before giving the required notice. 
SecretaryOF State r. Gajanax Krisiiva Mavlankar 
13 Bom. L. B. 273 


Civil Procedure Codc-{i 882 )— conoid. 

- ' ■ S« 462— Cotnpi’omise— 

3/mor interested—Leave of Court not obtained—Com’ 
promise voidable. 

A compromise entered into by tho parties to a snit 
in which a minor is interested, sliall not bind tho 
minor unless the leave of the Court is obtained nnder 
section 462 of the old Code of Civil Procedure, (Order 
XXXir, rule 7, of the new Code', and where the 
minor comes forward to set aside the compromise 
the Court has no po-vor to uphold it on the ground 
that ii is for tho benefit of the minor or that the minor 
has derived benefit from it. Bhiwa JoTlBA v, Dev* 


eiiAND Beciiap, 13 Bom. L. R. 280 909 

-S. 483 305, 794 

-S-487 305 

-— —r S. 544 27 

---S. 568 675 

- S. 629 725 

--S.648 794 


Civil Procedure Code (Act V of 

1908), ss. 2, 74 - Decree - Order -Execution 

of decree —Order assessing value of property to he 
soil! — Appeal. 

Kvitv judicial order, Tiimh' in the course of execii- 
tion proceeclings. Is imU an oi-ilcr under si'ction 47 
of tlie Code : f«ir an or<l<’r to he a docn’c it must con¬ 
clusively drtcrmiiH' tlic rights of tlie parties. 

An ordc'r macle in (‘xecufion of a decree, hv which 
the Court assessed, according to tliu statement of tlie 
decree-liolder, the value of the property directed to 
be sold under the decree at a certain figure, is not 
one falling under section 47, and consequently is not 
appealable. Dkoki Naxuax Sinoii v. Bans! Sin'oh, 
14U. L. .1. 35 371 

--s. 2(2) 345 

- - -f. 2 t2>“Decree”, mean- 

ing of 736 

- ' ■ —• - Si I I Res judicata bebeeen 

co-dcfenilants — Issue affecting defendant necessary to 
be decidt’d fdr giving reliej to the plaintijf. 

Where it is necessary to det(>rinino a certain issue 
for the purpose of granting relief to tho p’aintiff, and 
the Court, as a matter of fact, decidei that is.sue, and 
the decision affects the defendants inter se, tho deci¬ 
sion will operate as res judicata between the co- 
dofondnnts. Gulad Si.sgh v. Net Singh 324 

■ -Si I I — Res judicata — 

Ejectment suit in Revenue Court—Question of title 
decided—Second suit in Civil Couit barred. 

A brought a suit in a Revenue Court for ejectment 
against certain persons on tho ground of a lease. 
They plearlod proprietary title which was decided in 
their favour. A then brought tho present suit for 
declaration of her title and possession in the Civil 
Court ns against tho defendants in tho former suit as 
wed as against some other persons: 

/b’W, that tho decision of the Bovonuo Court in tho 
previous suit was res- ju iicita so far as tho defendants 
in that suit wore concerned. 

Bihari V Sheibilak. 29 A. 601; A. W. N. (IQlTl 189, 
4 .V. L. J. 54', referrul to. Bed Saban Khar v. 
Bkagat Deo, 8 A. L. J. 341 924 F* 8« 
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~ “ S* 1 I —Kcs judicata— 

Landlord and tejMnt^Snit for rent—Plea of impro. 
Jjtfr patta — Questim of title — Trial of euHit and trial 
of \iiiU4:s—Explicit jinding$ on i^mes nece^aaru to 
operate as res judicata—Jfattras Pont Hccoveru Act 
(VIII of 1865^, ss. 3, 4, 7. 

The plaintiff, a landlord, sued defendants, his tenants 

for rent for Fasti 13IG. Defendants pleaded that 

tho^»a tendered was not a proper one as a portion 

of the land did not belong to the plaintiff who had 

entered a arger extent of jerayati land in the patta 

than he held. The plaintiff contended that the mutter 

WM res judicata by reason of an action for rent for a 

pnorfash, the terms of whicli were the same as in 

the present case, where tlie defendant raised the 

same plea and the Court found that the patta tendered 
was a proper one. 

VotSa^ikaran Fair, J.-As there was no express 
fin^dmg m the previous suit as to the title to the lands 
which was dehnitely raised in this suit, the matter 
was not res judicata, and it could not be implied that 
there was any decision on the question now raised 
that 18, whether the lands in dispute belong totliJ 
plaintiff or to the defendants. ^ 

Section 1 of Act V of <X)S deals with two classes 
of cases, trials of suits and trials of issues. In 
^0 cose of trials of suits, the suits must be either 
*snussed or decreed.. In the case of trials of issues 
the Judge records finding on the issues. In the first 
aWQ, the decree may render it necessary to implv a 

tlTfT "r " expressly decide.!, 'in 

the latter, from its very nature, no implication is 

1 ^“^1 * ^ decision to 

create the bar by res judicata. 

To hold that an issue has been determined it must 

appear that tho matter raised by that issue was 

ullcgod by one party and denied by the other, and 

that there was a hading of the .;oui t thereon- where 

there is no such finding, tho question can he tried 
in a subsequent suit. 

A plaintiff need not sue on all l.i. causes of action- 
anottr Utt. -“' e.- o,,'. 

tl '■'> previous suit 

that the paf n« ,voi-o proper, , e., that tl.ey were sneh 

as defondants wero bound to accept, was a lindin)r tliat 

ho relationship of landlord uud tenant suhLted 

between the p a.ntiff and the defondants in respect 

einioM " ir r <lofend!,nts 

(»nno he allowed agam to put plaintiff to proof of 

7o 

—Mortgagee !,om an oet^r]bV oxmTr'Ja^tfZpiZZ 
oMoppel not raised by mortgagee -Lt 'bg Zrt 
pasce-ttes judu-nta-fraus/er of Prop-rtu Lt ni’ 

of 8 . 4l-Bona Bdo transferee -Traasri le 

mailing no ,ngu,r,j as to his transferor’s title 

R mortga(?od tho property h, dispute to V P 
brouijht a suit astainst « and .V fir n , 

P.'s title was denied therein/The e-salt of lo 
decision in that suit was that P // a ‘ ^ 

possession. .V. then on th/sti-e„eth r ^ 
brouRht this suit for sale o7 the '"'’■'tKoge 

pleaded that P. was estopped fr . dr'*'’""/ 

as mortRagee: ‘ ''="y'ng Ins title 

Hold, that y. could «it up this plea in the former 
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suit. As ho did not do .so, the decision in tiuil suit 
Operated as ie.-» judicata. 

X., when the mortgage wa.s executed by li did 
make no inquiry as to It s title. lie used to live in 
t 10 same l.icality and lend money to il.e family of J! 

Apparently he was acquainted with all the circum¬ 
stances of II.'b family: 

Hel.l, tliut he could not claim to he a bona /o/e 
transferee witliout notice withi.i the moaning of 

section 41 of the Transfer of Pr-iperty Vet 1882 

A transferee from an ostensible owner can defeat 
he real owner only if aftm- taking reasonable can¬ 
to ascertain that the transferor has power to make 
the transfer, he acts in good faith. I'.vjksiihi J'.vitTAU 
Aaiuin MNon e. N.\GtstiAic I’khsiiad. 8 A L.J. '.ioH 

_ 961 

tinn e **’ Explana¬ 

tion (^4)_Hes jiidjcafii iM'cudnut omitHmj fn 

put turuant a plt-a /,,> defence, cjjed of—l'l,ti„(i(f 

bound to svt up all possible rlaims iu /,|V 

J Inattfujs, 

A in.n-tgagee instituted u suit fm- side of tlic iiro- 
lierty ba.c-U on his mortgage e.vecuted by tho motlier 
of the plaintiff, impleading himandtlie motlier om 
the ground that she liad after the mortgage .-iftod 
the property t.) him. In that suit it was foumr that 
the mother of the piaimitf Imd full rights in the pro- 
perty ami that bIio \vu 3 comiietout to A 

decree f.ir sale was passed and tho deeroe-ln.ldm- 
purchased the property. Subse.pient to t).e purcl.ase, 
the plaintiff sued to recover a share of the |•ropcnv 
on tlic ground that his mother was not competent lo 
••H'ltgugeit an.l that the defendant in e.xeeiiti.m of 
hia decree had j.urchused only the life-inteiv.^t of his 
Iplamtiff s) mother, which terminated with la-r death- 
i/W.t, that tho suit was barred by the rule of,,-.< 
jndiratn It was necessary for the pl.iintifl-to have 
raised all tho plea.s available to him in that suit in 
or(h-r to doteat the .iefemlant and if anv plea was not 
taken and the defemlam- got his .lecree, it was no 
more open to the plaintiff to bring Die suit for posses- 
Sion on the ground that hi.s mother Im.l onlv a life- 
estate and as such the mortgage and the sale Jicld in 
e.xecmion of tlie decree were not binding on liim V 
plaintiff and a dofemlant are both hound to take 
every possible- plea in support of his action or defence 
as the case may Ik-. 

Snmuf Mnottoo Viyadya v. Katama Xntchiar, 

^Shnnlcar V. Gan.m 

SaAm, 12 O. C 347j 4 Ind. Cas. 76'i, referred to. 
Ginja Dayai V BuiJ BhI'KHAaV 29 

r~, 8 ^ Exp. IV, 47 

—Application in execufion—lieyular suit—Decree for 

trees in possession of decreediohUr—. 
butt tor rccoreiy of excess trees not barred Pleadlnas 

~I ractice-Amendment oj , laint-Contradicti,,,,- 
liaising an objection by Court. 

If oxecutioii proceedings are still going on, it is not 
matenal whether the party dissatisUed by an order 
m execution applies exp, cssly under section 47 Civi 

Iroeedure Code, or purports to bring u re-uhr ^uii 

provided the Court is the sumo. ® ' 

To admit of an application under section 47 il„. 
decree mu8t be capable of e.veeution and iiiu/ - 
Btill m course of execution. 

If an applicaUon has Ijoen made under section 17 
and disposed ot the decision is /a./icata and on 

tliat ground a subsequent pnit will he’harrcd. 
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NyaKyewMil-.Mc, U H. U. 1897-lOjl. U 249: 
Fakntddin Mahomed Ahsan v. Ofii'inl Trustee of 
Bengal, \0 C. Nga Sa Giji v. Ban, U B. R. 
1904*06, II, C. P. 3f),referred lo 
For Exp. IV, of section II, Civil Procedure Code, 
to apply, the claita nwist have been wilhiti the 
knowledge »)f tlio person making it, during the 
previous proceedings. 

Manehbal v. Virchnnd, 9 Bom. L. U. 102«'', refer¬ 
red to. 

Manvklai V. Virchnnd, 0 lioin. L R. 1020, referred to. 
A decree for possession of trees was executed. 
The judgment-debtor subse(|uently found that there 
wore excess trees in possession of the deeree-hohler. 
The former consequently brc>ught a regidnr suit for 
the recovery of the excess trees. It was alleged 
that the jttdgment-debtor was not aware of tlie fact 
till the execution proceedings hud closed and th • 
time for an ajtpeal from or a review of the hnal order 
in execution was past: 

Held, that the suit was not btirred by section 47 
of the Civil Procedure Code. 

Where a plaint has been amended, the suit cannot 
bcdismissi'd on the ground that the amemled plaint 
puts forward a new case, if there is no irrecon¬ 
cilable contradiction between the allegations in 
the original plaint and the allegations in the uniendeil 
))laint. 

An Appellate Court should not take the objection 
that the amended plaint put forwar<l a nf?w case 
of its own motion, nor should it decide the point 
without giving the plaintiff an opportutiitv of 
explanation. Noa Po Tun <. Mi Tmf.t Pon, U. lb 11. 

(1910)166 991 

-SS. 15, 20, 21 980 

-S.46 794 

-S.47 991 

■ - " ■ ■ S« 47—Ubjection by jiidg- 

tnent-tlebtor that aucti<ni-purchaser has taken pf»s- 
session of propertv to which lu' is nt)t entith'd 

714 

-S. 47 —Order assessing 

value of property to be s'dd 37 I 

- S. 47, O. XXI, Rr. 

89, 92 — Execution of decree — '{file, tu'ftinij aside 
of, by payment—Deposit trifhin thirty days—Court 
closed on thirtieth day—Deposit on re-opening day, 
validity of—Actus curia* neminem gravabit. 

Ill execution of a decree for money, the immoveablo 
projiertics of the jndginent-dehtor wore sold and 
purchased by the decree-holder on Julv 20th. lUQd. 
On August I9th, ln09, the judgmeiit-dehtor made an 
a])plication to have the sale set aside under rule H9 
of Order XX.I of the Civil Procedure Code. The 
ogent of the judgment-dehtor was ready to deposit 
the money and a chollan was iluly filled up and placed 
in the hands of tho proper oflieer for aigiiatiin* of 
the presiding oflieer, hut he was informed tliat as the 
jiresiding officer had left the Court, his signature 
could not be obtained on that day. The next day the 
money was deposited. The sale was set aside: 

Held, that the order setting the sale aside is within 
the scopeof section 47 of the Code ami is appealable; 
the application for revision in this case was, therefore, 
tivatcd by the High Court as an appeal 
ifeM, also, that, as the judgment-debtor could not 
j|ei><*fcitllie money on the last day owiug to the absence 
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of the presiding officer, tho maxim actus curi-v 
neminem yrnrahif apjilied, ami the deposit made the 
next day was valid and the sale was projierly set aside. 
Maiiomkh Akbar Jaman Khan v SukhdboPanday.IS 
C.L..1.467 51 

-s. 47 and O. XXI, 

r. 90~Fra ml — Payment to decree-holder before 
date of sale —Fraud in conduct or publication of sale 
—Second appeal, vhether lies. 

An njiplieation to set aside an execution.sale was 
made on the ground of fraud, the fraud being, that 
the decree had boon satisfied by })ayment to tlio 
husbanil of the decieo-holder on the day before tho 
sale, but the iiayment was not certified and the sale 
w’aa held: 

Held, that tho matter did not come within tho scope 
of Order XXI, rule 90, of the Code, inasmuch as tho 
fraud alleged was not fraud in tlie conduct or pub¬ 
lication of tho sale, but it laiue within the scope of 
section 47 of tlie Code, and that, therefore .a second 
appeal lay: 

Held, also, tliat so far as the execution Court was 
concerm*d, the payment could not be regarded as hav¬ 
ing been made and tho allegation of fraud conse¬ 
quently fell to the ground, and that the sale could 
not he s«'t a.xide. Af.oKKSlll Dasi r. Hiraj MoiliNl 

l).\s] 625 

— —s?» 47, 102 Sccoiiii 

appeal—Fccrntinn >>/ thi-rrc—Suit «-/ iialure coyniz- 
ablc by Small Cause Conet and ealucti at below 
It^. oOO. 

No second appeal lies against an order in execution 
of a ileeri'i* in a siiif, valued at loss than Rs. 500, of 
the initure eognizablo by a Court of Small Causes. 

( hand Monee Dasija v. Santo Mor.ee Dusya, 24 <1, 
707; 1 C. W N 534; S'emni ('hand Kanji v Deno Nath 
Kanji,2 C. W. X. bStl, Itira i/d v ('hanilra Kanio 
(Ihofc, 2(> C 539; 3 C. W N ‘40 < and lihubnn, Mnhun 
V. Raja Peary Mohan Mukcrjec,ii C. W. N. 399 26 0. 
324, distinguished. 

half! Kandha Fershad v. Lain l/d Behary Lai, 25 C. 
872, Shaijama Charan Miller v Itebcndia Sath Miikerjee, 
27C. 4h4 4C. W. 2ij9, Dindayal v Palm hhan, 18 
A. Ihl, Sarnyan Pannamand v Nagindas Bhaaias, 30 
B IF ; 7 Bom. L K. 543 and .Vautb//Iniaud v. Maiula 
Maraeori. -U M 212: 1^ M. L. .1. 37t); relied upon. 
Warism Munshi r AFTAHunni.x Brpahi 412 

-s. 47, cl 2 187 

- ' ' — SS. 73, I 15— Rateable' 

dishiliitti'in Ilf assets — ‘‘.{'‘s'is held by Court," mean¬ 
ing of—FxecnIion sale—held when whole of 
purchase-money is paid — R’ceieer Application for 
execuli'tii—Suhscfpieut leave obtained from Courl, if 
xalid—Rival deerec-hnlders One decree against judg¬ 
ment-debtors of other decree and other persons Whe¬ 
ther rateable distribnUon tillowable—Revision —Re¬ 
fusal to ejcrcise jiirisdirlion—Erroneous iuterpreta- 
tiun of law. 

Till tho whole of tho purchase-money of property 
solil in exocution of n decree, ha.s boon dopositeil, it 
cannot b' held that the U3.<eis are held by tho Court 
and n'linit of rateable distribution under section 73 of 
the Civil Procedure Code and consequently, till tho 
whole of the pnrehase-money has been deposited by 
the purchaser, it isopen to the decroo-holdors to apply 
for oxectitiun. 
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Ha/« Mahorr^d All y. Vamodnr V^mduik. IH C. 

34 M. 2n; 8 M. L. T, 220; 1 M. W N. G«; 7 Ind. Co.' 
Sofi. relied upon. ‘ 

Where leave was obtained tn pn.cee.I a.^ainst a 
Receiver after an application for e.vocniinn Lul 
been presented and before the Court was called upon 
to make rateable distribution of t be n‘i';et«- 

H>‘ld that the consent of the Court wbieh appoiuo.d 
he Receiver was not a condition pre.-edent to the 

... 

ind'ca: * 

gcTT2a\'^ 3-’ C, 270, 

nri ’ ‘"8'’^'>»efl from, 

.. - 

loS; Pfittuinathfin ( li-ttun' v 

2« ^r. 170, 'zr: 

Ssi;:;;,: 7 ,';s-™;r 7 !'X;S 

flLct of Statutory i»rovision.s on rl.e subject 

eompetent to interfi-re ’\f\iiii,t ” ’ Couit uas 

___ 527 

li„K th d L ',7 ,„««■!,I,. 

t^MiiAutN JiAi., l.j lb,,M. L U. 207; 3.') M.2i:c 

__ _ 803 

miKSr'v /•/.,.« _ ^2~ Sut'f Offoi/isf irfiM. 

Uuiij 

of'Zs''''''" .. "■"'■•■■ 

Budh >in{/h v Mriidboyan, 20 b I 4'f u j 

Da., v.Choo„if^}.■^:^ 0 7Sb 10 O Vv til Y'' 

[['^‘‘s^nv.SngunlialkMno. 24 It’ HO f li 

Re^d/a V. CollertoT of Moradnhad ‘> ) A 1 f I “T'"‘ 

IMAM,.. v,s.u;uo .'•.o-,;'2''7T‘k’',7 

— B ’’’2 

5s.y,5 803 

'S. 99 515,73! 
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Civil Procedure Code- 

s. 100 

S. 102 412 

S. 104 21 I 

S. 104 (I), cf. (f) 

450 

S. 104(2) 36. 347 

rn7;7:r:::;:::7;;7:7riH 

c'edcd'n!* Vr t" tlH- Code, pro- 

c^-dMl ro p.onounee ... accordin-. to 't|,e 

D id, ;„„i ./___ 

";h 7 ::rK'' 

H'-m., ,o ,„ el,.,.,,o I-,o,. ,.|„„..o l,7nr ’7.|,c;ir 

X..lh a„h,, V. Brnjo I,aGuh;.ZiC.. ir,-. 

h .7 r‘ (; ---; 

I'“l Cas. 7:d). S/,7a/.r,r .Vd/V \nthu \r 1 n \ 

•■‘llowiMsr.... M|,|,0,.l t>,„„ „„ lii,-;,,, „ ,%Z'' * '■ 

>in-a,n.„„„ ,„,.U.„v,.p|„.,a| ,Vom ,h» , 1 ‘'‘ 

„„ il... award. Tha i„u..„i„„ of tl.o I , ,„• T'"' 
ox|,.'o,,,sod ia da,IS,. 21 (2), .Srhedale 11 is ,f'"n 

ititeats and ptirpo.ses nidlified hv the Drovi ' ^ 

elan.ve (/I ..fseetion lOb ' P'^'i^'iou m 

'i'he intention (,f the L(*-risiature tn 
appeal Irotn the order lilin-f an award nierel 
such order dealt with the ohjeetion th ir t ’’ 

had not been referred to ai b/tratiou or'tle,t‘n 
bail in fact been pav.ed. K nr hin r • a 
103 P. W. I{. 1011. ' '■ 

" ~-- S. 106 ^ 

---- ■ I'oQ 

onin -p.iruV'fy^’ and 

A “liaal ..rdc-r'’ witl.ia / , Z ”•'''' <UW,I. 

sedioa <"» 

oi-der wind, U„a|lv dacidos an,- Z ° 

issaeinthe ensa'i,, res ,rd of 'rl *' 

parties. * ^ ^1"-' ifirlits of the 

Secretonj of State v. Briti^ih i- o. 

Co. 9 Ind Cas. 183; 13 C f, / go' D’avigation 

An order appointin-^ a’ Re'ee;, ’ 
order. is not .such an 
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Clause (c) of section 109 of the Code is intended 
to cover special cases, sncli, for example, as those in 
nhioh the ]K)iiit in dispute is not measurable by 
nmney, thouf?h it mijrlit be of great public or jn'ivate 
importance. To -certify that a case is of that kind, 
though it is loft entirely in tlio discretion of the 
Court, is a pulicial process which cannot be performed 
witliout special exorcise of that discretion, evinced 
bv a tilting certificate. Mahomko Mi’saji r. Ahmkd 

MrsAJi, 13 C. L. J. 507 439 

- S. IIOandO.XLV, 

r* 4 —Considemfion oj suita —Pccunj'nry valuation 
— Appeal — Privy Ce«Hc»7. 

Where certain cases arc tried together and dccid* 
ed by tbo same judgment, and the fiimbimental 
<|uestion in the cases, whieh goes to the root of tlu' 
matter, is common to all the suits, they sl) 0 \ild be 
tnmtcd as consolidated fr)r the ]>urpt»seB of pecuniary 
valuation for appeal to the Privy Council, although 
a substantial ipicstion of law arises in some of the 
coses only, and not in the others. Bang a Ciiam*ka 
IM iui r. Jajjat Kishork, 3C I.. J o03 967 

' --S. 1 10 —Prlrtj Council 

Appeal —IVcMuifo y vnlualion — Forecloimrc find — 
Snhjccf’innltcr. 

In a suit to enforce a mortgage security, where the 
proceedings are outiivly in rem and it is not sought 
to make the mortgagor porsomilly liable, the value of 
the subject-matter in dispute is the amount claimed, 
when such amount falls short of iho value of the 
mortgaged property, while it is the value of the 
mortgaged property when the amount duo imdor the 
m<)rtgage exceeds the value of the property. Hfnoy 
Lat, Hoy r. Kamalapati Banerjfe, I3 C. L J. 50') 

9 0 

-S, I 15 21 I, 551 

- - -S 115 Befusal to exer¬ 
cise jurisdiction—Erroneous interpretation of law 

527 

' ^ ' S. I I 5 Charter /!cf' 24 

and 25 VIct.C. 104), s. lo—Iliyh Court-^Pvvifiinnal 
or fiupcrmtvnding pon er —ir/ierr another remedy open 
“^Interlocutory order. 

Whore there is another and an adeejuate re¬ 
medy which is open to an applicant, the High 
Court will not have recourse, ordinarily at least, 
to its rovisional or 8up»-rinteiiding powers under 
section 115 of the t'ivil Procedure Code or section 15 
of the Charter Act. 

Where a Court l)elow refused to amend the 
ydoadings upon an application made to it, the 
High Court refused to interfere, because there was 
another and ndefiuate remedy secured for the peti¬ 
tioner in the right of appeal which ho would have, 
should the judgment given in the Court below ba 
oventually against him. 

Obiter dictum: —Interlocutory orders do not fall 
within the purview of section 115 of the Civil Pro¬ 
cedure Code, and it has l)een the general practice 
of the High Court not to interfere under that section 
in the case of such orders. Chandi Hoy v. Kirp l 
Roy. 15 C. W. N. 6S2 ^08 

-S. 138 794 

S. I 4 I — A/»p’ic<Tti«n for 

fietting afiide difiinififial of xuit for default difimifified 
for default re-admitted. 


vviierc an 




dismissing a suit for default is itself dismissed for 
dcfualt, an application for its rc-admiesion can t>e 
entertained under the provisions of section 141 of the 
Civil Pi-ocodure Code. 

lakhmi Chand v. Gatto Bat, 7 A. 642? loHubAaj 
Bhyeram y. Bai Sfagangavri, 18 B 69, referred to. 

Manak-iiu Sdraj.mal, 7 N L. R. 32 705 

- — s 141, O. XLVI, 

t*• I —Reference to High Court—Competency of »ub“ 
ordinate Courts to refer a question to High Court in a 
proceeding, not a suit or appeal. 

Section 141 of the Code of Civil Procedure, i908, 
does not confer any power on subordinate Courts to 
make reference to the High Court under Order XLVI, 
rule I, in any proceeding, not a suit or appeal. Such 
p{>wer must be expressly conferred by statute. 

Minnkshi y. Subrnmanya, 11 M 20^ 4 I A. '60 

referiedto * ’ 

Thomafi Souza v. Ghulmn Uoidin Beari, 26 M '88* 
Parasuraniierv .'^eshier, 27 M 504; HareeNath Noondoo 
y. Modhoo Soodun Saha, 9W R. 122: Ningapf.a y. 
Gangawa 10 B »3 , ieforred to. Damopar Mrxon 
Kittappa Mbnon, 21 M. L J. 613;> 19li) 2 M. W X 13 

879 

-SS. I4R, 149 268 

-__ - O. I, Rr. I (3), 5 

^ 515 

- O I, R 62 s 94 

~ "■ O* II, R 2- C'nusc Of 

arlionof tvo snitfi not identical—Whether one suit 
barred by rirtne of the other. 

Where the cause of action of a later suit is not 
identical with that of a former the later suit is not 
Imrred under Order II, rule 2 , of the Code of Civil 
Procedure, 1908. Hazari Lap v. Ram (Tiander 26 

— O li, R 12 336 

-O. Ill, P. I 740 

viv iT"; VI, R 14, o. 

»; • ! I'* I —Signing and verification— 
Jiaintiff company incorporated in foreign country— 

Signature and verification by perfion holding ueneral 
poxcer.of.alfomey~*'Principal officer” ^ 

Thuro is Motbir.K in nilo , Onlor XIX, Civil Pro- 
ce.lnro Co<l,., to ovcludo frnm it, opomtion a fnroiK., 

comimn, which 18 not nicorporntod as such in this 

country. 

♦ 

Singer Manufacturing Company y. Batj Nath, 30 
L. UJ. fciil iv^ed. * 

A plaint was tiled in thcDellii Court on behalf of the 
crfn'n ,i " incorjKimt. 

extr„s r V"'-" ^ ^^moaonan 

extensive bas.ness in respect of the sale of sowinR- 
machines in various parts of this country. The plaint 

was signed and verified on bed.alf of th^eoiupaur ^ 
one 3/., nho had l)oon appointed agent for tho com. 
panvnt DelhibyP who. in his turn, held a gone™! 

E^isT from the Company's accredited 

English Agents authorizing him to net for tho Com- 

pany as their geneml attorney and agent in British 
India and to appoint snb-agents therein- 

UM timt the plaint was duly sipn.. d nnd verified 
on helm f of the Company, .If. beinpr the person 
hai injj special IcnowlodKe of tho facta relating to tho 
claim mid holding a Bcneral iiowor.of.attoniey for tho 
Delhi Distnet, by which lio was duly nuthorised to 
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sign tho plaint on behalf of the absent company, and 
that he was also the ‘principal officer’ of tho Company 
within the meaning of Order XIX, rule I, ami com¬ 
petent, as such, to sign and verify tho plaint. Sinoeu 
Manufacturing Compaxv. Delhi v. Yar Muhammad 
Khan I^I 

O. VI, R. 17 731 


Civil Procedure Code-(i908)-contd. 


O* VI, R. 17—.laieaf/. 


ment—Pleadtnga—Alter.ition in ilencripaon of v.v. 

peviy detfiiUd m plaint inade teyond limitation — 

Power of Couii to make the a?neu(lmt'nf—Pfferf on 
iimitaiion. 

One H. sold tho property OM-ned by her in a villatre 
and in tho sale-decd descril)od the pro|fc‘rtv as beinL' 
a 2i bmc<tn,<ia shan>. In jjoint of fact‘the shaiv 
owned by H. amounted to only 17 bUwan.is. The' 
plaintiff brought n suit for pre-emption on tlio last 
day of imitation but claimed only 15 hisw.n^.U 
share which he alleged if. had sold. Later on he 
<li80overod that tln^ share of //. was 17 biswan.is 
and applied to umen<l tho plaint: 

BeM, that the amendment might be looked noon as 

a wrrection m the description of the pmporlv as set 

hi al oM the amondinont and the amendment would 
not liavo the effect of barring the suit bv limit- 

ntion. MuiiA.MMAn Sadiq Ahjut Majid, 8 A L J 
_ _ 476 

.«<•«( of plai„t-A,oo,ni?rn}'];, J 


CompUcatet ,,u,,lion im-ohed-AoO,oriliZ Z 
rn.,ed.j o^-n to plaioUff coofiM„g-PU,l.,% 

adhtn,^ to bij; ou-n ne,r—Amendment nl/o,rJ~ 

Amendment, iv/ien to be nlloired—Oetien/l n,lc 

‘S necessitated by the plaint 
Iff 8 carelessness or mistake, it v^onM ordinanVe 1 V 
be fair to allow him to rectify his error if rlio ' 
ment would deprive ihe djfen !« . f 
which he ca., legi.i„.ately ‘iai;.r;o have ^ 
the plaintiff's mistake. But it would be hardlv 
to apply this tost to cases 

ment of the plaint on the ground that the d 

would not be able in eonsoqaonee to . le 1 '"f';"''',*-' 

as a defence to the suit ' '"'‘■'"'"m 

.. 

Euriaud‘’1“„d't‘'‘‘lndr‘rto"‘acf 

- ■•"‘-ied to' 

iadlt^ents'rthT^Hirr-t™*''” • T"""' 

remedies open to a pontiff the 

m the Courts below in maintaininit 

remedies claimed by himhoiXMthe 

out to him by the defendant: ^ no*ntod 


Held, that it M-ould be unreasoimhlo in second 
appeal to refuse leave to amend on tho ground that 
the plamtin s advisors adhered in tlio Courts below to 

to a complicated (piestion of 
a« capecmlly when that view was accepted by both 
tho lower Cotirt.s. 

■Vuthorities .m tho <tiie.stiun of amendment 

“ 0 ;i:r 

-: ;-O. VI, R. 17 Plead. 

UUJ., amendment of, when to be alloned Civil Pro 

cednre ode (Act XIV of IHH 2 ), ss. 2:U, 2 U, 248- 

that decree vas 
madt without jnn.<diefion, if can he taken in cjrecu. 

p,oorf ,af/.s Pnhlir Thanand, H‘-rovcr,j AH (I 
’ • '' ^n~-kiontaf,on—Si>ec{ol 

Lnderrnle 17 of Oi'di'r \'f of tlm Pi'i-i'i p», i 

Code oflDOs, amemlnients of pleadings should'C 

allowed when tins is noeossary for tlie purpose 
|.f deter,.mnng th,. reni qnesti.n.s in enutron-rte 
he,,v,.en the purt,,.., but learo ,„u,non,l o„..h ^ 

1 he action taken in tins case bv the i i 

Ml favour of (he defendant to enable him at a’vJry 
ate s ago oi the suit to the written statomoI^\ 

ihhI thus to raiso oliu^ctious in l»nr tt\ ti 

ability of the M,i. ni. Jau'! I 'oT""" 

jyoaoda AC. 1. ,1 .75 Me„drar.„,n y PrtZZ 

of section .14 of the Hvi, 'l^X: C^e '^f “X 

and that tho suit was maintainable 

It IS doubtful wJ.etbfvr .oetion 2-14 anolies tn 
proceedings in oxecutif.n under the Pnl.i; . 

Keeoverv Act. ^ l^einaiuLs 


Barhamdeo yaroian y. Bibi Rasul Bandi 32 C fiQl 


lerred to. * '-• Lj. j. 54.,; re¬ 


'S':'; "'r; r, 

recover a sum due under ’ to 


executed by them for I ho Davmenf nf ?i 

certain works c.xecuttd under ^""P^nses of 

wi.en their estate ve tm 

the latter wn. i.. _ the Keeeiver the name of 


‘fjees. _ 

mstalrnent-bond 




t[*c Mukliorjeesi ti.a; linally Xr tl‘“ 

ibeplaintiff of some of tlm ’..r ^ Puiohase by 

tbo Mnkherjees from the Receite,- *? ‘'^‘^»l?*ng to 

substituted in the place of the Mukhor7 
fic^ceiver: that the proceduil Mukher oes and the 

.E:“a„r »*". "uft 
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had no application to the suit, and that tho procedure 
adopted by the Uevedtjo Anthoriries in su stitutinj; 
the name of the plaintiff in tho certific»te was with¬ 
out jurisdiction. Nagknuka Bala CiiArDiiuAxi 
Skcrltary of Statk, 14 C. L. J. 83 S32 

-O. VII, R. 10 980 

- —O. VD, R. 14 731 

- -O. IX, r. I, O. XVII, 

!•, 3—^tppt'umHcr—ddrocrt/c npprnring nnd apphj- 
iHf//or ndjonrnment nnd fhen wUhth-fitrliitj »n Ihc 
oppJtcntinn for itdjnnrnvirnt bring rrfii^rd - F,.x parte 
decree—Application for ratting ■•xide-^-nflicient 
refi^on. 

Where time was ffiven to the defendant to sum¬ 
mon his witnesses but ho failed to summon them, 
whereupon hi.s IMeador applied for a pot'ponement 
of the case and on his application bcinp; refused, 
withdrew his appearance: 

fWd, that the withdrawal of his appearance by a 
IMeader, who had represented the defendant in this 
case continuously for over two year.'<, simply because 
the Court proceeded under Onh'r WM. ride 3. to 
decide the suit forthwith, fici-Hninir to trl'c furlliT 
time to tho defendant, wouhl m.i necessarily rcmlcr 
tho suhsoqnent proeeedinsrs er ptirir. 

In every application for setting n-^ide a d« cree, ilio 
petitioner must satisfy the Court that he was |wo- 
vented by any suflieiont cause from ajq>earin" when 
tho snit was called on for lioarin;?. Palanui’I*a 
Chrtty r. Mcthu Chkttv, 4 lU’R li T. fi7 770 
■■ ■ ■■ - O. XIV, R. 5 -J’ er/* 

of Court to add frei*h isi*iie~2\rir ptco should not be 
nlloved after remand —P/cndi/ii/s. 

A party to a suit o\i"ht not to be allowed to raise, 
after remand, a new plea, which was not advanced 
either in the Court holow or in tho lli^h Court 
before remand. Although nCou t has power under 
Order XIV, ride i), of the Code of Civil ' rocodure, 
to add any issue before judgment is prot>onn< ed, yet 
in exercising that power it ought n<it to allow a now- 
plea to be put forw'ard and add an issue shortly 
before pronouncing judgment. SoiiAX Bim »■. IIiran 

Biiti 230 

—-O. XVI, r. 10 and 

O, XVII. Rr. 2 and 3 Witnrsset^ eiledby a 

party not appearing—Court's pon-er to irarrnnt 

of arrest—Default in appearance—Power of Court to 
proceed to decide the case. 

Where the witnesses cited by a party fail to appear 
without lawful excuse and tho party concerned does 
not apply to tho Court to act under Order XVI, rule 
10, clauses 12) and 3), but the Court has reason to 
l>eHove that tho evidence of the witnesses is material, 
tho Court would exercise a sound discretion by itself 
pntting in force tho powers entrusted to it by 
the said provisions. 

Where the witnesses cited by a party do not 
appear in Court on the fixed date, tho Court ought 
not to proceed under Order XVII, rule 3, nor should 
the party be considered to have committed a default in 
appearance within the mcaningof rule 2, Order XVII. 

Lulhin Sonrnj Kuart v. Audhan 'ingh, A. W. N. 
(ISfll 11?; J. O. Bnehman y. lal Beharee Pandey 
13 W R 324; Lurhmnn Singh v Cholcaxeree 25 

W B. 54, distinguisod. Uam Naratan v. tAonpo 
UisiR, 8A. L. J. 830 &03 


wlvu Procedure Code— (1908) contd. 

_ _ O XVI, R. 14 35 

-- O XVI! Rr. 2, 3 

903 

--O. XVII, R. 3770 

--O. XIX, R. I 141 

_ O.XXI 473 

O. XXI, R. 33 (I) 

and (2)- neslitution of ronjugal rights —Dcfcti- 
tion of wife in prison—Discretion oj Court. 

In execution of a decree for restitution of conjugal 
rights a C"urt ought, in the exercise of its dis¬ 
cretion under Order XXI, rule 33(1), to decline to 
enforce the decree by the detention in prison of tho 
wife, espoi'ially where the marriage was an unhappy 
one and the'hushand lias charged tho w'ife with 
adultery. Kau.\m Allahi i*. Mariam I 77 

__— O. XXI. Rr. 58. 62 

—Mortgaged property—Mortgagee in possession — 
Atla'-hiiient as mortgagee's property—Claim by mort‘ 
,/ngor—Position f h,orlgngee—"0r4 account of or in 
h list for"—"As his property". 

A claim under rule o*^, Order XXI, may bo made 
hv u person w ho has an interest in tho property 
nit hough he is not in possession. 

A mortgaget' in possession is in possession “on 
accomil of or in trust for” the mortgagor, to tho 
evtont of the mortgagor’s interest The property is not 
in ihe mortgagee's possession “as his own property” 
hilt piirtlv on hisaccoiinl and ]>arfly on account of the 
ino'tgagor. 

Xga Kye v Po Miu, I’ B. H. IflOI-Ofi, 11, Sub- 
mortgage 1, n-ferred to. 

Where mortgaged property in posse.ssion of a 
mortgagee is attached as his properly and the mort- 
gagor pnfers a claim against the altnchinent, the 
claim slionld be investigated and tho property 
relen.«od frean attachment to the extent of the mort- 
gagor’s interest. 

So far as the inleie.«t of the (.w ner and mortgagor 
is concerned, tlie jwi periy is not liable to nltachment. 

Moninohitir}, ])a>s{e V. Padha Kiit^lo Das, lr9 C. 54?j 
Humid Jhdhut M>z*-mdiir v Pukftar ('hand Mahto, 
14 t\'~: Sh'oiuj Sninlan Siugh V. Copal Saran 

Xarain Singh, ^ (' ’ (». dl.-lingmshed. 

Kumaroppa Chrili v Ayo I'lji, U. B. 

Civ. I'ro. 1^, relied upon. 

(ptwre-. Whether a mortgagee in 
netnully a trustee 't 

fj'iU Dus V. .Jamal Atly, 0 W U. ’H’; 

Midlick V li'ij Sa-nin, 9 W. \{. Kutlyan D-zss V. 

Sheo Kundun Pershad Singh, IK W. U. t5, referred to. 
N<5A ToK r. SfltRAMOMAN ClIKTTV, U B, R. tl910 I, 

75 i^S4 

--O XXI, R. 69 51 

--O. XXI, Rr. 89, 92 

anuO.XLlIl r. I, c . Js andss. 2 

(2), 10 . (2) from order disallowing 

application m-der r. 89 — Second apiH'nl, u'hether lies 
—Change in taw. 

No second ap|)cnl lies from an order made on appeal 
from an order disalbiwing an application urdor 
Order XXI, llule K9, <if the Civil Procedtiro Code. 

Change in the law pointed out. AsiMUDDI SUKlKH 
1*. SUNDARi Bir.F.K, 88 C. 839; 15 C. W. N. 844; 14 C. 
L. J. 224 345 


U. 1901-06, II, 
possession is 
Jogendronath 
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_O. XXI, r. 89 Dc- 

posit—laM daij—Court leaving earlier-^Vcixmi 
day^ whether valid—Act of Court not to t}rejtiUcc 
party —Co"dition il depoitit — ]Vith Ir-itval of con li’ 
tion —D?posit ny person whose title is not aff ctel by 
sale, if legal. • 

All act of tlio ‘ourt cannot pivju-lico any pirty 
Therefore, wliero, on tlie laat diy for mikiii? a 
deposit under Order XXf, rule 8 of thi Civil Pro* 
ceduro Code, tlie deposit could noth* made as tho 
presiding otHcer had left tho Court oirlier thin usual 
and tho deposit was made the next day- lleldy tiiat tho 
deposit was mlid and in time. 

Mahometl Akbar Juinun A/ua v. 'iiikhdeo I'unlny, 13 
C. . -I I 7; 10 Iti’l 'as al, refe-re-l to 
Thepetitum which necompanied the deposit con¬ 
tained a statement that tho m mey was not to be paid 
out to tho decree-holder auction p u-chnser till tho 
disposal of a suit wiiicli had been comuienced hy tho 
petitioner in another Court; but us soon as objection 
was taken by tho decroe-liolder, the petitioner witli- 
drew tho objection: Held, that tho deposit ivas valid. 

Hhakoli V Jotindr'i I 0 VV. N \A2, uii<! 

Ranooman I'^ingh v Luchman Sahoo, 8 C. W N 5, 
refeired to 

A person whoso title cannot bo affected by tho sale 
souglit to bo reversed, is not entitled to make a 
deposit under Order XXI, rule HP, of too Code. 

Therefore, where tho petitioner has carried back 
her title to a date 80 far anterior to tho sale that she 
could not possibly be affected thereby: Held, that ^be 
liad no locus standi to make an application for 
reversal of the sale which according to lier own case 
does not concern lier in tlio least. Uulhin Mothuua 
Koek V. Bansidhar Singh 8b0 

-o. XXI, r. 89 Sale 

in execution of simple money decree—Application to 
set aside the sale by the mortgagee decree-holder — 
Person holding an interest in p o/>eWy • Competency 
to moke the application 

d. held two mortgages against H and obtained a 
decree for sale of certain property. Ho sub¬ 
sequently obtained a simple money decree against tlie 
same judgment-debtor. In execution of Ids simple 
money decree he brought the mortgjiged projierty to 
sale which was purchased by a stranger. A- then 
applied under Order XXI, rule 89, of the Civil Pro¬ 
cedure Code, 1908, to have the sale set aside: 

Held, that although ordinarily tlio mortgagee of 
the property sold was a person who had an interest 
sufficient to eiiablo Idm to make an application under 
Order XXI, rule 8'J, yet in tho case where the holder 
of the decree for money in execution of which tho 
property was sold, was also the holder of tlio mort¬ 
gages, ho was not competent to make iho application. 
He would be deemed to liave caused the property 
to be Bold either free from tko mortgages or subject 
to the mortgages If it was sold free from the 
mortgages, he must bo deemed to have abandoned 
hia mortgages, and in that case ho had no interest in 
the property sold. If he caused the property to be 
sold subject to tho mortgages, the sale only related 
to tho interest of the mortgagor in 'vhich the nmrt- 
gageo had no interest. Di’Rua Prosad r. Ram Dovag 
Chowdhry, 8 A. L . J. 356 863 

-- O.XXI.R. 90 625 


Civil Procedure Codc-ioos-contd. 

--O. XXI, Rr. 90, 92, 

O XUm, R. (Ji-Si le Application to set 
asile S'lf *—(7)»u/)(-o'rtis? lelieecn decree-holder and 
inljin'nf-l-’ht >r hehinl back oi aiiclion-purchascr, 
tj Iiiv3 sile s‘t usih, if vilid— ippc:d -Jiiyhf of 
an''ti')n-p'irch iscr to npp^i'. 

An oxeeuti •n-sile cannot b3 set aside without 
notice to the auction pnrcliaser and if the original 
Court pis -1 ,an order seLtitpg t ie sale aside, the auction- 
purchaser is entitled to appeal. 

.Va exo 'Ution-sale wascoacladed on September ^Otli 
19)9, but th'* judgment-debtor applied to set it, 
aside on the grounds of fraud aad irregularity. 
During tlio neuduncy of tliia pnicoeding, the decree- 
hoUbr intimated to the Court ho was willing 
to accept the decretal amount and to allow tho sale 
to be sot u.side. The amount was thoreiipon paid but 
3') days from the sale; tlio Court, however, 
set it aside. Tho auction-purchaser appealed to 
the District Court and tho order sotting aside tho 
sale was reversed: 


ilrtil, that the appeal was competent. 

Held, also that the auction-purchaser was not 
bound by the compromise between the decree-holder 
and tlie judgment debtor, and that tlie sale could not 
bo sot aside on such c-ompromisc. Bnw Sii^rufan f. 

Mahomkd Habihui>i)1N. 13 C. L. J. 635; 1.5 C. W. 

6S.5 I4Q 

—--0.XX1,R.92 51, 

148.345 

—r—, -- O. XXI, Rr- 98, 99, 

J 0 J f I 03 — Revision ^Practice mi nary order 

not contested till final orders passed in the case 
—Final order i'self not contested—Preliminary order, 
whether can be revised. 

The Chief Court will not interfere on tho revision 
side with a preliminary ord r of a lower Court wliicli 
is allowed to stand unchallenged at the time it i.s 
passed, and wiiich is contested only at a lute liour 
and after the inquiry ha? been made in accordance 
therewith and a tinal order (which itself is really not 
contested) passed by the lower Court. 

A parry against whom an order is made under 
Order XXI, rule 9H, rule 99 or rule lOl of the Civil 
Proceiluro Code, has the right to proceed under Order 
X.XI, rule 03 and, therefore, cnituot be allowed to 
have the order rectilied In revision Matiiu Mal r 
Ambo, 129 P L. U. 1911 JS3 

— O. XXI, Rr. 99, 
101,103 133 

D -~ o- o. XU, 

R. I l -lliZ/tdruu-a/ of suit—Appeal-Competency 

of Appellate Court to allow rvitlulrawal after pre¬ 
sentation of appeal 

It is beyond tho power of nii Appellate Court to 
allow a withdrawal frain a suit with leave to die a 
fr sh suit on the same cause of action after 
fendant has obtained a decree in his favour. 

Rongji v Ranoji Uawaji, 3 Bom. L. R. 237 

XXIil, K. I, 


re 


the de- 

Eknath 

813 

sub- 

to bring 


rul0 (2) — Withdrawal of snit—Leai., 

fresh suit—Condition (hat costs le paid hefore lZ 

stitution of fresh suit—Fresh spit by plaintiff and 

other rersons filed without paying costs Costs paid 

one month and two days after—Whether suit, validlu 
instituted. ^ 

0 brought a suit on a promissory note. Upon his 
admission thatjic was a member of a joint family the 
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Court held that tlio other memhnrs ouiflit to join as 
plaintiffs, a. then askeil for leave' to witlidraw from 
the suit with Hhorty to briny'a fresh suit on the same 
cause of action, i he Court jierniitted hin to with¬ 
draw from the suit on r'ondition that “he must pav 
the defendant’s costs before hrinyiny a fresh suit or 
else this suit shall staml disinisseil with costs.’’ 'I'ho 
suit was witiidrawu. Thn'e days later 0. with Jf. 
and iS. instituted tlio present suit, hut the co.sts of th*' 
))revious suit were luit doposiied (ill after a month: 

Held, that the suit was maintai able; that M. and 
S. were not bound by the [irevious order of the Court 
and they were entitled to ask that li should he mn«lo 
a defendant; (hat the suit miyht be considered ns 


liled on tlic dnv on which the costs wore paid 

Hare Nath Dm v. Sye I Hoisnin Ah, lU t/. W. N 8; 
2 C. L. J. 190; (iisunguished Gopi Lac* c Nagou Lal, 
14 C. L. J. 105 6 

— O XXIV, «. I 393 
— O. XXX, R. lO-Snit 

agaiiml persion curryin'j on business in name — 

High Court Cluirter, cl. i—Juriiilielion—Perniin 
otUside bat carrying on irithin jnrii>^ 

diction of High Court —Confrart ttignod by manager 
—Authority of mntuiger Potrer.of^'itlornry, condrnr.. 
tion of—Power of rc-bale-^Son^niip$'oprlatinn of goods 
to fulfilment of contract-^-Measure oj damages Con¬ 
tract Act {IX of 1872}, 107. 

A plaintiff isentitlod in respect of a firm transaction 
to sue the defendant under tlio name in which he 
traded, by virtue of Order XXX, Rule 10, of the Civil 
Procedure Code, lOOS. There is notliiny in that rule 
which says anythiuy about resilience eithi'r in or 
without tho jurisdiction of the lliyh Court, ami it has 
not the eff-'ct of curtailing the powers which the 
High Court derives from clause 12 of the Charter, 
under which it has jurisdiction over jierson.s who 
carry on business within its local limits. 

A contract was signed by the manager of tlu' 
defendant’s business in Calcutta, the defendant him¬ 
self heiiiy a Resident of Singapore. The dofcDdatit was 
sued in his firm’s name for damiigc.s for liroach of the 
contract in tho Original Si'ie of the lliyh Court: 

Held, that tho suit was maintainable in tlie birni in 
which it had l>ecn hrojght, and tho High Court had 
jurisdiction to try it. 

Tho defendant by a power-of-attorney oinpoweivd 
his manager to contract, superintend ami can v on 
the business ofyenoral merchants, a.s now carried oii 
by the defendant in Singapore. The manager ciitercil 
into forward contracts with the plaintiff in respect of 
sugar, and there was evidence that the dofomlnnt s 
firm was accustomed in Calcutta to cuter into for- 
ward contracts in the sugar trmlc: 

Hell, that tho manager had authority to enter into 
tho contract sued upon and that the defendant was 
liable. 


By the contract the defendant purchased ".“iO tons 
of sugar, the delivery of which was to be made in 
fire equal shipments in August, Scpicmbcr, October, 
Xorcml^r and December 1910. Notice was given of 
the arrivalof the August shipment amounting to (50 
tons. The defendant took delivery of 25 tons but 
failed to take deliveiy- of the balance wliich was 
ro-sold by the plaintiff at a loss, and he now sued 
recover the loss: 

Held, that as no goods had been appiKipriat >d to the 
fulfilment of tlw contract, tho plaiutifi had no right 
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to re-sell and charge the defendant for the difference 
between the cpntract price and tlie price at wliicli 
lie sold the balance of the sugar, but that tho 
measure of damages was tho difference between the 
market price on the date of tlie breach and the con* 
trjjici; price. K. D. Sasoon and Co r. M. S. E. An- 
UIT.LIA A Co. Slid 

--O XXX1V,R.6 21 

-—-O.XXXIV, R, 6, O. 

Il, R. Z Mortiftige—Suit for saloon mortgage by 
subsegiicnt mort^ogec Siibscgucnt mortgagee paying 
nfi the prior mortgagee—Entire debt of subsequent 
mortgagee not satisfied hg sale of the mortgaged pro¬ 
perty—Simple money decree Limitation—Wliefhcr 
a second suit would lie to recover the balance money. 
J., n bo ownc'd three jiroperties A., B. and C., mort* 
gage<l A to S , in 1882, the debt being ro-payablo in 
l>yi. In 88i/. again mortgaged “d.” to 41. for a 

second time, debt being ro-payabie in 1886. In 1885 

.7. c.veouted a third mortgage in favour of D. in 
respect of the same property, .1., to be re-paid in 1894. 
S. brought two suits on the basis of tho two mort¬ 
gages of 1''8 and 1893 for sale of the property, 
but J.. being unable to jiay the debt, compromised the 
suits and c.xecutcd another mortgage deed, dated Hist 
August, 1888 in order to satisfy the debts due under 
the two mortgages ami the expenses of the litigation. 
In this mortgage J. mortgaged all the three properties 
d.. /i., C. and promised to imy the ilcbt in 1900. In 
1903,/>. brought u on tho basis of tho mortgage 
of 18s5 ami N having pleaded priority, D. had to pay 
off the entire sum due to S. In execution of the 
decree in this suit the niortgnged j>roporty d. was 
sold but the proceeds of sate did not sati.sfy tlic 
entire debt D. then hrongnt another suit for sale of 
the jiiopcrties 'B. and V.,” comprised in the mortgage 
of (8H8 to recover tho balance due: 

Held, {a) that tho suit ilid not lie; 

(6} that tho Imlance of tlic imnioy could not be 
recovered by sale of the jiropcrties “B. and 
C'., ’ which hml not been mortgaged in tho 
inortgage.« of 1882 and 1883 by virtue of 
which N. elainu'd priority against D.; 

('• that ilie phiinliff was not entitled to a simple 
money.(iceree as the claim for a simple 
money.decree had become time barred. Mo¬ 
hammad lltf.'isi.N r DllANESilAR Uai, 8 A. L. 

J. 590 336 

--O. XXXIV, R. IV- 

Transfer of Property Act iV of I8S2), s. 9Q—Rulc 
"f jrrocednrc — Mortgage-decree—Execution—Sale of 
properly mortgaged Sale proceeds insufficient — 
fialance—Seenmi mortgage hetivccn same parties— 
Redemption decree—Mortgagee applying for sale of 
second property in respect of the balance of the first 
mortynye — Sale. 

In the year 1897 a decree was obtained upon a 
mortgage under which tho mortgaged property was 
sold hut the sale proceeds proved insatfioient to 
satisfy the jmlgment-debt. Tho mortgagee was also 
the holder of another mortgage executed by the same 
mortgagors upon other property. One of the mort¬ 
gagors after the decree had boon passed died, and his 
mother who was tho surviving mortgagor obtained a 
decree for redemption of tho second mortgage and an 
order for payment of tho mortgago-debt by instal¬ 
ments, tho mortgagoe being entitled to a ohargo^on 
the property until his claim was satisfied. ‘ 
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^ In August 1908, the mortgagee applied foroiecu- 
tion against the second property in respect of tlio 
unpaid balance under the decree of 1897. 

The Subordinate Judge held that an attachment was 
permissible even though section 90 of the Transferof 
Property Act applied. The District Judge, however, 
ordered attachment in execution* 

On appeal to the High Court: 

Ke/d, that the Code of Civil Pi-ocedure (Act V of 
1908), in so far as it repealed section 99 of the 
Transfer of Property Act and substituted in its place 
Order XXXIV, rule 14, merely effected a change of 
procedure in the manner in which mortgaged pro¬ 
perty has to bo realized in execution of money 
decrees and, therefore, the statutory rule in force for 
the purpose of the e.xeeation of the unsatisfied portion 
the decree of 1S07, was the rule contaiticd in Order 
XXXIV of the present Proceduro Code. Dai Ganga 
V. Kajaram, 13 lloM. L. II. 245 Q | 5 

— O. XXXVIII, R. 5 

^ 794 

— O. XLI, R. 5 444 

— O. XLI, R. I I 813 
- O. XLI. Rr. I I, 21 

—Appeal heard ox parte agaimt defendant Xo. 2 in 

loKcr Appellate Court-Second appeal by defendant 

Ao. 1 making plaintijf alone respondent—Re-hcaring 

of appeal application for, by defendant Xo. 2-Juris. 

diction of lower Appellate Court to entertain apidica. 
tion, 

A suit was brought by the plaintiff for recovery 
ot possession of land against defendant No 5 Ho 
obtained a decree for one-fifth of his claim. Ho 
y)I>paled apinst the decree to the lower Appollato 
Court making all the defendants resp<uidents, but 
defendant No. 1 alone appeared. The lower Appellate 
Court gave^ the plaintiff a decree in full. Tlio 

Ti' 1 } P‘‘t?fcrred .a second appeal to tlie 

High Court which was summarily dismissed under 
Order XLI, rule 11 . The defendant No. 2, again.st 
whom the decree of the lower Appellate Court 
y\ns mm\e cx parte, then applied to that Court under 
Order XLI, rule 21 , for a re-hearing of the appeal 

in that Court as against him, and his application was 
dismissed on the ground of want of jurisdiction: 

Held, that as the defendant No. 2 was 1*0 warty to 
the second appeal even in name, the low’ei i wneflnto 
Court had jurisdiction to entertain the applicaiVn 
Dumodor J/anna V. SfljYjf Cliamira Dkal, 13 C. W, 

N. 846; 3 Ind. (^as. 468; Kiimudnath Roy Chowdhnry v. 
Jxai Jatindra Kath Choxodhnry^ 9 Jnd. Ca 8 189* 13 C 
L. J. 221; 15 C. \V. N. 399 and Dhonai Sardir v. 

Tarak Xath Chou'dhuri, a ]nd Cas. 525; 12 C f- l' 

53, distinguished. Indg Meaii v. UARBAKuni Bhun 
VAN, 15 C. W. N. 798; 14 C. L. J. 42 275 

-O. XLI, R. 21 275 

—- r7~~, -O. XLI, R. 22 (4)^ 

Appe(a dismissed for non-payment of proper Court. 
fee—Croas-objections, whether can be entertained after 
such diammal of appeal^-Oeneral rule—Exceptions— 
Court^fee—Appellant not able to pay Courf.fee on 
the whole amount claimed—Abandonment of part of 
c/ai 7 rt, whither jyermissible. 

no power to reject cross- 
objections on the merits without hearing the re- 
gpondent. ^ 
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Thogonoral rule that cross-objoctions cannot bo 

ontortaimMl unh'SH the appeal is decided on tho 
ments is subjort to only two exceptions, viz., wlien 
the apj)eal is withdrawn or it is dismissed in default 
J herefore, where an appeal is dismissed, without a 
lieanng, upon the ground that the aiipellunt has not 
paid the Court-fee. tho Court has no jurisdiction 
to hear and determine tho cross-objections.^ 

An appellant who has claimed a large amount in 

nil insu hciently stumped memorandunf of appeal is 

at liberty, on being required by the Courfto liav 

nrt^'of r ? edaimed, to abanLn 

part of Ins claim and to restrict it to such an amount 

on which he can afford to pay the Court-fee. 

Rom Per$hnd v. Bhiman, 27 A. 151, applied Ddni 
C iiAND e. Aziz Kuax, I3l P. L. K. 1911 ’ 207 

£:'B' IIS'" 

of 18821“, “V''" C»lo (Act XIV 

but emlorsed by the Collector n« e tv 

objection to tho admissibility of ^the do H ® 

ground of insullioiencv of stan.n I.«! , 

the endorsement of the Collector *^»iored by 

31 B. 38, 

te.u!y - -’'- 1 - 

tl.o <lis,,osal of (l„. sait i,v I?' 'l"“vo". 

-V... c„K„v V. 

_ 675 

mnnd by lower AoDellnff /v. 

fir. Coir, App£/;:;r??r tr 

appeal from remand order na 7 /ioat n 


Court o„ Jan?ry 

mo. the roodLl Tpebnlary 28" 

defendant appealed from the orAa^^ 1910, the 
November 2oth, 1909, but did not 

ree of the low'or Appellate Poiii-f i fP®fbe dec- 
HWd. that the apS ^^lO: 

not proceed. competent and could 

Modhu Sudfzn Sen v • rr 

9 C. W. N. 895 and BafklTZ V n 
SaUmulla, 12 C. W. N 590 G^P I e T’ 

Uman Kunuari v Jaihn,,^! ' ^^•Jowed. 

J47: A. W. N. nSOs", V'it? 1 
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-O. XLI, R. 24 — 

oj Appellate Court to ilecide case on evidence on fho 
record. 

An Appellate Court lias full power, under Order 
XIjT, rule 24, of Act Y of 1909, to decide witli ro- 
foronco to the ovidonco on the record the issues left 
undetermined by the lower Court withonS sending 
hack the case to the Court below. Badli Das v. 
Pajan 225 

-O. XLIII, R. I (a) 

36 

- O. XLIir, R. I (j) 

148, 345 

--O. XLV, R. 4 967 

--O.XLVI, R. I 879 

- O. XLVIl, R. I 

894 


—^--O. XLVIl, R. l-nc. 

vicw—Jiihjmentbrncdon a drriiiion oj the Iterenne 

Court —/{‘’rtoiut; Court decision i/px*.* in appeal _ 

Whether youd yround for rcrieic. 

Where tho judifment of a Civil Court is based on 
the decision of a Kevc'nuo Court and tho lattor doci. 
eion is reversed by n Uevenue Court of .Vppoal, thoro 
is good ground for review of tli- Civil Court s jud<^- 
inent. ^ 

Wayhela rinl-tangji v. Sheikh Mutthhi iin:, l:i B. 3 K). 
TFuman Hnri v. llari Vith it, 31 B. 12S; 8 Honi. b It' 
932, referred to. Kam Lat. v . Kai.a Piusau 8 \ I 

" '=84 ■ 

-o. XLVIl, R. 7 


J • 0 


24 ^ 


o. vn, R. 


72: 
10 


Return of plaint for pie.^cntnti'm /,> pron-' 
Court—Right of plaintiff to credit of the Court.f. 
levied in the wrong Court-Cancellation of .<tam, 
effect of—Court Fcc>i Act (Vll of 1870). 2S, 30- 

Rresidcncy Small Cause Courts Act (i.V of ISSM x 

71, 7o. ^ ■ 

Where Court-fee is paid upon tli? institution of 

suit in a Court which cannot ffninf th- r.-li-f s ni-Hi 

and consequently, tho plaint is l■•nIrnr*l for inv 

sontation to the prop-r Court, rle> pl uutitT. r,„ lUi,, 

the plaint in tlie latter Court, ixmititled f, tak 

credit for the amount of the C rirt.f,.;. h-vi .,1 i„ rh 

Court to which it was Hrst present.? 1. even thmr' 

tho stamp was cancelled before the iilaint wa 
returned. ' 

The plaintiff brought a suit in the Citv Civil Cv>jr 
at Madras affixing a Court-fee of the value of Ks. 7. 
to the plaint The City Court Judge after canceUin) 
the stamp returned tho plaint for proiontntion t . th! 

IZnt r “‘'n presented tho sanr 

fcL ^‘‘“se Cmrt to which ho aHixe. 

^ho^defidencyr™ “I 

the Citv Cour 

had not ost Its force by the cancellation of the stumi 
rCou^Ufl ? to pa 

Caas"co"t S'-i 

Pxnlit, S it.-m 

In r. Bai Amrit, S B. 380 at 390, distiagaUhed. 


[1911 

Civil Procedure Code— (i90S) -conoid. 

Per White, C J.—Under Court Foes Act tho plaint 
when pro.sented to tho Small Cause Court was not 
unstamped (ptood the cancelled stamp. 

Per Miinro, J. —A Court when retnrning a plaint 
under Order VIT, rule 10, Civil Procedure Code, can* 
not ho said to be acting upon it within tho moaning 
of section 30 of tho Court Fees Act. 

Per SunA'urfin lYuir, J .— A document does not cease 
any tlie less to bo a properly stamped document by 
the cancellation of tlie stamp. It continues to be 
prnpely stamped. By cancellation tho stamp cannot 
be used ag.ain, but Avhen a document, which 
is the plaint in one Court, is rightly jiresented in 
another Court os a plaint in another Court, tho stamp 
is not being used again. 

The eancellalion in such cases must be takeh to bo 
sot aside by reason of the subsequent order returning 
the plaint. Yiswkswara Sauma v. Dr. T- M. Nair, 21 
M. b. J. 53?; 10 M. L. T 29 201 F, B, 

--Sch. II, cl. I 

559 

-- Sch.ll, cl. 21 450 

-Sch. II,cl. 21 (I) 

(2) 512 

Claim petition — Order thoreon. effect of— 
Judginont-dohtor not a necessary jiartv 424 

Clog on equity of redemption. Sec Mouksauh- 

Co«heirS —AdviTsi* ]»ox.<essi.>n 413 

Common Gaming House 792 

Companies Act (VI of 1832), s. 92 

515 

— - ——S. 169—.l/'pca ?—Xoftec n-ith^ 

in three not yiren. effect of. 

An appeal agiiias*, an order in tho matter of the 
vviiidifig-up of n oiinp iuy, is incomp'teut where tho 
notice, ivqiiir.'d by section lo9 of Companies Act, i& 
not given. 

liamanappa v. the <)ffi'inl Liquilxtor Bellary 
Brnrepcita Stork and Loan 'Iransacting (lompany, 22 
M 291; f/ikihnii Wara<ayya Setli v. Venknnna Setti, 25 
M 57'*; II. Wall V. J K Howard, 18 A. 215; Lnllnh y. 
Offi tal Id'iuid nor, 4 «). 704, referred to. GillSU Mal 
V \V K F(»RTEk. 8 A LJ.7in 908 

' ■ S. 169 —Xotiec of appeal not 

;/iivu H'ithin three we-'ks, effect of—Ertensioii of time 
-~^Su(fic>ent cause—Carelessness of Pleader —Leniency 
by Court, who'll to be shoivn. 

An appeal against tho order or docisionof a District 
Court under tho Indian Companies Act cannot be 
hearrl unless notico of the same has boon given with¬ 
in throe weeks of the date of such order or decision 
as roquiro'l by section 163 of tho Companies Act. 

Tho carelessness or ignorance of a Pleader is not 
suffictout for extending the tiinj fixed by section 
163 of tlio Companies .\ot 

Ooulat Ram v Wttl'e-i Mil’s Company, Limit4d, 
Delhi, 9oP II ’9H, f ,!. ,\v . I 
As Imioncy in otton ling time in such cases cannot 
be sIdwu to too pircv ex • q>' I tho oxponso of tho 
othor party. Curts slii ilt n it show it but for 
sa ficiont cause 

Sant V. Qiim, IH P. ll. lOdS, relied upon. 

Hira \a.kl V. Himalaya Glass Works Oo., 100 P. W. B. 
1911; 176 P. L. R. 1911 433 
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Company De fucto Directors—Notice to out. 
siders—Acquiescence—Depriving n man of liis legal 
rights—Must amount to fraud—Its elements 748 

-- - Director or manager—Acts bona fido 

done—Liability—Chairman, position of - Suit for 
damages, against chairman, uhen lies-Intamal 
management of Company's ajfairs—Court’s ponrr to 
interfere—Companies Act (VI of\(^92J, s. Q2—Dec¬ 
laratory suit—Declaration of no practical use to 
plaintiff- Civil PromiureCWe (Act ro/Ifi08;,8. 99, 
0. I,ir. 5, 10 (3)—Corpornte body enuaot be made 
co-piaintiff without its consent—Right of share-holders 
to sue in Company’s name—Misjoinder of causes of 
action and parties—Defendants not prejudiced by 
misjoinder — Practice—A ppeal. 

Acts lone fide done by a Director or Manager of a 
Company are valid notwithstanding any defect that 
may afterwards be discovered in his qualification, and 
this not only between the Company and outsiders but 
also between the Company and its memhers. 

A Chairman who presides over a meeting of a Com- 
pany is neither wholly n ministerial olticer nor wholly 
a judicial officer; his duties are of a “mixed nature,” 
and he is not liable to bo mulcted in damages, if, acting 
lorni yide according to the best of his judgment and 
W'ithout malice, lie erroneously excludes a share- 
holder from voting and also declares him to be 
ineligible as a Director of tho Conipany. 

A share-holder, who has been wrongfullyrefuscd the 
right of voting or of election as a Director, cannot 
maintain an action for damages against tho Clmirnmn 
of a Company without alleging and proving that tho 
latter was actuated by malice in ruling against him*. 
In such cases, the mere deprivation of a man’s legal 
right does not entitle him to damages. 

VVhether a certain person was or was not a qualified 
Director, whether or nota certain person was qualified 
to act as Chairman of a general meeting, and whether 
certain persons were or were not duly elected as 
Directors of a Company, are matters which relate 
exclusively to the internal management of a Com¬ 
pany’s affairs.^ With such matters the Court declines 
to deal at the instance of any person other than the 
Company itself, unless there be something illegal, 
oppressive, fraudulent or ultra vires on the part of \ho 
Company qua Company, or on the part of tho majority 
of the Company, so that they were not fit persons to 
determine it. People ought as far as possible to bo 
allowed to manage their own affairs without inter- 
ferenco by a Court of law. 

A declaration which is of no practical use to plaint¬ 
iff ought not to be gi'antod. 

Under rule 10 (3) of Order If, Civil Procedure Code, 
no person (including a corporate body) can be made 
a plaintiff without his (or its) consent which means, 
consent expressly givey^ 

It is a general rule that an individual share-holder 
of a Company is not competent to make use of the 
name of tho Company as plaintiff in an action and 
tho rule is similar with regard to a mimbor of share¬ 
holders. If they institute a suit in the name 
of tho Company they must show that they have been 
authorised by a majority at a general meeting of 
the Compaoy to do so, or that tliey luivo ex* 
hausted all reasonable moans of obtaining the in- 
stitution of tho suit by the Company or that the case 
IS one of urgency, in which latter event they institute 
the suit at their peril and. subject to their being able 

to satisfy the Court that they have the support of the 
majority. 


Company— concid. 

Therefore, where a share-holder used tho Company’s 
name without its authority us a co-plaintiff and thoro 
was no urgency or jnstilication for liis so doing, tlie 
Court struck out tho name of the Comiiaiiy as u co- 
plaintiff. 

The mere fact tliat tho relief jiravcd for does not 
affect each defendant equally doe's not render the 
frame of a suit bad on tho groand of misjoinder. 
But even where a suit is bad for misjoinder but there 
IS no material prejudice to tho defendants on the 
niorits, an Appellate Court will not rovorse tho decree 
of the lower Court on this technical ground. lUu 
Nakaix V. Ram Kishex, 108 ?. W. li. I9ii 5I5 

Com prom IS0t See IIixDU Law—Family settle¬ 
ment, 


lutelv” 


, 982 

,,, . , -Decree on alleged comprornhso— 

Allegation by one party that he did not con.sont— 
Application for ri'view—Court’s pou’er to review 
and re-call order 894 

—— Family arrangement for settle- 

ment of disputes—Compromise hy Hindu widow— 
Reversioners, whetherbouml 477 

;— -Minor interested-Lenve of Court 

not obtained—Coinjironiise voidable 909 

. T ''’it*“>rawing complaint of a com- 
pouiulnblo offoiicu j qq 

Condition restraining alienation—Condition 
that lessor shall not be able to sell by auction land 
leaseil to pay a debt other than arrears of rent— 
Uhcthervoiil—No covenant for re-entrv-Condi- 
. not for benefit of lessor and hence void 374 

Conditional sale— Non-posscssory hypothc. 

cation of moveables 869 

Confession of co-accused—Retracted confession 


»ot relevant against the maker, 
Avhether rolovant against a co-accused—Statement 

_ , , 340 

*:-: accused, retracted—Admis- 

sildjty oj retracted confession againstco-accuscd— 
Lvidcnce Act{Iof]S72), s. 30. 

A retracted confession may be taken into con¬ 
sideration under section 30 of the Evidence Act as 
against persons tried jointly with the confessing 
accused for the same offence, but as a general rule 
such a confession should not be considered as 
sujijilying sufficient evidence for tho conviction of 
the co-accused unless it is coiTobomted by independ- 

ent testimony m material particulars affecting such 
co-accused. ^ 

Fmpercrv, A’clW, 29A. 4?4;A. W. N. (1907i 1 ^ 0 - 
4A L.J. 310:5 Cr.L.J. 360. followed ^ ^ ’ 

T V'loT 28 P. W. R. 1S07 Cr.; 7 Cr. 

L. J ^^7, n'ferri'd to. 

No inlioxible rule can be laid down in regard to the 
weight to be attached to such a confession; tho rule 

must vary „i each case with special refenmeo to s 

particular facts and to the intrinsic value of tho con! 

^ Cr.; 91 P 


Consent decree, effect of 

th 'i TT -J , Ph'ade>™Z 

thonty-Set aside by same Court-Revival of original 

Stilt f 

When a consent dcci-cc mudeby a Court issetasido 
oy the same Court in a separate suit on the gi*ound 
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Consent decree- oDncM. 


tliat flocroc wns passed an a o<nn|ivonii.«o in I'.vcess 
of the authority of tlie Vh'adeis of tho jautii-s. (lie 
effect is to revive the oriirinal suit which was tenni- 
imt(‘<l by (lie compromise flecroi*. 

Kshdra Mohan BonV v. Man Gobinda fal, 0 Inch 
Cns. 1?; 14 C. W. N. 558, distinpuislieth 

Solomon V. Abdul 6 C. 6S7; 8 C. L. R. 1G9; 

Sarbcsh C'^inarfia Bafu v. Hari Doijnl Singh Bni, 5 Inch 
C. 2£fi; 14 C. W. N. 451; 11 C, I-. J. 34(5; nncl Sharnt 
Chunder Ghose V. Knrtick Chundur Miller, 9 C, -SIO; 
12 C. L. R. 455, rdied upon. Ka.t Kl mah Hoy r. 
llARA Krishna Chakravahti 355 

Consideration — Ayrreeinoiit tn pay intendinir 

purchaser for not cc>nipetiii;.j for ]iiiichase of pro. 
perty 627 

“ " - ■ Di.*<linct ]ironiives for tlie same 

consideration—One* of tliem illegal 465 

■■■■■ -- — Saif for posso.vion l>v rii<»rt- 

^ra^me not broutrht until last day of limitation— 
Execution of innrt;;ajre admitted—Cotisidi-ralion 
denied—Presumjition —Ouits on phiintitf t<» prove 

conpiilcration 927 

Conspiracy, mianin^r of 582 

———to wair<' war. Csre I’knai. Codf. 

s. 121A. 

Construction of contract. 6'«c Contract—Con- 

STKfCTlON. 

--of decree*. Sre DkcRkk —Cox- 

STRfCTlON. 

* ' I — of (hjcnment — Use of technical 

terms of Hindu Law 967 


AND TkNANT. 


OP Statutks. 


TIOX. 


of jfjlb See WiLf,. 

of lease. See LfasK; LAXtiLcmn 


of jiartitiomdeed 
of Statutes. Sec Ixterphktation 

of Wajib-xil-arz. Sre VKE-KMr- 

of Will. See Wii.L. 


Contract—Construction—Lender and borrowir 
—Conduct of partic.s 250 


—— by manager—Authority of rnunngcr 

Power of re-sale—Measure tif damages fc&5 

■ - Intered, high role of—lnconttfionablc 

bargain — Mortgag—Fcurchaser oj' cfiuily ol redenif.. 
lion—]Yhether entitled to plead uncunifcionablc bar. 
gain in a suit by mortgagee — Pleadings. 

The mere fact tliat the rate of interest stipulated 
for ill a mortgage-deed is higli is not sufficient 
to justify the conclusion that the bargain was 
unconscionable. 

Dhanipal Dae v. Moneshar £u\hsh Singh, 28 A. 670- 
4C. L. J.l; 1 M L. T. 205; 3 A. L. J. 495. 9 () ( ' 
188;8 Bern. L. R.49i;10 C W. N. 849. 0 M. L. J. 

292; Jfej/iroj v. i/arfoyon, 7 A. I/. J. 655; 7 Ind. Las. 
261, referred to. 

A purchaser at an auction sale of the equity of 
redemption is entitled to plead that tho stipulation 
as to interest is hard and uncon.scionable. fehi CiiA.sn 
V. Niadar Singh, 8 A. L J. 407 I 4 


Contract Act (IXof 1872), s. I 

by father in favour nf hi.^ minor son, validityof— 
Transfer of Properh, Art (IV oJ 1882;, s. 53—Sale 
bg f.xther to his mmoi son—Ko consideration — 
Prandi/Jcni trtinsfer. 

The sale of pinpi-rty l»y a father to his own 
minor son i.s invalid if no one but the father 
himself acted for tho minor or settled tho terms of 
the contj-act on liis behalf, 

}^avnkotti Karngana Chetty v. Logalingn Chefty, 33 

M. 312;4 Ind. Cas. 38?; 19M.L. J. 752; 7 M. L. T. 
233, followed. 

Mf'hori Bihcr v. Dhannodas Ghose, 30 C. 539, refer¬ 
red to. 

Hut if the father he })rcsnmcd to have represented 
his minor .^on as his natural guardian and the sale is 
without consideration, tho transaction is voidable 
under .section 53 tlio Transfer of Prtiperty Act. 
Momammao Obaid Ui.i.Aii Khan i*. MonA.M.MAnlBRAni.M 

Ali Khan 906 

- - SS. 16j \Q/K—lC.iorhitnnf in~ 

terrst—Pou er of Ctiurt to reduce—Undue injiuencc — 
Prooj ~ Urgrnt need of money. 

In tirder to obtain )t reduction of tlio rate of in¬ 
terest agreed upon in a jiromissoiy-note, the defend¬ 
ant must plead and jirove that the contract was 
induceil by undue influence. 

Mere urgent need of money by itself is no proof, 
that the obligee was in a position to dominate tho 
will of tho obligor, 

5nnrf<7r Koer v. liai Sham Krishen. 34 I. A. P; 34 C. 
l.-O, 4 A. L. J. 109; 11 C. W. 249: .> C. L .T 196;. 
17 M. L. J. 43; 9 Horn. L. U. Top 2 M. L T. 75, 
followed. Xab.m.M'AS r. H. W, Hr.ciiArs, 4 S. b U. 

276 984 

“■ -S« 16 — ei'ii'liiicii f’l the 

horr“i''cr — / iiti rc.sl—}l i.jh rtilr — jion ml interest — 

rneonsrionobb- bargain— l.\idue inllucnrr. 

A inortgag-or was in a condition of liclples-'iioss and 
was compelled liy circumstances to borrow money 
from the mor(gag4*e at. the rate of lU. 18-12 per 
cent, per annum jiayahli* yearly, it lu'lng stipulated 
in the mortgagr-deed that if the interest was not jiaid 
as agreeil upon componud interest at tho same rate 
would he ehargoil- 

ll' ld, that rho imrtgtigeo was at the time of the 
contract of mortgage in a position to dominate the 
will of the* m(utgag<ir within the meaning' of section 
16 of the Contnict Act, and as the charging of com¬ 
pound interest at the rate of Rs. 1-9 per cent, per 
mensem was unconscionable, tlie mortgagee used that 
position to obtain no undue advantage over the 
mortgagor, ojid henee the contract of mortgage was 
induced by undue intluence. 

Mamshnr Pukhsh i^ir.gh v. Shadi Lai, 31 A. 3f6; 
10 C. L J 76. 6 A. L. J. 707; 13 V W. N. lOf 9; 6 M. 
L. T. 71; 11 Bern, L. H. t-04; 12 0. C. 300; 3 Ind. Cos. 
ftS (P. C.), followed, H^BNA>t_u. Raja K.am 37 

' SSi 16f IQ~ I'neonscionabic bar. 

gain— Pmuwption—Undue injiuencc—Kxecssivc rale 
of interest, nhclhcr sn^ieient to rendiv a contract nn. 
rouseiohnble — Interest. 

1 he power of a Court to interfere with contracts 
alleged tribe mK-oneeionahleislimited by the provisions 
of ^sections 16 and 9 of the Indian Contract Act of 
'Hi 2, and the fact that an excessive rale of 
interest is ehnrgerl in a contract is not alone suflicient 
to cstabli.«h that tho making thereof Avns induced by 
undue influence. In order to justify a Court in 
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interfering with a contract of the kind, it must ho 
found that the lender was in a position to dominate 
the will of the borrower wlien' the contract was 
entered into, before any presumption can arise that 
the contract was induced by undue influence. Ganf.sii 

Lai. r. Makdk Lal 249 

S. 19 249 

S. I9A 984 

S* 22—Jfishifcc of facts—Voidable 
cofttroct—Kabuliat ratemi into under mistake of fact 
hut acted upon bj/ c.recufant—Ab/tence of fraud or 
misrprciientationy effect of. 

A contract entered into under a mistake of fact is 
only voidable and is binding until it is avoid(‘d. 

A kahuUat undertaking payment of rent at enhanced 
rate, was executed under a mistake of fact as to the 
title of the executant. The executant acted upon it 
put it forward in tlio Revenue Court and on tin? basis 
of it successfully resisted a claim for ejectment: 

Ueldy that if there was any mi.stake at all it was 
a case of innocent mistake and as tliere was no fraud 
or misrepresentation the knhuliat was bindinir upon 
the heir of the executant. 

Sahihan Bibi v. Modho Lit, 4 A. L. J. 47.5, referred 
to. Kiicua Bux y. Fatkii Chaxd 343 

S* 23 —Contract forbidden hv law 
—Public policy *126 

S, 23 — Comproiniite —irdbd/'air- 
ing complaint of a comiKnindalle offence — Considera‘ 
tion, legality of 

A. and B. entered into a compromise whereby A. 
agreed to permit B. to continua in possession of a 
certain house in consideration wlicreof B. withdrew a 
complaint which he had tiled in a Criminal Court 
against A. in ixjspcct of acompoundable oiTence: 

Held, that the compromise wus lawful and was 
binding upon the parties. 

Awiir Khan v, Amir Jan, 3 C. W N. 5, referred to. 
Badri Bhar v . Ram Saha.s P.vnde 189 

-^—- S. 23 Consideration— Com pro¬ 
mise of a componndahle offence in Criminal Court, 
xchether rail'd consideration. 

An agreement, the consideration fer wliich is a 
compromise of criminal proceedings in connection 
with compoundable offence, is valid and enforceable. 
Amir Khan v. zlmtr Jan, 3 C. W. N. .5, referred to. 
Sh'-iranga Chariar y. linmaami Ayyangar, 18 J|. 
389, not approved of. Chetas Das u. Uaiu Ram. 8 
A. L. J. 498 21 6 

" ; S. 23— Illegal purpose—Contract 

to accomplish illegal or immoral purpose’—Contract 
void on account of object being unlaivful—Recovery of 
money paid under illegal agreement. 

Where plaintiff paid a sum of money to defendant 
tor an illegal purpose, viz., that he should give 
talse evidence and so obtain the conviction of a 
person whom the plaintiff was prosecuting, ami 
some time sued to recover the money so 

^ Held, that the plaintiff was delTirred from recover- 
ing the money from the defendant. 

ihe law refuses to lend its aid in enforcing agree- 
ments m which immorality forms an ingredient. 

P 0^0 1 n i^*^9:Emperor, 2 1.. B R, .^10. 10 Bur. L. 

. 249; 1 Cr. L. J. 780, distinguised. 

Maung Tun Myat v. Maung On Oaling, L. ]i. P. J. 

R.,u LU Nyo, 

A>UR, b. 1 . QQ I 
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S. 39 520 

Si 39 —Default in jHrformance — 

Right of rcscissiov. 

Section 39 of the Indian Contract Act confers on 
a party to a contract the right to put an end 
to it where the other parly to the contract fails 
to perform his promise in its entirety; in such a 
case the person aggrieved may choose not to avail 
himself of the right and if lie does not do so, tlicro is 
no provision of law which requires the contract to 
bo treated as having been cancelled. 

Motichand v. Saynn, 29 B. 46 and Bajranyi Sahai y. 
edit Xaruin Singh, 10 C. W. N. 932, followed. 

Sulla Row V. Devnr Chetty, 18 M. 126, referred to. 
SuBBARAYA Heddi V . Manikka Kol'nda.v, 2 M. W. .V. 
265; 9 M. L. T.479 


-ss. 39, 49 and 93-Rrfu8ai 

to take delivery of all the goeds, effect of—Failure to 
perform one's oirn part of contract-Damages,liability 
to pay in case where one party docs not perform his 

part. 

In Sc]>U'mhor 1£07 the appellant agreed to purchase 
from the lo.'ipondonr certain flour, the terms of the 
contraci being -Ready delivery witliin one week”. 
No delivery was taken within one week nor did the api 
pellanlusk for the same. In October 1907 the respond- 
out telegraphed to the appellant asking where to 
desi.atch the goods to. The appellant in reply asked 
only for half the goods. The respondent refused to 
supply anil cancelled the contract. The appellant 
then insisted upon the delivery of the whole. On 
respondent’s refusing to comply, the aiipellant brought 
a suit for damages against liim: 

Held, that the appellant was not entitled to any 
damages inasmuch as by not asking delivery of all 
the goods witliin one week, lie liad not performed his 
liart of the jiromiso and could not, therefore, call 
upon the respondent to perform his. 

S'wltan Chund v. Schiller, 4 252; 3 C. L. R. 

287, Simson v. Virayya, 9 M. 359; Rash Dehary sliaha 
y. Anttya Oooal Xundy, 33 C. 477; 3C L J 249 
referred to. Tota Ram u. Joii.x’s Floor Mill, Delhi’ 

18 

S.49 18,320 

ss. 59, 60 —Appropriation of 
payment to specified debt—Amount credited to another 

debt by creditor ivithout consent of debtor, if valid _ 

R^venu^ sale—Payment of specified arrear—Appro- 
pnatwn to other arrear by Collector, if legal—Sale for 
specified arrears, if valid. ^ 

Where money is expressly jiaid by a debtor to 
satisfy a specilied debt, and it is received and 
acknowledged on that account, it is not in the power 

of one ot the parties to the transaction, without the 
assentoftheothers, tovary the effect of the traus- 

action by altering the appropriation in which both 
originHlIy concurred. 

A proprietor of a certain mehal paid into tlie 
treasury a sum of money appropriating tliat pa^anent 
to the revenue for the kkt of January, 1902, and tho 
payment was received and accepted on that account. 
Subaequontly, the oflicers of the treasury appropriated 
the sum paul, in the first place, to the satisfaction of 
tho kist of fcjeptembor 1901, and then, as far as tho 
money would g^towards the January 1902 kist, and 
aftenvaids the Collector put up tho property fur sale 
m respect of the balance of the January kisU 
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Hclil, that tho amount of tlio January was not 
really duo at tho tinio of tho sale, and the sale was 
illegal. 

Qanga Bishan Singh V. Mnhomed Jan, 33 0. 1193; 
10 C. W. N. 948, reveraod Mahomrd Janv. Gavga 
B isuus Singh, 15 C. W. N. 443; 9 M. L. T. 8 A. 
L. J. 480; 13 C, L. J. 625; 13 Bom. L. H. 413; 3S C. 

5” 272 P, C. 

-S. 60^ 272 

--S« G0 —One of the judgment. 

debtors depositing money to Bet aside sale—Kight 
of ro-imbursement 458 

S. 74 572 

S* 74 — Pcnnltg—Debt payable by 
instalments—Condition that nhole debt voiild be 
payable at once on default of certain instalments- 
Future interest payable in lump sum. 

When a debt is payable by instalments carrying 
no interest, n provision that on default in the pay¬ 
ment of one or more instalments tho whole debt 
■would bo payable at once is not one against which 
relief should be given under section 74 of the Conrtact 
Act. Such a provision, even if technically a penalty, 
should be enforced. 

A stipulation that future interest shall become 
payable in a lump sum on a default occurring in tho 
payment of nu instalment, can be relieved against 
under section 74 of tho Contract Act, but not wlioii the 
amount of interest payable in default does not give 
more than moderate interp.^st on tho principal from 
the date of tho bind. Sampat v. Chango 7 N b II 
40 - ■ ■ 

-s. 93 

S. 107 

s. 108 


18 

895 


SS. I8‘2y 239) '2,^0—Agency- — 
Partnership—Lender and bnnoner — Contract— Con¬ 
struction—Conduct of parties—Suit for rccoecnj of 
debt—Amendment of plaint info a suit for partnership 
accounts not permissible—Limitation Act (XV of 
IS’l'JJ, Sch, II, Art. ^t-S—Portner agent of firm and 
not of a partner — Court-fee—In a partnership case 
defendant entitled to get uhat is due to him uithout 
payment of any Court-fee. 

Under a contract between the plaintiff and defend- 
ant opium was to be procured from tho Jubal State 
near Simla, and was to bo exported for sale to the 
plains. The contract which was signed by the 
defendant alone was not very clearly worded but it in- 
dicated as follows: 

(») that profits and losses alike were to be shared 
equally; 

(n) that the expenses of tho venture were to be 
borno in equal shares; 

(lii) that the opium became the joint property 
of tho parties, though the responsibility for 
It should rest with plaintiff bo long as it was 
m his custody, and upon defendant, when it 
was entrusted to his care. 

The business determined in 1902 and after more 
than six years the plaintiff sued defendant for tho 
price of opium alleged to have been supplied to and 
sold by the defendant: 

Held, (1) that the Courts are not at liberty to adopt 
a view inconsistent with the terms of the written 


Contract Act —concld. 

contract, though they can refer to subsequent conduct 
of the partic.s for the purpose of making clear what 
tho document was intended to mean; 

(2) that tho contract indicated a partnership 
betiyeen the parties, and tho case fell under 

section 239 and not under section 1S2 or section 240 

of tlie Contract Act. 

Bhoggu IM v. DeQruytker, 4 A. 74, distinguished. 

(3) that supposing tlio suit was for accounts of a 
dissolved partnership it was not in proper form and 
should be dismissed on thatgi-ound; 

(4) that the suit cannot bo altered into a suit for 
accounts by amending the plaint, as such a suit 
IS one of a wliolly different character; 

(5) tliat if the suit were altered into one for 
accounts it would bo barred under Article 106 of the 
Limitation Act. 

A partner who does an act for tiio firm is an agent 

for tljo firm but he is not an agent for his partner, and 

the law applicable is the law of partnership and not 
that of agency. 

In a jiartnership case a defendant may get a decree 
for whatever is found due to him without being 
called upon to pay Court-foe on wliat he alleges 
himself entitled to. Bkraoi Ram r. Baja Ram, 163 
P. L. R. 1911 250 

-SS. 208, 209 888 

— - SS. 239,240 250 

Contribution— Orx' of the itulgnicnt-debtors 
depoM’fing monoy fo set aside >ulo—Right of re- 
iinl uiiemenr 458 

- --i'lilicuta —(Question left open 

by C“'irt— Limitation-Starting jmnt of limitation- 
inn,lot, on Act aT oj 1877), Sch. II, Art. 49. 

In a .suit for contribution, tho plaintiffs alleged that 
in exocution of a decree they were made to pay to a 
creditor whom they and the defendants .)wcd monoy 
jointly not only what was due by them but also tho 
share which tho defendants were liable to contribute 
In the suit in wliicl. tho decree was obtained against 
all the parties to (l.e prosent suit, tho creditor had 
stated that the present defendants had made certain 
payments to him on their own account. But tho 
present plaintiffs dcnicil this and urged that the 
creditor was in collusion with the present defendants 
and the Court, without deciding tho point, pasBcd a 
decree for tho balance that was admitted to bo duo to 
him. The defendants pleaded in the present suit 
t hat the former judgment operated as res judicata, and 
tho present suit was barred bv limitation; 

Held, that the pleas had no force for — 

had loft tho qiies. 

tion of liability of tho parties sc open, and 

1 • began to run against tho present 

plaintiffs from the date on which, having paid off tho 
whole of thoir own shai-e, they began to pay tho share 
of the defendants. Taja Khan v. MniAMMAD Khan, 

71 1. L. R J911; 66 P. \y. R. 1911 ;839 

suit— Mortgage—Payment to 
rs mt)r gag^eo by second mortgagee for releasing 
property fn.m second mortgage—Sale of tho pro- 
perty Failure of eoiiBiderution for tho payment 

negrligrencc— PiowofwaT^ 

through natural channel obstructed—Obstruction 
caused by silling up of a river—Riparian owner, 
whether bound to clean the natural channel- 

Damages 564 
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Conversion of honso into Dharmnala subso- 

quont to date of sale—Character of property at 
date of sale—Punjab Pre-emption Act (II of 1905), 
section 13 (2) 848 

Conveyance— A^cmcnt to supply funds for 

litigation, in consideration of receiving share of 
property 179 

Conviction based on circumstantial evidence 

929 

Co-operative Credit Societies Act 

(X of I904)f Si 6 (2)— Suit by Society—In 

u'hose name suit to be brought. 

The Chairman of a Co-operative Credit Society has 
no right to institute a suit against a member of the 
Society under the Co-operative Credit Societies Act, in 
his own name. The suit should be one by the Society 
itself under section 0, clause (2), of the Act. 

A suit in the name of the Chairman must fail. 

Miranda v. Mohendra Kumar Uov 570 

Costs —All costs of process —Whether includes 
costs of oxocutioii 899 

" Conduct of parties—Matters leading up to 
litigation 90 

—Disallowance without reasonable grounds 

847 

- luconsistoncy in pleadings 285 

— in maintenance suits 1 10 


■■ Adjournment—Revision —Criminal Procedure 

Code {Act V of 1898), 344, 439, 526. 

The order of a Criminal Court directing an accused 
person to pay costsof aljournmeut under section 344 of 
the Criminal Pi*ocediire Code, 189S, on an application 
made by tlie former under section 526 of the said 
Code, is obviously improper and nnjustiliable and, 
though not appealable, is liable to be set aside cn 
revision by the High Court. 

Browne v. Chandu Singh, 6 P. H. 1906 Cr: 4 Cr. h. 
J. 78, followed Fatta v. Emperor, 8 P. W. R, 

1911 Cr. 851 

Court-fee. See Court Fees Acn Suits Valuv- 
TioN Act. 

—--Appellant not able to pay Court-fee 

on the whole amount claimed—Abandonment of 
part of claim, whether pormi.ssible 207 

— -In a partnership case defendant en¬ 

titled to got what is due to him without piy;n?ut of 
nnv Court-fee 230 


— — Return of plaint for p.-eseii':a':i ni t) 
pi'opor Court—Right of plaintiff t) credit of th3 
Court-fee levied in the wrong C)ur: —Caueellitiou 
of stamp, effect of 20 1 


' ' -- Decree absolute for reiem^otion -ApoJil 

on the ground that money dipositei t—0)irt 
Fees Act (I7fo/I870), Sch. II, art. 17 {vii^Givit 
Procedure Code {Act V of 19.)8 , s. 2 (2) — 
meaning of. 

An absolute decree for redemption, foreclo uro or 
sale is a final decree within the terms of section 2 (2), 
Civil Procedure Code, 1908. A m^rnoiMndum of 
appeal against a decree absolute for redemption 
on tho gvouui that the mortgage-money Ins been 
desposite.i by tho mortgagor after the period fixed 
for its payment and should not have been received, 
requires a stamp of Rs. 10, under Article 17 (vi), 
Soliedule II, of the Court Pees Act, as tho relief 
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sought in appeal cannot bo exactly valued. Such an 
appeal does not require a stamp on the amount of the 
principal mortgage-money. 

Onkar v. Lakmichand, 5 N. L. R. 130; 3 Ind. 
fas. 920; Dhirajsingh v. Rajaram,6il, I,. R, 

8 Ind. Cas. 1125, referred to. Dadsoo v. Somnath, 7 
N. L. H. 41 73g 

' - Extension of time originally fixed for 

payment of Court fees^Power of Court--iIefme pro. 
fits, assessment of-Court Fees Act (VII of ]870J, s. 
ll—Civil Procedure Code (ActVoJ 1908^, ss. J48,’ 

A Court has power under section 11 of the 
Court Foes Act to enlarge tho time originally fixed 
for the payment of Court-fees, even wlion ap¬ 
plication to enlarge tho time is made after tho ex- 
piry of tho time within which the Court-feea were 
ordered to be paid. Golar Chand r. Baudbia Ram 
Mcrat Kokr. 13 C L. J. 432 268 

Court Fees Act (VII of 1870), s. 7(4), 
CIS. (a) and (b) 865 

-- 28, 30 20J 

--Sch. II, art. 17 463 

-art. I7ivl) 

736 

Covenant to rc.pnrchase-^Mortgage or sale~Thne 
not limited—The covenant purely personal. 

The material portion of a document ran as follows: 

I have given tlio laud into your possession; if per. 
hnp3 at any time I require back tho land, 1 will pay 
to you tho aforesaid Hs. 600, and any money vou may 
have spent on bringing the land into good condition 
and purcliase back tho land”: 

Held, that tliis was not a mortgjige, for no debt 
existed between tho parties to it, but timt tho trans- 
action was a sale with the option of rc-purchase: 

Ueld, also, that the covenant to re-purclmse was 
purely personal. Gurcnath Balaji v. Vamanava 
^ALARA0, 13 Bom. L. K. 240 814 

Criminal Law Amendment Act (XIV 

of 1908), object of 582 

Procedure Code (Act V of 

1893), S. 4 (p)- Officer in charge of Police Sta. 
tion --Constable. 

Suction4(p)of tho Criminal Procedure Code enacts 
that “Omcer in charge of a police station” includes 
when tho otfieor in such charge is absent at the 
station-house, the police Ofticer present at the station 
who IS next in rank to such officer and is above the 
rank of a constable, or, when tho Local Government so 
directs, any other police Ofticer so present. Under 
the powers conferred by section 6, the Local Govern 
ment has directed that the senior constable present 
at any such station shall be deemed to be the Officer 
m charge of the police station for tho time being 
during the absence of tho Officer in charge. Public 
Prosecutor v. Kupi»a Kavuxdax, 2 M. W. N. 23>- 9 

m. l. t. 4iA 667 

200, 233, all; Ih 

offence.i-Concurrent sentences-Separate trial-Com. 

plaint ajainH public official duly signed by Public 
Prosecutor—Erroneous impression of Magistrate, effect 
ot-Oogn.z^ -Failure to examine complainant, 

effect of—Iireguhnty^ Sanction under section 197 — 
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Sanction to pyoacciitc under section ICI, or nn>j other 
section 0 / Penal Code — Valid—Charge framed tinder 
g. 165, Indian Penal Code — i^'iibsetjiient addition of 
charge under s. '61 — Prejudice—Migjoinder ttf charges 
or ojfe’:ces—Illegal gratification — H^celpt ttf liimi>siim 
collected from different perrons—Penal Code ’/Icf 
XLV of 1860), .'?s. l61, '(. 0 — Punishment — llerision — 
Finding of fact. 

A direction that jninislnnpnts inHicted iti ifspoct 
of distinct offences slinll run c<mcurr('iitly can ho 
made only when the accusccl is convicfi‘il nf one trial 
of two or more distinct ftfi'onces. 

Where a coinj)laint und n- S'ctiDu 161, ln<linn r«*jtal 
Code, ajfainst a (Tovormnont oflirial is iliilv siijnofl 
by the I’uhlic Prosecutor and procoodin^rs ilicroojj arc 
taken, the mere fact that the Mairislruto siihso<(iicnth-, 
by oversight, thouj<bt that lie ^^as takiio^^ coj^rii- 
zanco of tlie ofTonco on a police rep(»rt would not 
render him incompetcjit to take coirni/anca? of tin* 
offence. 

A failure to comjdy with the jirovisions of section 
200, Criminal Procedure Co<le, <loes Jiot nocossarilv 
and in every case invalulnto ail sul»soipient pro¬ 
ceedings. 

Where a comj)laint, ])referre<l atfainst a (lovernmeiit 
servant by a responsible public orticial, was reduced to 
writing and signed by liim and was aecoi.panied 
with the formal sanction bv the Lncnl Government 
authorising the prosecution, and the accused was 
actually convicted of the offence charged: 

Held, that the Magistrate’s failure to (d)servo the 
strict reejuirements of section 200,Criminal Procedure 
Code, had in no way prejudiced the accused or caused 
a failure or miscarriage of justice, and ^hat the 
irregularity was sufficiently covered by the provision 
of section 627 ( 0 ) of the Code. 

Empresi^. Murph]i,9 A. C>8; Empress v ilonu, II 
M. 443; Giinnukh Siugh v. ilufommat Miiza Nur, 63 
P. 11. ISO'; followed. 

The Local Government granted sanction for the 
prosecution of one of its servants of au ••/Teuco under 
section 161, Indian Penal Code, “or atiy other .section 
of the Code that may be found to bo applicable to the 
offence in respect of the offence brii'fly described in 
the schedule annexed.’’ In the schedule the nlh'ged 
facts of the offence were brieHy set forth: 

Held, that the sanction was not vague or indefinit-'. 
The Local Government had nf>t <leleg,xted its futiction 
under section 197, Criminal Procedure Code, to anv 
other person or body. It sanctioned the prosecution 
of one of its servants upon a given set of facts; and 
while the Government was itself of <»pinion that the 
said facts constituted an offence uiifler sectimi Ifil, 
Indian Penal Code, it left it t«) the Court (which alone 
could decide the matter) to determine whether upon 
these facts the offence fell nmler section I6l or 
any other section of the Penal Code. 

Empress Y. Samaviar, IQ hi, 40?: Baiindra Kumar 
Ohosev. Emperor, 37 C. 467- U C. W. N. 1114; 7 Ind. 
Cas. 369; 11 Cr. L. J. 453; Empress v. Bnl Ganyndhar 
22 >1 112, distinguished 

The considerations which arise in a case to xvhich 
section 197 is applicable are essentially different from 
those considerations of policy wliicli underlie the 
grant of sanction under section 190, Criminal Pro¬ 
cedure Code; 

In the trial of a charge of bribery, the Magistrate 
%t first framed 9i charge under section 165, Indian 
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Penal Code, but at a subseriuent. and mnch later stage 
added a charge under section 161. On the addition 
of the charge, the accused was given au opportunity 
of re-calling the witnesses and he actually did re-call 
some of them: 

that the accused was in no w’ay prejudiced 
by tbo addition of the charge and that the pro- 
cocding.s of the Magistrate w’ore in no sense void or 
without jurisdiction. 

Certain sums of money w'ere collected from land¬ 
holders of various villages and wore paid in a lump 
sum Ixy the persons who had collected them to 
the aoetjsed. a. zHladnr in the Irrigation Department, 
with tlm object of indneing liim to show favour 
in liis orticial capacity to their village as a whole. 
Tie* aeeiised was charged at the trial with having 
iveeivod a lump sum: 

Held, tliat the charge ns framed was legal and 
cuTcct. It was not, necessary to charge the accused 
with an offence under section 161, Indian Penal Code, 
in respect of every item contributed by the variona 
landholders, and consequently there was no mia- 
joindor of offences or charges. 

Gincardhari JM v. King-Emperor, 13 C. W. X, 1062; 

4 Ind. Cns 13; 10 Cr, L .1. 483, followed. 

Emperor v. Kand Lai, A. W. X. 1 1904) 223; dis¬ 
tinguished. 

The orders of Criminal Courts should not be iu. 
terferod with in revision upon facts save in rare eases 
and for verv exceptional reasojix (Jiuiuivai Lu. v. 
Kmi’KUoh. 11 P. W. U. 1011 Ca. I 55 

- SS. 35, 3^7 — Separate 

trials on our and Ho’ •same dag—Concurrent senten^ 

crs. 

Tlie aeeused was tried aiul ctuivieted sr'paratelv 
for two offiMices of cheating. The trials took 
place on om* nrid the same day aiul one after the 
other: 

Held, that for all practical imrposes tlie trial was 
one ami nmler .section 3", Criiniiuil Pn^ccdure Code, 
tlio .sentences could liavo be'ii legally ordered 
to run eom uiTently. Ivmi'KUou v. Maiiomko Isak 
IIaiiih. 13 Bom. b. H. LOO 769 


- S. 103 —^Va^d headman 

an 1 bl i.'k ehler.s n it qualilieil to b' witnc.saes 793 

—-- SS. 107, I 19,437 - 

’■.•/'•(.••Ml* i p^isui' — Wh'fher n fierson from idiom 
s'cnritg his h'cn demandrd under s. 107 M (in 
arciiAed person ■Furthir tn-piinj, lehether can be 
nnlercd ttf a person released under s. 119. 

A person from whom security has been demanded 
under section 107, Criminal Piajceduro Code, is not 
an accused person so ns to jierniit a District Magis¬ 
trate or Sessions Judge, as the case may bo, to take 
action under section 437 of the Coclo and order 


further impiiry, should that per.son have been released 
or discharged under section 119. 

Mohammad Khan v. Emjetor, 42 P. R. ISOSCr; 
131 P. L. 11. 1905; 2 Cr. L. J. 837, approved. 

Manna v. Emperor, 24 P. R 1903 Cr.; 20 P. L R. 
1904; 1 Cr. L. J 90; Chefu v. Qokha Singh, 33 P. R. 
1905 /:»• M 9 p. L. It. 19('5; 2 Cr. I. .1. 716, overruled. 

lelu Taji Animal v. Chidambnrarela Pillai, 33 M. 
80 . 4 Ind. Cns 10;7; LC .M. L. J. 137; 6 M. L. T. 13'; 
llCr. L J. 162, rcfeiiedto. Narain Das t’. Durca 
Devi, 0 P. U. lOli Cr; 30 P. W. R. 1911 Cr. 

178 F, B, 
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e..m '» J-'-o'-i" Min,, „,■ 

co.. 

ootatrial. A MazistaJ ,T • 'O'* >s 

subject and a JustiLo™!,o’ l>oace'’'is“cf “‘'‘’'’™" 

of ‘l>o"criminnTpr"«oSare W 

prove that the langaage used was I ®""'‘='''’'‘f *" 
a community but it mLt lie si "‘‘V otfeiisive to 

intend to provokereii.Xtr" “'’•’'‘‘•'“'■f 

tween two communities It'is not '"■■ 

>'u>t he ehoidil ha™ succeH 

feelings if deliberate intention to"7“'‘"'*’' 
iiiforrod. so cun bo 

Preachers Qi-e at libei-fv to descan^ nn h 

other rclif^ions and tooTtnl tlie orror.s of 

skies. Butthorl^ not ' tI*o 

minds of thoirlfoarera by hoIdint^‘''‘‘® ^’i 

and followers of other reiiiioas to Z 1 -“' 

What may bo harmless whon , * ‘^***‘^ execration. 

English Imok may bo highly inll-ir ^ printed in an 
■atod into an OriLtal 
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Criimna^roceaure Cocle-co„t,i. 

~ t;;S;,. 'w :!:;"i,;f 

Cr?inrnai'prw''odur‘’'''codo^ ‘l"> 

Jiseretionarv power to a kTs"" " '’"""K'' f" (five 
Court, as the emSe n.av^,“ t?T"f 

tho merits, and, after giving an ac'^" i' '^'‘"o 

of being heard, to piss fuero. "'''’"''‘'"’'fy 

stances of the ease re “dre ’*“" ” C>" rireum- 
An onlor passed bv a ftL • 

floction I2d of the Criminal under 

bptho fliibject ofan appeal to n rvZ 

under section .(0(i of tho Coilo ^ ‘’'fagistrato 

BAr,A, j:j Bom, h B ‘ Emckrou c. AMru 

-J_ 802 

}iient (if profirrtt/ h - ss, J45, l46-A/b;c/t. 

Coas.i,(.aUai .rHrL^;tj, 

42. • ii-'hc) Art (/ oj 

A Deputy Magistrate attacbp.l 

u . under section 146 of tho p ■ 

^J^ina proceedinfr n.^L..^Z Proced 


lat^ into tn.^; 

:sss“ ‘" ■■ S'; 

—... 

only the personality of the snenl^'*^ i° ‘■''’"^'i'lur not 

spirit of the speeches and L S thr “u.l 

which he spoke. U,um«a,ok /. ■'» 

T. 84 r^uAMMAuoKA r. Eupkror, 4 Bur. l. 

- -- I 789 

er-No conviction for an offend. 

Iio was fonn^hidiny hTmselfln'a T''"”,' ‘'“‘f 

to bohisown,Ve^.r;;"Z 
presumption that he was there wir^r’’ 
mit nn offence, so that ho nSl » ^ com. 

habitual offender" within the ^'*.®^aed to be a 
no of tbo Code of CrZnll «^otion 

IVAGAint V. Emperor, 2 M \y v Madira 

ifH/s-Demaading s^cunt^'f!J 

r^/orm himself, ^ ^ frying to 

WJiero it is found that n,. 
trying to reform himself and ha Person is 

an honest life security shouhl uot^ho '"i >L‘ad 

bim under section Uo, Criminal 

>8 preventive! aid’nof p\Z"?ve 
*arp unchecked It is verv un?M ^ 

andor that section against a nprf u® Proceed 

^forni himself and ^to IivoZi 'i” m trying to 
BittAApPAYVA an honest life. yg 

s I IQ 624 

9. 119 I7Q 


suit, l^g p I'^^IH-rty m 

Code, in a proceeding nud-r ,9'‘'”*aal Procedure 

as. r 

tbe possession of the property “Cuot 

aut, tho plaintiff could not I,o n f''« defend. 

possession from tlie dofemlm'"'’ a" ‘“demand 

C. 1V,N.758 • Ci'anura Rev, is 

531 


®- I'lS 531 

‘•";Monlin», how ,o ielf.j'fJ’ '48 — Local 
s. confined to—Qrder for n>hetltcr 

-Direction to PolicTfo L'T' ^nade 

obstruction, whether illegal. rcinove 

justified b! hZjinl rS Courts are only 

■daiu ‘'.0 facts a;;pemrz ::';.1d““'* ■" -dor to ot 

to ca.ses under .section 147 of ?l 1 r v‘•’’■''T “I’P'r 
Code.- nor is there a.ivthing . L^ •“‘■oeednre 

pros,, ,„g I'fugisi.nto-from m,.k t ri' ‘be 

Don liimself, provided ho rornr f’ ^ 'uvestiga- 

The right whit Urn fiX’artv"T- 
the natural right of cverl ilj '*'.',;'''''“ds ca.se 
uud enjoyment of his own hue " “‘o use 

sary incidents to such an o,.Z !’ ^ among the iieccs- 

off water by the natural course "Zu ^ 

lowed and would always (iZ *al'''av.s 
■unadation of own prevel 

vilgm “ '■'* '“-‘dory of TheS'' p^t^C 

friugeme!.Tlfij;atll,‘/™,.j“ 4 ‘d«^ was a,. i„. 
a fit one for the e.vereisi’of • 0 “'"* "u-s 
section 147. ' Jarisdiction under 

An order for costn in « 

not be made at ^he 'portion 147 need 

. The ordertothe 

in removing the obstrnction wa^T 

withm jmrsdictioii, and was niado 
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Pasupfitinath Bose v. Xnndo Lil Dose, 5 C W. V 67 
anil JnlU Chnmira Neogi v. 'larini Prasad (Uipta, 5 0. 
W, N. 335, followed. 

Balmir Puri v. Khodadad Khau, 30 C. 92-^: 4 Ind. 
Cis, 415;UC. W. N. 179; 10 Cr. L.-f. 070, diatin- 
truished. Do\\'i..m Kokh i». Siva l‘KasiiA») BIS 

_S. 148 615 

__s. 188 959 

-- S. I 88— Moaninji: of the 

word ‘Territory’ in tho first proviso to section — 
Whetlior Indian or Knj|:Hsh law appHcnblo lor the 

trial and punishment of sucli offences 205 

- S. I 88 - Hleanl anesl, 


effect of. 

Where a man is chargrod in India with an offonco 
under tho Indian I’cmd Code, it will not avail him to 
say that lio was brought there illegally from a foreign 


country. 

3fuhammad Yusufuddin v. Qacen Empress, 21 I. A. 
137. distinguished. Emprror i*. Vinavak Damodar, 

13 Bom. L. R. 206 956 


- --S* I 90-C()mplaint 

against public otlicial duly signed by public prose- 
ciitor—Erx*onenus impression of Magistrate I 56 

__ S. 195 840 

_S. 195 - S'tnction to 

prosecute for fraudulent execution of decree 646 


Criminal orocedur? Cnd^— eontd. 

c'dure enjoined by 83ction 476, Criminal Pi'oceduro 
Code, should be followed. 

Wiiere sanction to prosecute was granted to a 
serishtedar without any application and tho procedure 
laid down in section 470, Criminal Procedure Code, 
was not followed hut the comidaint against the 
p.'titioner was heard and a ])reliminary inquiry 
held wliich 8h.)wed tliat there was a prinui facie case 
against the petitioners: 

l[>dd, that tho defect in the procedure in granting 
sanction was cured bv section .>37. 

Tliough section VtV appHe.s in terms to orders made 
in appeal or r**vision, tho principles contained therein 
should guide Courts in dealing with applications 
under section 215 

Where theinquiry in a case lias proceeded farenough 
to enable tho test rotiuired by section 476 to bo 
applied, section 537 will cure any defect not jirc- 
judicing tlio accused. 

Where sanction to prosecute lias been granted in 
respect of an offence ami thus tho bar to the Magis¬ 
trate taking cognizance of tlie case has been removed 
bv the .sanction, the Magistrate may frame a charge 
in respect of nnv other offence referred to in section 
105 and which is disclosed by the facts. E.mfkiiou r. 

JlIAMANOAS 6 I 6 

-----— ss. 196, 197 -fiin- 

siderations for granting sanctifui I 56 


-- SS. 195, 476 yfagls- 

trafe dircctimj ]>iosecufion of I' itm oj his oivn 
motiou— Effect of order — lionsion — Pi-riurij—Conlra- 
dictorij rlnternents e.i plaiiiohlf — lVnnl (.let 

XhVoflHm), s. 193. 

The Ciiief Court has power to revise orders passed 
under section 476, Criminal Procedure Code. 

BtsHen Singh v. Amritsaria, 5 P. K. 190.''. Cr.; 7 P. 
W. R. 1903 Cr.; 103 P. L- R. 190^ 7 Cr. U-I. 281, 

followed. 

Where a Magistmte of his own motitm directs tlie 
prosecution of a witness for perjury, ho acts under 
section 476, Criminal Procedure Code. 

B. purchased certain property from .1. who 
subsequently sold it to C. C. brought a complaint of 
cheating against-4. In the course of proceedings in 
the case, B. appeared as a witness. In his examina- 
ton-in-chief he stated that no other harg.ain to«»k 
place in his presence. In cross-examination he 
stated that .4. and C. wore bargaining in bis 
presence: 

Ueid, that tlie statement in cross-examination did 
not necessarily imply that B. know tliut another 
bargain had been duly made, and tiuit his explanation, 
that no bargain was actually effected, though 
negotiations were going on, was jwr se plausible; 
bis proscention, tlierofore, for perjury was not 
admissible. Emperor r. Barkat Ham, 158 P. h. U. 
1911 121 


---SS. 195,215, 476, 

S37— Penal Code {Act XfA'of 1860), 106,471 

_ Sanction to prosecute gii'en to the serisbtadar—A'o 

application for sanction—Effect of sanclion Af plica 
iion of s. .537— Defect in procedure—Sanction granted 
in respect of one offence —Frnmi/ij/ charge in respect 
of another offence disclosed by facts. 

Whore there is no application for sanction the 
proceeding is rirtnully a complaint and the pro- 


I — _ S. 200 EfToct of failure 

lo e.xamino crmiplaiimiit I 56 

-S. 202 -Prcliuiinari/ la- 

'inirij '‘]\'<tfrhiiiii proeecdiniis," miuinimj of. 

If any persnn interested in any legal i>rocccding is 
admitted to watch orappliesto watcli such a proceed¬ 
ing, the term “watch " does not mean that of a mere 
on-lot)ker for idle curiosity, but it means instructing 
of legal practitifJiiers to watch (lie ca.so on behalf of 
the ullegetl olTen<ier and uith the leave of the Court 
to assist the Court in making its preliminary in- 
vesf igutifui. 

Tlieref<ire, a ]>.>r.son with regard to wliom a pre¬ 
liminary inquiry is being held under section 20i of 
the Criminal Procedure Code should be a<lmittod to 
watcb the proceedings, ami his reprosrmtative, if an 
Advocate or Pleader, slu>uld bj allowed to act as 
amicus carin'. 

Shetkh Chand v. Mahomed Ilnriif, 8 Cr. L. .1. 20; 4 
N. L. U. 81. referred to. Shkikii Akhar i'. Puancb 

33 

-- ss. 202, 476 — Prose¬ 
cution orilered under s. 476 on evidence taken under 
X. kOi - U’/i«>fhcr vatid—Disinissal oJ complaint under 
y. 202 — Further in<piiry ordered by Sessions Judge- 
Sessions Judge's order silent us to order for prosecu¬ 
tion by lower Court under s. 476— Whether amounts 
to a quashing of the order. 

Per Sundara Aiyar,J. — Whore a Magistrate dismisses 
a complaint as tho result of an impiiry under section 
20 , Criminal Procedure Code, and at tho same time 
orders tho ptosoeution of the complainant under 
section 47’*, and tho Sessions .liidgo in revision directs 
further inquiry without saying anytliing as to the 
order under section 1-70, the latter order does not 
cease to be operative w'lthout being quashed. 

Kannullah v. Emperor, 12 C. W. N I; 6 C. L. J- 
603; 6 Cr. L, J. 354; explained and distingnisbed. 
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] or Suniiam Atijar, J. (Ayliiij/, J., ilusciilin<jl.—An 

order passed under section 4TH, Criniinul Procedure 

Lode, bised on cvulonco tukon inulcT section 2t ‘> 

winch IS not legal evidence, is illegal. Contra, if the 

order was passed on the sworn stat<Muenl’of the 
coinjdainant alone. 

Queen.IJirperitHy, Venca(vamnnna^2A, M. 22 ?* IsjiioA 

I'i'"?■ "'■'''■• Jdn- 

thuradaSy ZZ It. rt*ferr 0 il to. 

06iter.-lf the order were passed on the .sworn 
statement of the compluinant alone it uonhl be open 
o the objec ion that the complainant was not allowed 
to adduce all Ins evidence in support of li.e eomplaint. 

Luljee Ooi.e(.rniahart Chauithn, C W S 10 . 
Queen, h mpres, V 14 r. 07. referred to ’ 

tton 4,b of the Crmnm.l IVocedure Co.le as the r.-Mdt 
ot an impnry under section lO'j. 'I he wonlln.r ,.f 
section .I7(i is ivido nno.iKh to cover tl„. considcraUon 
of other tiinn strictly IcKi,I evidence, l„ rc Kaciii 
Maiuu liAHJMi, 10 iW, ),. T. 47; (JiMli 2 M. \V. \ U 

R 1 Q 

- :i-_ 616 

SS« 2l5j c47— thili‘ri>l 
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conreiionit ,„d,sc,crtrn,::;i:::;;::i;;! 

— hdceiit on iioint of 1,11V 

be indiseweet bul theVlig^^^^^^^ 

-S. 227 95I 

-Z_!v233 ill 

om/sed tn,;l jointly J'^r ojfencil- UU,\,I ^ 

Section 231, Criminal I'rocefhnv Code refers oidv 

L. It. l‘> I •'lAHutn Am r. hMi'Kaoii, IG-J 

SS:;r;iEi;-= 

eornplcted act in it.scdf -ind * ‘■'"’.‘‘‘“j'** bi-my a 

ncconi|ilislied, so fnrus’tic.f ■, I 

the ne.xt sneceedin,. net iv^s^nnCke;;";,;;';;;'''’ 

1 y;,.„ps,»r,'3;; M. .-,02. 

■nd’cIs.M'/iop , ' J^ 
r. k»„.kko„, 1.2 p. 

63 


Criminal Procedure Code-contd. 

—,-- - S. 236- 

iharyn-t.haryvHin the all,u-naiivc, difference hrlvren 

.-mcrtm/ire charyc.s fo, ojjvncvfi under the Penal 

ivdr and Special Lnie, not pennh.ible-Xnture of 

qTences jor tvhicl, altcinaiive charr.a^ are permimhle 

- Apidieatwu oj s. kiU, C.iminal Procedure Cod,-. 

Ihe accused, a postal peon, was entrusted with 

‘orta.n U-anng lotter.v wbicb it was his d.itv to 

Hivor am reeover the amount of the postage due. 

Ik letiinied bringing neither letters nor monev and 

gave no explanation. At hi.s trial he was eharie.l in 

the alternative under .section 4011, Indian 1‘eiml Code 

or seet.on .=>2 of the Tost (Itliee Aet, in that heeithe; 

dislM.ne.Mly converted to his own use .he amount re- 

cuvere.l on aeeount of the hearing lettens entru.ste.l 

to mu or thii. he threw the letters iiwav • 

»-«, Hint thccliiircc intho altcrnntivc ivi.s hnd in 

111". .Section Hli, (3J of ll.c CriiMiiiiil IVoccd.irc Code 

■iiid i,cctioii.s 411 ni„| 72 of ihc p,.„„| Code refer only 

1 onciicc., iii,d,.rtlK.|>,.„a| Code, C«,i..c,|iiciillv, iiii 
iillorniilivc Carp,. |„. 

■Ill olfc.cc i.iidcr llic Pciiiil Code and an oircnco under 
a .Speeial Piiiv nor cm, a Cuiirf iiillict a„v se.Koi.cc on 
a |ie|...o„ l„ii,„i eailly tlic altcrnativo of an olfciicc 
Iiiidcr the Iciial Code mid anothor under a .Special 

Per I’r.UI, I. f,'., fc, .4, J. C.. dis..ciiti,ie)- All 
.dlcinalivc charge under section 23li, Criiiiiiial I'ro- 
cinliirn Code, ,.a„„ot l,e framed in respect of di.sfi,„.f 
life , CCS, nor eve,,,,, respect of eoe„ato olVenee., when 
111 . d IIe,,.„e,.,a,„„.ol d,.e,.ee,a., to t lie intent ion 

aeCnlh:.:.dicmstane.. , f 

Heelion 2:)(1, Criminal Pioecim-e Cod,., applies ,n 

liese eases only,,, nhlel, the pro.seeution em.not ,.s. 

.,1,hsi, ,.xel„s,v..|y any one offence, lint is al,|e on the 
acts ivlnel, ,.m. be p,I, to e.veinde ti,e innocence of 
I, ■ aecnse.l ami to .show that he must have commit! 
t«d i»nc ot Jwo or more cilFenc(*.s. 

Offences charge.I in the alternativo arke outof tlio 

X:.;!;'" '.. necessarily’:!, 

M'kiOuk Cod.*, can only arise wlien the leir-il 
thaiacter ol ihi* acts of the accused inHit tx 
con..idercd amhiguou... ami the section amlim!n*sa 
thaigo m (he aitornalive when it isdouhtful which of 
seven.! offences the tacts which can he prov. d will 
‘•onsfifu e, and not in a ease where there niav he doubt 
as O t lm tacts wineh eoiiMitute oiio ef the element! 
offence, that is, the coipns delicti. 

Jho enimnal iMteiition imjmte.l to the ■iceiisc.l 
n,„.st he sp,.eilieally ,lo,ermim,,| ami not alhiw,!,:V, 

SmTam - r"r mttn.native eha,.f-e. 

.Sct.oi, Criminal I>,.oeod„|.e Code, eoi,te„p,|„„. 

d,n:i;:;:,'':,:m,!:x “ - 

to .me ,,,. O,„f seve..,d eoonute clfe,,'™""’^' 

fl.A 7.n charges and (3) charges in 

•second . *’* or more offmiLvs, under the 

of i.iiv one specilifd offence, and under the 
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//lini (if one or otlier of two offoncos wi(li(mt sy.coify- 
injr Avliifli. 

The alternative offenoes nceil iint neeessnrily be 
ofTenees dealt with under tlie same Chapter of the 
I’enal Codi* or “cof^uiite” in any other teclinieal 
sense, hut tliey must, from tlio nature of tiu’ ease, he 
such that tlie eruumission of eaeh ejiu reasonably he 
inft'rreil from tlu' same facts. (lANKsn ^Kuishn.a v. 

EMruKoa. 5 S. L. U. Hi 168 

-—SS. 237, 238 372 

--S. 239 63, 156 

-S. 239 —Joint trial-- 

Same transaction 833 

— . . — - S* 239— 'I’uo accused 

tried jointly for three offcnci's 33 1 

-- S. 269~Pr„nl (V/e (Arf 

A’hr of l.SGp.), SS. 147, IlUo— Joint frinl of Jury innl 
nnu’junj srlcctril for th ' nnn jury 

ra>tc from nnt of tli'' Jury — Ulrynlity. 

Accused were charijcd umh'r sections 1+7 ujid 
iUo, Indian Ihuial Code. I'ivo pentlennMi were se. 
locted to form a Jury to trv the charjff under sec- 
tion 3it5. Two »»f these were chosen as assessors to 
help the Judj^e in the trial of the non-jury ease. 

The trial •»! the accused on the charges wa- 
joint. The Jury acMpiltted the ac’cuscd of the elnirjje 
under section liuliiin Pmuil Co<lc. Tin* Judi'e, 

ditTeriuj' from tlie Jury, convicted rhem of riotiuj;: 

Held, that the procedure adopti'd was illei'al 
and that the Jud;fe was hound to eonstituti* all the 
metnhi*rs of the Jury as asse?s<irs for irvinj; the non¬ 
jury offence. 

Poinnkrihhna fU'diii v. L’mperor, 10 M. 51)8; ap¬ 
plied. 1 ‘anmabi Fakkerappa V Kmperor, 21 M. I>. J. 
620; 10 M. L. T. 22 281 

- ■ Si 339— l‘orfloii, foi fri- 

turc oj—Coininilmi ni of npprorer for offru' r in -Ts- 
pect of 'o KicIt pardon- ti’mlrri’d—So ordri rerohinii 
pard'jn neces-^ary—Ifniy of Court tryimj npprorrr. 
Where it is intciuled to ]»rosccuto an approver f<ir 
the offence in respect of which a pardon was teud- 
eroil to, and aceejited by liim, an onler revoking; the 
pardon is not necessary. 

The question whether a jiardoii has in fa<d been 
forfeited by an approver havin':, by cither wilfully 
concealinj^ anything? essential or by «:ivin^ false evi¬ 
dence, failed to comply witli the condition on whiidi 
the tender of pardon was made, is to 1 h> decided by 
the Court that is asked to try him for the offence 
in respect of which the pnnlon was timderod. 

Emperor V. Kothia, J'OB.GlI; 8 Bom. L. U. 740; 
4Cr. L. J.3iC, followed. Emperor v. Kaciiri, 7 N. 
L. R. 65 622 

SS» 240, 47 G—lmpiirij 

—.licensed perMon—Pleader—Riijlit to he heard — 
Practice - Civil Procedure Code (Act V of 
0. IK, r. 1. 

A Civil Court niakinj?a preliminary inquiry under 
section 476 of the Code of Criminal Procedure is 
not a Criminal Court and the person njrainst whom the 
inquiry is made i.s not an accused person. 

Therefore, a Pleader bus no rij^ht under section 340, 
Criminal Procedure Code, to a))pear for such a jiersun. 
The general practice is to hear Pleaders on be¬ 
half of i>ersons in civil or criminal matters, and 
to secure their assistance ns u»i»c»s cnri.c oven 


nhcre parties liavc no right to be heard cither per¬ 
sonally or by Pleader. 

(fmere :— Whctlierin an inquiry under section 470, 
Criminal Procedure Coile, bj’a Civil Court, a Pleader 
has a right to appear on behalf of the person against 
whom the iiupiiry is being made ntider rule 1, Order 
111, Civil Procedure Code, 1908. Kam Nihohe Umau 


r. Emprrok, 8 A L. J. 237 


S. 344 
S- 347 
S. 397 

S. 406 
s. 408 
S. 423 (b) 


740 

851 

802 

769 

802 

278 


' ■ ' ■ - -- SS« 428,537 — Irregu¬ 

larity —*V" record of m/.vmis for remanding cane — 
Call for Jindiiiy>i iimteatf of for eviilence—Curat ire 
effect of «. —Practice 

An irregularity committed by a Magistrate in 
omitting to stat«' bis reasons for ordering fresh 
cvulencp nndcr si'ction 428, Criminal Procedure Code, 
is cured liy .«('ctioii 7)47. Section 428 cmjiowcrs a 
Miijristrate to only call for evidence and not for a 
(iiiUing. Where l.e calls for a fimliiig instead of 
ini'ndv calling for e\ idenc(‘, his order sliouhl he Pet 
aside and lieshouldb' directed to r<*store tin* ease 
to his lile and dispi»s<‘ t»f it aceordin;: to law. Kmi’KRor 
r. Karna.n Hk.si' !’at.n’AIK, 9 M. L. T. 4(lG 

290 

- ■ — S. 437—Wlietlier fur- 

th(*r iii'juiiy can be ordered tif a person reh'asod 
under sc'i'tioii 190 178 

— - S.439 851 

- --S 45 I iloe;^ not appiv to 

an im|nir\ under section I08B r89 

—- s. 476 121,616 

-- - s. 476- Prosecution or¬ 
dered on e\id(‘nr‘ takiui iiiuh-r section 202—Fnr- 
tln-r inqniy ordered by .Ses.''i')ns Judge - Wliotbnr 
order of jirnfseeutinn (plashed 6 I 9 

- S.476- Right of Pleader 

to appear 740 

S. ‘*76 — Judicial pro- 


ceeiliny — T>'annfcr application — E-raminntion of xvit 
acsscs otter tlirposal—Prosecution of xrilnesscs not 
legal. 

During the pendency of a case of riot before a 
Magistrate, some «>f the accused applied to the Snh- 
Divisional Magistrate for transfer of the case on the 
ground inter alia that tin* Magistrate had received h 
hrilK* ill the presence of .1. and U. 

The Suh-Divisiona! Magistrate made an order 
transferring the case and tlu'rcnftj'r recorded the 
statenioiits of .1. and If. on oath. Ho then made an 
order utuh'i* section 470, Criiiiinnl Proecduro Code, 
tlireeting their prfisceiitiou for an olTt'iico under 
section 103, Indian Penal Code: 

Jlclil, that the j>roeeeditig iK'fore tlie Sub-Divisioiinl 
Magistrate nas clearly not a judicial i»rocecdiiig^, as 
there was no case pending in his Court for lio hail 
already disposed of the application for transfer. 

Reg. V. Vcnkatachelam Pehary, 2 M. H. 0. R. 43, re¬ 
lied upon. 
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Criminal Procedure Code-contd. 

Held, further, that the statements of A. and B 

having been made coram non jadice were not evh 

dence. The act of the Magistrate was not a Magis. 

tenal act, consequently he had no jurisdiction to 
administer the oath. # 

Havi Charan v. Queen, 27 0. 455. relird upon. 

Inthe arcumstances the Magistrate’s orderun(h«r 

wasniadD 

without jurisdiction. Kmderor r. Bakbuo 622 

[T* S- 476—Ordtr/or prow*. 

c,d,un-!,urcessor oj JmUjc who had heard evidcuce- 
BreUmmary xncedhjation, whether ncccerar,j-Omm. 
Sion to hold mvesliyalion—Amtsed, whether orelu. 
'cZ‘rt°'^ "‘''“‘Question may he contidered hy High 

The phraseology of section 476 of the Criminal 
Procedure Code shows that a preliminary inquiry is 
not ohligmtory An order under that section tuav 
ho made by a Judge who had not heard the evidence 
at the original trial, and without an independent in. 
icsti^tion us the power to direct prosecution is con. 

who inr“r“’ S‘’“'^,'*"‘n "‘'li'idilal olliccr 

who Mis the judicial olhee at a particular time 

What has to ho homo in inind in eadi individual 
case IS whpthor in the interests of justice a lue- 
limmaiy investigation is nccossiiry ' 

Whether the person u-alnst whom an order under 
section 4(h has been made witliout a i>rdiinimirv 
investigation, has been prejudiced bv reason of the 
onusBion to make such investigation, is u matter 
yshicU may bo consiclercd l^v tlie Hil'Ii i 

-der is iatl'hite^tr " 

20 C IwTef oT ’f,^ Qoeen.Empresr, 

O «H9; referred to. Darpv N ih* viw ni,f>. ij 

BaitA ii iMiTa A , I5C . W N . r,;.|; ,4 C L .1 ^23 66 

proeeedimje „,ider this srctim7® t Omld^Xir of 
onyuial (rhether leynl. - 

Proceedings under section 470, Criminal Pn.cednre 

Co c, shnuld not bo postponed till after the disposal 
or the original case. ‘apns.ii 

Where, at the request of tlic potitimior, tlie Joint 
Magistrate transferred u crimimil ^ 

ngoinst him from the file of the Siiliir to' that 'm "he 

tbn 471 ! '■"dor see' 

tion 470, Criminal Procedure Code, deferred takin.r 

JMd, that the delay was fatal to the legality of the 
referred to. Chkdcluhu liA.vuAnAVA c. KwraHoa 
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as before and there will bo no reason for them to 
apply under section 497 or section 498, Criminal Pro- 
ceduro Code, that they be so released. Maung Ba 
C iMT V. KMfKUOR, 4 Bnt. L, T. 70 774 

- 3 -S. 498 774 

/'I "■ “ S. 0 I 2 —fJcidence Act 

». ]4^-’Stn(einentH previously made by 
witnei^gand recorded in the abaetice of accuMed—id. 
mi>sj 6 jli/i/. 

Sfatements previously made by a witness to 

AMagistratcs, and recorded in the absence of the 

accused, cannot be treated ns evidence in the rSessions 

Court if the witness is living and can be procured. 

Section 512 of tlie Criminal Procedure Code will 

apply only where the witness is dead or cannot be 
procured. 

Although section 14-5 of (he Kvidenco Act admits 
of previous statements being referred to for jmr- 
poses ot cross-examination it doe.s not authorise a 
Court t.) treat such statements as evidence a-minst 
an accused. Bakika c. Kmi'ERok, 157 P. L. 11. r9U 

--S. 526 85? 

————-s. 526 (8) — Sensions 

triol-Application for a.lJourumcn/--Application 
m id.: ujter rcwlimj ll„. chor.jr •Before the cnmmniee. 
fnen( oJ I hr hranuy, mrantny of. 

Por the juirposes of section 52(i ( 8 ), Criminal Pro. 

ceduiy C(dc the hearing or trial must be takon lo 

includf* all the proeecding.s taken to determine a 

case and the (irst step in the hearing at a .Sessions 

Ml is (he reading and explaining of the clmr-e to 
the accused. ® 

When', at a .Ses.sione trial, the aecused applied for 
an adjouninmeut under section 520 ( 8 ), Criminal Pro. 
cedure Code, to enable him to apply f,,,- a tninsfer of 

to li'iiir explained 

Ilrld, that this was not an ajiplication made before 
(he commencement of the liearing and that the Court 
nag not boumUo grant the adjournment. 

Surat Lnll Choivdury v. Lmperor, 29 C. 211 not 
approved. Kali Mudaly v. K.mi'bror *330 

-— s. 527 (a) — Effect of 

lailuie to examine complainant I 5fi 

- S.53I 921 


41 


If ■! n ^^7 and 498— 

liai ^Ite-arrcrt of accused prrsous who are o,-anted 
bull bmler what sections it would he legul-fffccl 
oUelUnyasulean ilteyal order for such reurre/ 

ordered the ro-ariest of 
the nppIicHiUH wlu) wore accusod r>f nn i 

-tion 3U4, imliau Pouu, Coj;'':,.,;: ’turraiut'' 
ml on hill by tl,„ Suh.Diviaiouul Mugistrutc: 

aet niido ““ “'“1 "'“‘il I'c 

... -i.,’.SS":;';;? 


-S. 537 290,616 

—-S. 562 —Penal Code fAct 

(Ahl of 1S60), S'. -120—8. 582 ifif/pp^irat/e to convir. 

tion under s 420~Prcictiee-~iIayistratc dcaliny xvith 
accused under s. oGl on conriction under s 420- 
Ite.frial not necessary-itemand of case for passing 
lauful >^entence—Apifellate or Rcvisional Court not 
compet'-nt to pass sentence. 

Section oG2 of the Criminal Procedure Code covers 
on|v the form of cheating punisl.ablc under section 
417, Indui.i Penal Code, with one x'ear’s im. 

pnymment **nd not the more serious f.irm punishable 
under .soetinn 420 with seven vears 

Cnmm v. Nehi Ram, 2.1 I>. W 1!. 1908 Cr ; 8 Cr L I 
■ 55amper,:rv L. U. R. 95, 12 Bur.'h.'R.' 

it IC l^'uperor v. Bapu Rao, 4 X. L. 

B. 18; 7 Cr. 1/, J. HI9, followed. 

Cnnsequomly, auction 562, Chninal Prooucime 

‘ion 
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Wltero a Magistrate convicts a person ot an offence 
under section 420 hut df'als witli hitu under section 
.'3f)2, Criminal I*r<»-edure Code, tin* ))roper course for 
the A])p(“llate or Uevisional Court is not to <liri>ct a 
re-triallint to set aside t lie order under section ri()2 and 
remand the ease to tlie Ma;^strate to pass a lawftil 
sentoneo- 

Kmieyor r. Dnpu lino, 4 N. L. U. 18; 7 Cr. L J. 3Ut: 
King-h'tnperor v. Maac/iur Dnfi, 24 P. R. 1904- Cr.: 
Narni/anafiicnwi v. /wap* ror, 29 M. 507; 5 t’r. 1>. .1. 11,(J 
follovred. 

An Appellate or Uevisional Court it.celf cannot 
pass the proper sentence. Hahna.m 8inoi! r . KMiu;Roa 

I *4 

— S» 5@2 — Pcfhj S'liinhhli-.-i 

of ijvnug pei'xon^ —Se/j/eacc of iminixotnnruf infhnut 
vhvirr rtf fine UKippi op)-/o^’. 

In a pettv ease arising out of a S(pinhhle hot ween 
two "iris of 10 and >4 tin* yo mjrer iriil "as convicted 
of slappiiift the (dder’s cheek and pulling her hair ami 
was sentence<l to 7 day.s’ rl'tornus iinpri.^ontncnt: 

Hchh that tlie sentence of imprisonment «ithoiic 
the option of a fine was inappropriate, MaK^vnk. »■. 

Kmfkkor, 4 Brn. L. T. tlS 772 

Cros-s-exam!nation, scr)p.' of 917 

CrOSS-ObjeettOn —Appeal dismissed for non- 
]>ayment »>f propiT Court-fi'c —Cross-ohjections. 
whether cun he entiTiaiiK'd after .such di^niissal <if 
appeal—General rule—Exceptions 207 

Culpable homiclae. sve pknal Com. s. 

iyy. 

_ — I — Mimlrr—nhiiiJnl ns- 

scwblij ntiiicil \rith danfrs—/»ih»W/Via —/’e/e;/ i'oilr 

{Act XLV of l&tK)', .vs. 14I, 110, U9.;i00, ;3i)2. 301. 
325. 

Where five or more persons assomhle to«reili<'r 
armed with ami some of th<-m atfa< k their 

oj)j)onent.s while the other.®, wlio at first ke)it in tin- 
background, proceed to a'^sanlt tlnnr oppom-tits' 
lielpors, the legal coiiserjuence wonhl neei'Ssarily lu¬ 
ll) that they constituted an unlawful assenihly 
within the meaning of section I4l, Indian IN-nal (’od*-, 

(2) that every one of them was guilty of rioting 
under section 146 as soon as one or more of rliem 
used violence in prosecution of their common object, 

(3) that all members of the assembly wmdd li<- 
guilty of an offence comniittefl in pif*sceurion of tlu-ir 
common object by any member r>f sm h assembly, ami 
that 

(4) on account of their being armed with lafhicx 
they knew that they w(>ro likely to comnut an 
offence of at least grievous hurt. 

The first part of section 304 of tlic sui*l CVide 
is intemled to inelude only those cases in which tlie 
act of the accused would be culpable homicide not 
amounting to murder, lad for the fact ti nt it was 
committed in circumstances winch render om* or 
other of the exceptions to section 30) ai»plicahle. 
Masti r. Emperor. 9 P. W. U. 1011 Cr; 3 P. K. Uiil 
Cr.; 87 P. L. U. 1911 852 

Custom —Ponna Comnnmify— Huruil gvoiiml— 
Ubsciwances of Ponnas—Sanctity of burial ground 
— Consecration Ucmovul of dead body 780 

-Adoption —Collateral succession 

822 


[1911 

Custom-conld. 

Adoption —Arains of Jullunduv City 

— Sit’iJ-son, not of lulopfors got, ennnot be adopted. 

A soilless Anilii of Julliindiir City’ cannot adopt a 
ste}»-son who iloe.«: not belong to tlie sumo get as hini- 
s<df. A/im r. IsMAif. 135 P. L. R. 1911; J15 P. U. 
1911; lOJ P. W. U. i91l 416 

---Khokar Rajputs o//Vrozc- 

l-o)-,’ Dist, ict — A(lo}>fioH of n ife'x relations or a stran- 
ift'i- Inrnliil l‘lrndi::<js — Concurrent findings - Limi¬ 
tation Act fIXoJ lOOs;, Sch. h /I*•^s‘ll8, I44-S«i7 
)or possession Sait for tUcInration of invaliditij of 
nihtjitlon Li initntiou, 

A Musalman Khohhnr Riijpnl of the Fcrozeporc 
District cannot \alidly adopt one of his wife's 
n-lations or a stranger. According to the Itiivaj-i-ani 
the power of aihiption is Utnited to ynic jarldis cr 
ti* a who i.s also a i/nk jndili. 

A suit fur )nissessinn of jiropertv and not for a 
dt'claration of the invaliility of an adoption is not 
goivcrned by Article 1.8 hut by Article 141 of the 
liiniitation Act. 

.Sarny .'•iHi./i v Khnrk Singh, 96 P. R. 1908; 79 P. 
W. U. 190-t, followed. 

CoTieurreiit limlings of fact can only be disturbiMl 
in second appeal for cogo-iit reasons. NlAMAT c. NuKA, 

95 P. \y. U. 1911; 109 P. L. ». DM i 338 

— Alienation — Auans of Taloijmig 
Talisil. Altoeh I fist net — {)uus. 

.\molig of the Talagaiig’ Inhsit of the Alloek 

l)i>tri>'t a ]>ropriei<>r i.s eompetent to alientde 

am-e>li;d pr'«|»ert\ in the proeiu.f a son. 

'I'ln- burden <.|' |.v \ing want of pnwer fo alienate 
lies oil the I'l-rson wlio alleges the e'>iitrar\'. 

'I'lie iotas of proving that it .sjile, wlii.-h l<tok place 
iniiny years Jigo in jiayineni of jiidecedeiit dehts, Wiis 
imide without legal iiei-essify re.sts upon tlio pt'r.son 
l-olitest ing t he sa le. 

HikhAin V. Mir /?'/?, 79 P. U. IhOll; ]>eii Uni v. 
Blinkin .3 P. It, l.S'.'O .\nifi v J't.ra, -16 I*. R. 1900 
ard Klindni.nr v FoUrh 8 p. It. t9 0; 66 P. E. 

H n Of; followed Khi da Rakusii c. W.aha.m Am, 
116 P. W. It. DM I 36 

- ' ■' -- "- lAlt in fnroiir of dniighter's 

so'i — Kulon .Tats of Slinkarijarh Talisil, District 
liii rdnspiir 

Among KnJiin Jots of 'lalisil Shakargarh, District 
(turdasynir, an orjil gift fnllowt-d hv mutation of 
ancestral hand liy a sonh-ss propriidor in favour of his 
tlaughter's sons, whose fafli<‘r was his ghar-javai or 
resident son-iii-law, is valid h\- custom. 

Al'nbimtav AUnk IhikhJi.h.i l\ R. tf09; AVrint 
Din V ^bnhnh iid-fiin, 1(8 P. H. irOf). Mutniniiuit 
I-okhcn V Kitnnot h him, M)' P. R 139:”, distinguished. 
Harnam SiNoii t> I A'itMVN SiMiir, 16 P. R. 191’: 38 
P. W, H. !9!l; 90 P. b R M)M 857 

---— tiift of portion of ancesfral 

liiiid In doiiijhter —(Ihar-jawsii — Amins of Dholetenln, 

1 ahstl /no, Di'lriet I’erozepni-. 

Among .liUMis of Manzn Dlmh-wnla in tlie Ziia 
'I'ahsil f.f tin* Perozt'pur Distnet, a soidoss proprietor 
luis, by' custom, the jtower to make a gift of a jjortion 
of lii.s ancestral hind in favour of Ids daiigliter whose 
husband is the donor’s ghar-janni or rc.sideiit son-in- 
law Kakm Di.ni-. .Iio. 13 P U. 1911; 86 P. E. H- 
iniJ: 111 P. W. R. 19-1 854 
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Custom-eontfl 

— — Alienation —Inltv, lluin'i .— i>J nil. 

cfistral hiiu} by mdow in favour of her hunband's near 
collateral ivho U also his daughter's son -Nnru Kuj. 
puts o/Talisil Phillour in Jiillundur District—E.r. 
elusion of daughter—Burden of proof—Limitation — 
Estoi)pel—}Iittiiii„ii of jiaines on eons,uit by minor's 

mother—Acquiesccnee-Umitation Act (Xl'of 1877 } 
Sek, //, Art. 141. 

Anumg Xarn Rajputs of tahsil PliiUruir in the 
pistriftof Julhnidur, dauphtors aro cx.-liuloil from 
uiheritiug ancestml property by eollattTals rolateil 
in ilie fifth «le"ree. a ^tift by a widow of hor Inis, 
l^and’s laud in favour of his dauurhtcr's son is not valid 
without the consent of the collaterals, even if the donee 
be also a near collatoml of her hush oid. 

Rartihi Khan v. Musammat Kumun, 179 P. U. 
Musamjnat Sahibjan 7. Karm Dnkhsh, go I*. U 875* 
3ruf«7mmf/f Jiwi v Gaohuja, 98 P. l{ 1891 ; Mu>n,n. 
7nat Ruhia v. Muhammad liahhsh, (0 P. p. 1878; 
samjnat Raiima v. Ohulam Muhammad Shah, 17 J p H 

1889 and Manna Ham v. Punnu, 98 P. K. J870 lefei- 
red to. 

Th(! asKctit to mieh a ^dft hv the mother of a Tiiinor 
collateral does not bind him. A eollutemi, hy uetint' 
as a sarharah lambardar of tin* niiiior donee who has 
Kot the lamhardari in virtue of such ^dft, is not 
estopped from eontestinjf its valirlity. Hut the 
collaterals wiio, before or after the death of the wid-.w, 
u^free that the mutation of names ns reeards the 
pifted property should ho effected in favo.'ir ofth.* 
donee, cannot he allowed to ehallenjf.> tlie jfift. 

Tile collatemis can recover the jfified property 
wdlun 1V> years from tho date of the waiow’s dent h 
under Artielo .41 of the Indian Limitation Act, XV 

of 18/7, and tho donee’s jiossesshm does not heComo 
udverso as lonjr ,ig h 1 ,o jj, 

Thoujrh it is a correct principle that jierson.s carrv 
their own customs with them M’lierever tliev •'(> 

It does nut necessarily follow ihat they ivtain ihaso 
oustoins unchnnjfed after lon^' residence anioiM'jit 
othor tribes h'oldiujy (liJT»‘rent customs. ^ 

The harden of provinj; that a daughter succeeds in 
tho presence of near collaterals lie.s on the person 
assorting'such a .custom. KtiAiitr; Khan r. (Jimam 
Ghaus, 40 P. W. H. 1911; .92 P. R. 1911 387 

“ Sate hij chddless proprietor 

—Brahmins o/dfawipur, Tnhsil Xaunshahr, District 
.hiHundur-UmiUitiim —Right of dlstnnl collafernls 
to contest alienation—Declaralorg decree—Discretion 
Collaterals cannot ch{lllen^,m an alienation of 
anci'strnl property in prest'nco of tho ahenor’s sons. 

Whore a rleelarntory suit clinllenjfin'r an al enation 
hy a chilcUess m do proprietor of ancestral holdiiij? is 
barrod, BO far as near collaterals are c{)ncerne<l, minor 
distant colhitends cannot be put forward as a means 
ot brintfiuff tJio suit within time 

A declaratory decree is always a matter of dis. 
crotion. 

Srmhlei- Brahmins of mama Musapiir, Tahsil 
Nawnslialir, District Jullundur, do not follw Hindu 
Law but probably ajfricultiiral custom. Bua.sa Ram 
V. Hakim Sjn-ou, 36 P. \V. R. 1911; 178 P. L R um 

S'de Suit bij rerersioner 
contesting sale for uant of necessity-Consideration 
/ consisting miinly of debts due on mortgage not as. 
sailahle on account of law of limitation—Conversion 
of sale into mortgage. 


Custom -coiitd. 

Tlie pluintilVs, reversioners, sued for u declaratifjn 

that a sale for Rs. 850elToctpd on the 2l8t March 

l8Jf> was mil and void, l.aviuj' been made without 

^““^'^oration for the sale was 

80^ ’ lu murtgaK^e of 3rd October 

1892 and Rs, oO cash. It was pleaded that tliosuit 

nas barred by limitation and the sale was binding on 
the I'OTersionors ns there was noeestity for the sale 
and the consideration was wholly paid. The clnim 
was di-creed and the decree was upheld on appeal hy 
the lowor ApjxOlutr Court: ^ ^ ^ 

//Wd.that the sale as such could he impu'^ned tho 

plaintifts suit being so far in time, hut they were’not 

entitled to a decree in full. T)ie sale being set aside 

the defendants were entiiled to fall back on the 

previous mortgage in respect of which mutation took 

phiee in .lammry LSiW more than 12 years hefoix- suit 

A declaratory suit was time.haiTod as regards the 

mortgage under Punjab Act I of 1900. The mort. 

gage must stand, liowover, (luestionablc the con 
siderution may liavobcen. 

Xhiali Ram V. Gufab Khan, 70 P. \V. U. 1908- Mu 
hammudAznuv. Muhammad 7 P. R. 1898 ’refer 

red to ^ 

//.«, .Il.so, altlinu-h the consideration to the 
ex.en oflis, hOO conid not l,o ot.jeeted to, the sale 
'WIS Inihle to hi- convertoil into a inortimn-e for 

I’.'n M!. ItilT’ '' *’■ «■ '9'67 

T «/ninuza B/innii. 

Inlis.l O,,//„„„„ _ s„cce,vo:< 

L,ur - C'AlalcmU i,, 'a,- 

jw,rll, „■!,ether errJmte <Im,.ihlen-Uilial 

, o/Khntris, er,.eetall,j of Sodhia 
e„l,T""‘ ‘■'■'‘'‘H''‘>-Pro,,er fert in each 

So.lhUnf ll„„za l!ln.ini|,nra, Tohsit Jufiraon Dis 
int Ludhiana, do not lolloiv nKricnltnral ciUtiim 
in lonncction with ahenntinii.s of, or succession t,. 
ancl■^traI immovcahle projK-rtv hut follow Hin i ' 
Law, and eolhitenils in th'e Lril decree d n 

rhulc* (huiylitcu's. " 

The iuHinl j.rcBiimption in the case nf fThni ■ 

.'‘l;;:™'"-'- "f is tlmt tlmy follol n ldn 

Law. 1 hey arc not essentially agricijltun\t« ^ 1 i 
they have, as a rule and us a tribe, a pViestly 
»f<>tus. nns presumption can he rebutted by nroo^ 

..f a special custom, or of special incidents ami c i 
ciimstaiices calculated, according to the ant)., , 

to shift the hunicn of proof. authuiitios, 

111 cases in which it i.s presumed that «« 
not cvscntially agriculturists hy race foIlL r*'-’ 
<-;>l"n-al custom, the i,uc.stion alwavV is 

"'O-.. vilhiKc conininnitr, orating 

I. coniinict and co.isideraLle hodv of |‘.“t 
owners in n more or less lioniotreneon; vi| ' h 

li-y do, nml ,f tliey lave been aKrienlturi, ! 
lor frenerations, .lie presiiniption aforesaid is 

But wl.ile the absmee of tl,e adoption of atr,-- 
culture as a moans of livelihood for Lvcml ^ ^ 

ations is fatal to tho plea that custom is tV,)/?*'' 
ml, It must not be supposed that in all cases tl 
istence of tliis iiieidoiit is sufKcient in itself to r 
that custom is nocessurily followed. Harvam i 
r. Hahdevi, 137 P. L. R. 1911:86 P \V H k/m 

P. R. 1911 ’ ^ i'Gl; .13 
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1NDIA.N CASES. 


[1911 


Custom — ri.nif 'I 

__Alienation — iffir.itiui /n»» ’ 

pi'itpfrtfj h''’’ J -Iti'iht t<l .N' 

—'S f of Siolkut City 

— MnJiaiiiDi'i’t'iii Ijttr. 

'riw' itiitinl lu-osmiijition in tlio of non-ft"ii- 
culfnrisl S;\vmU ilw.'llinj? in citi(>s must always he* 
Ihattlmv foU"\v M nh.amma'lan Law. So whoro, in di'li- 
anoe of Muliauimad\n Law, it is found that wid >ws 
take tl>e whoh' of thiur htuband’s itniivovcahlo 
estate, there is a tiatund ]>resninption that they iVi 
so as life-htilders otdy sul.ject to control hy male 


reversioners. 

Mnhain).-\nd AniiHtr.ul-tl<i'i V. ftnhib-id-fiahnian, 71 

P. R. 1932} .-itd'tf llisMtn v Ilnhih-dith, IH P. R. l'.)3G, 
followed. 

AmonsjSayads of Sialkot City, ahenittotts hy a 
■widow of house property inherited from her hushaud 
are liable t«) he coutosttMl hy the hushan<r.s hn.ther. 

Mik Hxidar r. Mcu.vmmao Am, U P. R. 1911; 44 P. 
W. R. 1911} HS P. L. R. 1911 855 

_ Gift _ lirvemioti Ilf property to itonur muJ 

his desreiiihiuli on diner's deiitti—Ko .rrersi'in j; 
donee leaves male or female lUseen'Inuis - Donee's 
ilcsremlinls pass on snceession to their nirn child. 
je«-“bawald, ” ineainmj of. 

In the abseue 'ofa s])eeial eu.stom, thedouor and his 
descendants are not entitled, on the donee’s death, to 
oust the female descendants of the donee in the direct 

'"'tVardtt Siny'i V Mastminat Prem Ko^r, 84 P. R 
1939; 7C P. h* R* 19-JJ; 118 P. W. R 1909; 3 Ind. Cas. 

601 , followed. » 1 .1 *i 

The dauirhter.s atid sons, in other wovils, both ttie 
male ami female descendant.s of a donee hohl not tiuly 
fortheirownlifc.tiuM but also pass the su<res?l<m \n 
their children, ami it is only in th- event of the total 
extinction of the dom-e's dej^eemlants that tlu'pn- 
porty reverts to the donor’s line. 

* The word ' Inicnld " is <.ften used of a man who has 
no sons. Lacmuman r. Bii\r.wAS Saiiai. 1 G') P. I- 1 C 

1911 ' 

_.Khudi kainini—"/ Prahmans of 

mau/.a Samjnl, tah.«il Kaltlnl. t.. \th ../ khudi kainini 

or hearth ta.r - ICrision -Piinjah Land Here,in • Art 

(KPIl ") 18^7;. 10. . . . . , 

Jirahinans of mama Saiiiral, lahsil Kaith-'il, ar*' 
entitled to receive fr<»m the iamhardars oi that phu'e 
■Ithofthefr/ooh kamini or hearth tax collected hy them. 

Vn order of a Revenue Court re-openinsr a ipies- 
tioiv which is res judienta between the parties i.s liable 
to he set aside on n-visinn under section 10 of Act 

XVII of 1887. Bodua Ram r. Nkt Ram, 4 P. ^ 

1911 ^yy 

_ IVlarricL‘2’0“ffi«'hi L ne—Leijitimary — 

Jhabra Rajputs not Kshattriyas - Karewa marnayc 
tef.crea .Ihabru Rajput ua.i « Tarkloini immyi ,s 
valid— Bnrilen of proof - MarrUnje hetireen Ksbat- 
triya and a Tarkhnni nomon. 

Jhohra Rajputs of the lloshiarpnr District are not 
really Ihjpnts, they do not heloni? to the Kshnttnija 
caste. They are not essentially above Sndras A 
marriage between a Jhnhra'Rijpnt and a Tarkhnni 
woman^’is not a marriage between a higher main 

caste and a lower ^ 

Such a marriage is valid in the Punjab and^he is.suo 

of such marriage is legitimate. 

Khrtou ▼. Fakir Chand, 57 P- R. 1903; 150 P. L. R. 
1908; 114 P. W. R. 1908; 2 Ind, Cas. 944. Wuria v. 


Custom —contd. 

Kanhyi, 72 P It. 1908; (U P. L. R. 190S; 47 P. VV. R. 
lOCiS, followed 

The btirden of ])roving that such a marriage is 
invalid hy a special custom lies on the person contest¬ 
ing I ho marriage. 

Haria v Kanhya, 72 P R. 1908; 04 P. L. R. 1908; 
47 P. W. R, 1908, followed. 

,1, nJliahra ilijpuf, contracted a karewa marriage 
with B , a Tarkhani woman. They lived as liusband and 
wif«* for nearly 40 years. The issue of the marriage 
was a son, P., who was treated hy iiis father and tlio 
hnradarl ns the S(m of ,1. P. was marrietl in a Rajput 
family. One of the reversioners of A had admitted 
I*, as A's non and P. was allowed to do d.’*.- kirya-kann: 

Held, that the maiTiuge of A. ami B. was valid and 
con.seipiently P. was tlie legitimate son of A. 

I^ichinan Knar v .IPirdea Singh, 8 A. 143; Mangal 
Singh v. Chandi, :'l 1*. R I90U; P. (,. R. >900 p. 412; 
IndeiHin lu/unyj/p o.'j/v. Punia/ficainy PnatiiVj, 13 M. 
I. A 141: 12 W. B. 42 8 B DR I, referred to. 

(ihfb-r ilieta. —Tn tl>e absence of a special local custom, 
.a girl cannot now be taken into a different caste by 
nnuTing(* tindi'r the llijidu Law. It is mf*!^* than 
(hmhtfnl whether in the Pimjab, a marriugo between 
a Kshatiriyn and a Tarkhnni woman is really opposed 

to law. UAH Dial r. Kam Ram I 52 

- 'Shade right'—Right running ivith the land 

eannnt he dis ociateil from the land. 

A ‘shade-right,’ or the customary right of the 
owner or f)ecupi(‘r of hind 'o eomp'-nsalion for the 
tlaniage done to lus ci-op.s hv fin' shmle of adjacent 
trees, runs with the hind, ami eumiot he Iransft'iTCd 
imleiKMuhoitIV of tli<‘ hind. .\i’{’A.ii r. Kni'snAi., 7 N. 
L. R. 1 

689 

- . Succession Daughter-Self-acipiir. 

ed pro]>erty 8 I 9 

--lleirle.ss himl iti a village 

owmul hy heterogi'iu'ou.s pi-oprietiiry body—(iovern- 
metif etdifliMl to sneeeed—Piinciples apjilicablc in 
such cases —I’roprietary body, right of 294 

—— ■ - ■ -to Mnhaniship —Burden of 

proof 824 

- - - Snrn Rajputs of 'I'lilisil 

Philtonr 387 

-- ■ ■ —- Sodhis of Bliamiporo 365 

- —- ,\riiiiis oj Sakodnr tahsil, 

Distriel .lallnndnr-.-CoHaternls rieindc daughters 
from inheriting self.nninlred properly. 

.\niongthc ,lr/n»Kof .N'likodar lahsil in tlu' District 
of .Inllundur c« llatenils exclmlr* danglitcws from 

inheriting tlicir father s .‘-elf-acipiired landed j)roperty, 
I'aj.ik (• Sum .MfiiAMM\ii, 29 P. W. R. 1911 631 

■ - ■ " ——— ,]fuhniii tnuflo n .hits of Lahore 

htsft'r't ^ i!i)l l/fj 41 fcifuilc in lO 4 —LoCUS 

S^taniii 4;f pnia ual (innt\ soa to content the 

<jijt — Wlifit the pltiitifitj }nu.s( prorc to c(fUtcHt on 
(tlirn<tl*on Inio rilo urr — I^t cnn niptinn. 

Orilinarily, utnon}; ajfriciiltujal tril)i’S in the Punjab 
tlio hist Mjule hohl^r’s fatlu^r s sister’s son has no ripht 
of inh(Mitanco in tho abscnice of agnatic lieirs and, 
tliereforo, lie has no riifht to contest alii*nations made 
by the poison, wtwthcr male or female, in possession 
of the property. Where such a right \h claimed by 
castom it muBt bo proved. 
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Custom —concld. 

Unless the custom of ii tribe rocogjiizos u female 
and her issue us heirs, the ri>,dit of controlling even 
a female's alienations does not extend beyond the line 
of agnatic heirs. 

Nur‘Ul.7iism V. Gauh'iy-nLnma, 61 P. R. 1906; 
Natha Siru/h v, ilohan Singh, 93 P. U 1906; Mnkhnn 
V. LaU, P. L. R. 1900 p 301. followed. 

Even a trespasser cannot be ousted unless the 
plaintiff proves that he is entitled by law or custom 
to eject liim. , 

Therefore, whore among Muhamudau /nts in the 
Lahore District, the last male holder’s mother succeed¬ 
ed to the estate and while in possessioji gifted the 
property to the son of one of her husband’s sisters 
and placed him in possession, and the son of the other 
Bister sought to set aside the gift and • ust the donee: 

Held, that the plaintiff must have prox’ed two things, 
yirst, that by the custom of the tribe he is an heir to 

the property as tlie sou of the last male holder's 
paternal aunt, and, secondly, that as such lif-ir lie 
has a locus siandi by the custom of the tribe to con¬ 
test the alienation, there being no jiresumplion in 
favour of s ch a power except in the case of near 
male agnates of the 1 st mule bolder. 

Nur-uhnisea v. Guuhar-vl.nissn, 61 P R, KH)6 
followed. ' 

Mansud.ul.nissav. Kaniz Zohra, 135 P. K. 1908- 
Clarauh Bihi v Ilasnn, 19 P. R. 19 6, referred to. 

Bandit Khan v. Urn a, 63 P R. 190b distinguished. 

-VLI Moii.xMMAn f. Suiuj-un-niN, 16i P. L R 911 

236 

,,, ■ Wldovy— Sikh Jats o/ Monza Bulaheri, 

alisd and / isfrict ljudhiann — )VidoH' rcmareyiinj 

her deceased husband's brother, effect of, on her life. 

estate^Widojo, wtwther forfeits her llfe-interest in 

her deceased husband’s property by sack re.niarriage. 

Among SiH Jatsot ilnuza Hutaheri. Tahsil and 

District Ludhiana, a widosv does not forfeit lior life- 
estate in her deceased husband’s property by reason 
of her re-marriage in kareica form witli the latter’s 
bnjther w’liether lie is the sole surviving brotlier or 
there are other brotliors as well of the docea.sed. But 
if she rc-marries a collateral, however near, other than 
the brotherof her deceased busbaml. she must sur¬ 
render her life-estatc to the latter’s own brother, us in 
that case she steps out of the proper family circle and 
different considerations come into play. 

J/asa/nniat Indi v. Bhanga Singh, Ilo P. U. 1900; 
29 •. L It. 1901, relied upon. 

Punjab Singh v. Huminmat Chaudi 83 P R 1900 
referred to. Basaxti r. Pautapa ’ ’ 886 

DaCOlty— C'/wnye against ehjht persons—Four of 

rrhom acquitted W hether charge sustainaUe-Penal 

Code {Act XLV of IVOO), s. 396. 

When a certain number of persons are charged with 
hav.ng committed a dacoity and half of them are 

t’Jiarge of dacoity does not ueccasnrily 

The charge need not specify tiiat there were other 

persons accusoil of tlie offence besides those con¬ 
victed and uc4|uitted. 

Iho mere fact that the evidence is not sufDcient 
to convict all those actually charged would not in 
any way affect the (luestion of the number of persons 
euguged. Rvsuumzzamax v. Empkuok, 13 C W N. 

684 

Dakhila, how to be proved 489 


Dama?6S forc.itcliing lisli'-Imnicdiuto rig’ht ol 
possession —Plaintiff not in possession I 17 

—~ — caused by vicious animals—Klepliuiits, 

whether/cr.r Liability of botli owner ami 

servant entrusted with keep of unimals I 08 

- of \vnter through natiiml elmnncl 

obstructed—Obstruction causecl by silting up of a 
river—Riparian owner, whcthor bound to clean Iho 
natural channel —Contributory nogligence 564 
^ •liability to pay in case where one party 
does not iierfonu his part 1 S 

mt-asure of—Sjiecial damage 312 

---Poxver of ro-sale—Non-a?)pro|in'iition of 

goods to fullilnient of conlruct—Measure of 
damages 895 

Deot, assignment of. Sec As.siun.mknt or HKni. 

Debuiter property, see Hindu Law- 

Ukbuttkr 

' - . acquisition of—Invest¬ 

ment of componsatioiMnonoy—AlloxTance of por¬ 
tion of money for repairs absolutely necessary_ 

Ordinary ivpairs-Land .Aecpiisition Jmlgo—Jurfs- 
diction to entertain application—Sepunite suit not 
necessaiy | 

Dekkhan Agriculturists’ Relief Act 

iX</|| of 1879)— Agriculturist —fiianular_ 

Assignee of Governinenf revenue. 

The income derived from tenunt.s by an Inaindar as 
assignee of Govornment revenue caniiot be taken into 
consideration in ostimaring whether or not ho earns 
his livelihood wholly or principally by agriculture 
and therefore, is an agriculturist within the meanin- 
of the Dekkhan Agriculturists’ Relief Act. Ka.siiinath 
i’. ViNAYAK Gaxgauhak, 13 BoM. L. R. 242 8 I 4 

,, , , ] ~ S. I I — Civil Procedure 

Code {Act I of 190S), ss. 15, 20. 21, 0. VII, r. 10— 

Jurisdiction—Suit iirstitufed in Court of Judicial 
Coinaiissioncr—Defendant agriculturist and residing 
u’lthin. the juri.Mdiction oj another Court—Objection 
raised tale—Return of plaint. 

A suit for maintenance and deferred dower uas 
brought in the Court of the .rudicial Commissioner, 
bind. At a late stage of the procueding, the defend¬ 
ant pleaded that he wa.s an agriculturist rosidino’ 
xyithm the jurisdiction of the Sub-Judge, Kotri, and 
thnt, therefore, the case was only triable in Ibe latter 
Court. Plaintiff replied that notwithstamlin-' the 
provisions of section 11 of the Dekkhan Agriculturists’ 

Relief Act, the suit should bo tried in the Court of 

the Judicial Commissioner as u Court of euucurrcnt 
-jurisdiction: 

i/ebi. that in view of the imporativo xvor<lin<»- of 
section 1 of thoGivil Procedure Code and of section 
II of the Dekkhan Agriculturists’ Relief Act the suit 

must be iustitutedaud tried in the Court of the Sub 

Judge, Kotri. 

from*V A. 233, .Hasente.l 

II. Jl ilir llawdimli Khi„ v. II. II. .V,V MJut 

IIu.>em KUa,. I S. L. It. 121 p. 123, followed. 

When It 18 discovered at any stage in the original 

proceedings that tho suit ought to have liioii instltnt- 

cd in a diffeieut (/Oiirt, the plaint should be returned 

m ‘•'at Court under Order VU, i iilu 

10, Cixil Procedure Code. 

The discovery at a late stage is a matter for cm- 
sideratiou only on ajipeal or revi.sioa under seclimi 
21, Cinl Procedure Code. Havati; r. Guulam 
Hussain biiAii, 4 S. L. K. 261 ggO 

- S.48 910 
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Dcc!arat!on-P 1)1’ ill jici'iiiiiiifiit 

tninsfcralilp tcmiri’ — Dccliiriitiini of riirlii of pur¬ 
chaser li)’ asiiio sale in execution of iIim-ici* 

to wliicli lie was no piirty 382 

Declaratory decree — Docive ciijiabli' of 

execution, (‘Veil tiiouirli no time ti.veil for paynieni 

187 

-suit Declaration of no jmiclical 


use to ]>IainfifV 515 

- ■ - ■ Dificri'tion 725 

■ ' - ', limitation for--()au^(‘of 

action foi* a suit ffU'declaration -Kntrv in rt'xt'ime 
n'cords, effect of -l)nl(*r passed hy Partition OtHeer 
for seekinir declaraiion in Civil Comf I I 

" -■ SfiDitiiii —Suit for mere 

dignity ||0 

Decree for foreclovuri'. Se« MoUTf.Ai.v . 

-construction of 632 


-Lessor and le.xM'c— Payment of proininm— 

Post'cssion to lessi'c — Conditionnl d(‘eree 3^2 

“*• Order directing amendmc'nt of ilecree 

850 

oil iillfijc'^ Cumin oiiMsr—Alli ijaliun l>ij uur 


Unit he iliil not coiismt —.Ipp/irution for rfricir 
— Coui't n poet’,’ to .-fCiCic tiii'l |•(’•Cllll oxlrr—Civil 
rrorcture Code (Art P 1P()S;, (>. XLVIi, v. 1. 

Ill the course of certain execution proceedings, an 
order was obtained from the Court on the allegation 
that both parties had assented thorido. Snbseipiently, 
it was asserted by one of the parties that ho never 
consented to the order in iiuesiion: 

Ih’Ul, that it was open to the Court to review the 
order and re-call it upon an afiplication by the 
aggrieved parly under rule 1 of Order XLVM ofthi' 
Civil Procedure Code, and that it was not obligatory 
n|>on the party to bring a suit to set aside the consent 
order. 

Oolab Koev v. DodAinIt Ihihiolni. 2 Ind Pas. 12d, U» 
C. L. J. 420; I3C. W. N. Ill)/, referred to Makim 
( tIB V, liASDKO Sa»II 894 


-* • — J iiinciidincni >j—Inf oppe/r/ — 

Ill‘jht oj Apl^'lldtc Court to nnii'H't itmer of loirrr 
Court. 

Ati Ai>pellato Court has power to amend the d<‘ere*i 
of a lower Court, when tlier(‘ is a patent variance 
between it and the judgment, even thongli if di.s- 
misses the appeal for default. 

PichiiVfiuynnya. v. SeKhnijijor, IS M- 21 1-and 
Jjibi V. Ahmad Hnsoin, So .V 290; A. W. N. t IW) ‘ 
)09; r> A. L. J. f)84, refc'jred to. P.akbam 1Ia.ii e. 
KoVILIATII PaNOI.I ClIKitIA'rilARl VAl 96 

Con>>frHrfion—Chfiryc~()rdf.r for mlc »f 
jiroperty — Morhjaijc. 

One K. S. executed a sale-dei.’d in respect of the 
property in dispute in favour of one ii. 'i. for Us. .'jUO. 
The purchase-monoy was paid to the vendor but 
possession of the property was not ilelivenul to the 
vendee, who couse(|uently brought a suit to obtain 
possession. The suit was compromised in the fol. 
lowing terms; “Tho plaintiff consents to give ii[> his 
right as vendee in the property in dispute. Tlie de¬ 
fendant agrees to return the purcluis.o-monoy 
Rs. 500 Avith Hs. 100, the costs of the suit, total 
Rs. 000, to the plaintiff vendee Avitliin two years, 
for which payment this share {>'. c., the projiony 


Decree- e.mtd. 

wilieh wa< sold) aswell as the jicrson of tlie defendant 
shall 1 m‘ ti;il)lo, and until this moticy is paid the pro¬ 
perty in disptJte cannot he tdienated *’ Upon this 
eompromi.^e the Court passed a decree as follows: 

I'kiintitfs' chn'm is ih'crecd for Rs. 000 a.s per coin- 
jirnmise ag;iinst the defendant and hypothecated 
jirojK'ity witli intere.^t ;it I jier cent, per inensein pay- 
ahh' in two vear.-::" 


iJlnmrjl, ./, dis.senting), that the decree did 
not direct the sale of (he property, but merely operat¬ 
ed to er*’;ite :i eliarge upon it. 

\\‘V St/iiilrij, C. —The meaning of the compromise 
w;is that tlu're sliotdd he ti decree against the defend- 
:inf-V(‘!id()r for jiayment of the nnmutit of the deeree, 
;ind nutil payment thereof was made, the property, 
Avhich wa - the snbjeet-nuitter of tin* suit, should 
stand eluirged with the payment of thi.s amount. 
'I'here was nothing to imlicat(» that tlm parties agreed 
that if (he money were not paid witliin two years, 
fie- property would ho .sold forthwith. It was in 
fact ;t simple monev-decreo with a super-added 
charge of property as collateral security for the pay¬ 
ment of the amount of the decree. 

I’er finnrrji, J. —'I’he intention of the jairties to the 


compromise was that t he amount agreed to be paid 
sliould he ivali/ml by sale of the jiroperty in execution 
of the decree and' the deeree gave effect to the 


intf'iition. 

t'mil lioirlndiir v. Krinhm Hni.dlioo R >ij, C. o'-'O; 
2 (’. W. X 11 ^: L'll lichfirij Siiiyh v. Ifidiifnir Rofi mo ii, 
2t> C. 3 C.W N*. K; tiidiiud Chiinilrn Pol v. Jtirorko 

Satl, r<iK 35 C. 837; I ^ C W. N. Sill; 7 (’. L. .1. 492, 
liildco Iffiorthi \. lln.<liior Sni'jh, A. W. N. (Ibl)f) 45; 
referred to. 

IN'r }{irl,'ir'l.<^ ./.—A docreo for .«al(? under the 
'J’raiisfor of l’ro|M'rfy .Act always pre-snppo.ses the 
exi<t<‘nco of a nertgagt*. I’arth'S entering into an 
agreement for a ni'irtgage cannot contract themselves 
o'lt of (ho pi‘»\ isioiis of tin* Act. and a d(*cre(* for sale 
cannot b“ obtained without com|ilying with the for¬ 
malities |a<‘scrilied l»y the Transfc'r of I’ropt'rty Act. 

If the Court which passed ilio dcerei* in (|no8tion 
intended to decree that the inoi'tgaged property 
slionlu 1>.' sold \\illujnl any fiirtiicr suit after default 
ill payment ‘ iiliin two years, (lie (’oiirt would bo 
passing ail illognl rlocree. lU.MKsUAK r. SfHllK*RAN. 

H A. L. J US 481 


('oii.^rt'f.derrre, r^'vet of — Coii-*triiclion — 

Coolpi oliHiO '— ll*/fh)ir— "Afisidiitcl ij". 

Will'll tin* jairties toa suit agn*e to ci'ctain terms 
andtlu'.'^e t(‘nns are emhndied iti a eoiHcnt decree 
hy a Court liii iiig jorisdietion to deal with flic 
iim(t(M’s ill suit, the decree, until it is sot aside, 
is binding on the partii's thereto and eariiiot ho ob¬ 
jected to eti tin* groiind that, if tie' matter hail boon 
contested, the Court would not have passed it. 

Khertiiiiinf v Diini, 3' C. 29t>; 2 L J 71; 

1 C. L. j 58); 7 born. L. U. 1; 9 C. W. X. 231, fol¬ 
lowed. 

In a com|ironuse for|>artirion between co-pirceucrs, 
a widow was allowed certain property absolutely in 
the same manner as if lie? propertv had been 
partitioned under a decret' of Court; 

llf'ld, that the willow took an absolute interest in 
tlie properts. Amihai r, Mooso Raiimitoola, 4 S L. 

R.271 982 
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■“ -, confttniction of—Motiyage-decrce hun'.'il on 

award—Decree giving pemonal remedy as ivcll as 
remedy against mortgaged property—Pereonfd remedy 
not postponed—Duly of execution Court in interpret, 
ing decree—Mortgagee's right to personal remedy. 

A mortj^sre-decroo based on an arbitration award 
provided that a certain sum of money bo paid to thn 
decree-holder in instalments and that on default in 
the payment of any two consecutive instalments, 
the decree-holder would be entitled to recover the 
whole sum at once out of the properties mortjfajfed 
and from the judgment-debtor pers(»nid)y. There 
was no express pMvision postponin^f the* personal 
remedy to the remedies aofJiinst the mortjnvjfod pro. 
)M*rty, Default w'as made in the pavment of the 
instalmenta and the decree-holder then soui'lit exe. 
cution aj^ainst moveable propertv other than the 
mortgaged properties. Tlio judgment-debtor objected 
that the personnl remedy must bo postponed to 
the remedies against the mortgjiged properties: 

Held, that the decree-holder was entitled to enforce 
the personal remedy bof..re applying for enforcement 
of the decree against the mortgaged ]>roperties. 
outer Dicta .— 

Per Hayward, J. C, 

ihere is uo absolute rule preventing a mortgagee 
from obtaining a decree comprising both an in¬ 
dependent personal remedy and remedies against tlio 
mortgagc'd property, 

Ihm Baran Singh y Gohinrl Singh, 2S \ 2 to- V W 

N. (1006) 7; A U .1 9.), referred io. * 

The general principle of English Law is that n 

mortgagee has, in default of express agreement to 

the contrary, a personnl remedy for the recovery of 
the inortgago-doht independentiv of his remedies 
against the inortgjiged property; this general principle 
ot English Law is applicable in proceedings according 
to justieo, equity and good conscieneo in default of 
usage or Acts of the Legislature. 

I>ida Hannji v fiabnji Jayushet, 2 Bom H C. R. 3 fi 
and Wtllinm B’ct 6 s v. William Lester, 2 Horn. H C 
U. 52, referred to. 

Per W'aley Cohen, A. J. C. 

Ah long as a decree stands, on an execution appli- 
cation the Court can only construe the decree and 
cannot consider its merits, 

nf Ilhunjaya, i\ B. 

bViGnsh Chunder Lahtriy. Shikhareswar Jtou 27 C 

O. ,1 nt p. 967: I. A. 110 4 C. W. X. 631; Vdwant'. 

siugh V. Tokhansinyh, 28 C. 351; 28 I. A. 57, relied 
Upon. 

On an application in execution a Court cannot 
read into a decree a provision which it doe.s not 
contain merely because such an opinion might be 
expected. 

60 L A. 32, rehod i;])on. 

If a decree is ambiguous, an interpretation of it 
consistent with law will be preferred to one contrary 
to law. Totaldas r Utumal, 4 S. L R. 244 97^ 

-- Contents of decree—Cotfs to he stafed. 

drawn in due course by 
the Court deciding a case, and it must show all ihe 

Chanoita 

Mandal V. Digamhar MANDAr., 3^ C. 125 858 

Sait to set aiide decree on ground of fraud 

W^t plaintiff should prove-Fraud practised upon 
Court—Dishonesty of claim. 


Decree — concld. 

In a suit to set aside a doeroo on the ground of 
frnud, the plaintiff must prove that tho decree was 
obtained by some fraud practised upon tlio Conn. 
The dishonesty of a claim on which a plaintiff obtains* 
a decree, after following strictly and honestly the 
procedure laid down for tho trial of suits, cannot 
justify tho setting aside of the decree in a subseonent 
suit. * 

Therefore, if the plaintiff cannot prove tliat a 
decree was fniudulently obtained, ho cannot succeed 
whether tho original claim against him was true or 
false. Marocimx PAiisnug Maiiaraj 905 


^ in which no linn; is fixed for payment, effect 

<>J—Application for execution of decree—Declaratory 
decree—Decree capnlde of execution eren though no 
Umc fixed far piymcni—Civil Procedure Code (id V 
of 1908), s 47, cl. (2). 

'ihc jdaintitT sued for possession of immoveable 
jiroperty and for mesne iwofits. A compromise was 
arnveil at in imrsnancc of wl.ich a decree was passed 
for posse.vMon of the property subject to the imvmenr 
by the plaintitT otacertain sum stated in the com- 
promise. The compromise, liowever, did not mention 
tlio time during which the monev was to bo paid 
Koyeral yonrs after, tl.e |.iai,.titr ,ie,,ositcd tl.o .i.onev 
in Court nn.l prayed for dtdivery of possession ot the 
projierty m suit Tho defondnul, objected that as 
nionoy liad not been deposited within tlireo years 
the execution of tho decree was barred by limitation’ 
and delivery of possession eoiild not he allowed. 
Iho jilaintiff contended tliat the decree was noi 
capable of execution until the money was paid into 
Court and the apphcntioii for execution hnviiii-been 
made n ilhin three years of tliat i>ayment was within 
lime, lie also contended tliat the decree was piirolv 
dedamtorv and tho application for execution tnn'v 
iind sliouhi bo treated ns a suit witli reference to 
section 4 , danse ( 2 ), of the Code of Civil Procedure: 

ileUi, that the decree was intended to he executed 
and not to meridy declare tho riRhts of tho i>artie.s to 
1)0 ontorcPd in a subsequent suit: 

//eW, further, that if no time for payment of the 

money iias fixed by the decree, tho decree-holder had 

three years within which to execute tho decree and 
as in the present ease the money had not been 
deposited withm three years from the date of tho 
decree, the application was Lime-barred 

«nja iWai, si«gh v. Kaju Surat Siugh, 8 

ir-i Pooparamlhi Beva v. ifatalaknt 

Kr,rh„„ Jfenna rs Al. 211 , ,3 jj, jg-. 

Saiayan tiovind V. Ananda Ram Koji Ram 16 B 480 
nnd Murat,- v. Kriahuu, 23 B. 592, referred tm 

Chedi V. Lulu 2i A 300: Jfoimmnmd Sulemuu Khun 
y. Muhninmad ) ar Khan, 17 A 3 Q . t 

Ajuphia Sixgh V. DRiGpAGSiXGir, 14 6. C. 100 187 

- by consent. See Coxsent-dkcrek. 

Defamation— Liafcj'L'ty of a party or witness for 
making defamatory statement in a judicial proceeding 
—Penal Code {Act XLV of I860), 499, 600—ifei^ 

morti 

^ A jierson making a statement as a party or witness 
in a judicial proceeding, which is prime/acie defa- 
matory, is liable to be charged with defamation 
under section .500 Indian Penal Code, irrespective 
of his liability to be prosecuted for perjury. Such 
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Defamation -f.mci.i. 

jtoi'son would 1)0 protoctod if ho could show tliat any 
of tho exceptions to section 4 <0, Indian Penal Code, 
u])ply to him. 

rnteh Miiliainnunl v. Croini, ^4 P. R. 1^89 Cr.; 
and Unijfi v. Ci'ou'ii, 14 P. I». 1893 Cv., followed. 
Piu'NDi R.vm r. Kmpkroh. 7 P. ^V. R. 1911 Cr. 
Delivery order Jutc in Cnlrntta—Cns. 

tiiin 'Llll> I’lif'i'il irnilnr r.'.- /eppr/ — {'nn'idi’l .t»7 

f/X '•/ 1873), 11.8— I'rnnsfci' of /'/oprut'/ .h7 (/!' 

.■I ISS-J), 137. 

Ill India there is now shitutory roc-)j<niiion of a 
delivorv ordi'r .as a doemnont of title (sia* section lOS 
(if the Contract .Vcb and .section 137 of the Transfer 
of Property Act) and under it tho transferee acipiires 
a title to tho fjoods to which it relati s. 

The.so doliveiT orilers pass from hand to hand hy 
endorsement and art* sold and dealt with in tin.* 
markel: and accordinj; to the itivariable coinse of 
dealin'f in th*:* Calcutta Jute Trade, tlclivery orihns 
are only issued on cash payment and are dealt with 
in the markel as absolutely ropp'senfin^ th*‘ L'oods 
to which they relate. 

On .Marcli l.'t, 1900, the defendant sold certain 
Hessian cloth to J., on condition that payments were 
to ho made in eash in oxehan*''' for delivery orders. 
On March 2ml, tliree delivery orders were issued hy 
the defendant to./, hy whom they wi-re ])ledtroil on 
March 4th to tlm plaintilf 'I’he plaintilT subsequently 
pnrciinsed (bo dclivmy orders from J , who on March 
Itb bad jrivim a cluMpie in |)ayment of the (foods to tho 
defendant. ()n March 8th, the chetpie was rlishonoured. 
Then tho plaintiff domnnd<Ml the (foods from the 
d' fendant w ho refused t(* give delivery of them to 
the plaintiff. This action W’as then brought for 
delivery of the (foods or their value or damages for 
conversion: 

l/c/d, that the defendant intentionally caused tho 
plaintiff to hcliove that the cash payable in respect 
of tho goods to which the delivery orders related had 
in fact been paid, that the plaintiff acted on that 
belief, and that the defendant cannot ho allowed to 
deny that such cash was paid and, therefore, 
cannot claim to bo entitled to a lien as against the 
plaintiffs. Anolo-India Jctk Mu.ls Co. r. Omadk- 
MULT., 38 0. 127 b59 

DlSCtl^t^fC—Power of one of two joint di'cri'e- 
holdcrs to give a valid discharge 4 64 

DiSCharg'COf debt - .loint family consisting 
of father and son —Payment of di'hf made to son 

838 

Discretion ot Court, what it moans 503 
Divorce Act (IV of 1869), s. 3 (I) — 

./urisdic/ion --Sui/ for ilittsolnUon of nifirringr — 
Piirtica rcniiUng within jtiriioUrtion hut reiiaratclg — 
" flcKidi' or luf^t reriihd together” — Punctuation, 
inference from ^Englhth /an*. 

The Chief Court has jurisdiction to entertain a 
]ictition for divorce where the parties at the date 
of filing the petition reside within the jurisdiction 
of the Court, though they reside separately. 

v. Dnrnnd, 14 W. R. 416: IPinj/rore v. 
ir/ayrerc, 14 W. R. 41^, followed. 

Per Reid, C. and Kensington, J. — 

Tho word “together" in section 3 1) (.f the Divorce 
Act mu.st be read with “last resided" only. Had the 
intention of the Legislature been to iimke “together” 


Divorce Act— concid. 

apply to “reside” also, there would have been a 
comma after “ reside " and after “resided”. 

Per Raftigan, J .— 

Legal documents in strictness should not bo 
pnnetnatod and this rule applies equally to Acts of 
tho Legislatui-c. 

.lurisdiction to grant dissolution of marriage or¬ 
dinarily (h'jicnds upon theilomicil of tho parties, but 
Mu* Li i.M.'lutnre of this country has madoitdepeud 
(III rcsid(*n(c alone. It is doubtful whether tlie 
intention of the Legislature was not to require some¬ 
thing in the nature of a “ matrimonial house ” as a 
substitute for domicil. 

In Knglund, Courts previously assumed jurisdiction 
to dissolve a marriage if the ” matrimonial home ” of 
t he parties was in Kngland, As the law now stands 
the KnglisI) Courts have no jurisdiction in such cases 
even though the inatriinonia home is in England, 
unh‘ss the parties aic domiciled in England. 

/.(’ Mi’f^nrier v. Lc Me<uiier, ^1895) A U. 517; 64 
L. .I.P. C. 97; 11 K. 527; 72 L. T. 873; Niboyet v. 
Kibnyet, 4 P. I). C. A I; 48 L. J. P. I; 39 L T 486; 
27 \V. R. 203; referred to. Henrietta Alexandra 
Hale v Ja.mks Frank Honduras Gale, 17 P. L. R. 
1911; 4/ P. R. I9il; 122 P. W. H. lOU 487 F.8. 


DOCU merit, construction of. Sec Construction 


or DOCUMENT. 

- — , construction of—English 

applicable 

Earnest money, forfeiture of 
Ejectment. Sec Aoka Tenancy Act, 
Tenancy Act. 


rules not 

641 

525 

Benoal 


of luider-i'cjy'i/ 


164 


-SUic —Defective frameofsuit 105 


Elephants, whether/o-.r natunr 108 

Escheat- Jli'irtms I not in n fillngr oinied by 
hfteroijriieons inoiirifttirg IhoIij—( locerninent entitled 
to interred l*rinriiilr.< api>lictddr in such eases —Pro- 
l>rirt<irij hoilg, right of. 

The right of the Crown to claim escheat does not 
rest on customary law or on Hindu Law, hut is based 
on grounds of general orunivcrsal law. 

Snell right arises only whore there is no person 
eiilitled hy law or hy custom to inherit. 

'fhe right of tho proprietary body as a whole to 
succeed in ca.scs in which tho right of escheat e.xists, 
is primarily based on real or assumed rohitionship to 
the holder of the land, or to the member of tho pro¬ 
prietary body from w’hom his title was derived. 

Such a right should he assumed in the case of 
homogeneous estates or subdivisions of estates, 
whore the owners are all or nearly all of tho same 
tribe as tho last h«)lder of the land or tho member of 
tho proprietary bod)* from whom ho derived his title. 

The right of esclieat should not bo assumed in tho 
case of heterogeneous estates or sub-divisions of 
estates held by persons of different tribes or different 
gots of tho same tribe. Tho presumption in such 
cases is that tho State has a right of escheat. 

When the property in tho land wa« originally 
derived by gift from a member of tho .tribe of iho 
original proprietary body, the right of that body 
should bo recognized on failuro of tho donor’s and 
donee’s lines, 
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Escheat —concUl. 

In any case in which the wnjib’Ul’arz declares the 
right of the proprietary body to succeed totho land of 
heirless owners, Government should sot up no claim. 

Bhupia V. Jamna Da$, 80 P. H. 1885; Lekna v. 
Kishan, 78 P. R. 1^88; ^jVpa R/im v. Cde Run, 
77 P. R. i896; S/icnaa v. S'«rd/i7, 61 P. R. ;89S; 
an^ Harnam Singh V. Parlab Singh^ lOi I'. 11. 1906; 
J29 P. L. R. 1906. relied upon. Waziua c. Mano.al, 
3P. W. 11.191); 2 P. K. 1911 Rev.; ISS P. L. R. 
1911 294 

Estoppel - Alienation —Widow—Con.sont—Next 
reversioner at date of alienatitju—Next rever¬ 
sioner at date of widow's death—Impeaching alie¬ 
nation . 2 1 

— - Amending plaint according todecision 

of Appellate Court - Appeal from order—Acquies¬ 
cence—Conduct—Uight to Hie appeal 4b3 

-—Defendant producing falsepaltn/i,whe¬ 
ther entitled to benefit of presumptir)n—Ke-entry 
by landlord-Tenant surrendering—Kjoctment of 
under-rajynf I 

- DHivery order—Jute trade in Calcutta 

— Custom—Title—Cnpaid vendor 869 

■ • —- Execution of decree—Construction 

632 

— -- Mortgage docreo by landlord—Purchase 

by third party in execution —Rent decree by land- 
lord—Purchase by landlord in execution of rent- 
decree—Priority of title 54 

Mortgage-Purchaso of property bv 
mortgagee—Liability of mortgagee to prevent re- 
demption by mortgagor 3'*9 

’ Mutation of names on oomsent by minor’s 

mother—Aequiescenco 3ti7 

— --- — (Iccupancy-holding not transferable- 

Purchase-'Title of purchaser Subsequent sale of 
holding in e.xccution of rent-decree obtained bv 
some of co-sharer landlords 928 

Pre-emptor denying Iocuh Mtamli of de- 
censed vendoe’s sons to appeal-Whether lie can 
give them a Iocuk srandi to execu'e his decree 

405 

--Suit for conipen.^ation against Railway 

Company for non-delivery of goods—Notice of 
claim, proof (»f—Offer hy Railway Company to pav 
-Waiver ^ 122 

Tenant, right of, to build on his 'mhan' 
—hstoppel ngaln.st the landlord if Iniildi g not 
ohjected to in time—Minority of landlord at the 
tnno of huildin^, effect i f j QQ 

Exlopi)(>l ayainsf Act of Leginhluir- 


Kabulyat (wca/erf to lnn<iloriI~S>ihxP,jue„t myvient 
0 ) rent to regiMered proprietor Whrther there is 
entopiH’l - Bengal Tenancy Act ( VIII of I88.=>) s 60 — 
Land IU‘yistration Act {VII of 1876) B. C., xs. 78. 81 
Evidence Act (I of 1872;, ». 1 Jfi, 

There can bo no estoppel against an Act of tlio 
LegiHluturo. 

Madras Hindu Mutual Benefit Permanent Fund v. 
^Oava Chetti, 19 M. 200 and Jnyabandhu v. Radha 
Knehan, 4 Ind 003.414; 36 C. «20 referred tc. 

Consequently, the principle of estoppel cannot over¬ 
ride the provisions of cither section 7-8 of the Land 
RepPtraiion Act or section 60 of tlio Rengal Tenancy 
Act; and a tenant who has executed a kabulyat in 

favour of a landlord may resist a claim by the latter 
for rent, on the ground that his name has not b.)on 


Estoppel —concld. 

registered under section 78 of the Land Registration 
Act, and that he tthe tenant) has paid rout to the 
registered proprietor. 

The restrictions imposed by section 81 upon 
section 78 of the Land Registration Act, to the effect 
that the disability imposed upon the proprietor who 
has failed to register his name to realise rents coasoH 
when that proprietor sue.s to recover rent nridorii 
written contract, cannot he incorporated hy implica¬ 
tion into section 69 of the Bengal'Tenancy Act. 

Therefore, an unregistered proprietor cannot sue 
for rent even upon u kahahjut executed hy the tenant 
and it is open totho defendant to prove payment of 
rent to the registered proprietor and to plead that 
the plaintiff has no enforceable right as against him. 

Abdui. Aziz V. Kanthu Mi’llick, 13 C. L. J 693 38 

C 512 407 

- Mortgagor and mortgagee Tramjeror an^l 
transferee of non ir tnsjeruble holding—Question of 
trnnsfernhiiiuj of holding—Mortgagee.purelumer and 
private purchaacr. 

A mortgagor is estopped from denying his mort¬ 
gagee’s title and the existence of the lien which he 
has created or from defeating its enforcement against 
the properly ujion which it was placed. 

Dcbendra Nath v Mirza Abdul, I Ind. Gas. 264; 10 
C. L. .1. 1.50, relied upon. 

Wiicn a non-transforablc holding is sold or rnort- 
gaged by a tenant ho is, as b etween himself and the 
transferee, estopped from sotting up that such sale or 
mortgage is invalid. 

The question of transfr-rahiUty of the holding docs 
not arise between the mortgagee-purchaser of the 
interest of the tenant and the private purchaser 
Irom the same person. Siivama Charan Bhatta- 
CIIARYYA r. Mokhoda Sundari Dkbi, 1 i C. L. j. 4S7 

49 

Evidence -Conviction based on circumstantial 
evidence 929 

— — Fact que.stion of-Weight to he attach- 
ed toopim.mof IrmlJudge -Srtongcase of plaintiff 
- Not rebutted—Personal testimony of defendants 


— ' required by Couii but not wanted 

by party—Civil Procedure Code (Act V of 1908;, 0. 

Where a Court desires to have the evidence of a 
particular witness, whom the defendant does not 
desire to call the Courtis not justified in insisting 
on the defendant paying tlie amount necessary to 
secure the attendance orevidenee of the witness and 
on defendant’s refusal to do so, declining to ’issue 

summonses ftu-the attendance of his witnesses In 
sueh a case the correct rroceduro is to take action 
under Order XM, rule 14, of the Code of Civil 
Procedure Billa r. Chhuta, 159 P. L. R I 9 il 35 

Evidence Act d of 1872), s. 13 -Value 

of instances 1?40 


/cx .7 -I 1 ®^* cISi (3) snef 

(b) ■Admissibility of proceedings of another lUiqa. 
tion- Statement made by a woman as to her marriage 
M ifn another j^rson, admissibility of-Finding of fact 


]05i 

Evidence Act — COllttl. 

how far it can he chnJIomjcd in s^cou I nppc tl— 
Parctice- Wholc cannot be challenged. 

The (luestion for decision was wuetlier tho appol- 
lant was the Icgiliinnto daughter of one K ami/J. 
Tho respondent contended tliat R. was not the 
legally married wife of K. nni in proof of it produced 
a (‘'imprimis? and a decree h-'tweon 7^. and another 
person liy which 77. ohtnin'‘d only n small amount 
as maintenance. He also relied upon a statement 
made by R on a certain occasion admitting that she 
was the concubine and not the married wife* of K. 
The questl'in before the Court was whether the 
compromise and the decree passed in the other suit 
as^ well as the statement of II were admissible in 
evidence. In sec nd appeal it was also urged that 
the statement of J{. had not been proved bv tlie best 
available evidence: 

Uehl, that tho compromise and the decree passed 
in the other case were relevant fuct.s under section 
13 of the Kvidenco .\ct: 

Held, also, that tho statement of 77. was admissible 
in evidence under section clauses 3; and (.oj, of 
tho same Act; 

Held, further, that it was not for a Court in second 
appeal to consider the precise degree of iveight to bo 
attached to thedifTerent partsof evidence. If a finding 
of fact had been arrived at after a careful considera¬ 
tion os aw’hole, no valid obj(>ction in law could bo 
made in second appeal with resjiect to this tinding. 
Pakbati V. Mahauaj SiNun fsS 

SS« 24* 30t 133 —Confertiiioa 

not relevauf aijnin.-*t the rnnk-cc, irltrUicriclevant ngninAt 
aco-acciiM‘d Sfafement Confexxion Accom/i//re. 

A house was broken into at n ght ami certain ]iro. 
perty .stolen. During the police investigation one 
K. stated that he and l\ had committed the bur¬ 
glary. On search some stolen property was recov(‘r<'f| 
from r.’s possession. alone was sent up for trial and 
7C. appeared as a witne.^s for the prosecution. A. in 
his evidence gave the same story implicating himself 
and V. On this tho Magistrate transferred K from tho 
witness box to the dock and trying them jointly con¬ 
victed bothofthem. It was found i)n appeal that 
K.'s statement, wliioh amounted to a confession, had 
Ixjen induced inone of the manners specified in section 
24fOf the Evidence Act: 

Held, that as K.'s confession could not he used 
against himself, as lieing irrelevant under section 24 
of the Evidence Act, it could not ho taken info 
consideration against U., a co-accused. 

Held, also, that K. was not an accused person when 
he made his statement ns n witness liofore the Magis¬ 
trate but K. was an accused per.son with //. when 
his statement was used against both and conse(inen‘lv 
it was a confession. 

Held, fnnher, that ns an accomplice i.s a witness 
and not an acensed person, sect ion 133 of the Evidence 
Act did not affect tho question in the case 
Emperor v. ITmada, 9 P. R. 1911 Cr.; 166 P L R 
l«iJ;22 P. W. R. 1911 Cr. ‘ 340 

-S. 30 340^ 532 

s. 30— Retracted confession of 

co-aecoeed 
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Evidence Act— coucid. ^ - 

T~", CiS. 3 5 —Statement 

made by a woman abytit her marriage with another 
person, admissibility of | 33 

table ' ^of pedigree 

"T .r* 35 —Register of births and 

deaths 713 


I lur- Succcfmn Act (X 

^ ^-i-^Cicil Procedure (h,de ('Act XIF of 

IS*^:.', «. 13—Quetifinn of status decided' hu Probate 

Court-Poxcer of Civil Court to go into 

tarn m regular mil^nur.y.n of proof^Regular mil 

aja,n^t adn ,n,^rafri.v^Pcr.san in lawful po^nc^Hon. 

A question of status decided in proceedings under 
the Probate and Administration Act can be gone into 
again in a regular suit. 

A j Ogmoiit of a Probate Court is conclusive 
pioof that the person to whom Letters of Adminis- 
tration or 1 robato have been granted have been clothed 
with the powers and the responsibilities of the 
aooonsca and of nothing elso. 

mef;''-" 8 J-r. 

609; ()> R. R, 4.77; Kanhun wRadhachnrn 7 W R 3<8- 
-Vu Ungin v. On Going, U. H. R. 1902-0^, U Proh.’ 
A Ad. p. I, relied upon. 

Ma Gaunij v. Xyun, Civ. App No, 227 of 1907- 
follo.Tcd. ’ 

Where a person is in lawful jms-ession of an estato 
It IS for any one who disputes i.is right to prove that 
ho H not tho owner. 

A, ns the wi.lf.w of If, applied for Letters of 

Admini.stration tolnsestate. Hor status was denied 

by Ins relation but fl.e Probate Court held that A. 

was li.s widow ami grunled her Letters of Ad' 

miinslration, C. then brought a civil suit for the 

property of a on the ground that A. was not B's 
widow: 

HM that the bardon .,f |,.„vinK that A. was not 
he ",d..w of B., was on C. A. had by virtue of tho 
Letters o Adunuislrat.,,,, Kraatcl to her ns adminis. 
tratn.v delivered to herself claiininf. as sole heir tho 
residue of the ctate. .She was, therefore, in lawful 
possession Mt .Nowk '/.as r. ,Mi SiiukTaik, C. It. R. 

j, 1)1 

z ’ 63— Sivanf/nry cvidence^Whe- 

tUcr newspaper ts secoudarg evidence of a letter not 

found and not proved to have been wrlHen by ac- 

rnsf>a. ^ ' 

Secondary evidonco cannot bo given of a document 
which has not been proved to have boon written by 
the accused or oven to have exi.stod 

A copy of,t newspaper puhlishing a defamatory 
oer cannot bo used secondary evidence to proven 
etter w Inch has not been found and has not even 
been proved to have been written by tho accused. 
Ramlal Uatara.m V. E-mpkiior, 8 A. L. J. 30i 


lion. 


ment in a Will 


S. 32—Admissibility of a state- 

S67 


~ - S. QS ^ Sale-deed -Proof'-Attesta. 

In order to prove a salo-.leed it is not necessary, 
under sect,on h.S of the Kvidenee Act, to examiuo^: 
marginal witness, ns the snlu-deed is not a document 


S. 74~Chittn 

s. 83 


64 

287 

376 
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Evidence Act —contd. 

— S» 83— Maps and plans prepared 
hy Government Admissibility in evidence. 

Maps and surveys made in India for revenue 
purposes are official documents prepared by competent 
pei-soiis and with such publicity and notice to persons 
interested as to be admissible, and are valuable evi¬ 
dence of the state of thin^^s at the time they were 
made. They arc not couclusive and may be shown 
to be wronj^; but in the absence of evidence to the 
contrary, tliey may Iw properly received in evidence 
as correct when made. 

Juytulindranafh Roy Y. Secretary of State for India, 
30 C. 291. followed. Murti Saxkarax v. Manavik’ 
RAMAN, 2 M. W. N. ?13j 0 M. L. T. 415 653 

- 3.90 376 

-SS^9I, 92 718 

... S. 92, cl, 4 —What amounts to 
>crihcation on moditication of the terms of contract 

- s, 92, proviso 2-Oml ag¬ 
reement regarding inteivst wlien i)ro note silent 
aUmt interest 315 

t 92— Om/ agreement^Admissi. 

bdity^buhsruuent cuiulnef of parlies, when admissi. 
ble. 

Kvidenco of any oral agreement or statement as 
between tlie parties to a document cannot be ad- 
mittedfor the purpose of contradicting, varying, add- 
ing to, or subtracting from its t^rms. 

But evidence of the conduct of the parties sub- 
sequent to the execution of the document isndmis- 
Bible to show what the real meaning of the contract 
was. Such conduct is also admissible if it rmiy 
operate as an estoppel when it amounts to paK 
performjmco of the contract. 

Baksu Lakshmnn v. Oovinda Knnji, 4 B 594; Abdul 

Ohnfiir V. Abdul Kadir, Ti V. K ifOI: l' 4 p' L H 

1901; Karshi Kath Chatterjee v Chandt Cham lianer. 
jee, 6 W. U. OH; L. \{ Sup. Vol. 3H3, followed. 

IJalkisen v. ir. Legye, A. 149; 27 I. A. 5H, refer- 

n 27 IMt. 1911; 

1 Ib 1 . W. li. 19'1 100^ 


S. 103 


456 


_ ?• * >6 937 

" I '2— Legilimar.y—Unrden of 
proof - Non.access-Proof of illeyitiuuicy. 

A. sued B., his father, and C., the adopted son of R, 
for partition B disowned A 's paternity, and stated 
hat hiB mother J). lived separately from him for a 
long time and that ho had no access to D during the 
penod when A could have been conceived by her. 

n orried a first wife, and again married us he 

quarrelled; 

subaequenhy, D. sued B for mainteimnco. and ii. 
n reply brought a suit for restitution of conjugal 
iigUtB whereupon tl.ey became reconciled to e^h 

stanllv^ » '•‘''r? *!' l.ousoslie con- 

tauUy usited B m his house without the knowledge 

Uttd a deed of settlement iu favour of C in 
which he did not disown the legitimacy of D x 

of nii ’• vireumstances, the onus 

of section 

hi hoV Act lay on R and the fact that 

he believed /). to bo guilty of infideli-y and produced 

^MLicsses to prove it, did not dischL-gc th^ onu^ 


Evidence Act - concld. 

A:s legitimacy must, in those circumstaiicos Im 
presumed. Vknkayya v, CmouitirpATi Pfoiia 
Nagaxna, 2 M. W. N.312 3 g 9 

S. I 14— Pr(? 8 umption of con- 


structive possession in favour of trespasser 

- s. 115 

S. I 16 

*21, 123, 124, 


742 


126 


S. 

S. 

S 


133 

138 


467 

125, 

917 

340 

917 


. - 1 45—Statements proviousir 

made by witness and recorded in the absence of J 

CUBOCl * 

Excise Act (XII of 1896), ss. 20 21 ® 

49-Sa;c Cimrus hond in the hnndn ’of 11,1 
E-rcise Authorities to an unlicensed person^Sale de. 

jined for the purpose of the Act. 

For the purposes of tl.o Excise Act Xfl of 18Sfi the 
siile of uu mtoxicadng drug is uot complete until 
de ivmT thereof to tl.e purc-haser or some one on is 
behalf, cousequeutl.v a liceused vendor who holds a 
sale-.n-bond r/mrn, heenso nnd sells the rhara,.i„. 
bond ... the l.,...,Is ot the Excise A..thoritie 3 to a , 
nnheeased person, who cannot take deliveiw until ho 
takes out a I.eonse does ..ol break, ,..,der section 2 ? 
oftheExcsoAct the condition of his license am 
.s uot l.ableto be prosec.ited ,...der section 49 
Dhaxi'AT EnrsuoK, 5 I>. W. R, lyn Ca ■ 4 P it 
19 ICn.SJP. L R. 1911 ’ Roo 

^ SS. 21,49 fiSo 

Execution-.l»ar/i,moi(-.lp,j/,cat, 

Jtmi aismused^Atfachmcnf still subsisting 
\ here property is once attached in execution an 
order ...endy d.s....ss.ng the ap,,lication for execution 
wh.ch does not contai.. spe.nlic words with. 

< n,,v..,g tl.e attach...o..t ,..,d wl.lch is ..ot a,, orde.’ 
declar...g tl.e decree .ncapahle of executio.. will .mt 
have the effect of .a.siag tl.e attacl...ie,.t. So ioi g a! 
s..e . ,..tach...o..t s..bsists, a., alienatio.. „f the pr“ 
pc.-ty l.y the judg...ei.t-detor is invalid 

folhlwod"' ' 

Puddo,nonce V R,„j Jlulhoora Xnlh Chuudhn, 12 

Ji. h.ll. 411; 20 W.R, 133, distingaiLd i^Tur 
Ali r. liisEiAMBHAR Das, 8 A. L. J 619 245 

Execution of Uecree-Limitatio... see l.m,. 

Regular -it-Uecrer 

possession of decrce-holder- Suit for rocoverv of 

excess trees not burred 991 


. decree— aS'iJp t’,. 

partr^docree sot aside after sale-T.tle of pared,astj 

361 


award-Uerrve ffiving 

re.ned^ n„Tp"sfponT-1S‘„f 

i»terp.ti.,g':.ecL-L!^^:^-s;^r “1 

_■__ 975 



l056 

Execution of dccree-cmtii. 


INDIAN CASKS. 


[1911 


--SaU? of m»irt''ajfc-(l|)r(iperty 

in cxpcution of simple inonoy-ilecreo -Purciia-^or at 
anction-salo, whclhor representative of jmlj^inent- 
dobtor—Subscejuent sale in cxecutif)n of decree for 
sale passed on mortguf^e—Auction-i)iirc)ia8ers at 
the two sale', respective rights of 722 

■ --Sale, setting aside of, by 

payment—Deposit within thirty days—Court closed 
on thirtieth day—Deposit on re-oj)cning <lay, 

validity of 5 I 

_——-— No time fix(>d for payment 

in the decree i 87 

_ -- j,,,- ciu'ciiiiim — lhsnii.'‘!‘al 

fof dr/aiW/, rjffct oj—Whether ttiheis (i\nnj effect of 
ItrecioHif order- Order for nltnrhwntl. 

The mere circumstance that an appliratioa fur 
execution has lu'en disniissrrl for d«'f:>ult, does n<»t 
take away the effect of any previous order which 
might have hceu made. 

Kamini Vehi v. Ayhore Xath MookeijeCy 1 ind. Cus. 
402; 11 C. L. .1. 91; 14 C. W. N 357, rcHcd upon. 

An npplicatiouforcxccufiou of a ilecr«7“ uas made on 
August 5th, 1904. Then another application was made 
on October 5tli, IP07. Notice of tliat appliiutiiai was 
duly served under sectii>u 2*18 (jf the Code of >882 on 
the judgmeut-delit<»r who aski’d for time to pnder his 
objections. Time was granted, but he faihal to 
appear on the date ti\ed. On tliat date the Court 
passed this onler: “Decree-holder is to take fni-thcr 
stops on or before January 7th, 190s‘’. On this 
day the application for execution was di.sinissorl fm* 
default. The present application was pro.sented tm 
August fth. 1908: 

lield, that tin? order necessarily implied an ml- 
judicutiou that the decree at the time was capable of 
execution and that consequently no jjuestion cviuld he 
raised in the present proceeding that t e application 
of October 5th, 1907, was barred by limitation. 

Jfangui PevKhnd Dichil v. Grija Kovt Lahiri, 8 C. 
61, U C. L. R. 13; 8 I A. V3, relied upon. 

The nriuciple of the decision in Mnnijnl Pershod 
Djc/i it’s case is applicable whenever there is anad- 
judication by the Ctiurt upon tin* rights of the parties 
to an execution proceeding: it is not c.«sciitial that 
there sliould be an order for attachment. 

Mazzem Uonnain v Sorot Knmari Drbi, 5 Ind. Cas. 
89; 14 C, W. N. 433; ll C. L. .1. 8.)7; referred to. 
MURI^lDHAR Sl'PAI- V. NaRSINUA I)4S 35)9 

Application prndiny — Appeal — Inter¬ 
mediate application barred —Ues judicata. 

An application for execution of a decree was made 
in 1C03. The Court ordered execution to procce<l. 
The judgment-debtor appealed against the order, 
which, however, was upheld on the 2nd of August 
1905. Ill the meanwhile, the decree-holder made 
a fresh application for execution of the same decree 
in 1904 and this was rejected by the first Court as 
time barred. 

After the order of tlie Appellate Court on the 2iid 
August 190-8, the decree-holder applied in 906 for 
the proceedings in execution to be continued on the 
application of lf03 The Court ordered a fresh 
application for execution to be tiled, and so, in I90r, 
a fresh application for execution was made. It was 
rejected by the Court on the griiiind that it was 
barred as m judica/a by the order of rejection on 
the application of 1904. 

On appeal to the High Court: 


Execution of decree— contd. 

llcldy that the application for execution must bo 
allowed. '1 he right of the decree-holder to proceed in 
execution on tlio strength of the Appellate Court’s 
order in his favour could not be effected by the order 
of the first Court pas.sed in the darkhast of 1904; 
because the latter was the order of n lower Court and 
it was jiassed in a darkhast whicli could not havo 
legal validity so long ns the darkhast of 1903 was 
kept alive by proceedings. Bai.kkisiina Wamnaji v. 
SiuvA Chi.na Mhatra, 13 Bo>f. L. R. 230; 35 B. 245 

81 I 

-- —■* — Construetion of decree — 

LstoppcI —Hes judieafa. 

In execution of a maintenance decree the decree- 
hohlt'r made applications for sale of certain properties 
alleging tliat they were liable to bo sold under the 
decree. 'I’lic judgment-debtor had notice of these 
applications hut <lid not object to the sale. In n sub- 
sc(juc t application for sale it was contended tliat the 
decree did not authorise the sale of property: 

ilelily tliat the pica was untonahlo. 

Siibrnuw lyijar v. Kaganivial, 24 M. 683, referred 
to. KoNOAMA NaIOU V VKXK.U.AKSlt.MI 632 


- ■■ - - Dcrfce obtained ill Soiifhal 

Pargnniiahs—No arrest in e.reculion — Trans''cr of 
dfcree to Court outside Sonfhnl Pnryannahs —llVic- 
ther decree may hr cjirntrd by arrest of JioJyinent- 
debtor. 

A decree wlii«'h was ohijiined in the Court of the 
Deputy t ■ollccl»irof Dcoghui in thcSonflml Pargatinnhs 
and which could not have hcmi c.xccnicil by tlio arrest 
of the judgment.debtor if it had been executed in 
any of tin* Coiuds in tln*Sonlhal I’argannuhs, may be 
e.vccnted by his arrest, wln*n it i.s transferred to any 
Court for c.vocutimi outside the Soiithal I’nrgannahs. 
Dkosau.vn L,\i, SiN(;n r. I’a.wAc. Ka.m 538 


__ __ —— Itrliberate iinder-vnluaflon 

in sat) lo t'rlainaiioii—Material irreyularity ~ Sub* 
stanlial injurij—Ciril Br«ce«/»/rc Code Act XIV of 

1HS2 . .ss. 2'-7, 1 1. 

Deliherute iindor-vnliialion tif jiropertv in a sale 
prochunation is a material irri'gularily in publishing 
the sale witliinllie meaning of seclton 311 of the 
Civil I’rocmlure Code, 1882, anrl if tlio properties 
have been sold hidow their jiropi'r value the sale 
sliould he set aside. 


Sadalinand Khan v Ihul Knar, iO V 2; 26 1. A. 
14(‘: 2 C W. N. .V")0:, relied upon SiVAUrRUA DkbI i’. 
K.u.MoifA.v I’OODAR, 15 C. W. N 577 5 


*" Landlord anil Icnant Ai Yce* 

iiient embodird in decree of Court Itrlief against, for- 
fi'itiirc—tiranted in cJccution proceedings. 

'I he rule that Courla of equity will not forego their 
power to grant relief against forfeiture in the case 
of non-payment of rmit where the relations of the 
parties are those oflandhii'd and tenant, merely on the 
groiiml that the agreement between them is emlxidied 
in a decree of Court, applies alike to a suit to 
enforce a decree and to a proceeding in execution. 

Karishnabai v. Ilan (lovlnd, 31 B. 15; 8 Bom. h. R* 
813; I M L. T. 370 (K. H.l, followed. Bai.amdiiat 
IlAVJinuAT V. Vinayak Ganpatrao, j3 Bo.\f. L. R. 

35 B. 239 746 
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Execution of decree-contd. 

~ [ ; - Limitatwn for (ipplivalion 

— Step-in-niti oj ei'ccuHon of a decree,” meaning 
vf~Proccs».fee, effect of depositing^Limitntion Act 
(IX of 1908;, Sch. /, Art. 182. 

In execution of a decree dated 15th November 1906 
tl»o decree-holder’s last application was made on the 
19th March 1907* In it the decree-holder j)rayGd 
for the issue of a warrant forthcarrest of tlio judg- 
ment-'lebtor. After several notices, issued to the 
judgment.debtor, had returned unserved, the Court 
ordered the issue of a warrant. On the date of the 
last order the decree-holder's agent was present in 
Court and pressed for the issue of a warrant. The 
present application for execution was made within three 
years from the date when the order for the issue of 
warrant was made in the presence of theagent of the 
decree.holder but more than three years from the date 
of the last application for execution. The jud-'ment- 
debtor objected that the execution of decree was 
barred. The decree-holder contended that his agent’s 
request to the Court to issue a v^ arrant of arrest was 

an application to the Court to take a step-in-aid of 

execution and having been made less than three years 
lim.Ziom ‘^PPlic’fttion there was no bar of 

<lecreo-holder's agent 
could not be considered ns an 

«tudn,r “ “‘'-■>'■">•'"‘1 of 

Sdcct 

U O. C 121 ’ 

I _ ,, 182 

I,,,- , , -P'‘{>A>i»--Godoicn — 

Uttimj.vnlne~l roJiU ofbusinct^s carried therein— 

■rrcct prtncipic for OMsemnent of mexnc projits— 

ilensiiie of damages—Special f/riHmyr-C'/u/Hi in suit 
cun clab.r"'''’'' '>f compensation which a decree-holder 

c u claim us mesiioprolitfi In respect of a godowu is 

thu annual income fntm the property during the timo 
the judgment.de!,tor withheld possessiin and n 
mcomo IS to he measured by tlie value of the use of 
the property, that is, the lotting value of the loiZvn 

iurrLd f by tbo bu«iue., hu 

%'i 

aLdute-MaiJr 

tho‘ f to oo...ido.- 

.ought ^ oxocutiou i. 

coo^li,'!,'‘ canuut iu ox-cuuti.,n pro. 

a Court of (M,mpotent jurisdiction. 

Iiid Htate, 10 

Jiui. tas relied upon. 

t" ‘'‘0*0 

icrm., 1 he judgment.debtor is to pay K. I ono 
mou ■5a m‘ont[.: 

Ider . tl>0 decree. 

w 1,™ “ ‘“''‘""‘t ■>=‘ocutio.> 

wunoiit any order ab.soluto : 

in.mb!;,.?'' "■o''‘««f?o-Jeeree waa payable by 

liorgg , f f’ 'u. “‘0 ‘■-•■■"‘S of .ec- 

f tUu Iraiisfer of Pruporty Act and therefore 

I orviatgns of section 89 were iimppUcable.' ’ 

« 
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Execution of dccree-concid. 

Bechoo Singh v. Bechharam Sahu, 1 Ind. Cas. 677 
10 C. L. J. 91, referred to. 

An order absolute is entirely forthe benolit of the 
mortgagor, and if he delilK?rately waives his right in 
this behalf, it is not open to him subsequently to 
turn round and contend that tlio decreo-liolder is not 
entitled to execute the decree without an order 
absolute. IliswA Nath Prosad v. Phagwanihn' 


~ - Objection by judgment’ 

debtor that the auction-purchaser has taken poisea. 
»ion of proj)Crty iowhich he was not entitled, main- 
tninahility of—Necesaity of separate suit^Civil Pro. 
cedure Code (Act V of 1908;. s. 47. 

Where a judgment-debtor objected tliattlie auction- 
purchaser liad taken possession of property to which 

liis sale certificate gave him no title: Held, that the 

(piestion in dispute should be decided by a separate 
suit and could not be decided under section 47 Civil 
Procedure Code. ’ 

B/mj/ifa'i v^i?(inifY/n Lai, 31 A. 82; 6 A. L. J. 7I • 
5 M. L. T. 185; 1 Ind. Cas. 416, followed. Maharaj 
Singh v. Jagax Nath, 14 O. C. 70 7 14 

Payment out of Court—Omis. 
Sion by decree.holder to certify-Payment of the 
amount by judgment.debtor to third party— Suit for 
recovery oj amount from decree-holder—Limitation. 
Where a clecrcc-holder failed to certify to Court a 
payment made towards the decree out of Court and 
the judgment-debtor was compelled to pay the 
amount iu cousecjuenco to a third i,arty; Held, that 
time began to run against the judgment-debtor for 
the recovery of the amount from the decree-holder 
from the date when lio hud to pay the amount u 
second time. 

(J'/f.LTc:—Wheth(*r, in ordinary cases, limitation runs 
against the judgment-debtor on (he expiration of 90 
days from the flute of the payment, Marappa 
Chetty I’. 8HUNMOOGAPPA Chettv, 2l M. L. J. 518 

462 

- Soldter’s pay—Liability for 

attachment —Karrant offlccrs—Aasistant Surgeona in 
the Indian Subordinate Medical Department—Anna 
Act of 1881, s. 14t. '' 

The (piestion was whether the wdiole or uuy iior. 
tiou of the pay of Military Assistant Surgeons in 
the Indian Subordinate Medical IJeiiurtment was 
liable to attachment in executi(,u of decree; 

ii(?id, that the respondents being Warrant Oflicers 
were ‘soldiers’ as doliued by the Army Act and, there- 
fore, their pay was exempt altogether from attach- 
ment under the proviso to section 144 of the Act. 

iratso/i V. Lloyd 25 M. 402; and Calcutta Trades 
Am,a„Uo,i y ItuDland, 24 C. 102; I C, W. N. 136, ciis. 

14 o"c'“s-> ’ 

for rent—Salo of temiro— 
famt tor rent for iiitermediiUo period—Personal 

of ««cutur 

of brcbdnrie!:"""‘“ "“'^■“^-•‘or.onnl linbibty 

ooU 

Ex parte decree-Appenmneo-Advocate 

appearing and applying for adjournment and tlien 
JMthdrawing on the application for adjournment 
being refused—Application for setting aside—Sufli- 
cient cause jjq 

Application to set aside— 

k ^4- _ 


Applicability of new Act 
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——---Sale—A'.f inirtr dcercc set 

aside after sale—Title of purchaser for value 36 I 
Expert teStimOny-«t)vernment expert 

not cited and not cross-examined—Opinion not 
admissible. 965 

Extradition Act (XXI of 1879), s. 14, 

inquiry under^Uigh Court—Power to ttnnsfcr — 
Power to contiiil procedure. 

The nip:h Court has no p(nver to order the trans- 
fer of an iruiiiiry under the Kxtraditimi Act, section 
14, because the competency of a Magistrate to hold 
an iiujniry under that section depends cm the autho- 
ri/.ation of the Executive (lovermnent. 

There is no provisi»)n of law which empowers 
the Uijjh Court to request the Oovernmettt toappoint 
another Majostrato to whom, if appointed, the llieh 
Court could transfer the impiiry. 

As the High Court dues not possess any |»ow(*r to 
control or interfere in the conduct of an impiirv held 
under section 14 of tho Extradition Act, it cannot 
declare by what procedure tho Magistrate should be 
guided in the further cojuluct of the in<|uirv. Mnhuiil 
Dev Das. In re, l.o C. W. N. 7:1") 946 

Exlraaitlon Act (XV of l903)-i/iyh 

('our/< Cliurfrr .irt {'24 A' 2'> I'irf. ('. lOP. X. 15- 
Jliyli Court — Pnii er of /nijn'rri.don ~A piH'llnte jio /s- 
diclioH. 

A Magistrate acting uiuh>r th ' Extradition Act is 
not subject to any appellate jurisdiction: he makes 
intpiiry and reports the result to Govornin(‘nt. Con¬ 
sequently, the High Court cannc)t interfere with his 
ortior. UunoLv Stallman r. Emi'eror, 15 C. W. N. 

737 618 

— ■ ' S« 3 — Pni’? —llujh i'ourVifpower. 

The Extradition Act provides for bail to bo ftir- 
nished by persons accused of certain crimes, and the 
matter is one which must be regulated by the pro¬ 
visions of the Criminal Procedure Code, Tlio High 
Court has the fullest disci'elion in tho matter but 
regard must be had to the provisions of set’tion 490 
and the circumstancos of the case. Runoi.r Stall¬ 
man V. Empkror, 15 C. W. N. 730; 38 C. 51? 958 

Fact, qu€>ftioH of—Weight to he nttnehed to opinion 
of Trial Judge—Strong caf^e of plaintiff—Sot rebutted 
—Personal testimony of defendunts. 

The plaintiff sued to recover certain jewellery, 
or its value, alleged by her to have boon deposited 
with the defendants (who were husband and wife) for 
safe custody. She produced receipts purpf>rting to 
be signed on behalf of tho defendants by tlieir 
son for the jewels but the defendants alleged these 
were forgeries. The defendants denied the deposit 
and said that the only jewels they had received from 
the plaintiff had been deposited with them by way of 
security for two loans Ks. 2,500 and Us. 1,090 res¬ 
pectively they had made to her. In support of 
this story they produced promissory notes ff)r those 
amounts purporting to be signed by the plaintiff, 
which she in her turn denounced as forgeries: 

Held, that the dispute being one of fact, great 
weight naturally attached to tho finding of the Trial 
Judge, that the evidence as to tho notes did not 
suffice to displace the case of tho plaintiff in rngjird 
to the jewellery, cspecinlly in the absence of any 
denial by the defendants and their son, and that the 
case of the plaintiff had not been rebutted. Dcrga 
Kl’nwar V. MATnuPA Kunwar, 15 C. W. N. 717 

963 P. C. 
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Family arrang-ement— Will—immediate 

operation—Final and irrevocable—Whether docu¬ 
ment is Will 285 

-settlement. Sec Hindu Law. 

Final Order —Privy Council Appeal—Receiver, 
order appointing—CertiHcato—Fit case for appeal 

439 

Foreclosure. See mortgage. 


- -— Conditional sale - Non-possessory 

hypothecation of moveublo.s 869 

Forfeiture of pardon. See Criminal Puo- 

CKDURK Codp: s. 339. 

-of rights on non-payment of 

revenue—Ue.grant —Improvement —Co-sharors — 
Rights inter sc 694 


Fraud. See Limitation Act, 187', s. 18 . 

** Decree—Suit to sot aside decree on ground 
of fratul—What plaintiff should prove—Fraud 
j)ractiscd upon Court—Dishonesty of claim 905 
“ —— — Payment to docroo-holder before date of sale 
—Fraud in conduct or ]>ublieation of s.ale—Second 
appeal, whether lies 625 

- - ' -Plaint and v'-ritten statement both defective 
—Prop‘r course — Fraud must be plea<led spociallv 

922 

— — Sa>7 for decl tration th'P decree is I'oid jor 
frond practised on the Court—Ponna burial yround 
—Suppression of existence of Hindu Tempie on land 
— Effect oj Much supprcs.sion on the v.iliillty of the 
decree—]\ hat constilufi''i fniul—Setting aside 
whole or prirf of decree—Consent tf the Ponno com- 
in'iiftg—Cu.stinn —Obs'rea n :cs of I'onnis—Smetity 

of buri.il yround —Conscerafion —R’anrcH of dead 
bn hj. 


1 wo c )ntrae(or.'< purchased from tho Trustees of tho 
Ponn i C)iutnuuitya hurial grounrl. pr<)mising to give 
the Ponnas another pioeeof latnl frjr hiirvingpurposes 
and tf) pay for (ho reitn)vjil f)f tho r<'rnainsf)f the dead 
buried at the old cenif'-tcry to the now place, and tho 
Cf>urt in a suit at tin* instance of four mcinhers of tho 
Cf)mniiini(y settled a scheme for carrying out tho 
saifi transfer. Aft(*r this, soimi Ponnas sued for a 
declaration that the fh*cre(* in the abf)vc suit was void, 
making the trustf'es, the plaintiffs in the first suit and 
the (■f)ntractor.«, all defendants. Dn tho date fixodfor 
the hearing of tliis second case, some Madrasi Hindus 
wer<> also inafle parlies a.s tho decree and transfer 
wouhl affect a temple of theirs on tho land. 

It was contendoil limt the dccroo was obtained by 
practising a fraud on (he Court when it was led to 
believe that tijc exchange of the burial ground with 
the contractors was made known to, explained to and 
accepted by, the whole Ponna community; 

Held, that on the evidence, it was proved that tho 
sclieme was duly explained to tho community and tho 
niinute.s of the meeting of the community properly 
represented what occurred. 

It was further contended that tho Court was 
in»t inffu-med of the oxisteiico of a Madrasi temple on 
part of flic laud and of the fact that tho Madrasis hod 
aninterest in it and that tho facts material for the 
Court to know were kept deliberately from tho Court: 

Held, that if the Court had been informed of the 
temple it must have issued notice to tho Madrasis, who 
would have strenuously opj)oscd the scheme and then 
the Court would have either declined to entertain tho 
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Fraud —concld. 

Bchemo at all orinij|;lit have sanctionod tlie aulieiiio 

except in so far n's it affected the Madrasis, or would 

at any rate have called upon the trustees to prove 

that they had the riglit to have the temple removed 
at \yi\l 

Held, further, that as there was a suppression of 
material facts wliich it was essential that the Court 
should have before it and which might, and probably 
would, have caused it to arriv'oat a different decision, 
the decree passed in the previous suit for settling the 
scheme must be set aside so far as it affected the 
land occupied by and for tlie Madrasi temple. 

Boewfdl V. Cooh, 27 1,. U. Ch. D. 424; Brooli v. 
Lord Mooftiqre, AG Eufr. liep. Ch. 419; Pasupati Xath 
Bofiij \\ }{a7ulo IaiI^ 30 C. 718 relied upon« 

.Among Ponnas, cremation is considered the letter 
way of disposing of their dead, and even if tho 
dead are buried, no sign is maintained of where the 
gmves are. No custom exists requiring the relatives 
to go to the cemetery to invito Ihcirdend to feasts, nor 
does any peculiar reverence ultuch K. tho gnivcs 
or the remains. The cemetery is not consecrated and 
a body once interred can be disinterred and then 
cromated or removed to nnothor place. 

P'inirao Narnyan V. lUntnmhhan, 2i) U. 138; In re 
Plum^lead'Burial ground' L. It. Pro. Div. (1895) 
225 at p. 234; The Queen v. Tuiss, L. It. 4 O, B. 407- 

li? 5-2; 17 

V. 11. 7Go: rhr l{4>clor of St. Oeorgcti Uanouer Sniuire 

y '077, Qwen V. Dr. TrMram, 

to 1. li. it. 214, distinguished. Mauno Auno Myat 
V. Ma ^ WKT, 4 Buk Ij. T. 76 7gO 

~ iH-fixecution of decree. ~ Rx parte decree 
Hole - Kx parte decree set nside after t:ale-^Tille of 
pnrehager for value. 

Ihe won! "fraud” is very loosely u.sed in cases for 
sotting aside of sales: every irregularity is taken to 
he fraud with the eonseijnence that such a finding 
nivrilvcs. A tinding of fraud should he reserved 
tor that whicl) is dishonest and morallv wronif* 
a yngiio genera! linding of fraud is not ‘suffieient- 
fLctiiul uiiud inust 1)1* ostublisliod, * 

111 nxi oxcc'ution eiile under an ex parte decree to all 
appearancofi in order, a person lieeame a purchaser 
l()i; value. Subsoipiently, the ej: parte decree was set 
aside as It was proved that summons had not been 
duly served: 

/|e/d that the sale was valid and the imrehaser 
conhl not be deprived of tlie benefit of his purchase. 

It iH the policy of tho Court, and a very wise policv" 
to protect Its purchasers, for although in an individual 
case there may he some hardship, it would be far more 
prejudicial to the geneml body of judgment-debtors 
that any doubts should bo thrown upon titles 
acquired by jiurchasers in execution under deci-ces 
which arc to all appearances in order and free from 

Dev, 16 C. W. N. 876s 38 C. 622 361 

.1 n 1...P .. r—Intent to defeat or 

delay creditors—J/u/o/ide sale 922 

“ ~ ~ T,- ^7 father to his minor 

Bon—No consideration 906 

. -Settlement in favour of 

I ther dl by mother—Brnatni transaction 

Religion Act (XXI^of 

)O50) 


Causes Act (X of 1897), s. 

•i {^p)~Civil Procedure Code (Act V of 1908^, 

0. XXI—Central Provincen i?ei‘eni/e 3/o/iuo/ Vol III 

Revenue Book Circular No. IVS^Laud, definition of 

-rrcee-Jurmliction of Civil Comt to attach and 
sett trees. 

Trees of all kinds, standing on an agriciiltural 
holding are part and |mrccl of land used for ugri. 
cultural purposes, at least in thoso cases where tlie 
property in them has not lK*en expressly severed from 
tlie property in the soil on which they stand. There, 
fore, the jurisdiction of a Civil Court to attach and 
sell such trees m execution of a decree is ousted by 
Appendix C, to Kevenne Book Circular No. ivi 
(Centra Provinces Iteycrmo Manual. Volume III, p.76.) 

Ihodohmtion, which must bo applied to the word 
land as used m the Civil Procedure Code, is that 

J897, which includes trees. Sukhnandan c Manak. 
CHANI., 7 N. L. It. 63 473 

Gift, construction of. Sec wir.n. 


meaning of 


Grant of Land RBvenuCj 


Guardian— Widow 'Re-marriage—Children by 
hrst husband-Bernoval from guardianship-Big. 
cretion of Court—Welfare uf minor 69 

‘VIII Of 

loyu), S. a -Oivtcr appointing guardian-Sub. 
sUmUve application, whether nccc^isrtri/—Purdaiuisliin 
ladies. 

A Court lias no power to make an order appointing 
a guardian of minors except on a substantive appIN 

cition ** 

The mere fact of the mother of a minor being a 
jxirdanashin lady is no obstacle to her being an 
pointed guardian of the minor. Jaiwa.yti Kumari u 
Gajadhak Upadhya, 1.5 C. W. N. 67d; 14 C. L. J. 226 


i 7 - GuariZm/i.s/it.) of 

the person of a mincr—Vufitness of the presumptive 
hetr~i!oiher.in.law and father.in-law, prioiiiy as 
between, for guardianship of a minor icidoiced 
dnnghteiAndnw—Jfiiidu Law. 

Usually, it is undosiralile to appoint any one 
guardian of the person of a minor, who is the pre- 
snmptive htir to the minor’s property. * 

Sami liowJagadeb v. Eliavatha Row Oauahavadhu 
16 M. L. J. 357 , referred to. ' 

Under tho Hindu Law, the father-in-law has a 
minor right to the mother-in-law for the custody of 
a minor widowed daughter-in-law. Krishnaswami 
Chetty V. CoTTAit Mangammah, 2 M. W N 365 


4„} 11 , / • . ^^—Liventory—Sum 

to be allowed for ir.inor's maintenance. 

When appointing a guardian for the estate of a 

minor the Court should diiect the guardian to file an 

mventory or li.t of the minor', property in Court, and 

rhould allow a maximum sum fur tho maiuteuance 

educa 101 . and advancemout of the minor, which sum’ 

should never be exceeded without the leave of the 
Court. Lachmandasu. Mamdki 243 

Guardianship —Mother's right to be guardian 
of minor cliildren—How defeated 9u4 
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Gujarat Talukdars Act (VI of 1888), 

E Tftlukdnri Sptflcinent 0£icpt' _ Noficc — 

Decree-holder submitting his claim—E.rrhision of 
time Limitation—Application for ejrcculiou. 

A. obtained a decree for money apninst /?., a TalnV- 
dnr, on the 22nd of February 1903 and presented his 
first for execution on the 8th of Decem¬ 

ber 1903. From the 2ist of September 1905 the 
Tnlukdari estate of li. came by notice to be in the 
mnnaRement of the Settlement OtHcer under section 
29 li. of tlio Gujarat Talukdars Act, and as reiiuired 
by that section, A. submitteil his claim under the 
decree for the consideration of the officer on the 7th 
of March 1906. The officer rejected the claim on the 
12th of Au^nist 1908. A. then applied to the Civil 
Court to execute the decree and claimed in com- 
putation of the period of limitation to exclude the 
whole of the time taken up by the Settlement Officer 
in consideriiiK l‘is rij^hts under the decree: 

Held, that A. was not entitled to exclude the 
whole of the period taken up by the officer and, there- 
fore, his application for execution was barnul by tim ?. 

Section 29 E. of the Gujarat Talukdars Act places 

no absolute bar upon the rifrhl of a decrce-hold.T to 
apply to the Court for exocuti«m In-n-ason of the 
submission of his claim to the SettlenuMit Officer. 

Under that section a decree-holder has to do one 

of two things before he can ask tho Cmirt to execute 
bis decree, flo has either to pi-odiice a certificate 
from tho officer that tho claim has been duly sub. 
mitted or to apply in writing to the officer for such 
certificato accompanied by a certified copy of the 
decree and wait for the expiry of one month from the 
date of receipt by tho officer of the application. If 
tho officer gives no certificate within that month the 
decree-holder’s right to apply t.) the Court for execii- 
tion revives. Ganfatsinoii v. IbuiniiAi, 13 Horn L H 
292 Q I 2 

Handwriting*—Government expert not cited 
and not cross-examined-Opinion not admissible 


tl91t 


HaC|iat, meaning of—House property included. 

The word hagiyat means rights in immoveable pro¬ 
perty and though it is as a rule used in connection 
w'ith landed property, there is nothing to prevent its 
application to house property abso. Bawa Sinoii r 
LACH.MAN Singh, 24 P. !l. 19il; 180 P. L. II. 1911 

8S0 

HIgfh Court —Jurisdiction—Person living out¬ 
side but caiTying on business within jurisdiction 
of High Court 89S 

* Power to grant hail in extradition 

CE609 9^8 

Power of supervision—Appellate 
Magistrate acting under Extradition 

618 


jurisdiction 

Act 


-—" Power to transfer—Power to control 

procedure 946 

Hindu \m3.W— Change of religion—Effect ofeonrer- 
sion of member of Hindu joint family to iluharnmn. 
danism—Regulation VII o/1832, #r. 9~Act XXI of 
I860— Compromise—Family arrangement for settle, 
ment of disputes—Compromise by Hindu loidoiv— 
Reversioners, whether bound. 

The intention of the Legislatnre in Ixith the enact- 
ments, Regulation VII of 1832 and Act XXI of 18.50 


Hindu Law—contd. 

is perfectly clear: by declaring that the Hindu or 
Mahammadan Law shall not ho permitted to deprivo 
any party not belonging to either of those persuasions 
of a nght to property, or tlmt any law or usage which 
inflicts forfeiture of rights or property by reason of 
any person renouncing bis or her religion shall not 
be enforced, the Legislature virtually set aside the 
provisions of the Hindu Law which penalises 
renunciation of religion or exclusion from caste. 

Therefore, where inn joint Hindu family consisting 
of a father and a son, tho father was converted to 
Muhainmadansim in 1845, the effect of such conversion 

was not to make the son tho solo owner of tho nro- 
pi'rty of the joint family. 

On the death of tho son and subsequently that of 
the father, the daughters of tho son sued a daughter’s 
son of the father who had taken possession of tho 
property as heir, for recovery of possession, and the 
suit was compromised by the parties dividinn* tho 
property between them: ” 

Held, that tho emnp-omiso was a family arrange 
ment for the .settlement of disputes and was hindhig 
upon the reversionos. Khunni Lai. n. Goiund 
Krishna Narvin, 15 C. W. N. .545; S A L. J. 5.52* 

13 C, L. ,1. 675; 13 Rom. L. R. 4i7;10 M. L T 25 ’- 
2 M. W. .V. 432; 21 M. L. J. GI3 j 33 A. 356 

477 P. C. 

- ~R‘di>/ioii.< rcrenionies, peyformnnre of 

—Cho».<ing of prie:<t.-i:rehislrr title to olftrintc, if 
tenable, . ' ' 

Parties who re(jiiin* ndigions ciTemonies to he per¬ 
form.-d f..r tlioir I.enefit ar.- at lilM-rtv I.) cliooso tho 
pric.sf l.y wIiMin flios.« cereimmi.M shall' he performed. 

Gour Moni Ih-hi V. Chairman of Panihati Muni'. 
cipab/y, 6 Ind. Cas. 861; n C. L. J. 7b U C. W. N‘ 
10.57, relied upon. 

'J'lierefore, when pilgrims on their way to Gya 
perform the sradh cen«mony of their ancestors on tho 
hank of the Punpun, no .)ne i.sentillod to a doclara- 
tion that he is exclusively entitled to officiate as tho 
priest. 

Hut A deelarntion may he obtained that a person 
IS entitled to olHcinte as priest for such pilgrims as 
may choose to employ him and that ho cannot l>o 
prevented from exercising his calling. Dwarka 
Misser V. Ram Photau Misser. 13 C. L. J. 449 4 I 

-— :--Adoption-AdepOoa not valid 

—Claim by reversioner to property of adopfee—Kela. 
tiouship of plaintiff ns snpindn. to adoptee’s natural 
family—Recognition of adoption -Estoppel—Whether 
bars right to claim ns reversioner—Mistaken impres. 

Sion of law as to validity of adoption, effect of—Title 
by prescription. 

Plaintiff sued for a declaration that certain aliena¬ 
tions by 1st defendant were not binding on him as 
reversioner to her deceased husband R. It was 
found and conceded by plaintiff that R. was adopted 
in another family, hut that tho adoption was not 
valid. The lower Court found, however, that plaintiff 
had treated R. all along ns an adopted .son, that, 
thcreforo. he was estopped from disputing tho validity 
o the adoption, that R ceased to belong to his 
natural family, and that plaintiffs claim to tho 

reversion ns a member of R.'s natural family could 
not bo upheln: 

Held, (1) that the result of the estoppel would only 
be to prevent tho plaintiff from disputing R'a title to 
le property of Ida adoptive father as adopted son, 
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and that it could not give R. the status of an adopted 

son or put an end to his position as’a member of his 
natural family. 

Amistaken impression of law regarding thevalidity 
of an adoption is not a ground on which any estoppel 
can be based. * * 

(2) that R ’a adoption being invalid, his title to his 
adoptive father 6 estate was acquired bv prescripti<m, 

1 -nc estate and that plaintiff 

was piititl^d to the reversJoD* 

re^rre(Uo^^^^*^*”" ' 3 M. L. J. 100, 

rnf'vrr'' J- Ch. 

loVf T lo An,’’; fi'''"’"’" Ammai. 21 M, L. J.cOC; 

10 M. L. r. 19; (1911) 2 M. W. X. 62 | 94 

p. , 7”-“ Adoption —Kritrinia —Saccmion— 

JiigAfo/ adopted son to succeed coUaUrallu-Cus- 
tom^Appoiiilmeut 0 / heic 

« hnl . 7 “ Pl»co that the adopted 

«». lioB the ripht of collateral succession. In the 

fnrher ordnmrd.v to the estate of his adoptive 
athcr only, as the relationship lietween tlio two 
Jfl purely a personal one. 

53 P- 

—DiuiKion hij CO. 

mdoivs-M.enaf.on hy triU-Status 0 /din^uon. 

pciticH into three shares, triving to the 1 st wife one 
J.harc, 2 nd wife anotli.-r share, and the daughter.s of 
he 2,Hi wife a third share. The two wives mu<L a 

division of the properties and in the partitinn-doed 

! !!?';r‘'^ provision that one should ni.t question 

y he daughters as reversioners, it was contimded 
that unless the nght of survivorship which accrued to 
on,. c«.w;d„w ,,n the death of tho ,nhor, was prel.? 

to hnv,I"rl!vi" ‘ I'O intended 

li ^ and the words used only 

>nutcd the kind of disposition that must remmin urn 

queslioned and did not include a disposition by Will- 

Whore the document provides that the widows 
have no right of alienation without fho consent of 
ach other, it must be presumed that tho right of 

kerned'ti'r "'"'1 ‘ be 

nceincd to have been ^fiveo up, 

Somathi Aunnal v.Knpputhoyi Ammo, U Af L J 

PachatiumMa r. K.uvaJ 

366 

oy father tci//ib«f consetit 

g 4 
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Kali Shanker v. .Vaiioi, Sitigh, 31 A 507 • fi A r r 
762; 3 Ind. Cas. 909, referred to ® I- J. 

J*"™. 8 A, L. J. 15, 8 Ind Cas 
,31, d,st.ngu.Bhed. Tola,,. Ram r. Babu Lao, 8 A L 

_ 908 

* Ion-)l7doic-C(mse«t-Verst 

iperswjier at dale o/n/iena/jon-_,Ye.rt reversioner at 

fljl. „li,„„Uon~ 

An idienation by a widow will, tl,e consent of tho 
«S'do"„th ‘l-e time of tho 

£;i'is.'cr£.sis,‘,,'£^ 

Kota ChiaV.vauamikr, 9 M. h. T .356 4^21* 


aUolala 

^J^(iracter of in-operty changed. ^ ^ 

If a certain piece of laud is really absolute debiittar 

s;;, :t;2 

tenants m occupation of the land: ^»»dant s 

tion of\l"'f "■’>» to decirlothe ones- 

Jr ;1. 

piitv tho ilofendants W(*re entitled to ivin ^ 
-ion thereof, B„A„ArAKA;;‘' 1 oJ“ ^"“’Bn,!:^; 


vcnch tho U . rv , intnoi lo jm- 


nfu^, i-j-A , A. utinouc cotisenf 

liriljj 0 /—qwstioned ly a son's 

non Bubnequenfly horn, 

A joint Hindu family consisted of one R. and his 

two sons H. and . 9 . id. made a mortgage of the ioint 
property to which 9. gave no consent ^ 

HWd, that the mortgage was invalid and inoffec- 

I ns TV even by tho 

of H, who were born subsequent to the mort- 


peach thesetaen.nt-n.nu 
and prudent-(omi)ro7nise of doubtful claints— 
.■lhsencc ofd,ie tmiuiry nto facts by 7 ,iinor's guardian 
A family settlement entered into on behalf of n 
»>nor by a person who acted as his guard 1 ,. is 

fni dal,:;: td""‘'’v' -‘.r^ --f Sb J 

lui Claims ami each side had mateWni a^t «aa 
strength on which toearry on the contest the 
of winch might reasonably he thoiight’douhtful mul 
winch a settlement enabled them^cgHl^To 

m/n*r ZnewTl ^ml ‘tonclusive^'^or^^ts 1 

character. binding 

rs':::;: f, ,;s ,r"" 

tarn circumstances forming the basis of Hu t m 
n.^. and yet held that ti,o sottIen.cn Avl‘'l:: a,’“d' 

JVKB n. Rama Ivkb, 9 M I,Tts ^ 
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Hindu Law-contJ. 


’ - — — (inardinnship (*f (lie |>ersoii of n 
minor—Untitncss oftlio prosninptivo Imir—Mothcr- 
in-lftw and father-in-lnw, ])rlority as Ijotwoen, for 
jinnrdianship of a Tninr)r widowed daughter-in-law 

283 


-Joint family — of 

property irhUe foinihj is Joint —l!7ie//ier Joint )>ro. 
l>erty or self-nrtiuired — Vre>oimption — Onus. 

Certain nR'mberH of a joint Ilinclu family aequin'd 
property wliile the family was joint. They sul»- 
sc(piontly sued for a declaration that the ])ropertv s*) 
acfiuired was their self-acquir*“d pniprrty: 

Iletd, that there was no presumption that the 
property was self-accpiired and tlie jilaintiffs must 
sliow' that it w’as their self-acquired propinty. 

Hem Kath lini v. Jonkrt' Rni^ A. W. N. (1905), 212 ; 
2 A. L. J-658 ; S/n’rj;ohn»j V. lioian, 1 11, h. It. IH4-. 
referred to. Sahd.akSinuh v. Biiopat SixciH 124 

■ — — Debt due to the familv — 

Suit by Nrana<?er for its enforcement —Kit^lif to sue 

—Omission to implead the other eo-parceners_ 

Maiutainuliility of tlu> .suit 874 


Joint fimili/ consisting of 
father and ^on—Pnijnicnl of debt made to son— 
Discharge of debt. 

Where in the case of a Hindu joint family con- 
sisting of a father and son, debts duo to the family 
are paid sometimes to the* father and sometimea 
tothe son, the payment of a debt to the son would 
absolve the debtor from liability in respect of 
such debt. Jauanoir v. (i xoa Siiaii, 62 I’. L. H. 
1911 838 


— ■ — -, manager of —.S'ln't to re. 

cover debt fielo'iying to Joint fainilij —Necessanj parlies 
—Competency of the Manager to bring such n suit. 
The plaintiff, as maua;;er and head of a Hindu joint 
family, sued to rei-ovei a debt due by tlie defimd- 
ant to the money-lendinj^ business htdonKin;; to the 
family. The debt was based upon a pro-note e.vp. 
cuted by the defendant in favour of the plaintiiT’.s 
uncle, who at the time was the head of the familv. 
Tlie defendant objected that (ho plaintiff alone eouid 
not maintaia the suit; 


/fold, that, as the head of the family, the pIuintilT 
was competent to maintain tho suit ami that it was 
not necessary for the other meinhers of the family 
to be joined as plaintiffs, although tho Court hail 
discretion to add them as defendants to enable it 
completely and effective ly to adjudicate upon all the 
questions involved in the case. 


Kishen Pershad V. Hoc Narain Singh, 16 C. W. X. 
321 ; 8 A. L. J. 250; 9 M. L. T. 34;t; 13 C. L. J. 3-15-21 
M. L. J. 378; 9 Iml. Cns. 739 (P. C.), follow’ed. 
Bishamrar Nath r. Indakbass 14 (). C. 127 200 


--- Marriage expenses of male 

mejnbers—Charge on property. 

The marriage expenses of the male members of an 
undivided Hindu family are a legitimate charge on 
the family property. 

Kameiwara Sajitry Y. Veeracharbi, 20 U. L. J. 855; 

8 Ind. Caa. 195, followed. ARUNAciiAt.A Reddv e 
Abunachala Reddy 


— ;-Joint family — property purchased 

in the name of one meinher—Presumption as to its 
Jointness. 

There can bo no presumption in favour of a family 
having any joint property nor can it be presumed 
that property found in tlic possession of auv one 
member of a family is joint family property, unless 
it is showni that the family as such possessed at least 
.some juxiporty. 

liamraj Ral v. Sah'k A. W. N. (1899) 214; Hem 
Xalh Pai yjanki Rai, A. \V. N. (1905) 212; Taruch 
('hander y. Jodheshiir Chunder, 19 W. R. 178; 11 B. 
L. P. 193; Keel Kisto Deb v. Bar Chander Thakur, 12 
M I. A. 523; 12 W. R. 51; fj B. L. R. 13 (P. C.); 
Dhnram Das Pandeyy. Shama Soondri Dibiah, 3 M. I, 
A. 229; 6 W. 11, 43 (P. C.); Gobind Chunder v. Dourga 
22 W. R. 2J8; 14 B. L. R. 337; TM^ishman 

Mayarnm y, Jamna Bai, 6 B. 225; Luximan Rao V. 
Mallar Ran, 2 K. 60; 5 W. 11. 67 (P. C.); Mooljt Lalla 
y. Gokntdas VttUn, 8 B. 154; Toolsecdas Ludhn v. 
Premji Tricumdas, 13 B. 61; Dxcarka Das v. Jamina 
Das, 13 B. L. R. 133; 9 Ind. Cas. 948, Jagmoha7nda8 
y. Alin Maria, 19 B. 338; Kunhia Lai v. Debt Dass, 
22 A. ]Al; Lai Batiadur V. Kanhaiya Lai, 29 A. 244; 
11 C. W. N. 417; 15 C. L. J. 340; 4 A. L. J. 227; 2 M. 
L. J. 147; 17 M. L. J. 228; 9 Bom. b. R. 597 (P. C.); 
referred to. Ram KtsHUS'DAS v. Tanda Mal, 8 A. L. 

J. 27 543 

■ — ' Mitak.sham —Rale in e.vecH’ 
lion of ti decree on nn>rli/age rienited by father — 
Son 11 't a pirfy to Ih 'mortgage—Right of son'sH’Idow 
to iinprach the .<alr ^I>ecre>\ execution of. 

A Hindu joint family consisted of a father and 
four s<ins ono of whom was a minor. The father 
c.vccnted a mortgage on ()io basi.s of which the 
mortgagee brought a suit for sale and obtained a 
ilecreo in execution of which the property was .sold. 
Tlie minor son died leaving a widow: 

Held, that it was not fipen to the widow' of the 
minor son to say that her liiisband’s share could not 
bo inortgjiged by his father and could not pass to the 
nm*tion-purchas(‘r at a sale in evecution of tho mort¬ 
gage decree. SoHM e. Moh.ax Ki-ah 228 

- property t presumption 

as to~Property purchased from Joint funds—Joint 
family property, existence of, necessary to raise pre- 
sumjdion ns t<» joint ness. 

In order toe*(nb|isli that jiriqx'rty purchased by a 
meniher of a joint family is joint family property, 
it rnn.st be shown cither that it was acquired from the 
common fiimlK or that the family of which the pur¬ 
chaser is a ineinbm* ]iossesse«l joint property. 
Without such pn.of the iiresmiqUion that tho ]>ro- 
perty is joint family jirojierty cannot arise. Gopal 
r. Bisiu'.N Nath * 64 

--Joint propcrty-fVi/t to 

daughter by Jalher of ancestral immoveable property 
njter her nuirnage. 

A gift ofanco.stral immoveable propertv by a Hindu 
father to his daughter, after the latter’s marriage, is 
valid. In making such a gift the father merely dis¬ 
charges a moral oliligution. 

Churman Sahu v. Oopi Sahu, 37 C. 1; 13 C. W. N. 
991; 10 C. L. J. 545; I in.l, Cas. 946, Rammasami Ayyar 
V. Vengidusami Ayyar, 22 M. 113; Kudiilomma v. 
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Narasimha Charlu, 17 M. L. J. 628; Kamakitfii Ammal 
V. Chakyapiini Chcttiar, 20 M. 452; 17 M. L. J. 450; 
3 JI. L. T. 23, distinguished. Anivill.v Sl’ndara* 
BAMAYYA t>. CllEKLA SlTAMMA, 9 M. L. T. 469; 2 M. \V. 
N. 422; 21 M. L. J. 695 56 

-Maintenance— Principles in 

atcarding maintenance to widow—Rate of main¬ 
tenance—Claim for arrears—Demand nnnecesKary— 
Costs in'.maintetMnce suits. 

The amount which a Hindu widow is untitled to for 
licr maintenance is an amount, which in the opinion 
of the Court would be required to unable lier to live 
comfortably according to the standard of comfort 
obtaining in the community to which sho belongs, 
regard being hatl to the extent of the ])roperty out 
of which she is entitled to receive maintenance. 

No hard and fast rule can bo laid down that sho 
is untitled to a particular fraction of the income, 
although sho Could in no event claim movo than 
the income of the share of the estate which her hus¬ 
band would have been entitled to, if a division had 
taken place during his life-time. 

A Hindu widow is entitled to arrears of maiu- 
tonancu from the «lale of her husband's death. No 
formal demand is necussary. 

Arrears of nmintenance may be refused to a Hindu 
widow only whore the person liable to make the 
payment has justifiablu grounds for inferring 
tlmt the claim was abandoned and had in consequence 
not set aside any portion of his annual incomo to 
meet tho claim. 

l^ija Yarlagadda MaiUkarjuna Prnsndha Xaidti v. 
R'tjah Yerlaggada Darya Prasada Naidu, 24 M. 147; 
27 1. A. 161, referred to. 

A widow may waive her right to maintenance 
by living separately from her husband’s family, but 
the waiver cannot be inferred from the fact of sepu- 
rate residence alone. 

The object of a maintenance suit being to ascertain 
the liability of the family estate, tho costs of such 
suit should ordinarily come out of the estate. 

Where a lesser inaiutonanco is allowed to the widow 
than was claimed by her, tho defendant should not bo 
allowed proj)ortionate costs on tho amount disallowed, 
unless tbe claim is exorbitant. Kanoathayi v. Nelli 
Muncsawmy, 2 M, W. N. 322; 9 M. L. T. 461; 21 Al. 

Ij. j. 706 1 10 

--to widow— Mitakslmra- 

Partttion among licr husband’s co-parceners after suit 
for mainteiuincc, how far ajfects claim for mainten¬ 
ance—Claim, enforceabilitg of, as against the whole 
Hiidundcd family. 

Ihe claim of a Hindu widow for maintenance as 

against the undivided family of her deceased husband 

is not affected by a partition effected between the co- 

liarcuncrs of her husband after tho institution of her 
suit. 

The claim is enforceable against the whole un- 
divided family, i. e., against all tho co-parceners who 
can bo traced to a common ancestor, and not against 
that hninch of the family only to which the plaintilT’s 
husband belonged. 

Hemangini Dasi v. Kcdarath Kundu Chowduhry, 16 
C. 768| distinguished. 

^Jayanti Subhiah v. Alamelu Mangamm, 27 M. 
46, explained untl referred to. SumuYULU Cuetty 
V. Kamalavalli Thayauamma, 21 M. L. J. 493; 10 M. 
1 . T. 1 347 
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---IWarrlag-e-Lcgitimacy-J/,,!,™ 

R'ljpats not Kshnlfriyas—Karewa marriage botwoeii 
a Jhabra Rajput and u larkhani woman is valid— 
Burden of proof-Marriage between Kshattriya and 
a Tarkhani woman j 52 

r - -«-,™ Partition —Decree for partition 

—Appml pending—Doctrine of survivorship — Subse¬ 
quent change in the family-Decrce unaltered 
Where a decree for partition effects a sever¬ 
ance of tho joint family, this severance is not affect- 
ud by tho subsequent filing of an appeal from the 
decree unless and until it is reversed. Births or deaths 

afterwards supervening in thofamilv cannot alter the 
decree. 


Ordinarily, decrees which were right at the time 
they were passed are not varied by reason of events 
which subsequently liappon. 

Snkharam ^[ahadev Dangev. Hari Krishna Dange 6 
B. llo, dissented from. ’ 


Joy Narain iiiri v.Qrish Chunder Myfi, 4 C. 434 ' 

5 LA. 28; Appovier v, Rama Subha Aiyan, 11 M. L 

A. 75; 8 W. K. 1; Chidambaram Chettiur v Gauri 
Nachiar, 2 M. 83, referred to. 


It*,/# Mil 






A I 


• 1f 


Is. 8U at p. 844; 9 M L. T. 64; 21 M L. J. 31; 8 Jnd 
Cus. <36; Sangtli v. Mookan; 16 M. 350; distinguished 
Subbaraya Mudali v. Manikn Mudali, Vjll S 45 
followed Tiiandayutiiapani r. Kacuxatiia 2 M w’ 
N. 223; 21 M. L. J. 9 M. L. T. 42L ’ 660 


—Evidence neces¬ 
sary toprove—Presumption—Burden of proof—Parti, 
fion of part—Agreement to separate—Conduct of 
members-Statement in Will—Admissibility—Evi 
dence Act {I of lb72), s. 32-Consfruction of docu- 
ment—Useof technical terms of Hindu Law. 

There can be no partition without an intention to 
separate and tijough such an intention may bo 
satisfactorily proved by evidence of conduct, direct 
proof of an intention to remain united will outweigh 
many acts wiiich, though they may be more consistent 
with a state of partition, are not entirely iuconsisteut 
With a state of union. 

It is open to a family to effect partition of part 

only of the family property and leave tlie remainder 
undivided. 


- jMnrna Mudaliar 

18 M.418; and Totlempudi Venkataratnamv. Tottemnudi 

She^hamnm 18 B 611; Appovier v. R„mu sihba 
T'-l I-8 ""• K- C.) 1, relied „p„„. 

191; 19 M. I,. J. 94; 5 M. L. T. 49;' I Z 

distinguished. ’ 

An agreement to sepumto is sufficient to effect 

partition: actual division of the property is not 
necospury. > t j nut 

Appovier v. Rama Subba Aii/ar 11 Ml \ -k 

8 VV. R, (P.C.)l; Po]iati y cLZi 

Xavnilal, n L. K. 87S; 0 A. L J, 597-5 M L 

C L^J 121^* ^ jnd.Cas. 195; 31 A. 412; 10 

The question whetl.er members of a joint Hindu 
he'”/ ^-4 “J” “ question of fact to 

o? eudfeasr””"' 
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Wliero un uatato waa orij^inally aiicestml and 
bclonf'ed t(» a jf)int Hindu family, tho j»rosum]>tiori is 
that it remains joint and ho wlioallej^es the contrary 
must prove partition or acts of separation, 

Mitaammaf Chfcfha v. Bahoo Mihren hall 11 M I A 
369, followed. 

Ccsscr of commcnsality, separate lodging, separate 
use f)f money for an apparently separate husiiu'ss 
and tho conduct of tho parties are all items of evi- 
deuce which must be taken into account and to which 
due weight must be attached. 

Ganexh Dntt Thakoor v. Jevnrh Thakoornnl.^il C. ^62; 
G Bom. L. U. I; 31 I. A. 1C; I t .M. L. .1. 1;8U. \V. X. 14G 
J/arnrj Vifhoji v. Mnkuml Shiraji Xaik iinlatkar, 
15 B. 201, referred to. 

A statement in tlu‘ Will of a deceased co.]>arceiier 
that he and his brothers were living, earning and 
holding property separately, is not evidence of 
separation, os it is not adunssibh' uinh'rany clause of 
section 32 of tho Kvidence Act, nor under anv other 
section of the Act. 

TottempntU Vcukalaxifnam v. T»(icmpud{ Shesh- 
(immo, 27 M. 22^^, relied upon. 

When a Hindu uses about him.self or his property 
terms which have a special technical jueaning in 
Hindu Law, he must, in the ah.sence of evidence to 
the contrary, be held to attach to those terms their 
special technical meaning. Gokai.das c. Ciu.ndiiui, 
4 S. L. U. 22 > 957 

' ■ ■ t Ion — Onus probamli— Breach in 

the xtate of union — PratHinption—Urh'iftol — He-union — 
Proof. 

According to Hinilu Law, the person whoalleges par* 
tition must prove it, because ‘once is a partition made.’ 
If it is proved that there has been a breach in the state 
of union, the law presumes that there has been a com¬ 
plete partition both as to parties and property. Tho 
prcsum])tion in (piestion continues until it is rebutted 
by proof of an agreement, which means proof of 
intention on the part of some to remain united as 
before and to coniine the partition to the rest, or if 
tho partition was intended to extend to the i/iterest 
of all individually, there must be proof that some of 
them re-united. Anandibai v. Hari Suba Pai. 13 
Bom. L, R. 287 91 1 

- ■ •Partition ejected by axcord 

of arbitrators—Partition betxocen tico branches of a 
family—Status of the^memberx of each branch —Pre¬ 
sumption—Separation of branches xivt separation of 
individuals. 

Where by an award of’ arbitrators a jjartition 
was effected between two branches of a Hindu un- 
divided family, and there was no provision for enjoy¬ 
ment by the individual momlwrs of each brajicli: 

Held, that though the branches were divided, the 
members of each branch remained undivided in 
status as between themselves. 

The separation of branches of a family docs not 
imply the separdtion of the members of each 
branch. 

Balahux v. Rukinanibhni, 30 C. 725 at p, 736 and 
Jtanyanaiha Roxo y. Narayannsaicmi Naickery 31 M. 4^2 
referred to. Rajarathnasami v. Anji Latchi 103 
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-Partition deed—Smis by different 

xrxves—ConstnicIxon oj partifion-deed-Severance in 

interest as hetirecn the sons of second xeife. 

A had three pons—one by his first wife, and two 
by his second wife. He executed a Will by 
'vhich lie autliorizod liis executors to effect a par- 
titirm iimrmg hi.s sons when the eldest of them 
nttauioil the ago of majority. Tho executors did as 
they were <lirocted. Pniperties were divided into 
three .shares, one of which was allotted to the eldest 
f^oii, and two (o the other two sons. The deed 

of sepanifioii provided (1) that if anv property was 

lelt umlivided. it should he divided into thrro 
shares by tlie throe partie.s and (2) that in future tl 0 
parties shall have no connection in respect of pro 
perty exc(>pt relation.ship by blood; 

Held, that these provisions effected a soveiiince in 
interest as between the fons of tlie 2iid wife also 
though their property was kept together witliout any 
division. Ko.MALAMBAr, Ammal V. KniSANASA.My 
Bhattar, 2 M. W. N. 310 355 

- - Partnership —Joint family 

tradiny Jinn—Poxver of i-cprcsenttng firm — Manage}’. 

In tin* case of a joint Hindu family firm, tho rights 
and liabilities of the partners cannot bo decided by 
oxclu.sive reference to tho Contract Act hut must 
also bo considered with reference to tho general rules 
of Hindu Law which regulate the transactions of 
united families. 

Satnalhhai v. Sonxeshtenr, 5 B, 38, follo\v(Ml. 

In tho case of an ordinary partner.ship, the acts of 
each partner such as are necessary for, or are usually 
done in tho conduct of, the husiucs.s are hinrling oil 
the co-jmrtners. But in (he case of a Hindu joint 
family firm, the power of repre.seiiting the firm is 
limited to tho Manager or to adult mcmbfr.s acting 
as Managers. 

linmlnl v. hnkhmichand, I H, 11. C. U. App 51- 
Sakorbai v, Mayaninf, 25 B. 20G, followed. Tofanmaf! 

V. McYgoomal, 4 S. L. It. 260 978 

Succession —Daughter—Solf- 


uccpiirial jmoperty 


819 


Right of adojitcd son to sue 


;— -Occii|iaiJcy holding—Suc¬ 

cession, how governed—Son remaining joint with 
father TO-a 


coed collateral IV 


Daughter's sons inherit per 

capita. 

Daughter s sous inherit their maternal grandfather’s 
property pei capita and not per stirpes. LAr.oo «'• 
Laloo 448 

' -Widow— Absolute interest'—Want of 

rex'ersioners ~Ko rlaim by Crown. 

Iho mere tact that there are no reversioners, or that 
the Crown or other person, entitled to property on 
tlu* death f)f u widow, doe.s not claim it, cannot 
possibly give tho widow an absolute interest in that 
projiorty, which she cun bequeath by a Will. 

Collector of MasuUpntam v. Cavaly Vencafa 
Narainnpah, 8 M. I. A. 500; 2 W. H. (P. C.) 59, 
referred to. Janardan Patiiak v. Anu Ra.m Datta 

51 
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- — - Widow — AlicMtuiii of family pro- 

})C)‘ly^^u{t by revet'sionei's to xpt aside—Puech isei '— 
Burden of proof—Future necessity. 

Where a Hindu widow sells her husband's property 
to a stranj?er, tlie burden of proving that the sale is 
binding on the reversioners rests on the purcdmsor 
and on liis failum to discharge sucIj burden tho pro* 
perty reverts to tlie estate. 

A. widow is not entitled to mortgage her husband’s 
property and raise a loan not for her present use but 
to be kept ill deposit with the lender, to bo given to 
her from time to time so long as the amount may 
last and she may have legitimate occasion for expen* 
diturein future. Appajee r. K-imacharli', 9 M L. 

T. 307 i :i M. W. N. 2(i7 ’ 67 ^ 

Alienation of husband's pro» 
}>erty-Purpose of paying off hushand’sdehts-Inyuiry 
by purchaser—Xo inyuines made from alleged credi. 
tors — Whether innuiry sufficient. 

A person dealing with a Hindu widow is bound to 

makeiono^de inquiries into the necessities of tho 

transaction and to honestly satisfy himself that it was 

m the particular instimce for tho bcnelit of tho 
estate. 

^unooma/i Persoad Pandey v. Mundrai Koonweree, 

^ nM ^ ^ relied upon. 

Ihe defendant purchased from a Hindu widow a 
jmrt ot her husband’s prtiporty. Tho reason for the 
rale, as stated in tho kobala, was the payment to IS, 
her iHisband's creditor. The defendant did not make 
uny inquiries from D. as to tho existence of the debt 
imt satished lumstdf with an inqnirv from the widow 
as to the reason for tho alienation. In a suit bv the 
reversioners to recover possession of tho properly, it 

was found that B. was not a creditor of the deceased 
nUHDand: 

Held, that tho inquiry fell short of that which U 
required of a purchaser and that the suit was rightly 

decreed, Janhahi r. Halbhauua Suar, 15 C. W. N. 

. 350 

“ -- Widow manayimj Iwv husband's 

estate-Rcmoval-(h-ant of Letters of Administration 
—Lwoiiity to account. 

A Hindu widow is liable to removal from Ihe man¬ 
agement of her husband’s estate if her conduct and 
nianagement is such us to endanger tho estate; wl ere 
she has obtained Letters of Administration to her bus- 
band s estate, she becomes bound to tho Court, opart 
from lier position as widow, to account for failure to 

got m tlie estate. Raohava Cukttv p TuoYAMMiL, 
OM. L. T. 2UG 57 Q 

“ Mortgage by tridoiv—Decree 

on inorlgayc-SubHequcnt decree declaring mortgage 
f 0 be hoWHt transaction and executed for legal Pieces- 
iftty—Whether mortgage-decree binding upon recer. 

sioner-Appe.al-Djath of appidlant-Suhstitntion 

of xirong person, u'hether affects respondent's decree. 

A Hindu widow mortgaged certain jiropertv which 
Hhe inhentod from her hisband. The mortgagee 
obtained a decree against bor precluding her from 
rodeemiiig the mortgage. The widow app.-aled but 
died dunng tho pendetieyof thonppeal. The present 
p aintifTand one J. applied to bo substituted, but the an. 
phcatmii of the plaintilY was rejected and J. was sub- 

!.?«•the appeal was dismissed. The 
plaintiff then brought a suit for the recoverv of the 

y, uUoging that the luorlj^age Way fmmlulcnt 


Hindu Law-ontd. 

and executed without legal noeossity. That suit wm 
dismi.ssed and the mortgaga was foiiud to be an 
honest transaction and executed for legal necessity. 
After that, tho plaintiff brought this suit for 
redemption: 

Held, that the plaintiff was bound by the mort- 
gige-dccroe obtuineil by tho defendant against tho 
widow, and that his suit miut fail: 

Held, also, that though J. was a wrong person to 
represLMit the widow in tho unsuccessful appeal, yet 
the present defendant cannot be deprived of the value 
of the docroo he had obtained. Oikua Suxuari Hkhi 
V. Kah.ash Chuxdra Hose 32 

WicJ W — Payment by xcife of hus¬ 
band s debt during his life-time ~ Voluntary payment 
~ Wife, U'hether entitled to pay herself by sale of 
husband's property after his death-Proof that 
husband or estate liable to pay—Burden of proof. 

1 ho paynmir by a Hindu wife of her husband's 
debt during his life-time must bo conshlercd, in the 
absence of evidence to tho contrary, as n voluntarv 
jKiyment, and will not support an alienation by the 
widowafter her liushaiid’s de.itli of the estate which 
has descended to her from him. 

An obligation lii *3 ujiou the piireliascr to prove that 
tho husliaiid or hi.s estate was hound to pay the 
money which was paid by his wife. Dha wani Kuxwar 
V. lliMMAT bAHAOLm, 1', C. \V. iV. 460; 13 C. L. J. 4U ; 

9 .M. L. T. 4G5; 8 A. L. J. 474; 13 Rom. L. R. 384- 2l' 
M. L. J. G41; 33 A. 342 274 P, C. 

7* —- Poieer to make endowment, 

A Hindu widow h is no power to make an endow- 
ment of her hushand’s property except for purposes 
conducing to the spiritual welfare of her liusband. 
SoilAX BlIU lllRAN Bun 230 


--- - ,, Property in possession of 

icidnu' not os heir—(^'talijicd estate—Prescriptive 
tille — Presumption — Practice. 

It cannot be presumed tliat the jiossession of a 
female memher of a Hindu famili*, whois not entitled 
to take as lieir, is tlie possession of a qualified owner, 
and the party making sucli an assertion must prove 
that she took only the limited estate of a Hindu 
widow. 

Bfipanayya v. Pedichalaiinya, 9 M. L. J. 33, 
referred to. 

Where ]iliiintifT sued to set aside an alienation l)y 
a widow, on the ground that ho was the reversioner 
to the e.state, and that tho widow, having been in 
possession for 13 yenr.«, had acquired title by jircf. 
crl|>tion: 

Held, thut the qnc.stion of the widow’s acquisition 
of title by prescriiuion was a ipiostion of fact which 
it was for the plaintiff to prove, and the High Court 
would not interfere with such a (iuding in second 
appeal. Kifru.sawmy r. Skixiva.saiengar, 2 Af W 
N. 314;9M.L. T. 44-7 ’53 


^ 11 . 1 .- ^f*^'>nnrriaye —Guardian— 

Children by Jirst husband—liemoenl from yuardinn. 
ship—Hindu Widows Jte-marriage Act (XVoflSbQ) 
ss. 2 , 'S—Discretion of C< urt—Welfare of minor 
There is nothing either in tho Hindu Law or in tho 
statutory iirovisioii on tho subject which render it 
obligatory for a Court to remove a mother 
from the oflice of guardian of her infant cliildern, 
merely because she has rc-niarricd. 


4 
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Hindu Law— concia. 


The fact tlmt, in spite of her rc-marrinj^o, slio is 
allowed to continue to act as ^fiiardian, plainly indi¬ 
cates that accor.lin^^ to other civilised systems of 
jurisprudence, the appointment is not contrary to 
dictates of humanity or principles of universal justice. 

Although it is discretionary witli a Court to re. 
move a Hindu tuother from the f)niee of «;uardian 
of the children of her Krst marriajfe, upon her 
re-marriaffo, the exorcise of such a discretion must 
lio regulated from the pennt of view of tin* welfare 
of the infant eoncernerl. (tANCa I’hasao i. ltA>fAsRF\ 
Shahu, 15 C. W. X.579: C. C. J. OoS b9 

—-Widow-y kV.'u'dc/uv, n'l/Jit of 

— }['iintcn(nicc~X(ifHrc uml c.rf,-ul of ri-ihi—Pus. 

session of house fo) rcsidruce - Al{fnnt{:n, rfircf of 

Tlie riglit of residence of a lliinlu widow is a ri<;ht 
to a provision for residence and i.s inclinhMl in her 
gcneml riglit. of maintenance. Like the right of 
maintenance it is an oquitalde and imt a legal right. 

Venknfrimnuil v. Auihjapin Chclli, (} M. 13o" .lissenti 
cd from. 

It'tinnnad/in v. Ihujumimf 12 M. 20), r'ferred to. 

Pakshiunn v. Sotyafihaniihai, 2 H. -15)^ relied 


upon. 

A widow’s residence doe.s not im|)lv a right of 
possession of the house or of the part of the”liouso 
she occupies; for the co-parceners may, from time 
to time, alter the provi.sion for residence in accord- 
ancG with any change in tho fortunes of the family, 
and may require her to reside in another house or 
another part of the same house. 

Kakehai v. KhonchnnA, S. of the S. S C. Vol. 
2 at p. 106, relied iip ui. 

The right of maintenanco (including residence) is 
an eepiity binding on the conscience of the co¬ 
parceners, blit it may b3 defeated by a bona li Ic 
alienation, that is, an alienation ma«lo for prop^'r 
purposes as for tho discharge of family ilcbta or to 
satisfy claims enforceable against tho wliole family. 
It cannot be defeated by an alienation which i.s not 
80 justified or which is merely a pretext to slmlHc i»(T 
the obligation of maintenanco. In tin? case of an 
improper alienation, the right is enforceable against 
the transferee unless he lias taken for value and 
without notice of the nght. 

Ratn inantlan v. Rangummal, 12 M. 26^; Ilnm Kunnar 
V. J2nm Dai, 22 A 326, followed. Thawak Das v. 


Vaxi, 4S. L 11. 278 985 

--Will* Sec WiT.r.. 

' —— ' ' Boffiiesl to a class some of irhom 
unborn—Bequest not roiA—Valid ns fo fhos'' born at 
testator's death—Construction of Aocuments - Kiajlish 
rules net applicable. 

Where there is a gift to a L-lass, some of whom are 
or may be incapacitated from, taking because not 
born at tho date of gift or testator’s death, as tho 
case may be, and where there is no other objection 
to the gift, it should enure for tho benefit of tho.so 
members of the class who are capable of taking. 

Bam Lfil Sett v. Kanai Lai SeU, 12 C. 6'3), approved 
Leake v. ifobrnsoa, (1817) 2 Mer. 363; 16 K. K. 168 
not followed. ‘ 

Rides established in English Courts for coustniin«»’ 
English documents are nut as such applicable to 
transactions between natives of this country. Buaoa- 
BATi Barmanya f. Kali Cii.\rax .Sinuii, 15 C. W. N. 
3J>3;9 M. L. T. 411; 13 C. L. .1 431; 21 M. L. J. 387- 
8 A. L. J. 433; 13 BoJi. L. R. 375; 38 C. 408 64 I 


-Will —Sefllcment in fai:uur of 

inofher — ]Vlll by mother—Fraudulent transfer — 

Henanii tran<actii>n. 

Ill 1896 one K L., a well-to-do jeweller of Delhi, 
died leaving a son K. C. and a widow S. and a daughter, 
and his ancestral business in a pro.sperou8 condi- 
tion valued at some lakhs of rupceu. 

In 189K K. C. purchased a block of lioiise pro¬ 
perty ill th(> name of his mother 5. for Us. 18,00n, 
anrl in 1902 he made a similar purchase in her 
name of otlier property for Hs. 12,000. Some years 
after liis father’s death, K. C. entered on a highly 
speculative form of business and borrowed large sums 
of money. 

In 1!)02 K. C. was in serious straits. Later on, 
several decrees were passed against liim and tho 
house i>roperty juirchased in 1898 and 1902 was 
attached. 'J'lie mother executed a Will in favour of 

wite of k'.C., to wliom she bequeathed the two pro¬ 
perties ])urchase(l in 1898 and 1902 and all other 
pniperty inherited by her husband K. L. Objections 
were preferreil by C. to tlie attachments but they 
w(*ro disallowed. She then filed tho present suits for, 
inter aha, a declaration of her title to tho attached 
jiroperties and alleged that tho purchases were made 
by S. with her own funds. It was pleaded tliat 
the iiurchases were fictitious, that tho Will was 
a forgery and that the properties did not belong to 
the ))laintiiT; 

Held, that tliere was nothing unreasoiiahlo or sus¬ 
picious about the IH.'S 1 runsactioii, for A'. (was 
not at that time seriously embarrassed. Tl.ojgh 
tho purchase wa.s not made by S. witli her own 
funds yet she was oiititlc«l to tlie property, for tho 
arrangement made by K C. was a jierfcctly justifi¬ 
able one and it did not ajipeur tliat it was made 
by him to ileframl his creditors. But the 1902 juir- 
chase must he* treated as one in fraud of c4-editors 
for K. C. was at that time much involved. 

Held, further, that the transactions were not 
hrnami. 

itiira Mai \'. lihiojunn 61 1’, K, 18S9, teferred to. 
llehl, also, that the genuineness of tho Will was 
established and that it was not iiivali«las regards tho 
properties in suit; that it was iiiefTectual in so far as 
it purporterl to deal with property other than tho pro¬ 
perties purchased in the name of the testnbir S. but 
it was not on that account open to objection as regards 
tho piirclm.scd jiropertv. 

Kansh> iiimv.j:uanuu,\2\\\ II. ISO); Js-i Diitt 
Korry. Ilanshatli Koerain, IOC. 324, (PC.); 10 I. A. 

150; 13 C L. K. 41S, r d'ori-ed to. Cuk>ibkli r. Na¬ 
tional Bank OK Inuia Ltd, 62 P. L. R. 1911 647 

Hindu Widows’ Ke-marriag’e ACt 
(XV of 1856), SS. 2, 3 69 

Mundi tlrawn in favour (»f third person in dis¬ 
charge of debt due oil a pro-ntite—Conditional dis- 
cliarge—Receipt for tho amount of /laadi—Eiidorso- 
ment oil tlie pro-note—Presumption of conditional 
discharge I 18 

---Prosentatioii for aceeptanco not obligatory— 

Dishonouring of UuiiAi eleven days after proaonta- 
tioa—Liability of <lrawer J 3:f 

— Interest — Costs — Fin-Unj of fact by a Sattll 

Cuuii Court —X'^jofi ible In.itninuVs A'.l \^XXVI of 
1‘SSl), s.hO —Proriin ial Sat ill Cause Courts Act {IX 
of 1887), s. 2j. 
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Hundl— couoid. 

In the absence of any cosrent reason, a Court is 
bound under section 80 of Act X X\'f of IS''! to award 
interest at 6 per cent per annnin on a hnndi from the 
date of its execution to date of realization. 

A judgment of a Small Causo Court disallowing 
without reasonable grounds costs to a successful party 
is against law. 

If there is no irregularity in the proceedings, a 
iindijigof fact by a Small Cuuso Court, arrived at 
after considering all the ovidonco in the case, 
cannot bo interfered with on rovision oven if the Chief 
Court is able to arrive at a difTorent conclusion. 
Tiuicar Singh v. Isiiau Sint.ii, 43 I*. \V. ll. 1911: 113 

P. b. R. 19U 847 

Husband and wife—o. rjils supplied to u'ife 

not approved of h>j himbnnd—LiabUitijoJ httitbnnd tn 
p'ly for yoodHpitrch'jKed by wife—Anthoritij of ivifv, 
cxpreiti or implied, to pnrehas? (joodi>—Uood>< con> 
cetUed from hnuband, Uubiltty to pay the price of. 

The quostioii in this case was whether u liusband 
was liable for tlie price of g iods piirchaB(‘d by his 
wife from the plaintiff’s Hrni; it was found tliat 
tlio amount duo for tlie gofjds oxcoedo 1 the 
amount approvetl of by her linsband; that bills for 
the amount approved by the liusband were submitted 
monthly to him but lio was never informed of the 
goods purchased in excess, nor were bills for such ex¬ 
cess purchasoR submittedto him by the plaintiff's firm: 

Held, that although the geueral principle is that a 
husbaml is liable to pay for the |>rico of hoiiseliold 
goods purchased l»y the wife, yet it is subject to the 
condition that the goods so purclinsed are suitable to 
this situation in life ami position in society and also 
to tlio condition that she is either expressly or im¬ 
pliedly authorized by lier husband to jiurchase them. 

Where, therefore, it is found that the amount due 
for goods purchased exceeds the amount approved 
of by the husl>au(l and tlio fact of purchase 
is concealed from him ami tho plaintiff connives at 
Kue!, oneealmont, he must ha tuk'vi to have known 
that he w.is selling go.) Ls in excess of the (piantity 
wldcli the husbaml had or would liavo appiMved and 
is, therefore, not entitled to a d *ero3 against tlie hus¬ 
band. Ram Cuaran v. Van IIalterk.v 9 

■' —" — Prei<umption that hunband 

IS the (igeiit of the xoife no luny ax they live together 
—Prexamption rebuttable—Transfer of Property Act 
(/r •>/18S2), AK. 64, lOO'^Unregistcred sale of land 
—Cluirge. 

^Vhona married couple are living together and tho 
husband acts alone in dealing with ihe joint property, 
tho presumption is that he is acting as tho wife's 
agent in re.spoct of lier interest as well as his own. 
But tho presumption can ho rebutted. 

3f'i Skive U. V. Hu Kyu, 3 L. B. R. 08; Soobramonian 
Chefty V. Ma Ilnin Ye, P. .1. L. B. 508, relied upon. 

A sale, which is invalid because of nou-coinplianco 
with section 54 of tho Transfi r of Projierty Act as 
to registration, does not operate to give tho purchaser 
a charge for tlio amount of tho sale price against tho 
seller’s estate. 

Section 100 of the Transfer of Property Act was 
never intended to indemnify people who endeavoured 
to get conveyances in violation of tho express pro¬ 
visions of law. 

Pran Nath Sarkar V. Jadu. yafh Sail 1,32 C. 729; 9 
C. W. N. 627, relied upon. Ma Los Ma v. Mo. Shwe 
Byu,4 Bor. L. T. 115 919 


H yPOth8Catlon —Non-possessory hypothecation 
of movcnhles -Hortyage '-Pledge—Principles of Iniv 
yoverniny hyptthecalion—Rights and remedies oj 
hijpothecafee — I'oreclusiire—Conditional sale — Suhxe. 
qiijiit transferee — Notice—Registration. 

Noithorthe Transfer of Property Act nortlio Indian 
Contract Act recognize tlio non-possessory liypo- 
tliecalion of moveahlos. 

Hisri Lai v. Hozhar Hussjin, 13 C. 202, relied 
upon. 

Tho rights and remedies of tlio parties to such n 
transaction must he regulated by the Courts accord- 
iiig to g.Mier.il law of cuntiuct, subject to those prin- 
ciplos of justice, equity and gool conscience, govern¬ 
ing Courts in this country uiid'*r the authoriry of the 
liigliest tribunal. 

A uon-p *ssossory hypothecation of moveables is a 
valid contract and should h.‘ recognized ami enfoi-ced 
by the Courts. The rights of tho hypothocatoe are 
eutiivly regulated by the terms of tho contniet 
h3twcen the parties. On default in puymont of the 
debt, he cun compel delivery of the property or obtain 
a decree for sale of the property, if so stipulated in 
thocoutract. Ifthejiroperty is simply hypothecated 
without any .‘•tipulation as to the manner in whicli it 
is to he dealt with, tho only remedy open to the 
creditor is to obtain a money-decree declaring his 
lien on the property and his right to sell. 

As rlio term is umhrstood in Indian Law, there 
can be no foreclosure decree, in respect of moveables. 
A contract for tho conditional .sale of goods ripens 
into a sale uhsduto so soon as the comUtion is 
fuKiUed. 

Tho rights of a hypothocatoe cannot he placed above 
those of a mortgagee witliout pos.sessioii under an 
unregistered mortgage, nor should they be regarded 
as inferior. Tho lien of a hypothecateo cannot bo en¬ 
forced against subsequent tran.sferees without notice 
of tho hypothecation, who have taken in good faith 
and foi- value tho liypothecatod property from a 
tran.-jfeior in actual pesso-ssion thereof. 

If a subsequent transferee of moveable property 
has notice at the tinn of his transfer, that such 
property is already hypothecated to a particular per¬ 
son for a lawful debt, he must ho hold bound by snob 
hypothecation to tin sams extent as his transferor. 
Tlio notice must, however, be actual notice. 

A transferee is not put upon inquiry of any kind if 
tlnre are circumstances wlitch do not raise a reason¬ 
able presumption that tho transferor in possession of 
tho property ha.s no right to make the proposed 
transfer, or that tlie property is already subject to 
somo liability. 

A prior hypothecation of moveable property with¬ 
out possession is not postponed to a subsequent 
transfer of such property by tho person in possession 
thereof, if tho suhseqnont transferee has actual notice 
of such hyjiothocation at tho timo of the transfer. 

Pemi V. (ijnpit Rio, 2 C. V. L. R. 103: Dansidhar v 
Sint L'll, 10 A. 133, relied upon. 

Tho registration of a transaction wliorohy moveables 
are hypothecated without possession, is no notice, 
constructive or otherwise, of such transaction to a 
subsequent purchaser from the person in physical 
possession of tho property. Naxhuji v. Cuiuna 7 
N. L. R 72 fifio 
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Illeg'al gratification 

Improvemant -Forfi'ifiii'O of on non- 

liaymcMit (»f rovonuo — Ro.}?nint — Co-shuror.s — 
Rights Inti'r 6^4 

- ■ - SfnicI iii’i' Oh a plot in nhadi 

284 

Inam flrvrt —Riijltt to shdi't' in pi'inlucp 

in infini — nurnnimcnt I'Ci'i'ii'iiKj monrif p'lijownf — 
inaiinlnr iKniirJ hij coiiininteit’iin — 
to receire rci'enue nt oliinifu ruto^ — firitij —il'rorston 
to ilivl!<i<in itf pro-t’iC'’. 

Where nn iirim hn- is onfith'd. in n*spe.-t of fho 
m/n, to roc.'ive the fino \vhi»*h tlie (iovcnim oit 
would hi entitled to re 'dve. it do'‘s not neee.ssnrilv 
follow th'\t h^.MUse the (I tvi'ni'iooit has for n loii'ij 
term of years corntnoro I its ri'/lit to a share in the 
prj.liie ‘ for a m >n\\’ piymerit, the inmi 1 ir is bmnd 
to (1 0 the same, 

VjYiyn whore th^ oi r »j 1 ir a.r.*e's t ) thecnumutatiou 
of his share in prolo" at th • olunj'i ra’^o of the 
villasf?, this rate mint n .* In lo >ke 1 up m as iix.'d for 
all timo, it is op'it to tin* in ini l ii‘ t ) revert either to 
division of produce or t) c jmmnration at an 
altered rato Saistv \s u; v a va r. Sivvsrn.iwt wt vm 
Pif.LAi, 21 M. L. .1. 12o; !) M. b. T. 501 654 

Inherent power of Court -Refund of 

money wronply taken hy Conrt 8 1 8 

Injunction restrainin'^ tie' ripiri.iTi owner from 
erectiujr a dam a-oross the riv-o —Kii;lits of smdi 
owners to the How of water not aln dute aiel exidii- 
sivo hat relative—Injiiiu-rion allowahle oajv so far 
as to Klr)p the How of th<* stream oj- »-aine Inaterial 
injury to the other owners | g | 

~ '■—Suit a'/ainsf ''iMavfai'v of Start'_ 

Notice may he dispenseil with 639 

•RInintIjf rl'iimlnj p — 

tion aj,iin.it d^fewhnt i>’^t.-.iinnrj hi,,, from rnjoij. 
ment of benefits -Ininnction liic(, in i prrri\i 
Pondin" an action for possessi->n. wl,ilo tire title 
is disputed and still Hnally nnd.-termined, rhe de- 
feudant ought not to h.* ivstraiiuMl from Con' 
tinuing in posscs.shm ami from (he t.r.linaiw natin-.il 
usj of the promises mid th' enjovin-nt, of all 
benefits which How frmn sn.d, p issession. If how¬ 
ever, tluMlofondant shouhl attomp* to etunniit any 
act in the nature of waste, the Coart will int.'rfcro l)v 
injunction to restrain him. ^ 

An injunction so framerl a.s to leave it oj, 
the d-*fond xnt to spmd sm.-h pwMoa .,f H,.. income as 
might bn needed for the nnnatfein''nt t.f rl,-'estates 
ought not to be gr.antod, b'cause if wouM b 'v i<r i‘. 
and indetiuito and oons'rpiently valt. >l,>ss KrCro 

Prasad SiNan r. SaiNivAsx Piusto Sixcii i:ic b f 

391 ' • 2‘5 g 

Insolvency Act ( M & i 2 Viet. C, 2 1 ) 

S» ^~M6oninij of 

A presented his petiti m at Rangoon for the hen,.(it 
of the provrsions of the Insolvmrcy Act, d-scribing 
himself as rcsnhng at No. 4o in dSth Street j,, n,, . 

goon, although six of his twelve creditors were res ' 
dents of plttcos outshl- Kungoon and .all his .lebfors 
were residents (ifU'fpadan or Tharawa The nro 

pert>Mnhi 9 posse.ssion was in I.etpadan Townihln 
and In admitted that ho had hoen living ami carrvinir 
on business at Letpadan for the past loyeara and'had 
pome to Rangoon (o Hie his schedule; 
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Hold, that tlic Insolvency Commissioner at Ran- 
goon had no jurisdiction to entertain the petition. 

In ro Tiptkiiui, \ R. L. (). C. Si, In rp Rum Vnnl SinoL 
8 C. li R, 11, relied upon 

In re !)• 2 I C. G34-, distiugnishod. 

Where noin of the partners carry on business at 
Rangoon, the petition of a partner asking to be 
ivljeved of partner.ship debts cannot ba entertained 
hy the Rangoon Court. 

In re Il-nr ,rd Bro.., II It. L R. 254, distinguished. 
SirinUMONlXM ClIETTy r. PiCKAl RoWTHEK, 4 Bur L 
T. SI ygg 


S. 47 


Inspection —Judge not bound to record his view 
—Hotter procedure to record facts 914 

Insurance. Sec Life I.n'sorance. 

I.nterest-Conditional decree for possession- 
NLiidorslicn Interest on purchaso-monoy 662 

Exorbitant intercst-Powor of Court to 
reduce Urgent need of money 984 

rr*I'^*‘ CJornpoiind interest -Uncon- 

scinrmbic l.argain-Undue inllnence 3 / 

High rate - U,HT»nseionabIe Ii.argaiii 14 

- - - 

— - liecT,.,. tor fuIo or 

l'-r.;rl„.s,„v Inter,.s, .. J" i 

—t ourl rafo oidy allowc-d 

— .Morlg.ig,.,.’.s rigbr to Iritorest 846 


f.n pr..-m.te-Pro.„oto silent about rate 

315 

- Refund of money wrongly taken from 

Conrt Q, g 


./ntr .,f „„ r.Vcn.r.«tnnc,.« 

nilrinml rnte ,nl l„ l,c ,,allowed 

ft,.,,.n l.r .dioivcd- 

( ontrort .Irf (l\ „J y j, 

A nnn lK,,!-,..,!.1 lnv,vi,ln;i (|,nl intoi-nst was to l,o 

pint nl the ,nt,! of It ,„.r ,„.r |,„t 

.1 I .r .nt,M;,.st for „„y ynnr ... pai,l the interest 

on the ene.r,. ,l,„. .. 1 „. |„ri,l „t t|,„ „to 

"I I I nnnns t |,„.s p,-,- eenl. p ■,• „„..,.en, instend of II 
onnas f,-.,,,, tl,o .late of t|,e exeentio,, „ft|,e niortgago. 

JMd tl,at the n-.re,-.-n,.,.t to pay ,.„l,n„co,l r.ite of 

, "‘•‘"I''’ onhnnee.l interest 

«onh| „„t to I,, , ,s..||o„.,. I ,,|, oootl,or,-a reasonable 
P .rt,o„ of ,t h, 1,^, 

I C I,>0,4 A L, 

9 I , ,,1.. R 301, .ft I, T. 7.-, rofon-ed to. KltP3M 

bu. r Kalimi’ddix S72 

lnt^rpr>t itlon :>f St Itu te3-Grain nati- 
cal C.nstruction-.Manifest e mtr.idiotiun of purpo.so 

787 

^ Punctuation, iiiforonco from 

_ . 497 

W ords judicially construed 

4^1 
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ISSUeSi fi-umin<j of, practice of. 

Issues should boeoiifmed to(iupstions of law arisine 
on the pleadings ami tosu*h (luostlons of fact a^ it 

would bo necessary for the JudKo to frame for doci. 

Sion by Jury m a Jury-trial at Xi, Pirns in Kn-land 

'Ihe pracc.coofra.sin- a nun.b.rof issues which 

do not state the mam cpmstions in th • suit but oulv 
various subsidiary matters of fact upon wliidi do 
not agnm tho parties condemned. Wkst p\o 
Watcu Co., r. Bfaisa \V.atch Co., 13 IJom. 

JOte, meaning of 

Joinder of caa.ses of action and jnrfics^Snit />,• 

pos«.sion us /.nV-i,«p/cad/a(/ oj diffemit alienees 

inoHS suit—l^rial of separate issues ^lnterluc\tforu 
Mgmentg^Practice—Amendmenl of plaint. 

In a suit for po.ssession by inheritance, tho plaintiff 
can in one suit attack several alieuathms Lde at 

p.rty b> a deceased owner in favour of different 
P'Thons. Ihorc is nomUjoindor of parties or caus-s 
of action by including all the alienees in ono suit 
J/uKimmat ^ H, lOOi; 

0 ^) ifo ’ Vasudev, 33 li 

^ M/i /i n V. Gopal LalSinyl,,ti Ind. Cas. CT? ■ 

hiwod Cas 5S8. fob 

JVhore several alienoo.s have he.'^n impleaded m 
‘b* endants. tho dilKcuIties arising from varieiv 'of 
defences can bo ourod by successive iriul of‘ die 
[«sues separately atfeetingditTerent di-fen,hints. Inter 
ocutory judgmouts may, if tho plaintiff succeeds 
bo given against different defendants as their cases 
are disposcMl of, hnul judgment for tlio p..sse.ssion of 
tho ^ hole property being reserved till th- conclusion 
of tho trial of the whole case, Thn plaintiff should 

-Musr,"" '• ‘ 

.. 

83 oTrm-'"^ V. JaiNarain, 1 K it ino> , 
Hnu La-'i h- no ay>roved. ToKAin Mauomkd r 

IIIUA biNGH. 16/ I. K. Kill; KO I*. W. It. !911 

<0 of Join' clf. 

Payment to one m fraud of the rest ~ llV.w/ier c ./,d 

Jfamifcc for its cnjorcement^ 
lUjht to sue—Oinisaon to implc.i l th^ other cn 

Assuming that payment to ono of several joint 

creditors operates in law as a paym-nt to i»ll'^ri.« 

13 0. I,. J. 331; 0 Jnil. Cu.s. 116; Yemgawmu N-iichtr 
n 5 .M I. i' 

ch.- “■'"’• 

orouitors is a valid payment to all ? 

doubter «^«udea ,20 M.-181, 

J. Mbs' m"*!‘'^T 1n7, 19 .M. L. 


Joint ci-edltors-concici. 

nnuiJ'n.,a,^- is 0.1/jlfT:" 'Vlf/‘i 

rc!rt“"" 22 M. 320; refe^l 

'Vhere a debt is duo and owino- to a ^on.^ n- i 

a,nil,-, 11.0 M,u„-,so.- of tho fan.ilfc/ ,lt'l t "a '' 
Woniont .vithont joining thobthon “ e.X'/ Z 

freshen Pershad V. I/ar Xarain Sinoh Hr* \v v 
321, 21 Jf. L..r. 378, 8 A. L. J. 2,70, 4 . L T sli ^3 
C. L. , . 3+5, n I.„l, Cas. 739, follmvod. ' ' ^ 

AiitJioritii’S on the subjects reviewe+l OT.a a* ■» 

S;i,k,k,, ,.. ,t.M. An-.,., 2. .m! U'S 2 I?: 

374 

iSirS“'RS5:Ea 

can on V have the ‘ ^mutation, 

es'“=s£=s=:s 

Sewah V. Lnmhar Pande ‘>5 A 97 foi 
Kamla Pat y. jpadeo 22 A 2-^ 1 • ’ 

^m,le<l. I!am Ui v. Dm S,mi,I “d 

~i7r,..cu,if:Zc:rz 

'‘Of" . <c„ ,0.; 

(■ode (Act Xir of m-Jj s 310 1 

-S,.;7 f,,r c„nlriU,ion~Conl,:u-l Act flx o/w2J 

on,I 006 /» making, applimtian in/''' "7-'' ^"rostt 

One .1/. hnci a .leerL ..4. .'/fl T ' 

debtor., ..as attached and sold. %[ the ' 

antdo a application under sect ion 3 OA o^. ' 
Code of C vil I'rocodure ISN 9 ^ of the 

aside aad dope ted ti.o r .aaf;,-. 
aader tl.at s.xtio.r ut saijrasot/'",?/ 

«. inslituti.il tlio suit for contrihutin., f/ ■’ 

iaeladed in l.i, claim not ™ 7 h " 

decree but also 5 imr cent denn^iV j^nount of tho 

310A aad also 3 / 0 , ts T/o 

that section, ‘I'O application under 

e..tit,ed to he rc^iat'rs/rm ^ ^ct'™,!’ 69 

Contract Act for tho mivn.om «i • i . *be 

r. bat that 1,0 .V„s not eaiitied to Zi 
of tlio S per cent, deposit which l.A portion 

mak e undor section 3I0\ in-.- 1 "“*^ required to 

'■ •.s amade f.>r liiHw bot* U^ ‘^^bosit 

"bligtion on the dcden.lan^^^^^^^^^^^ 

tl...,- di>i uot .Vant to have tho s'^.lo of '“,1 
set aside, For the same ..casoa L nl 

13 n. hi. J. 489, not follo.ve.l, *®-l 
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Joint decree— concM. 

Fatimn Khninu Ouni'ilhrnhi v. }fohon)mf‘il Jnn 
Chomlhnj, 12 M. I. A. 05 • I 11. L. R. (P. C.) 21 ; 10 
W. R (P.C.l 20, DillIrhauil v. niiiiikishr)i Sin^h, 7 C. 
648; RfJHi Tiihid Sin<tli V. R/.<csjrar LnJ Sohon, 2 I. A. 
131; 33 w. U. 305; 15 li. L. 11. Sochnwl GliO^al v. 
Balrain MnnloiKi, 3S CM ; U C. W. N. 915; 12 C. L. 
J, .5C6; 6 liul. Cavi. 810, roforrod to. Dr>Ri Lai. r. Patti 
Ram, 8 A.L-J. 622 ' 458 

Joint trial of Jury fiml iion-jiirv casoa — Assi'i!- 
sors soloctod for Hu* uon-jiiry fuses from oul (»f tlu> 

Jury—IHefrality 28 I 

Judicial proceeding’, SirCtuMiNAi. pro- 
CF.nrKK CoDF, s. 176. 

Judgment liuspl <>» inafrrlulii «'./ fviiii'nrr —iVr. 
anno/ f;no\rl4'<hjo Jiniijr—Vnliilihj nf JwIiihiphI. 

A jiul^iuoni l»Jiae(l on niut('rinls wlileli are uot 
evidence ami wliieii liuvo been inijiroperlv admitted, or 
on the poraonal knowledge of the Jiidge, is wrong in 
law and invalid. 

Vallahhn v. M idiiitHihinnni, 12 M. 405. referred to. 
Duroa Prosad SixoH V. Ram 1)oya, 38 C. 152 955 

Jungle Lands — Tilli' — P<ntsefi-<i<in. 

In the case of jiu «(//<’ lands, posse.'isioii priuin furio 
is with the person whose title is ('stublt.«hed. Phiya 
Nath v Mahkxdra Ktmar 376 

Jurisdiction. See Smali. Causk Court; Smalt 
Cause Suit. 

■ Investment of eonipon.*ation-nior.ey 

_Allowance of portion of money for r'^pairs abso. 

lately necessary—Ordinary repairs—Land Acqiiisi- 
tion Judge—Jurisdiction to entertain applicafi<»n — 
Separate suit not noeessary 49 1 

Kidnapping committed in Rritisli 


territory ami olTenco of shoe-benting comTtjitfcd in 
Nepal territory—Certificate granloil by Political 
Officer in Nc‘pal only in respect f)f kidn.apping —Ma. 
gistmte convicts the accnseil under s. 355, Penal 

Code, only 959 

Person living outside but carrviiig 


on business within jurisdiction «if High Court 895 

Suit for rli.ssolution of marriage — 


Parties resiiliug within jurisdiction but separately 
—“ Reside or last resided together ” 437 


" —Suit for redemption am] for surplus 

profits—Account—Suit filed in Munsif^^ Court- 
Amount decreed after taking account for a sum 
exceeding Rs. 1,000 402 

Suit instituted in Court of Judicial 


Commissioner —Defendant agriculturist and resid¬ 
ing within the jurisdiction of another Court —Objec¬ 
tion raised late—Return of plaint 980 


--Valuation of suit —Suit for declara¬ 
tion that adoption is invalid 816 

Civil Court' 'li poiver to grant a moi- 


gage decree in reKpect of land over uhirh no ppruon 
hne a right created hy Qovernment grant or a land, 
holdei-’a right—Lower Burma Land and Jtevenue Act 
{II of 1870), AS. 55 (b and ICj. 

A suit hy a mortgagee for a decree for the sale “f 
land, over which no right has been created by a Oovern- 
ment grant or a landholder's certificate, is barred by 
section 56 of the Lower Burma Land and Kev'enue .Act 
rjad with section 55, proviso (fc). 


Jurisdiction — contd. 

If a mortgagee of land, hold under section 19 of the 
Land and Reveniio Act and Chapter IXoftheReve. 
nuo Rules, wislies to enforce his mortgage, his reme¬ 
dy is to apply to the Revenue Authorities. All that 

the Civil Court can give is a money decree. Aruna- 
cHAi.r.AM Chktty u Vkkrapua Chetty', 4 Bur. L T 

664 

■ — of partien cannot confer, 

Con.sonl of parties cannot change the statutory 
value «)f a suit, ami thus detennino the jurisdiction 
of a Court. Phkuoz.shaw v. Waohji Kuveiui. S 
Bo.m. L. 11. 158 746 

■ ■ ■ Crime committed on High Seas —Ter. 

ritiirial waters—Jurisdiction within one marine 
league of the coasts—Penal Code (Act XLVof I860t), 
ss. 2 to A—ldniitation on the power of the Indian 
Iwgisloturc—Cnminal Procedure Code (Act V of 
s. 188 - J/enKi//y of the ivord ^Territory' in the 
first proviso to section—Whether Indian or English 
lair applicable for the trial and punishment of such 

offences. 

^Vherp a person commits the olTenco of murder 
on a British ship anchored opposite tiio moutli of fife 
Ve river, in the Ahmerst District, and is convicted 
ami sentenced to death liy the Sessions Court of the 
Tmmsserirn Division: 

Held, that the Tenasserim Sessiims Judge has 
jurisdietion over the ease sueli jnri.sdietioii having 
hu(‘n conferred upon him hy the Admiralty Offences 
Act, 1H49, section 1. the Aduiinilry Jurisdiction Act 
IStiO, s<*etieu Land section ()S(j of the Mereliant 
Shipping Act, 1^91. 

A Court of Criminal Justice in British India deal¬ 
ing with a Native Indian subject of His Majesty 
for an otTence alleged to liav(‘ been committed by him 
(Ml file bigh sens is bound to apply the provisions of 
the Indian Pmjal Coile to tlie act or acts alleged 


against liim. 


to 
ly to 


The word ‘territm-v’used in the first jiroviso 
section IHK, Cntninnl Pn»ce«lnre Code, refers only 
territoru'S of any Native Prince or Chief in India, and 
it cannot include the high seas since they arc not 

]iart of the territories of any State. Po Tiiau.no v. 
Kmpkror; f) L. B. R 221 ; 4 Bur. L. T. 58 705 

- ——Private International /me —Kuri chit 

conducted in British India—Foreigner a chit holder 
— Pledge of receipt in foregIn ferritorij—Sale oj 
pledged inferest by foregin Court —I’a/id. 

A (lebt contracted and payable in British India 
was j)ledge<l in Trnvaneore with its receipt. A decree 
for sale wa.s obtained on the pledge and the debt 
was sohl by auction by the Travancorc Court in 
pursuance of the decree- 

Held, that the sale was valid. D’ Contiia v. Assan 
Kuniiu, 2 M. W. N. 249 665 

- Of Civil Court “ Occupancy¬ 
holding— Mortgage— Fraudulent relinquishment 
while question of mortgage sub judicc—Void —Suit 
for declaration in Civil Court maintainable 573 

Power to interfere with 


Collector’s orders, apportioning embankment char^^ 

Suspension of archaka by 


trustee—Right to suspend ponding allegation of 
misconduct—Suspension without notice, whether 

valid 548 
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Jurisdiction —coiicitl, 

or Revenue 

hnd-QuentioJi of 

htle invdved-Pvoper }>rocedure~P,nijab Umd 

txriir ^ “■ " 7 . ‘ss 

A suit for the partition of Ian:I is cognizable onlv 

bj n Kevenuo Court, notwithstanding that upon the 
defendant s plea, a question of title arises. In so far 
as the claim for partition is concerned thn \»l\ / 
t.on of a Ci.i. Co..„ is clearly rXlca' hy Li"""'"’ 

^ A suit for partition must in tho fir^t inatn i 
instituted in the Revenue Court and if that Court 

__ ^ , 902 

tion as ilnhint 


'^deo^io.l^^Hon- and lioneshw^ 

‘^s''«7'’Dr?''‘J'’“®^Act(VIof 1886)? 

?• a/-Bnmb,iy Ocncml Clame.^ Act Unfl'MU - 

T uTLZ'''”^' i,, 

£;'S'Xsx 

j. g-.i S;;' 

Port uvr A'rzr, Karachi 

olficer or sort .t ? “«•>">' 

under the orders of tho’^ard,' “"■'"'K 

for aTyrtl'nKdZ o“'^ “Kuinut tho Port Trust 

in pur^uZ! of the A 'u>un douo 

for otZl'Tor rra'rd " I “."’'''""f. [“ 

Wise tho DerHo,w.nrr^.-^ ^ ^ reward, other- 

consignee ^the^»,l",T??i“‘'^>'^ delivery 'to 

fi-om tho Wharf to theW l! ^ i-einove goods 

chargeable for such r« ard and no (ce is 

^ ;-.y 

would \T ^««tber 

‘•^iu« goTta io'lh‘o\'""’Z; "•'■on 

«>->8igneZti aI f.T iW delivery to the 

Hot apply to a suit fn*!- |■'‘alitHtion Act does 

•* S-L. H. 231 * V. Karachi Port Trust, 

See Pbnal Codr, a 303. 

ffin-(.< ta.c®l'w"' “'r'™' ""P-Cu»(om- 

property, ^“^cesrfioa — Denyhter—Self.acquircd 

baaed ' on wlu ‘*‘^‘'*''’»scd proprietor 

movoabllfp^ of i.n- 

‘*'0 deceased Y "‘'I' '^ofendants, collaterals of 

^^riitging it. ^*'0 ground of great delay in 
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L^Ch 6 3—uoncld. 

ColIateraUare not entitled, under tho Hindu Law ..r 
custom, to sucooed to self-acquirud property in the 

«UA D.rr. C. 

Land, doHnition of A-io 

Lana Acquisition Act (I of 1894)- 

iZZmaurnTr out 

a„.zrudt;. ■ ■* 

Jfootuoudtrd Pal v. Mahomed Sami Meah, HC 4S4 

3 B « ar;: ''“"r "■ SuW'«™«B„;„c/.Zru! 

O 15. 4^ at p. 43, referred to. Coldbctor ok A mren 
ARAD r. Lavji Mi-tJi, 13 lioM. L. R. 2o9j 35 il. 255 ^ ' 

818 

Si 32—nebuttarpro/erty 


f-ZZ ’’/P/.''''™ "P ’“"“•l' fo>-repairs absolutely 
iu.e s „y-0“l nary repairs-Land Acquisition Mae 
“ Jnn^'hcfton tn enfertohi eppUcation^Separate suit 
no necei-t^anj—Stiituieir, interpreiatiun uj —irord*J 
judicially construed. ^ 

\VhQn ,k‘buttar land has lioen acquired the nm 

.wsiu.: r, r-’ AcUsuZttZ 

The terms of clause (.) of the section are comnre 
honsiio enough to justify the application of a porUon 

essenthiTrurrrr™ 

property. prosenationof tho remainder of the 

Ordinary repairs are not payable out of canital 

moneys, they must be borne out of income- but the 

Com t may authonzo an expenditure in the nature of 

lepairsforthe preservation of the trust estateincases 

uniounting to salvage, And where there is a ri-ht of 
entry or a statutory jjowor of sale, if repairs are not 
(one, the compoiisatiou-money dosposited in Court 
Its sanction, be applid fo? the pn^oso^t 

jurisdiction to deal 

'Mth an ajipheation by a shebait for a grant of monov 

for repairs. The shehnit should not bring a suit iJt 
the Civil Court for tlic purpose 

suigeZir" “■>•■ -natter 

When words in a statute liave been iiid.',.;r.iT.- 

;sx.V"i i5Sir™:{3 =£E 

. j. pan mater,a, they ...ust be co.,etr,.od a “or.lIt o 

;r::7..:r,^r cs’S 

Landlord and Tenant a * 

died in decree of Court-ReHef 
^ra^in execution proceedings^" 

Decree for rent, effect of 


nary tenants at will <>f rout ef ordi- 

no ienr p e otly paTd oex-upation-rent where 
occupati/m ^ P'‘*‘l-Compen6ation for use and 

2 
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Landlord and Tenant—cont.i. 

-- . . - —--Lease —Term cxcocdinjrone 

year—Evidence—Not admissible without repfistni- 
tion Whother admissible to prove present dcruiso 
—Relation of landlord ami tenant 892 

.--— Suit f(jr lent —Plea of im¬ 

proper —Question of title—Trial of suits and 
trial of issues—Explicit findings on issues necessary 
to opemte as res jn iicatu 7 D 

--Tenant losiijg (rovernnient 

water 676 

- Agi'ccntrul hij fciKnit imf tn 

take COinjirnsaliitn for iiiiiniimnrnfft matlc uifhonl 
ritjiiiriif of the zemindar —lUrijnlihj — .b/ru 
Act(llf>J' lOOD.ss, h), PO — i>'ni rnlinuC’ 
cd rati’ — IUi<fi>trf prnmisciifor tiir fininc cniiridi'inlixn 
—One of thi'in illcijal, ejfcrt of —tVss —Krsi iiliiiU to 
he proved. 

An agreement between a tenant ami a landlord 
thereby the former undert('ok not to make any im¬ 
provements withotit tin? consent of the zemindnr, and 
provided that if he did make any improvement, he 
would not be entitled to any compensation at the 
time of ejectment, is illegal and unenforceable at law. 

An agreement by a tenant to pay an etthaneed rate 
of rent is not illegal unless there has been a legal 
onhanoement within 10 years of the agreement. 

If several distinct in'omises are made for one ami 
the same consideration and if one or more of them 
l)c such os the law will not enforce, this will not of it¬ 
self prevent the rest from being enforced. 

In order to sltow that a condition in an agreenn nt 
as to a certain payment is of the natnrt* of a cess 
which should not bo recognized, it ntnst not only 
be shown that the condition referred to relates to 
the payment which comes within the flelinilinn 
of a cess but it should also b('.«hown that the payment 
of this nature has not been recognized by the Settle¬ 
ment Officer. Bhola r. Mojiammad Haiiman Khan 

465 

- ■ — .— Anifiiiiit fuDjiihlf o'lt of .I'nt 

to third pvrtion t‘y ti'iinnt iindrr ii.‘‘Klijnott iif—Xiiturr 
of nmonnt—Whpthrr rriif or not —K>*s judicata — 
Jsriieon dit^pnted point in rriit totil — l*ii rrliii.<r of 
xhare in perinnnrnt lr<iii.<friif’lr frnurr — Ih'diinilion 
of riijtit of pxirrhnfii’r by .irttiny nrhlr s'ltr in r.rrrii. 
tion of dvcri'e to irhich hr oa-i no pnrfy. 

A suit by a landlord agjiinst a tenant f"r a ccj-tain 
sum of money payable by him «mt <»f the retit td a 
third person under ussigrnnent. is *»ne for rent atid 
not for damages. 

When an issue has been rai.sed on a <li.<^pute(l jidint 
in a suit ftir rent, and has been heard ami timiily 
decided, the deciaimi operates us res jndirntn ir. a 
subseqtient suit. 

ICkabhar Sheikh Horn Bcycnh^H Ind. Cas. CCO; 13 
C. L. J. 1; 15 C. W N. 335; and Uarn Chnndrn Jhirinji 
Y. Bipin Bchary I)n>‘,Q Ind. Cas. bOO; 13 C. L. J. 3-; 
referred to. 

A persoji who has purchased a share in a permanent 
transferable tenure is entitled t<j a declaratif»n of hi.s 
right to that share and ff)r posses.'^ion of the same 
after setting aside a sale held in execution of a decree 
t'j which he was not made a party. 

Mohcuh Chundcr Ghoi^e Y. Snroda Pranad Singh, 21 
C. 433, referred to. Kali Kcmau r. Bidiiu Biiushax 

382 


Landlord and Tenant —contd. 

- — Decree for rent—of 

li’nurc—Suit for rent for intenneiiate period — 
PcrHonnl tiahilit ij of tenant -Efitnle in the handti of 
cjccutor — Kreciitor'.'< persijnil liability — Personal 
liability of beneliciar{p.-i. 

A rent-deeroo was obtained for the period ending 
Aviili Mnijh 13i0. In exf*cution the tenure was sold 
and the sale conlirmed in liaisik 1312. The land¬ 
lord now sues to r<*cover the rent which accrued due 
hetween luilyoon 1310 and before the confirmation of 
the sah* in Pni.<,il: 1312. The tenure was during the 
(leriod ve.sted in certain executors: 

Ih’lil, that as the property has been sold, tlio land¬ 
lord can obt.iiii only a per.sonal decree against the 
tenants, and a.s the property was vested in the 
cxeentors, they are per.sonally liable and not the 
benelieiaries who would ultimately' be CMilitled to the 
}>roperty if anything remained to bo distributed. 
BijoyCiiani) V. Parbati Charan 560 


- - — - - - Diiitrninf — Evidence — Ten- 

annj in one year—No proof of tenancy in another 
year —Kes judicata. 

Bebtro a landloril enn beheld entitled to distrain 
he must show that the relation of lumllord and tenant 
existed between him and tlm ojiposite party during 
tin* yfuirs In lespect of the rent of which the dis¬ 
traint Avas ma«le, 

'J'Ik' fact that a p(‘r.sf)n was a tenant in oiio year 
would not, as a matter of eours‘». show lliat he was 
alsolemint in another ve:tr. J'ota Ham r. Man SiNGlI 

329 


— '- ■ " ■ ■ ■ — Piirruticliiiicnt by tenant on 

liniilli‘id'< I niih not iii' l'iilril in tlir Irasc - Prescrip¬ 
tion ~ L'liidlonl’s kn inlcdifi’ of l•llcro^^h ment, whether 
nrcrsKi ry. 

'i’lie true pri'snmptiou as to encroaelinients made 
by ii tenant, during his feiianey. upon the ailjoining 
lamls of his lamlbird is fli.at the lands so eneroachod 
npi>n are ndd«‘tl f o tin* tctmrt' anil form part thereof 
for the b(‘nefit of tie- tenant so long as the original 
holding eontinnes ami atierwaids foi- the benefit of 
his landlord. unlr.'S ir rle.arb' appears by some act 
done at ilu> tilin' that the tenant made the eneroach- 
niont for lii.s own lii'nelit. 

In sm-li a case the femint-tri'spassor is not bound 
to [iro\«' that his trespass A>as known to the 

lamlloiil. 

(iooroodcs Hoy v. h.<ar Chniidi'r Itow, 22 W. R. 246 
l.-han ( luindrii Miltrr\. linja lionifininjan C'hakarlutty, 
2 C L. .1. 1 25 amt .l/eob/j Snihn v. Nayappa,! B. V6, 
uj)pioved. 

Moll Ahinnd Chiiirdry v. Totn Math Chowdhrg, 31 C. 
3b7, explained. 

h-ifhna Govir.d Jinr.iuhir v. pimkn Jhhari Shah, 13 
C- \V. N. (bb; 4 Iml. Cns. .*20; prohlad 'Dor v. Kednr 
Noth Re.w. 25 C. :02. distinguished. MltiIUHAKU 
'iiiKVAN 1. Roiskrt Gohpon Okk, 21 M. L. J. 615j 10 

M.L. T. 12 575 


■ - fji'iisc — Ambiyuons clause-^ 

Stains oj trinint, ^ll^ll^r}|liua^iun of- Snrronndtng dr- 
cinn^itnnccs - Conduct of parties ■ Origin of tenancy. 
In determining the status of a tenant, the Court 
should not eoiifme its attention solely to an 
atnliigiioii.s clause of the lease, but should also have 
recourse to evidence of the surrounding circuni* 
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Landlord and Tcnant-contd. 

stances and the subsequent conduct of the imrtios in 
re^rard to the subject-matter of tl.o lease, and should 
consider the orijfrin of the tenancy. 

Mohciih Jhu V. Mnnhharan Mia, 5 C. L. J. 522 
Idled upon. Midxapork ^kmixdary Cr)., hn r H\ma’ 

I'ada Roy, 13 C. L. J. ^85 ’ ' 43*0 

—P,.yrh7Z~r~^ir~~, ^^(^^fgage.tJccrcc 'jy landlord 

""'^’‘Xon-Itent.dccce 

•rnUleuec^Pnorify 0 } title-Efitoppid-^Uoiwal Ten 

~Zt 3- 

0/ purchase in enrnUon 

VZ of limitation for suit h,j tenant 

Jot ncovery of posneision. 

P. as sM„,( sn,.,i ,1. a tenniit on ii morleairc On 

P nil Hr,t6n° 

doZ; 1 ;L oMnined n 

nnTil.n ,-a '»>™‘-'isc<i it for snio 

nil,•tin, Pi'n'IinsiMl tho hoi,ling nt the 

t the r, nt-decivn mill the */,p!,m7 Inndlords them 

In dl'irll'rh"""'" plaints niieit'ho 

the BuTt POBseBsion. The son of P. dedended 

,ZZ'!' V'“‘ the iiiirchnse at the ront- 

mortgnge-de'cr!'!'* preference over the 

holdinir fiirunl*^- ™ ' ' “‘'vertised tho 

Te Id to hv ?r i"’-” on it could he |>ut 

fhn? • i-ii* . 't^orlilion of tho rent.ilecrue 

ntherfi^ ™''‘luct of his 

FWnk “““ ohoM 

raltdTjZ l'‘'>'llords ohtiiin n ,,ro,.er 

rcnt- lecreo and inircliasci the holdinp in execut on 

1 dispossess the tenant, tho speeiiil law of hn 
Uene" t““‘' “f “^'''oOnlo III of 

OHeL^Tp„'p“i?;L.f‘ 

Eon-iranuferahle occupancy 


1073 


Landlord and Tenant-contd. 

R/iiro/n ylii ShriA-/i Sihdary. dopi Kaiith Shaha, 24. 
C. 3C5; 1 C. W. N. 3t'(i and Sadagar Sircar v. KrinUna 
thandva Nath, 2C C. 937j 3 C. W. N. 742, referred to. 

Rut if a sale 111 execution of u decree by one of 
several joint landlords for his share of tlio rent, takes 
place in fact, it is not necessarily a nullity init is 

merely irregnlur and till tho solo has been success- 
lully impeached by ap])ropriato jirocccdings in 
execution, it must be treated as a valid sale and 
cannot be set aside by a separate suit. 

iMujia Charan Mandnl v. Kali Prosama Sarkar, 26 
C./i',;3 C. W. N. 586; S/iea-/( Murullnh v, Shtikk 
Burullah, 9 C. W. N. 972 find Ai^hutosh Sikdar y 
Behan Lai Kirtania, 35 C. 61; 11 C. W. N. 1011; 6 C. 
Ij. j. 320, referred to. KiiodaBakhsh v. Sader'pra- 

SIANIK 417 


Pattalis — Stipulation for 
tnereared rent for cultivation of dry landu with wet 
cropg hy mcane of Oovernment water, whether en. 
forceahle—Madras Kent liecovery Act (Mad. 17// of 
18bo), s. 1). ■' 

A stipulation ill a miic/n'/itfi executed by a tenant 

to Ins landlord for payment of a special rent for 

cuU.va inK dry lands with wet crops by means of a 

channel constructed and maintained by Government 

IS not supported by any consideration and is unem 
lorcoablo, 

^ Tliere is no obligation on the part of the tenant 
in such a case to pay Inglior rent as the improvement 
uas not made by tlie landlord, nor was he rctiuirod to 
make any additional payment to Government. Tho 
landlord cannot, therefore, apply to the Collector 
under section 11 of the Madras Rent Recovery Act to 
enhance the rent payable by his tenant, ’ 


hnhli»„ \r i —^'•^n-trumjcrahie occupancy- 

e sale 0 / 

Hhat 7 J «/ ycnt-decrcc obtained by co- 

Rinhf primte saic—Ti/lc— 

transferability 

Kald"'To''was mort- 

Wllord s,.hl“" ‘^'i a co-sharcr 

n onev In purchased, in execution of a 

money.detree for rent, the interest of some only of 

to thrnlalnfffVt*^^^ tenants sold the lioldiiig 

riffhf defendant No. 1 purchased only the 

18 t, title, and interest of the jndgment-dehtors 

Sh c7 r r. transferability of the holding 

KaiiasiiPhI^v raised by tho tenants. 

Chandra v. Akhoy Narain Sow 530 

‘ o , ! ^on-tranttferahle occupancy. 

holdmy-Sah .n crccuUon-Dccrec for rhare of rent 

^“mUord-Sale. whether irreyJar or 

.ohZ!z!ZiZtw:';zt‘~^'‘'" 

Biiki ut ,'>‘••‘•■"l”‘'‘>■■y■lloldi.,g cannot 1,0 


Sappa Pillay v. Xnyaya, 31 M. 19 ; 3 M. L. T. 103- 

1/ M. L .7. oil and S. A. Nos. 1121 to 1125 of IQOa! 
distinguished. ’ 

The proviso to seclion II of the Madras Rent 
Recovery Act precludes a landlord from enhancinff 
rent except under the conditions laid down by that 
section. *' 

I'oncotagiri Rajah v. Pichana, 9 M. 27; Fhcher x. 
^nmnh/n21 M. 137; Oopalsawmi Chettier x. 

lurcher, 28 M. 328; 15 M. L, J. 14; .li-imiym,. Chetty v. 
lUtjn Jayaveera llama Vencatesivara Eitnppa, 28 M ■J./P 
15 M h.. , 292; Suppa PiUai y. 

AoicA-t>r, 31 M 19; 3 M. L. T. 103; 17 M. L. J 611 and 
inmmosainm v. Pasaia 20 M. L. J. 142- 5 

Ind. Cas. 911, referred to. 

ABsmniiig that a lanilloi-il is entitled to claim 
tmoin iindcr the sharing system in tho nbsonco of 
he said 8 ipiilation m tho murhiUko, if „ny rent 
under the i-lmring system was higher timn the monov 

Z ’’Z\ ‘'■"“'■I "ndor tho terms of tho mnchl' 

Ida that would Ik an enhancement of rout under 
section 11 of tlie Rent Recovery Act. 

A stipulation in a pattah that tho tenant should 

dr ‘lands if lio cultivated 

di\ lands Mith wet crops without tho landlord’s 

pci mission, is penal and cannot be enforced. 

invrp„as."„r “'‘'■‘Kan. 

315^9 ^ »• 

DO 
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'■ -- plot MMibndi —Jliijht of an 

(igricuJturi/tt fenant to upou—A<jia Tennury 

Act (II oj 11)01 ), s. 4 (12)— Iiiijo-ovroicut. 

An nfjricnltiu'ist tenant hns no right (o build a shod 
upon a plot of land in the ahndi without the per¬ 
mission of the zrmiutinr altliough lio has been 
throwing rubbish over it for a long time. 

A structure built on a plot of land within the 
nbfidi is not an improvoinent within the delinition of 
the word in section 4 (12) of the Tenancy Act. Japan 
NATH V. Gurpval Sin(;ii 284 

' ■ - ■ Right of suit—riiiiniiffs co- 

shorers—An'augcmcnt to collect rent scjmiutcly—Sulo 
sequent joint suit for rent, irhcther mfilnt^iiunble. 
Plaintiffs, co-sharer Inndbirds, who by an arrange, 
ment with the tenants used to collect their share.s (if 
the rent separately and had in jirevious years brought 
separate suits, are competent to sue jc intly for 
the total amount of d«‘niauds duo to (hem although 
they may relate to different periods. 

Praniaila Noth /^>y v. li'iwaiii Kanta /»"»/, 3.5 ('. 
331: 12 C. W N. 240; 10 Bom. b. K. GO; 7 0. I,. J. 
139; 3 M. L. T. l.)l; 18 M. L. J. 43, referred to. 
BlIor.ANATU r. Bklchamuf.ks 891, 

■ ■ ■ — - Suit t>ij Imnlliinl nijninsl 

Ivuanl fur certain sum yiynl.lr Inj him out of rent 
to third fCrson by nssiijnment —lI’/ift/oT such suit 
is for rout or d:unoycs—Alternutivc right. 

The aggregate rent for a lease was fixed at Ks. 070, 
out of which the tenant undertook to ]»ay to tli(> 
8U})0rior lrn<llor<l of hi.s les.sor Its. 47<'. and tin* 
remainder Us. 500 direct to the lessor. 'I'he tenant 
tindertook to obtain receijits for the sum of Hs. 170 
and make them o\er to his h'ssor and then to cr,.t 
receipts from the latter; 

Hrid, that the whole of tliesum. Us. 970. repn-.'^ent- 
ed the rent jmyable for the tenancy. 

When a tenant fails to pay the sum which 
he undertook to pay to the landlord of the 
lessor, if upon the terms of the contract such Hum 
may be rightly treated as rent, it is open to flu* lessor 
either to recover it as nmt or to institute a suit for 
damages for breach of contract. If tin lessor choose 
to treat it as rent, he has t(j comnteniMi his action 
within the period of limitation prescribed by (he 
Bengal Tenancy Act, and the decree wliieh he obtains 
may be enforced against the tenure with the results 
mentioned in the Act. If. on the other hand, be 
brings a suit for damages for breach of covenant iti 
the contract of tenancy, though he obtains a longer 
period of time for jmrposes of limitation, the decree 
which he secures is a personal decree in execution-of 
which the right, title, and interest merely of the 
judgment.debtor in the property can he sold.' 

The mere fact that the lessor adopted one of the 
courses iu a previous litigation does not debar him 
from following a different and alternative course in 
a subsequent litigation. Banku Bkmaiu .Sikpak r. 
Gopal Chandra Neopy 406 

-- Surrendcr^IIoldiny under 

mortgage — Landlord’s right to redrein. 

The defendant No. 2 was a tenant with a rigid of 
occupancy-holding land under (lie jilaintiffs. He 
mortgaged his holding to defendant No. 1 uiih 
possession and afterwards surrejidemd it in favour of 
the plaintiffs wlio sued to redeem the mortgage and 
recover possession: 


Landlord and Tenant— contd. 


Held, that surrender in law was a matter of 
contract between tlie landlord and the tenant, that 
there was nothingin the law to prevent a landlord from 
accepting the surrender of a holding under mort¬ 
gage,nudtlmt he was ([uite within his rights in bringing 
the present suit. I.ssiR Behara v . Kashi Nath 

307 

--- Tenant's goods attached in 

cjccufif'n of a creditor's drcrec and locked up in the 
house orrupied by him —.1 second creditor putting for^ 
irnrd n prior claim and obtaining sale-proceeds of the 
attarhed goods — What person liable to pay rent for 
the period during ivhich goods remained stored tn the 
house. 


In exeemtion of a docn;e against a person, who was 
occupying a house as a tenant, his ])roperty was 
attached and locked tip in the house by the Kazir of 
tlm executing Court. A creditor, other thau the 
dt'creo.hobb'r, i)ut forward a prefenuitlal claim to 
the uttiichcd jiropert v on the basis of a mortgage of 
ll»e piopmty and obtained all tlic money realized by 
aucti'ui of tlio attached property. The landlord sued 
the tenant and the doorec-holder for rent for the period 
during which the property retniiined locked u{) in 
the house: 


//(■bf, (U tliat ns the house remained tmder lock 
and the tenant could not enter it, he was not liable 
for the rent; 

(2) that also the decree-lmlder, in execution of 
who.«<e decree the jiropertv was !itt;ieln‘d and locked U)i 
in (he liouso, was not liablo for tie' rent; 

(31 (hilt grant i?ig t hat t lio . when he attaches 
propertV, does so ns the (b’cree-liolder’s agent, still 
when a creditor with a prior claim .ste)is in and'»usts 
the att.-udiing ereilitor, he must he regarfle<l as taking 
over th(' linhilifies, inelnding |■(‘nt <lue for the storing 
of the proj)fTty from time of attachment to sale. idKS. 
(iRiisK. .loNES r. Mr. A. CrMCKU 685 

- - . - Tenants rrjaescnicd by one 

in landlord’s hooks—\yhrthrr uue represents tenancy 
— (picslion of fart. 


'I’Ih* decision in Ashok v Karim, 9 C. W. N. 843, 
does not lay dnwsi any rule of universal application 
that fine person caiuiot rejiresenf a (('nancy in the 
hooks of th<‘ landlord on liehalf of hini.self and his 
fellow ((‘mints 'I he contniry view has been 
maintained in a long series of decisions. 

llujiram Samasudra v. Istrar Xamasudta, G C. W. 
N 30;^ and Mollnh v. Kulsumannessa, 10 C. 

W. N. 17G, n'f(‘rred to. 

'riii'rpie.stinn whether one rif several heirs of the 
original tenant represents the ((‘nancy on behalf of 
all the jiersons intercst(‘d, is essentially a question of 
fact (Japan Sheik r. Arajan Kiiatun, 14 C. L. J. 

if^o I 16 


- - - Tenant, right of, to build on 

his ‘sahan’— Ksfoppi! against the landlord if build¬ 
ing not ohjrcteil to ill time - Minority of landlord at 
Ihr time of building, effect of —Wajih-vd-urz, intcrprc- 
tiitioii of —“Chanjiar’, meaning of. 

The appellants, as zemindars of a village, brought 
a suit calling upon (lie respondent, a tenant in the 
village, to remove a chnhnira and a chatijial erected 
by him on land which was entered in the kha^ra as 
the ".•-nhnu" of his house. The Court of hrst instance 
decn'cd the claim but tlie lower Appellate Court 
dismissed it ou tho ground that tho appellants were 
not entitled under the terms of the Wajib-ul-arx to 
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Landlord and Tenant-conoid. 

have the erections removed, and that tlioy wor^ 
estopped from makin? the present claim as thov won< 
aware thit the defendant was building on the land 
and took no steps to prevent him from going on with 
tlie buildings: 

WWd, that the appellants wore not estopped from 
making the present claim because when erections 
were made one of the major plaintiffs was in jail and 
the other major plaintiff was absent from the village 
ann the rest of the plaintiffs were at that time and 
were still raiiiors. 

Held, further, that inasmuch as the Wijib-ul.arz 

provided that the tenant was not to build a^makan’ 

on the zemindar n land without his premission, the 
defendant was not competent to build the chnupaL 
which being a covered building was to bo treated as 

a muAv/n'under the terms of the )yaiib.}d.orz Bikar. 

MAJIT SlXGll V. SARXAM | 00 

Transfer of non-franKfcrabb 


holdinj-Acceptance of rent bij goumi^Ux of landlord 
Ironi transferee-WUethor Ian llord bound by receipts 
—Autbority of f'inmstn—Burden of proof—Scope of 
oyent s anthonty—Lfecision on partirnlar fncIs—Eei- 
dcnce Act (I of \Hr 2 J, s. m. 

It cannot bo utfirmed ns a general prr)position of 

law that a landlord is always bound by the receipts 

given by his putioans or yomaitas with regard to pay. 

monts of rent made by purchasers of a noii-transfur- 
Iiotduig. 

It must be decided on the particular facta about 

the scope of the nuiliority of a gomasta to bind his 

jfrincipal. The burden of prni)f in the first instance 

18 upon the landlord to show the precise scope of the 

authority ho ha<l conferred upon his agent, because 

thisis a matter peculiarly within his knowledge. 

Where it has been found that rent was paid bv the 

truusforeos for about six years, but tbo landlords did 

not repudiate the act of their yoinantos who received 

the rent, and have not offered to refund the monov 

received on their behalf hv the agents, of which 

l)crsiimahly they enjoyed the benefit daring all th(*se 
yoirs: ® 

that the act of the agent was within the scope 
of his authority, and the acceptance of rent by him 
from tha transferees was sulHeiout rocoguiiion of 
their status as tenants of the holding. 

Hah iku Otari V Bdiiriiul, 3 I 0. 9Di: 2 M b T 

? i/'-« ‘v ^ '>70:9 

n ^ raforrol to. Sudoian v. 

Ben vRi Mahtox, 1.5 C. W. .V. 9.5.3 455 

Lease, Lax.oi.ohd and Tkxaxt; Lkssor and 

Lkssek. 

~ . —Lessee, whether tenure-holder 

or raiyat—Pnnrtph'sof construction —Conduct of par. 

ties when may be looked into-Jote, meaniny of 

X lease to a tenant recited that there wero resident 

tenants on the land demised, that it was a lease for 

erm of 12 years but it was to be regarded as a 

empoiary tenancy, and that the lessee was to hold 

the land oithor in khas or by lotting it out to tenants: 

Held, that the leasee was a toniiro-holdor and not a 
ruiyat. 

If the terms of an original gmnt are ambiguous, 
he Bubsocpiont conduct of the parties may be looked 
M O to ascertain the nature of the tenancy in its in- 

carnnr’t *‘“^7 “re unuml,iguons, it 

cannot bo laid down as an invariable proposition of law 


Lease —conoid, 

that the nature of the tenancy is iiocossanly altered 
by the siibjeipient conduct of the parties to the dotri- 
mant of the under-tenants. 

The more description of a tenancy as a jote does 

not conclusively show its true nature. It is open to 

strangers to show that, although tho tonanev is 

described as njofe, its real oliamoter is that of a 
tenure. 

llomanta Rurnmi Dehio, 
HO. W. N. U(, followed. Phamoti[.4 Nath Kumak v 
^asioxi K(j.\tiR, 14 0. UJ.38 43 (' 


, mlion of, before Tramfer of 

Property Act~WMher ,mttah neceesary-Whether 
«jep <,nce of kabuljat ,„ffieient-Proof of aeceplarute 
of kabulyat, whether to be d.Wl-Dakhila, hoto to be 
prored-Aeceptance by tahsildar of rent p„U by 

tenant-Covenant aynimt alienation-Perwanent 
leave - So nght of re-entry reservecl-Effecl of cove- 
mint—Transfer of Property Act flP ofm2J t. 10. 
lor the creation of a permanent lease before tho 
framsfor of Proper y Act, it was not necessary tlmt 
the landlord should prnnt a pattuh. It was .sufficient 
to crea a yalnl tenancy if tho tenant e.vecuted a 
kabulyat whicli was accepted by tho landlord. 

It IS not necessary, however, to prove, by direct 
evidence, that the kabnlyafs were accepted. Tho 
Court may hnd from tho conduct of tho parties and 
from the circninstaucos of the case that tho kabulyat 
was accepted and acted upon by tho landlord 

If a tenant produces dakhxlas and swears that lie 
received them from the land-owner or his agent or 
gives other pn.na facie evidence of their genuineness 
hey n,ay he taken for tho pnrpose of proving tS 
the rent bus been paid or that tho rent has been paid 

at a hxed rent for a certain number of years, if the 

landlonl or Ins agent does not come frirward to denv 
thpm, J 

Kritecbavhy.Ramdhnn,1 W. It. 526, and Snrja 
Kanta Acharjee \. Baneswar S'laha, 24 C 251 relipfl 

upon. ’ 

It is obvious from the rule embodied in section 10 
of the Iransfer of Property Act, which in substance 

reproduces the ime-existing law on this point, that a 
covenant against alieimtionina permanent lease, when 
no right of re-entry is reserved, is not operative. 
Axram Ali V . Dukga Prosonka Rov 489 

- Term exceeding one year—Evidence—Hot ad 
missible xvithout registration-Whether admissible to 
prove present demise-Iielution of landlord and tenant 
An unregistered lease for a period exceeding one 
year cannot be received in evidence to jirove a pro 
sent demise of the property constituting the relation* 
of landlord and tenant between the parties It can 
not bo received in evidence of any tmusaction affect* 
mg tho property. Kanai Manual u Siivama Charan 

. 892 

Leg'll ini3.cy> See Marriage. 

—Qf proof—Non-access SfiQ 

Lessor and lessee-p„pmv,„ of ZmZn- 

Possesstun to lessee- Conditional decree ^ 

Tim right of a lessorto claim payment of a premium 
re,<erved under a leaKe does not depend upon Z 
ohl.gafon to put the les.see in possession, a.s a matt"? 
of law. lint uonrts will not be jiistilied in passing n 
decree for the payment of tl.c premium a|„„i „itl,out 
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Lessor and lessee-cc.ncui. 

com])olling tho lessor at tho same time to perform 
his obligation and to give possession, as is done in 
the case of sales. 

Snhromaniija Jijcr v. PuOiinn, 27 M. 28; Mnihia 
Chetty V. Sino VcUnii Chclty alias A'an/ppr/H 

Chrlty, 21 M. L. .1. 2JH): 9 Ind. Cas. 10G2; 9M. L. T. 
378; 2 M. W. N. 228,followed. II.vmanathax CuKTiiAn 
i\ Vef.ka Na<ja1 ’1 *a Chetjiau, 2 M. W. N. 325; 1) M. 

L. T. 510 . 392 

Letters of Administration- Kovoeation 

License -Condition pri>liihiting transfer of ihe 
]>rivilpge of vending ojiium—Admission by liei nsi-e 
of ])artner—Sait to enforc«- partnersldp I 26 

Lien , 8cr Transfer of VuurKRTV Act, s. 5."). 

Life insurance contract—/«sam»i/v 

money, ]iOf7 of c»tnir - Ih'btrrytijirulr 

under Sucee-^bion Cf'i Udente Acl (VII "J l.SS9^, 4, 

1(3 —3/f7rrierMr<)mrn’.s Art 1^74), 

not opplienhic to Iliudns — Inferr.'^l. 

A. insured Ids life with a Lite liisiiranee Com- 
pany for Us. 3,0(H); on bis (b“atli, Ids s<ms elaimed 
payment of the aim)nnt and produced a succession 
certificate in stippoit of their eiaim. 'I'he Company 
■wished to be proteeted against an aelirai by the 
daughters, by a certilieate under tl.o Married Wbnnen's 
Property Act: 

Held, (1) Ubat the insurance money fornn-d 
part of the estate «>f the deceased, tlunigb pay¬ 
able on the death of the insnrod, and is “a” «lebt 
due to him Avitbin tho meaning of aeetion 4 of the 
Succession Certilieate Act; (2) that a prodtiction of 
a succession certificate was .sulbcient protcctit.n for 

tho Company. 

W (3) Under section 16 of the Succession Certifi- 
cato Act the certificate was a conclusive title to re- 
cover the amount from tho dofondant Company. 

( 4 ) The act of the Company in refusitig to make 
payment of tho whole amount was wrongfid atid the 
Company was bound to pay intcre.st, from tho date on 
which it was claimed. 

Clenvcr v. Mutual Rc.<crre fund Life AxsoriuH.m, 
(1892) 1 Q. B. 147; 61 L. J. q. B. 128; 66 L. T. 2i0; 
40 W. R. 230; 56.1. P 11*0, followed. 

Rajamma v. RttmalirUhnu, 29 M. 121 and B«/«- 
chharan Mnyanduy v. Adyauath Illinttachnrjre, 36 C. 
936; IOC. L. J. 1^0; 13 C. W. N. 960; 3 Ind. Cas. 492, 
referred to. 

The Married Women’s Propcity Act i.s luA appli¬ 
cable to Hindus. Oriental Govkrnmknt Security 
Life Assurance Co., Ltd. v. Vantkdu Ammiraju, 2 M. 
W. N. 276; 9 M. L. T. 431 263 

Limitation for an application of e.xocution 

182 


Li m itation— contd. 


-—■ —-Application by a person other tlian 

tho judgment debtor to 1)0 restored to pos.'«f'3siim 
of a portion of a house sold in e.xecutiun of decree 

_Application dismissed for want <)f evidence—Suit 

to establish the right 40 I 

- -Applicati<jn fer Probate of Will I 30 


-Breacli of coniract—Right to sue for 

damages, whether assignable —Contract for pay¬ 
ment of dei)ts-- Breach of contract— Repudiation of 
liability by promisor-Cause of action—Right of 
promisee to sue promisor — Promisee to wait foi a 

reasonable time 320 


-Cfxsc between mortgagees—Mortgagee 

not entitled as of right to redeem a prior mortgage 
•I’rinciples applicable 20 

-Date of amendment of plaint imma¬ 
terial 731 

K.xeeiition of decroo—Objection that 


. ........... 

deen'c was made without jurisdiction, if can bo 
taken in exeeuti<m procec'dings 332 

Failnrc of eonsiderntion —Special facts 


. ...... ^ 

ol individual ea.'^e—Lease gratited on payment of 
. preniinm — Di.sjKissession f>f lessee—Suit for re- 
covers ol' pr«‘mium—Wln.'u time Ijcgins to run 

486 

-(Jiff of ancestral land by widow in 

favour of iier hnshumPs imar collateral who is also 

liis d!inglit<-r’s son 387 

-Infringement of trado-mnrk 787 

--Pavinent <nit of Court -Omission by 

(b'cree-holder lo certify —Payment of tho amount 

% % 

l.y jndgtnent-debtt»r to tliird party^Suit for re- 
eoverv of amount from decree-holder 462 

Poa.se.sshni of landlord after purchnso 


in execution of rent-decree —Period of limitation 
for suit liy tenant for recovery of possession 54 

— Pre emption suit—Sale ostensibly in 


favour of one person —Real purcliaser anolln'r 
person—.Active concealment—Fruiul 114 

-to r(*eover .•surplus prolits 402 

-bight of <li.<t!uir eolhilcrnls to contest 

alienation —Declaratory ilecree 725 

- Sale ft>r arrears—C<tnlirmnf ion by 

Cf)nrt,if n('ccs<!irv — Suit to si't asi<h‘ .'<a!e — limita¬ 
tion, si irling point <4' 87 

- Suit foreompcn.'^alion against Railway 

Conipanv fr*r non-deliv<'iy of goods 1 22 

—- — j^uit f.ij-<-oTitrihiition—Starling point 

of limitation 839 

-- — Suit against I’orl Trust for eompeiisa- 

tion (.V)nvevanc(> from Wliarf to Jnlport•^’nrd— 

iiahilitv «if ilourd 972 

— Suit for possession of ollice and lands 


appertaining thereto—Advers«‘ ptjssession by de- 
feinlanf in res|)eet of lamls — Wliether gives right 
to ollice - Vc*sting of heiKdicial enjoynient ot lands 
in plaintifFs family 573 

Suit L)r possession of an oiFice—Start 


ing pt)int of h'milutifin—Possession e«>mnienecd by 
♦lefendant adversely to plaintiff’s riglit of succes- 
sitm—Ahsetjce of appointnuMit to ollice for a period 
prior to tlefmidant'.s immination — Right of defemh 
ant to tack on pi'rif)d to lii.s pos.sossion 95 

Suit fr>r possession—Suit for declnr^ 


9 

titm of invah'ility of adoption 

-- Suit for recovery (»f price paiil f^ 

property found to ho non-existent 7 I O 

' Suit for recfivery f)f price paid for 

property to which tho jndgmont-debtor has no 

7 I o 

-Suit for sale on mortgage by 

fjuent mortgagee—Subsef|uent mortgagee paying off 
tho prior mortgagee—Kntiro debt of suhsequen 
mortgagee not satisliod by sale of tho mortgaged 
property—Sitnple money decree—Whetliora 
suit would lie to recover the balance money 3.SO 

Talnhlari Settlement Officer—Notice 


—Decree-holder submitting his claim 

of time—Application for execution 91^ 
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Limitation —-couuld. 

-;—;—Wiclo>r in possession of liusband's pro. 

perty in lieu of her don-cr—Dispossession by heirs 
—Suit to recover dower debt 282 

■- Decree-holder given formal pnyiCKsioii — 

Actiul ptmensiim remaining with jtidgmenf.dchtor 
- Decree-hoUier’s right to hring jrc<ih naif within 12 
yearn. 

WJiere in execution of a decree for possessifni the 
decroe-lioldcr is Kiven formal possession, the jiulg- 
raont.debtor remaining in actual possession, the 
possession of the decroo-boldor is deoinod actual or 
lef,ml possession in the eye of the law and he can 
bring a fresii suit for possession within 12 years. 

Mnnuli Pranad v. Dehi Din, 19 A. 49.)‘ npi)lied. 
luiiiM llAKitsii r Muhamjiau Hafisj 319 

- /(>' recovery of money due on a 

decree anniyned to plainti^-Pluiutijf barred from 
realiz-ngthe money at the time of receipt by defendant 
--Limitation Act {XV of l8u\,Sch. U, Arts. 29. 
49, 6\ 97 and I’.O. 

Article 02, applies only when the money realised 
b) the defenduiit lias been actually or constructively 
received by the defendant for the plaintiff’s use. 

^ Where plaintiff was legally barred from collect¬ 
ing lh(! money due on a deereo assigned to him, 
uikI the assigimrs decree-holders received the amount 
and entered satisfaction, it cannot be said that tlio 
money received by the assignors was received by 
them for the plaintiff’s use. 

Naraffttna v. Narnyana, 13 M, 437, followed. 

The period of limitation appHcalde to a suit for the 
recover)' of such money is timt jirovided by article 
120. 1 (A)iaswamy Cukttiar c Haki Krishna Chkt. 
TIAK, 2 M. W. N. 220; 9 M. L. T. 465; 21 M. L. J. 705. 

Limitation Act (XIV Of 1859), s. 4— 

Acknowledgment — Mortgagee recorded an auch in a 
khewat which was aitegted by the moityayee—Signa^ 
tine made in the hand.wriltny of a third pemon hut 
in preiteuce of the Mj/nor, effect of. 

A mortgagee was recorded us such in a khe.wat and 
the entry was duly attested by iilm. The signature 
of the mortgagee, bow ever, was written by a third 
person in his jjn'sonce and apjiarently with his 
sanction. 

Held, that the signature was the ]>ersonal signature 
of the mortgagee, and the entry in the A/u*.ruMvas a 
valid acknowledgment under section 19 of the 
Emulation Act. Mahauaj Singh v. Shankar Lal 

7 — 7 --(IX of 1871), s. 20- 

Acknowledgment by one of several joint mort¬ 
gagees, effect of 


—-Sch. I, art. 105 402 

,2 rTT~/^^ 5 , 

1^ Appltcaiion for copy not accomp(tnie<l by (Ic. 

jmit of fee—Kxrluiion of time^F.xtension of time- 
onffwient cause, 

Kxclusioji of time under section I2of the Limitation 
Act can \>o claimed only from the date of deposit of 

vopymg fee and not from the date of application not 
aoconipanioi by such deposit. Therefore, whore a 
l>arty neglects to make the requisite deposit and time 
Is ijKt owing to such neglect or carelessness, ho 
caimot take advantage of the provisions of section 12 
larhati v. Bhola 12 A. 79 referred to. 


Limitation Act— (i877)-contd. 

Where the judgment of tlio Court was pronounced 
on loth October but the decree was signed on the 
9th November and an application for copy of the 

decree was made live weeks after tlio decree was 
signed : 

//(dd, that, as delay was not duo to the non-signing 
of the decree but to the non-deposit of copying fee 
It was immaterial when the decree was signed and 
thaUho cause of delay in applying for copy was not 
sulhcient and substantial to justify an extension under 
section 5. 

(Janjot V. Ananaji, 23 H. 144, Lnkhoomal v. Joomro. 
m«/, 1 S. L. ll. Karsondas Y. Bni aanaahai 30 It 
329; 7 Horn. L. H. 965, referred to. Toi>anj»ar v' 
Manager, f:NcuMHRUEn Kstate, 6 S. h. 11. 17 210 

210 

s* IC —Construction of the 
section - Pre-emption suit—Salc ostensibly in favour 
of one person—Real purchaser another person— 

Acticc concealment—Fraud—Limitation 

The jmle of certain landed proj.erty ’was osten- 
sihly effected m favour of one ii. but (he real pur- 
chaser was ono M. who actively concealed the fact of 
the sale in his own favour: 

Held, in a pre-emption suit against JL, that sec- 
tion 18 of tlio Limitation Art extended the period of 
limitation by making it run from the date of (lie 
pro-emptor’s knowledge of the fraud: 

Held, iurtlior, that a.s the suit was against who 
KuiKy of the fruu.l, it was .|nite in.ma'torial 
that a posyihly infructnous suit agaimst /?, the osten 
aihle purchaser, might have been instituted hoioro 
the fraud became known to tljc pre-emptor 
Tl.o litoml ron,li„K of scotion 18 of the Limitation 
Act .s not nftninst tiio view that tlio words “nnainst 
any poi-Bon" should bu nndorstood to follow tho words 
a suit in tho beginning of (ho section. Ismail r 

I 14' 

7 ^9—(luniasta— Achiowledg. 

men after mastefsaeath-Death not known to the 
creditor-Contract Act (IX of ]bT2), ss. 208 209— 
Estate of master hound by act o/gumasta. ’ 

Plaintiffs had dealings with tlm linn of one ][ A 
gwnasla carried on tho business of die (irm for his 
master, and generally managed its affairs, ami his 
master a ways allowed him to write letters on 
helm 11 of the firm and never repudiated any of them. 
.After //. s death, a fact not known to the plaintiffs 
tho gumasta m answer to a letter fr6m tlie plaintifTs’ 
ndating to their account, wrote, ‘you mention that 
there are moneys due; as to that I admit whatever 
may be found on jiropor accounts to be owinc- hv 

me, you need not entertain any anxiety’: ^ 

Held, (1) that the statement amounted to an 
acknowledgonent withm the moaning of section 19 
ot tho Limitation Act, 1877; 

(2) that the case fell within the provisions of 
srelioiis ais „,.d 20S of tl.u Contra,d Act and l.e.ico 
the pumuK/u did hind tl.e estate of//. Jiuuium t 
Cnrsi Lal, 13 Bom. L. It. 261 888 

^Sch. II, art. I | 

-art. 12 

— art. 29 


401 

87 


-art. 30 
—art. 49 


972 
658 ^ 839 


\m 
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-Sch. II, art. 62 

—-—art. 97 
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-;--—^-—art, S9^Failnre of con- 

(fitJerotion—Sprclnl fnctif nf imUviihiol case — Lcnne 
gmntM oti payment of premium - Dirpo.^-icusion of 
Im^ee—Snit for recovery of premium—When time 
hcainn to run. 

Whc'thor n suit is Imrred under Arficde ft" nf the 
Linufatinn Act, 1877, or not, must depend upon the 
special facts of each individual case, hOcauso it is onlv 
with reference to such circumstances that the Court 
can determine the date of the failure of consi<lerntion. 

Whore a lessee was evicted hy a person stmcessfullv 
claimin*,' a superior title, and the lessee sued Id's 
lessor for the amount of prendtnn paid for the lease: 

Jfc/d. timt time ran aj'niust the plaintiiT from the date 

evicted from the land, and not 
from the date when the successful claimant ohfained 
a decree airainst him for poseession 

hnrstn Kuar V. Dhnm .Sikj///. It A. 47; Ilanumnn 
Kfiinnt V. Ilanumnn Mnndur, l<) 0. 123; 18 I. A. 158 
and Btbi v. I'llit Xnrnin ilisir, 31 A (58; H 

Bom L. R. 52‘; Ift M. L. .T. 205; (J M. L. T, 80; 1 Iml. 
Cas. 800; 9 C. L. J. 512, distinj'uished. 

Ilnm Chandra Stnyh v. Tohjah liharti, 2« A. 510; 
Kul Kunwar v. Chntar Simjh, 5 A. L. .1. 480; A. W. x! 
(1008), 185; 80 A. 402; ami IVim Jayyi Ilm v. Kaulr. 
rhar Rni, 5 A. h. J. ISf; A. W. K. {i0')8), 185.Vo/c; 3() 
A. 405, relieil upon. Si kmov r Su.xsni Hue 
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486 

282 

402 
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-.~T^-r,- \ 2^-Suit for 

porserxam of office an I lands api^u fainina thereto— 

Adverse possession ly defendant in respeet'of l„„ds — 

.Whcthei (jires riyht to oflire - I'e^timj of hensHnal 

enjoyment of lands in plaint,jiTs family - l.nnitatio,, 

The ac(|uisition hy a perso i (if a pr‘scriptive tlr|.> 

lands attached to an olliuc* does m.t ;rive him a ri^rlit 

to that oftice unless he was in adverse pjssessionof 

the oflice also for the statutory period. 

Tho more receipt of the emoluments of an oflice 

without perf«)rmance of its duties will enable the 

recipient to claim possession of the otiicc, if its duties 

are performed hy another in his own hdialf and not 

as the deputy of tlie person onjoyinji; the emohiinents. 

Where plaintiff, the widow of an archaka, sued Ist 

defendant, alienee from her liushand, for possession 

of the office of archaka and of tho lands attached 

thereto, and it was found that Ist defendant was in 
adverse possession only of the lands, the beneficial 
enjoyment whereof vested in the plaintifT’s family: 

Held, (1) that plaintiff was entitled to tho office us 
the adverse possession hy defendant of the lands did 
not jfive him a rij<ht to the office; 

(2) that the plaintiff's claim to tho lands was not 
barred and she had a rij(ht to recover the firopertv 
from the time her rig'ht to beneficial enjoymon't 
accrued. 

Mahomed v. Oanpati, 13 M 277; and Onanasam. 
handa Pandora Sanadhi y. Vein Pandaram, 23 M. 271 
referred to, ’ 
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Abhiram Oosicami v. Shyam Charan Xandi, 36 0 . 
1003; 10 C. L. J. 2SI; 0 A. L. J. 857; 11 Bom. L. R. 
234, explaind, Kamalath Ammat, r. Krishna 
P ir.LAY 573 

--^-Sch. II, art. 124 

~Suil for possession of an office—Starting point of 
limilnfton — Possession ommenced by defendant ad^ 
versly to plaintiffs right of succession— Absence of 
appointment to office for a period prior to defendant's 
nnmniation—Uiyht of defendant to tack on period to 
his possession —Limitati .n. 

One I . held the office of Sri Pamlaram of a temple 
till 1884. In 1884 he relimpiishcd tho office and his 
widow, T., was permitted by the trustee to perform tho 
iluties of tho office hy her proxy A. A. continued in 
office till 1820 when T. was dismissed. Afterwards, 
no one was appointed to tho oflice till 1900 wlicii 
ilefemlnnt was appointed. From 1889 to 1900 tho 
trustee liad tlie duties of tho oHice performed by his 
servants. In an action by plaintiff for possession of 
the office and of tho properties attached thereto in 
1905, on the {ground that he was the reversioner 
entitled to tliem after T.-. 

Jlelil, that the suit was not barred under Article 
124 of Schodnlo II nf the limitation Act as the 
defemlant's possession diil m>t commonce to hemhor.se 
to file plaintiff before tho date of his appointment in 
IftOO and that he was not eiiti(h*d to tack on the 
|Miss«‘ssir>n oi .4. to his own, as .1. onh' Indd on liehalf 
ot /. iliroiiw'h whom the plainlitV ctainied and tlie 
lieriotl hctueiMj IHKft arid 1300 could not (‘mire to 
defendant s l»(‘ncli( as no oiu’ was ajipointcd to the 
ollic(‘ duritiLrfhat period. UMAU RL'niii(;u.M I’lLr.Ai r. 

VtTJiiN.vniAs.wvMi, 9 M. L. T. 4S5 95 

“T-'“T"-134— 

Parchased \ ij inehiiles permanent lease — Privy 
Council ~ Revieir. 

'I'heword “p'lrcha-sed" in Article 134 of Schedule 
11 to tlu‘ Limitation Act of 1S77 m(*ans the juirchaso 
of an nh,sohit(‘ title. \ permanent Ies.><ee is not a 
purchaser within the tneaninj; of tliat Article. 

1 liaf Aiticle, fherefon‘, does not appiv to a suit 
hronjjhf hy the shrhait of an idol for possession of 
imtiioveahe property let out in permanent lease by 
a former shelnut without h'jjal n**cessity. 

/15/n‘jYt/a (losiraait v. Shijama ( harun Xandi, 4 Ind. 
Pas. 419; 30 1 A. 14.8; lo C. L, J. 2-4; C A L. .1. 857; 

19 M. I . J. 530: 30 C. 1003; 14 C. W, N. 1; 11 Bom. 

L R. 234. followed. IsiiWAH Shyam Chand .Iiu c. 
Ramkan-ai Ghosk, 15 C. W. N.4 7; 9 M. h. T. 41-8; 8 
A. L. .1. 528; 13 Bom. L. H. 421; 33 A. 520; 14 C. L. J. 

683 P.C. 

—----—art, 135— 

Case hetirern mortyniiecs— ^forlgagce not rniitlcd as 
of right to redeem a prior mortgage — Principles 
apidicable. 

^Wticlo 135 of Schedule 11 to IIk* Limitntinn Act, 
1877, has no application to a case where the mortgajfor 
is merely a proforma defendant and the r(‘al disjmto 
is as to whether the puisne mortgagee is entitled to 
redeem and to take possession of tho mortgaged pro* 
perty from the jirior mortgagee in possession. 

Iho principle of the Full Bench ruling in Qokal 
Chnnd V. Rahman, 59 P. R. 1907 is not applicable to 
cases where the mortgagee cannot, as of right, rc* 

deem the mortgaged land. Gandu Mal v. Uniio 

ZQ 
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-Sch.ll, art. 141 

387 

7^ arts. 142, 

Sm'; for imaession-Pre^ 

sumptwn-lJurden of pronf-Ouster—Evidencc ncct'S- 

Kary to prove. 

is tlmt the poasossioii of one 
tenaiit-in-coniinon is thu possession of the otlier 

in ullcfc^ation of dispossession and 
diseontinuancc of possession brings a snit primn fade 
nnder Article 142 of tlie Limitatiim Act, yet h, tho 

case of a suit for possession by a tenant-Lcomnion 

defendant’Te'’ ? • l>«s®<'ssion of a 

(iLfendaiit tennnt.in.common shifts tho onus on to 
i L^that niaint-r'® ‘lefendant to 

virti- ofLi z;" >-y 

Baj^admrya v. Scriniva, Acharya, 6 Bom L 
ii’ 2W’ """/‘’‘i''";;•'’'‘ws'iram, 29 B, 300; 7 Bom. l/ 

K 1008: 3 I>. aV I). 539; 9 L J. O B 288 a 7 /.• / 

"I"'”' 

Atmmvna v. Khmth iLlh'Jll 12 Hoin^lfK 

JoVefeLtl tr- '■ M 

Kicliisive receipt of profits by one tenant in 
eoiiirnon fora long period witboiit any Jf" m I 
demand from tbe other is evidence ofonster f ti 
-d-ofadenia. of the rights^'oft 
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Procedure Code is sufficient to save a decree from 
fcchedulc to tho Limitation Act of 1877, even thoiiLMi 

an™"Tth iir" "" ■" “-“rf- 

r 7'V ^-r'^7 '■ 25 c liOt IF B ). 2 

3^711.1 '■ V. I'umaimlmi, 23 B 

3^0, relied upon, Dno NARa,^■ ,S,.,i„ ,s„, 

31 yg * f fix of 1908), s 5 

Suffiaenf /• 

Coirt f:7revieit oVi't'^^'iff™ “> 

rejected, verv l earK application was 

a afterwards he tiled 

prronnds for ()Unp"a reviewTnn'n^- ^**'11 

should have filed in's netitm Petitioner 

reasonable tin o . 'e, h s a ;ief.r 

boon dismissed and for review Imd 

prescribed period Ga\ 1 )a\. " ‘tl”’* the 

140]>.L.bS9i 7- SiNoH, 

129 


art. 


144 

742 


Possession of tonant-in.common 

mime Code (Art XIV r^^RSoi 1'°' 

Aitiele I76C of the Limitation Act ^'XV of IK77) i 

section 3«8 of the Civil Procodlli. Co^t 7 i“'o 

1882; do not apply to execution proceedin-'s 

roe Bvtn "V!*’?' l>eforo doc- 

the dead vender^Trk^*’'’ ^Jecree was passed against 

vendee ivas dLmisstd on'riie L'u;7'"t\"'’ 

^^'riasitr 'lo 

Later nn 1”»1 «ofocus stflMcZ* toauDeal 

0-nte7ater7;S;r.’’"'‘' 

™ Ihc s^s aZ'a'rsm'nff •’■';! '» 

ho hml , 1^1 • 1 oxecution proceodin^fs 

7>oiuf~/^uc 0/ Wt'cT-Tc-y/f ^tur/iaj; 

with latv ' ■‘'^ppiieatton uof m accord- 
llio issue of a notice undei- section 248 of the CivU 


copy of (iccj'fc—J ^ ^ Appeal filed witlwut 

ItmiMiea-KxelLon of )fn,e /akin'""’' 

goJd ml7,7:d,“,;7f'77;7;: 

decree appealed again^’.Zrs't Im ti'S Zit'h 7 

09; Akbar Ah v. Itomchand, 53 P R n,' 

f ra^ad v. Kallti, 17 A. 537 at n 5^8.‘ ^^<awani 

Dell v. Jan/icador Aath G C U’’ V SundaH 

lowed. ’ ^ ^' '' • ^ ■ “83 at p. 266, fob 

a “py °f 

'Jbo time requisite for^obtaininn- "“dispensable. 

«M>I>oaled from does not 

application for the copy is made. ' ^ 

Where, however, a copy of ho i.!? ’ ^o^^o.vod. 

applied for and obtained beforo n alone is 

period of limitation prescribed for'" ^ ‘ scbeduled 

■■Pl>lieati„,i is made afTZ tlm t , iZoA’;'’?'' 
a copy of the decree, tbe unnellanf ^ 
exclude the periods ocSed , o"-''' 
these copies, unless sompi.Yii P^^paniig both 

faction of the Court is fortlicom “avZ''"" ““'r' 

tlic decree was not applied for with tZ ' i “P^" 

in“ d. .52; 4 

25C, distingniriiod. ’ 114; 33 M. 

A deeree was passed on 2l8t July igm , 
of the judgment only was oimUo i / i 

September and despatehed on tL In, 
memomudiim of appeal was ‘ 

Commissioner along with the'coi^'^' tlf 
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on Slst October, t!io appHlnnt’s Counsol intimutinjj 
that ho proposed to tile later n copy of the decree 
appealed ngninst. The copy of the decree was 
applied for on 2Sth October, was ready on the 12th 
November but was not actually delivered till 14th 
December 1910. 'Die co])y of the decree was actually 
Hied in the Appellate Court on ifith December. Tlie 
delay in delivering the co]>y of the decree was due to 
the fact that the appellant did not attend the copyin" 
ofhee with the receipt. It was also explaine*! on 
behalf f)f the appellant that a co]>y of die decree was 
not applied for with the jndirment as it was not 
known that a copy of the decree nas rcipnred to 
make the memonmduiu of appiad valid; 

(1) that tlie mcinorauduTn of appeal slmuld 
he considered to have ac'tually been Hleij on the lodi 
Dcccmher; 

(2) that the time occupied in obtainin^ja copv of ilie 
decree couhl not be excbuled in coinputinjr tlie period 
of limitation; 

(3) tliat the delay in ohjainin<r and liiin^r a copy of 
the decree liml not l)cen .^ulliciently explained. 

Parashr.xm r. Likhan', 7 N’. Ij H 07 866 

.. I - - - S» 7 - l>ij fiiit' or luo 

joint il^rcvcc-hnlilri f! — W’h'-llirr Imt-.s r.vrcHtioii, 

DiU’ of trto joint tlecree-liolders cannot ^ive a 
valid dischaixe of tlie decree without the con* 
currence of the otiier. 

reri'ifninni v. Kriainia Ai'iyoa, 25 M. 431 at ]). 439, 
referred to. 

Such a discharifo, therefore, doc.s not prevent thi‘ 
decree-holder from applyiiij? a fresh for execution 
\inder section 7 of the Limitation Act, 190S Vr.NKAr. 
RAMA AIYAR V. DuRAI.SAWMY SASTRIAf., 9 M L. T 4S2 

464 

-- S. 12 866 

■ ■■ ■ - S. 12—^ly'/'C'd— j\ji^ilii'iilion Jor 

Copy of jinlyineiit mol decree —Ihrirc not rcmlij — 
Copy of jiiilyiiM^iif ilrlurml — Applirofion Jov t'of ij of 
»/ec/Te to hp /ivvded os priiihioi—Time hrtnetn ihifp 
oj siynituj decree mid date ivhcn copy of drrrpr im.^ 
ready to he deiliicfi’d — Rrn.*io}i potition tre<iieil ii/i 
inemorojidmn if ajipfol. 

A suit was «lisnii.s.sed, by the Hist Court in wliich 
it was instituted on .luuc 3Uth 1910, on Julv 2n(l. 
1910 The plaintiff with a view to lih* an appr*al 
applied for eopie.s of tin* jiulyment and tlecroc. Me 
Hied a certain nurnher <jf folios ami the prescribed 
Court-fee, 'Ihe copy <jf the judirment was ready on 
July 8th, hut the decree hail not then been sipued 
by the Judge. On that date one unused folio as also 
Court-fees of the value of Ks. 8 were returned to 
him. The decree was signed on .July 11th. and on 
July 15th tlie plaintilY made a fresh application for a 
copy of the decree. This copy was ready on Julv 
2Cth and he filed his appeal on Augu.^t 17th. but it 
was dismissed on the ground that it wa.s barred by 
limitation: 

ifc/(l, that the jilaintifT was entitled to deduct tlio 
time between the delivery of the judgment and the 
signing of the decree. 

Bani J/cid/m6 Hitter v. Hutuiojini Dasui, 13 C. 104, 
followed. 

KeW, also, that, when the copy of tlie judgment 
was ready, the unused folio ought not to have been 
returned as the application for a copy of the decree 
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was still pending, and the plaintiff should not have 
boon obliged to make a fresh application for the co])y, 
that the application for a copy of the decree made on 
July 2nd should ho treated ns a pending application on 
July 11th when the decree was signed, that the plaint¬ 
iff was entitled to deduct the time betiveen July llth 
and July 20fh when the copy of Die decree was ready, 
and that the appeal was filial within time: 

}{'-ld, furrher, that the plaintiff ought to have filed 
:i «-e<‘oMil ai^peal to t)ie High Court as the order of 
the lower .-\]»[»ellate Chuirt dismissing (ho appeal Avas a 
diTn’o. 'I'hi* High Court treated this application for 
revision as a meinoraiidiim of appeal. Taradati Koer 

r. .lAooKo Xauain, 15 C. W. N 7H(> 542 

- — ss. 14 (2) and I 5 (I) 

and art. 18—7Vme taken in defendiruj miother 
suit, p.rrhision if — Mona lido pronenition of a case in 
miotlirr Coiirl—InjiinrhoH or ordrr, necessity of, in 
ordrr to Ptrliidr liinr — h'.relHsion of tiin‘> for jifirposcs 
of hinifatioii — Civit J’rorednre Code (Act I' of 1908^, 
(>. XXSIC, r. G —KxecHfion proceedings, application 
in. 

Tho appellant obtained a mortgage-docrco against 
respondents on the loth October 1900 for sale of the 
mortgaged property. The decree was made absolute 
on the I2tli August 1902. The mortgaged property 
was sold on the 2oth June 190() and n portion of the 
decree was realized. On the 24th.luly i900on<M)f the 
respondents instituted a suit asking for a di’i laiation 
tliat the mortgage-decrei* of 1900 and fh'' sah- there¬ 
under w'-ro not binding '>n him. 'I'lie suit w as dis¬ 
missed hv ih*' lir.'-t Court Imt was iloercrd li\- the 
District Judgo on apji' al on tie' 3nili April 19()7. 
The hitter ih’i i.-ion was again reversed in second ap¬ 
peal on t he h .I uly 19!)M. On till'8(11 Decemhi'r 1909 
tlie pri'sent lipjdication for execution was made. On 
objection bv the jmlgment-debtors.respondents that 
till* application was fime-baned. if was urged by the 
decree-liolder that th(* ]>erii>d hetwi'cn the 30tii 
April 19i'7 and fhn 8fli .Inly 19US. during whioli time 
the mortgage.decree' was in nlieyance, should bo 
excluded: 

Held, tiuit tlie application for execution was time- 
barred. 'I'lie appellant could not claim thobcncritof 
section 14,clause 21, nr of section 15 , clause (1),of tho 
Limitation Act of 1908. The former section applies 
only to a case where a person makes a hona fide appli* 
cation to a Court without jurisdiction und the latter 
only to a case where the execution of a decree has 
been stuped liy an injunction or order: 

Hi'ld, further, tliat I'veu on general principles .<if 
ef|iiity, the appellant was not entitled to exclude the 
]ierio(l h'.'tween the 30th April 1907 and the 8th 
July 1908: 

Held, lastlv, that aiiapplication under Order XXXIV, 
rule f5, of‘Civil Mroceduro Code, 1908, must Im? 
treated as an apiilication iii execution iiroceedings to 
whiidi Article IH of the Limitation Act would apply* 
limn llaghnhir \ . Miii^sainmal Xahnr-un-Nisa, G (). C. 
114, followed. 

• Prunnath Jlni/ v. Ilookea Ifiymn, 7 M* I* A. 323; 4 W. 
11.37 (!’. C.); Ilijali ICnayid Jlossrin v. 8'ai/fd AhinCi 
llpza, 7 M. I. A. 238, Mnsmnnat Uannec Sni'no Moyce 
v. f^lioshce Mokhrp, 12 M. 1. A. 241: 1 1 W. II. 5 (P. C.)i 
2 13. L. K. 10 (P. C.'; Bassn Knar v. Vhnm Singh, 

11 A. 47: Lakhcn Chandar Sen v. Madfiu Sadftan, 3o • 
209;3M. L. T. 90:5 C. L. .1. 59; 12 C. W.N. 32b, 
referred to. Amir Chanj) i’. Narsixoh Narain 
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^^iofa Yt J^ofihoicQrddhi 16 "M 9*Jn, d *• i 

‘l^aa V. Sitbr„manmn ChetU, M M. 2 W,’.•of'eA°eii’tt""“‘ 

SlES|S™| 

; ' 0 /wy, 6. -t^-Preurnhed period. 

U p.rior;^f Ac-t (IX of IPOS) f-ives 

-.. Er.“:« R,,rri.“»‘r 

ply to 8 „it 8 oa ^*'*^'*'^* douHi.otap, 

art. 18 if 

- art. 31 122 

“ a» t. 62 716 

art 97 716 

art 118 338 

art. i 20—Det 7 rn«. 
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f> If At*t« 1^ 

smssmm 

.md upplicatio... Iiledaftor‘ti.o eo.„i 

181 fao 

art. 182 182 

(ion 0 / decree-Decree f,, *®2— 




«m7, limitalion f. . * ^O—Deehua. 

pa„„, i,; " ' rccor,h, rPc, „/- 


Order pa„,,; ^ ward*, .Jfaaf „/_ 

^K>« i« i,>,7 CQ„f.f J^ccrfor neoknig declara- 

tlio (lefonilaut aViogod \'lmf P-irtih'on 

'vas'rdand thatVo ^ fi»»arc of the pluintiff 

*y- 'i'ho plaintiff tiled an'^71^*”'*'^^‘^’«*'ding. 
'vae owner of a one half «) utating that lie 

f?^n-ed the plaimiff u Court 

rights. Immediately tf! u determino 

prf'seritBuit, in renlv to P''“»riff filed the 

"‘“‘' the plaintiff ifj bctu' 

sottlement and the reviai.. J^^^'o^dod both at the 
“ ird share only and ti" ? |^*riemcnt as owner 

doclamtion was baWmT l.vf for 

“ot'lement paperr^ai tdm’H'n -'» 

far back as 187'> u xvnc ^‘•■en made so 

“Pite of the entry the nllintir^i^ *“ 

>" ponsession of I instead of V^l: 

“esBion’ of a*^ half^sharc ?t w "* P"^' 

to bring a suit for i necessary for him 

limiUtion for tho prose, tsuir''*''! ‘'’^'^soMoontly 
f«^n» 1872. The caiwe ^ . • ‘i reckoned 

suit accrued on the duf f f”** declaratory 

“'■'•onuo Court aud .t h "V*”'' "x 

inoiliutoly f, . 8“lt had I'oeu brought irii. 

venue Court it “1“ Cl,'"'^ “ bx tbo lie. 

S‘son o. Oa’ya Dix SINOII bmitation. Siuju 

^ art, 144 ' * 


nfler tamtion -Li.nitaliZ ^ ^ 

in tlic High Court and ln*a I'^-T t'L^ijiondent s costs 

;^bie,. u^i [;;":;“;;;L:;;r ^-r^..t 

Hie whole decree w lV nr ^ , V"'"f 
•liwist 190ih prcsontcd on the 7ih 

and iiu;.''MLil:d:!:r^r t;:;;' -hoic; 

inencedtonm from 1st UcceiX'i- iqor‘‘'"‘l“'’i'‘' 

e.xecut!ou upplicution „•„» .,„t harroi ’ 

e.i.;::;i::';Zi:L::: litli^r v*" 

lotr.3at tho decreo ns a whole, 01:001)^^11'™ Hio"!'' 

Itself directs that differout mSis o tir .Tr 

granted are to be rendered by fl.. le ^ , ^ 

decreediol.ier at different tinms to the 

£S“Si=5?Sr= 

to tiio decree-holder to apply for execution 
tho decreo bijfoi-e the jn’oceedings iii anueal 
iwnonduun.t have terminated 

Where a portion only of the amount decreed is left 
to bo ascertained in future, limitation fn,. 

t.ouof the whole decree runs from the date "of a^ 
certiunment* ^ *‘5* 

llaji Anhfak Lfila irauri Sakai 13 C I r on 

lo C. W. N. 370; 8 A. L. J. 332; 9 m’ l T 3Kn u 
Cus. 975, followed. * ^ 

?• *'*■ '903, not approved. 

lOt'iTc, ht'a ‘''d pTl^rauf 

S‘iiba, 22 U 500, Oauri SajJi'V 
623; A. W. N. (1907 iOt • 4 A T t 
A iyar v. Vencatraina Aiyar 29 m'’ 4« 
tunriem, 8 M. 137; Snhramaiiyr, r'!!^ 

Ckettiar, 30 M. 268; 2 M. L. T 180. 

S<idhoohaii v. Atnrit Inl Q^rr/i ' i * ’ Tsepnl Chundra 

u n* f ^ ^^^hookdn 2H P fipo > 

Singh. v.RaianSiuoh 25 0 Pn-T ^ 

Obiter dictum—If the diroftinn ‘ y®f®***’ed to. 

of tho lower Appellate Court shouhrie ‘n^ ’S" 

Hscertamod by the Subordinate p . 

might bo different. Vydunatha result 

Pattar.21 M. L. J. 5« ,0 V V* 

M. W. N. 93 ' 69; (1911) 2 
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los:^ 

Lis pendens, (loctriiio (>l — MorrLfiJgo ctYiH-ti'd 

tho peiuloncy of a suit, validity of-Sub* 
Tiiortj^aKf'O, rijrbts of I 6 

--A ]>orson bavin*' ciiiial oi* superior 

right to pro-nnj>tor buyintr property during pen¬ 
dency of suit — Al'plii*ation of the doctrine of 

3©7 

I’ri'-cinption—Kxidtangc «luring i>en- 


madras Local Boards Act (IWad. Act 
li! of 1890),s. 5i 301 

s. I62(c)-B ranch of 


\ • • • • 

doncy of suit—Transferee liaving superior rigid— 
Right !inie-bo.rred on the <lato of excliangc 1007 

Local investigration, how to i)o made 615 

Locusts — Ouncr's riijhf in 'Inve tunnj Inrnstf: from 
land - Ijinbilify in oirnor nf land v hrrr they nliyhi. 
rhe j>rinciples of law laifl «lown for preserving or 
regulating the settled course of a I'iver, on " hieli may 
dep'^inl so nninv of the rights and benetitsof adjacent 
owners, are not necessarily ap}iro|>riate to the eoursi' 
of ait insect post, which it is the interest of every c>ne 
concerned to repel or destroy. 

The obligation of a lamlowner not activi'ly to 
transfer to his neighbours a danger which h * himself 
has ert'ated or increa-t'd, is n*)t Inconsistent with his 
right to repel some extra<»nlimirv misfortune which 
comes to him by way of his neighbour’s land. 

If an t'xtriiordinary tloo«l is seen to b ■ e cuing. i!r> 
owner ma\’ )>rot(‘ct his 1 uid from ir, and so turn it 
avvay without being rosp )iisibh‘ for the c »nse(piences. 
Visitations of IfK’usts are in llic nature of extra- 
ordinurv and inenlculabh.’' evimts, and lamlowir'rs 
would be entitled, as an iigricidtural oporation, to 
drive the locusts away just as they tiro entitled to 
scare crows, without regard to the direction tln.’V 
may tjikc in leaving. Sa-MUKl Jacobus r. D.vNtKt. 
WtLMK.i.MUS, 15 C. \V. N’.5f)9 ; 21 M. L. J. 074 

P, C. 46g 

Lower Burma Land and Revenue 

Act (11 of 1876), SS. 55 (b), 56 864 
Madras Irrigation Act (VII of 
Id65), ss. i and 2 and Rules 
framed under the Act L^vy nftnfr.- 

cess by Qovernment -‘ Arrears o/ le-iter-ccss”, mran- 
i,iij of—Right to levy crus refrositecttvely ta the d'it> 
nf order. 

The right vested ia Government under Mmlras Act 
VII of 1665 and the rules framed therenmler to levy 
water-cess can haveeltcct only from the date of the 
levy. This levy cannot operate so as to entitle 
Government to claim arrears for a period antocedimt 
to the levy. 

The nord ‘arrears'in section 2 of the Act means 
payments which have become duo and have retnaineil 
unpaid after the levy was made 

/faru’son V, Stivkneyt H. b. Cas. 'OH; R/iJah Sriouit 
Vencafraya Apj)a. Roy v. Secretory oj State, 26 .M. 51, 
distinguished. 

Per Sankarau A’air, J .—The language of section 1 of 
Act VU of 1865 dues not mean that the liability to 
jiay wuter-cess attaches itself the moment that 
Government Avater is used. 

Government cannot, at any time at their iilcasiire, 
impose the cess, the cess has to be imposed Avitbin 
the fasli, i. c., before the crop on the land has b^ton 
harvested. Zkmindar of Nusvin v. Sfxrktary of 
Statk, 10 >[ L. T. 6; 21 M. L. J. 678 b33 

-- S. 2 633 

-Rules under the 


tree in public road fidle l With C/ia»rmnn,’s permimon 

— Canversiou of brnnchen to personal use—Conviction 
under the action — Legality. 

Section 162 (c) of the Local Hoards Act does not 
)*rovido for Avrongful conversion of trees: Avhore, 
therefore, a ]»erson cut doAvn, Avitli the jiormission of 
fho Chairman, the branch of a tree, and converted it 
to his OAvn use, it Avns held that he could not be 
convicted under this section. Emperor f.Adam Kha.s, 
9 .M. L. T. 458 577 

-Rent Recovery Act (VIII of 

18651, ss. 3. 4, 7 75 

-S. I I 68 

-- S. I I — Shrotriemdar, 

right oJ — Rent — Rate. 

Where a right nf occupancy is in the movisidars, 
fshr«)triomdiirs are oniitled to cliarge rent only; and 
the rate of rent is governed by the provisions of 
section II, els, (i) to (nt.l, of the Madras Rent Re- 
c ivory Act. SunnARYA Reodi v. Thiagaraya 

CuETTV, 9 M. L. T. 293 659 

-- --S. 39— SerL'icc of notice oJ 

d>miud—'V without 

firoper notice 

Rofore a sale for arrears of rent can h • hehl nndor 
the Madras Kent Recovery Act, it should he ^ho^vn 
that notice of chmiand for tin- arrears <lue was scrve*l 
ill the manner recpiired by .s-M'iiniid ' of the* .Act. 

The ullixiiig of (he miticc to tlm dcl’cndant's hovise 
ix not vali«l s<‘rvicc under th*‘ seciion. 

It shoulil he ^hou■n (hat attempts were made lo 
^ll()W tin' notiei't'* the defaulter, 

A failure to sei-vo tlie notice of demami in the 
manner authorised renders the sale altogether illegal. 

Jhrasinnny Pillaii V. }iiifhiisoinin Mnopan, M. 
94; ami Xetniiidnr nf Kll ya pnrnin v. SankiiKippa 
Ri'ddiar, 27 M. 483 (I'. R.), referred to. 

When* a notice of demiind is taken inside the 
house of a defuultt'r and it is afterwanU reported 
to the procesH-.-erver that tli<’ defaulter jx'fuses to 
j-eet’ive it: 

Held, that this is not suflicient service. Cifil'A.'iHA- 
RAM CJIKTIY V. MkkNAKSIIJ Sl NOAKA, 8 M. L. T. 44» ; 
2M.W. N.354 IIS 

— -Revenue Recovery Act (H 

of ~ Landlord and tenant-Tenant nstinj 

(ioveni)ncnt irati r. 

Under Madras Act VII of 1865 it is the land tiiat 
subject to the payment of eoss to Government. 
Nak*vanasa\vmi Nvjiiu Garu v. Aueti Tiuapatik^ 
YUtir, 9 M. L T. 3 0 670 

IVIahantShIp— Succession—Custom— 

Maintenance. Sec iiixi.u law— maintenance; 
Hindi- Law—W inow. 

Malabar Law— Lands sd apart for pnvnt^ 

temples of a tarwad — M'hethcr tarwad properties 
Trust. . 

Lands set ajiart for private temples attae ic( 
to a tarwad cannot bo rognrdi'd ns lanvad proper ics. 
They are trust jirnperties which can lie held hy 'C 
tarwad only for purposes of the trust. _ 

Rnpn Jaga.diet v. Krishunji Qovind, 9 B. > 
followed. 
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Malabar Law-concUi. 

Rulinff of Suddor Court in Appeal No. 64 of IS6I, 
dissented from. 

'Vlicther, wiiere a temple was founded by 
the tanoad for the l»eneUt of the family, the members 
for the time beinj; can put an end to the trust so 
as to aff*'ct those who mav bo subsequently born 
in the family, Pattaxur Valanuer! r. Narayaxak 
Nambiab, 2l U. L. .1. 585j 10 M. L. T. 6t 3 Jd 

Malicious prosecution —Chargp of insult 

not sustaiiuiblp—Magistrate ncfinj hona lide— 
rient protection. 

The plaintiff walke<l in view of the defendant, who 
was holding Court us a Muj^istnite, with lii.s shoo.s 
on, ami before he Imd pone a few yards, the de¬ 
fendant had him arrested atid proiluced before him¬ 
self. The parties were previously actjuainted and on 
the plaintiff tenderinp an apology, lie was let off. 'I’ho 
present suit for malicifuis proseeution was brought 
nearly one year after the above events; 

Ilrid ^1) that the facts did not of thomstdvea show 
that ftio Magistrate ditl not act bona fide when ho 
ordered the accused to bo brought up before him; 

(2) that iho present suit, after the tender of an 
apology by the plaintiff, was not justiliablo. Vema- 
REuni r. Yokk J. A>»nov Naiiu-, 2 M. \V. N. 319: 9 
M.LT. 444 391 

- — —--, suit for—Defendant acting 

in the capacity of a member of a Municipality'^ 
S’titice—MunicipaUlies Art (1 oj i900>, s. 49. 

The d«‘fendunt. «lio A>a8 a member of a Municijjal 
Hoard and was charged with supervising the sani¬ 
tation of the town reported to the Sec etnry t)f the 
Hoard that cUrty water was allowed to flow from a 
house of the plaintiffs. The Secretaiy ordere<l the 
jirosecutiim of the plaintiffs hut they were acapiittecl, 
wlieroupon they brought a suit for damages for mall- 
cions proseeution: it was held, that as the defendant 
had acted in his capacity as a rmunber of the Muni¬ 
cipal Hoanl lie was entitled to a notice under 
section 49 of the Munieipality Act before insliMition 
of the suit. 

Mnham,nad8fiili'j Ahmad Y. Pnnna Lnl, 20 A. 2C0, 
distiiigaished. 

Hukhtuivar Mol v. Abdul Lntif, 29 A. brt?; A. \V. N. 
('907) ITO, referred to. JuoAi. Kisuork v. Juoai, 
Kisuoke, H A. b J. 589 I 

Mandamus nr)t to issue where genera! law’ suffi¬ 
cient—Title to property not to he tried in Mondn- 
mas proceedings k53 

Map-T link map — Map prepared under supervision 
of Collector-'-Map more than thirty years old - Pre¬ 
sumption - Accuracy to be proved— Map prepared by 
Collector under private ca/ioeiVj/—iviidrnce Act (I oj 
1872), ss. 83, 90. 

The plaintiff relied mainly on the lhak map of J856, 
whereas the defendant relied upon a map prepared 
in 1805 at tlic instance of the Collector in his cn])Rcity 
as the holder of a {lariicular estate: 

Held, that section 90 of the Evidence Act oid}- 
shows that the map of 1865 was prepared at the time 
at which it purports to have been made by the 
Collector w'hose signature it bears but it does not 
eatablish the aeeuracy of the map; uud that section HR 
has no application to tho map as it w'us prepared 
by the Collector in his private capacity. PuiYA Nath 

V. M.mirndra Kumar 376 


Mart^lag'C bottveon Khatria and a Tavkhani — 
Validity 152 

Married Women’s Property Act (III 
of I874)( not applicable to Hindus 263 
M AXimS—Actus curin’ neniinen gravahit 51 
MerC3.ntl le Usagre— Delivery order—Jute 
trade in Calcutta - Custom - Title—Unpaid vendor 
- E.stoppel 859 

Merchandise Marks ACt (IV of 
1889), S 15 787 

Merchant Shipping* Act, 1894(57 & 
58 Vic. C. 60), s. 6b6 705 

M 6Sne profits, asscsRinent of—Court-fee 

268 

---Godown—Letting value—Pro¬ 
fits of bu.siiioss carried therein— Principle for assess¬ 
ment 3 1 2 

- --Partition suit — Arbitration 

award—False assertion by plaintiff-'J itlo by limi¬ 
tation '498 

-- — Damages for catching fish — Tin- 

mediate right of possession—Plainiifi not in posses¬ 
sion—(mportnncc of case—Pecuniary limit of claim. 
A plaintiff may perhaps recover mesne profits even 
though lie be out of possession 

Dyamoyee Dayee v. Modhoo Sooduii Mytee, 3 W. R. 
147 and Ihvarkaram Misscr v. Jogessur Lnll, 21 W. 
R. 276, referred to. 

Hut to recover damages f'W fi.'^h, said to have been 
caught by tlie defendant from a tank, the plaintiff 
must at least show that be lias an immediate right of 
po.ssession. if he were claiming it If he fails to do 
so and it is found tbar the defemlant is in posses¬ 
sion. tho suit must fail Kr.AHi HAKstt Ma-Sdaf. v. 
Ham Nau.\yax (Jiio.sk I 17 

Minor. SceGuARiuAX and Ward; Hindu Law- 
Guardian; Muhammadan Law’—Guaudian.ship. 

— -Family settlement-Minor represented in 

the s<‘ttlement —Higlit of minor to impeach the 
settlement— Bona —Settlement ‘fair ami pru¬ 
dent'—Compromise of doubt fill claims—Absence 
of due inquiry into facts by minor’s guardian 22 I 

- Hereditary tru.stoesbip—Hernoval of pre¬ 
sent trustees Minor successor—Apjiointmcnt till 
minority 300 

-representative—Riglit of guardian to apply 

for ceri itlcato—Application through next friend not 
competent * 981 

Sale by father in favour of his minor son, 
validity of 906 

Mlsjolnoer— J (lining causes of action in respect 
of two difforeiit estates 890 

--y-Of causes of 

action does not justify the rejection of plaint 

212 

-of causes of action and 

partic S —Defendants not prejudiced by mis¬ 
joinder—Practice—Appeal 515 

-Of Charges 946 

' ■' ■■-- See Criminal Procedure 

Cook, .ss. 23?—239. 

-— or offences 156 

— - —of parties. Ses parties. 
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of fact. S>'e Co.XTKAf T A( T, S ‘*2. 
mOrtg‘ag‘e—Absoluto occnpancv-lioblinj- uloncr 

Avitb otluT proporty—Court cannot, apportion 

charcro ggy 

0a.«o between inortfjajjeoH—^fort^rnfreo 


not ontitlod as of ri^rlit to roAoou} a prior inortcrnto 
— Ib'inci[iles npph’calile 

^ for sub' of proper^^• 

_ nr-. 46* 

Cojulitional (iooroo for sale or fore 
Closure-Interest snbseciuent to H,e .bu,- (ixeil- 
Court rate only alloweil G9S 


•. . ri- ‘I'lrinjr tin- pemb-nev of a 

‘MUt* \a!nhty of —Snh-niorfy^UPo, of 16 

''f 

~ ~ H_\ pntiiecntioii—Non-possespt)rv livi-o- 

thoeation of moveables-I le.l-e-Principles ‘of ’ law 

j:overmT.o:bypot).ecati.m-KiKbts an.l rcne.Iics of 

bypotliecateo — Foreclosure — romlitional salo- 

Subsequent transferee —N'otjee—Rorristrafion 

90\n r- •! property sobi under s. 

Civil IrocedureCode. 1H82- Rlrrbt of mort- 
E?igoo to intorost on snlr-procoods 


— of occupancy.boldinrr-Suit bv mort. 
KOffor to gel back property ’ 244 

Tv, :., i;ureba 8 erof equity of redemption- 
Whether entitled to plead unconscionable bargain 
in a smt by mortgagee—Fleadings | 4 

possession —Mortgage from 

an ofitonsiblo owner party-Ploa of estoppel not 
raised by mortgagee-Suit lir mortgagee - i?e.< 

jy a ICO to Qg I 

' for sale on mortgage bv subse- 

quent mortgagee—Subsequent mortgagee pavino 
off the prior mortgageo-Kntire debt of snbs.xinen’t 
mortgagee not satisfied by sale of the m«)ftgarre.i 
property — Simple money decree-Limitation- 
Whethera second suit would lie to recover the 
balance money 336 


T T":—V trespasser-Mortgagee in posse: 
Sion for 12 years-Prescriptive title complete 54< 
- — by nnantborized person-Sale npo 

that mortgage-Aequ.sition by transferor of ownc 
S lip m the property subsequent to the sale nno 
the mortage effect of-Cont.-nct of transfer ,nus 
subsist at the time of acquisition 44 * 

— - by widow—Decree on mortgage- 

Subsequent decree declaring mortgage t<. be bone* 
transaction and executed for legal necessitv-WIn 
ther mortgage decree binding upon reversioner 


1 I U , P«tin possession of proneri 

by husband in lieu of dower-Widow to becon 
absolnte owner on husband predeceasing her- 
Matnre of interest creat^^d ^ 2 

— Agreeini^nt by third ixirty fn pay ,»o, 
gage amount to mortgagee and infereMt—Parf.pnymc^ 

RiallyJ, \ 1 ogreZlnf^ 

Right of mit by mortgagee on the mor/gagee—WhetJu 
ijwrtgagee bound to refund the am>u..t received fro-, 
third :^rty-Agreement to pay intending 


Mortgragre —contd. 

An agreement whereby a person undertakes to pay 
money to another in consideration of the latter not 
competing for tho purchase of certain property with 
tlie former is not illegal. 

Second defendant o.xccuted three mortgage-bonds to 
plaintiffs. First defeudantontered into an agreement 
'vitli the jilaintilTs wlieroby ho agi-eed to pay a 
certain portion of tho pnnpi)nl within 3 months, 
the interest on tlio principal amount immedi¬ 
ately and to exeenb* a fresh mortgage for the 
balance. 'J'ho agr(*einent was not carried out save 
that the Isb defendant paid Hs. I 0 ,l/J 0 out of the 
I'Hncipal and tho interest on the wliole liability 
undertaken under the agreement up to a certain 
date. In ctinsecpieiice of t' e breach of tho agree¬ 
ment by 1 st defendant plaintiffs sued for tliebalance 
<d (lie amount due to them under tho 3 mortgage- 
l»oniU cxernt d i>y 1 st. ilofendant: 

Held, . 1 ) that jilaintifTs wore ontitlod to sue on tho 
mortg.igr's and that they were not bound to enforce 
specific perf 'rmanco of st defendant's agreement; 

( 2 ) that the l.st defendant was not entitled to 
refund of the interest ho had paid in part performance 
f*f bis obligations under the agreement. Kanoiah 
(JouNDAx V. Fakir Mahomko 6^7 

— Consideration Full cofisidcration riot 

jKiid—]'olidity of mortgage to the extent of considera¬ 
tion paid. 

A mortgage-bond, of which the whole con.sidera- 
tion has not been paid, is valid to the extent of tho 
money advanced uidess the inortgMgtir has expressly 
piitanentl to tlio mortgage. St’iiMARAYA Kkddi i*. 

Maxjkka Kof.xoAX, 2 M. W. N'.2(r.: 1) M. L. T. 470 


-- — Contolidanon —('hig on ecpiiiy of redenip- 

lt,,n — Maslinit-iilrohn. 

A. ^•xocllted an nsufructiiary mortgage In respect 
"t corraiii prop<Tty in favour of It. hater on A. 
eveented another mort gage-deed st vied M<i.<hrHt-nl- 
rrhn in \>lucli be slipniafeil iliat he Would not ho 
entitled to retbuMii the r)rigin!il mortgage without at 
the same time paying off the further debt: 

IMd, tliat liifhthe mortgages were consolidated 
togeilHT ami that .1 could not redeem tho earlier 
mortgage without redeeming (he later. 

Ilrij Lnl Singh v Singh, 7 A. L. .7. 821; 

7 Ind Ciis. I I.'j, referred to II.roobixd i‘. Tula 
Ram Z22 

■ ~~ Implied authority of one of the part¬ 

ners to create — Parties — Fon-joinder—Time for re¬ 
demption. 

Whore tho nature of tho business of a partnership 
included tho buying of land and tho raising of money 
on loan in order to carry on the business, an authori¬ 
ty to one partner to mortgage tho partnership land 
mav bo implied. 

Where one of two mortgagees sued <'n a mort¬ 
gage alleging that he bad bought up tho share of tho 
other mortgagee but the latt-^r was not joined as a 
party and tliere was no registered detul of assignment 
of his intero.st in the mortgage to tho plaintiff: 

Held that tho formal tlofect in tho suit might bo 
remoflied in appeal by permitting him t> join as a 
plaintiff or permitting plaintiff to add him as a formal 
defendant. 

A Court ought not to allow a period of less than 
six weeks for redemption. Ana Prna Natcr Sha v. 
Anamalaya Cmrtty. 4 Rur L. T. 71 776 
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Wortgagc—coptd. 

--- Interest—Endorsement of ^lynienl of 

mortyage.nxoney—Registration—Registration Act {III 
0/1877 .5. 17. 

An ondorsemont on a mortgage-dood merely ac¬ 
knowledging receipt of tbe mortgage-money is 
not compulsorily registrable under section 17 of Act 
XVI of 11K)8. fcjuch an endorsement is at most a memo¬ 
randum containing a liint that redemption has been 
effected but it does not contain the contract of re- 
demption. 

In a mortgage suit, u mortgagee is entitled to a de¬ 
cree allowing him to i-eoover interest on the amount 
decreed from the date of suit upto date of realization. 
Pmnnu Dial r. Ris.u. Singh, 87 P. W. R. l9U; 111 
P. b. R. 1911 0^5 


“ - Mmigain'o jmrchosinij half of tlw mort- 

gmjed properiy—Snit to recover the remaining half tj 
the m>rtgage.moneg from the other moiety of the 
pioperly—Mointiiinnhility of 8ii{t—J)i.'<chargp of moyf. 
gnge-Jeht. 

A. and /I. inortgnged their property to C. In 

execution of n simply money-decroo against A , tin* 

mortgagee purchased one half of the mortgaged pro¬ 
perty; ' 

Uehl, that by the purchase of one moiety of the 
property by the mortgagee only one moiety of the 
inortgago-dobt was extinguished and that tho inort- 
jmgoo oonld recover the remaining half of tho mort- 

gagt-dobt from tho other moiety of tlio property. 

'■ A.i:84,fnlioweil. 

Jai.oan Nath Pkkshap v. Mihin 


Payment (n fi,-st mortgagee by second 
'T from Bccorid mor/* 

^ ^ i''ai7ure of coyisideratiuii 

fo tlie vaytnent-Contributiun suit. 

iiiohI. mortgagee, purchased tin; 

execution of his mortgage 
tlaZ the defendant, the first mort- 

teinntL., ’tn"''n‘ v.*" “'“’‘Kago and at- 

ira^P . I . t>roperty. Then the second mort- 

the defendant, the first 
^ for the express purpose that the 
be \(‘\/ the second mortgagee should 

.iLoe -n mider the defendant’s 

nerfir \ *** flofondant was unahk* to release the pro- 

objections taken bv persons 
redemption. The property 
purcliosed by a stranger. Tlio 
defendant applied the sale proceeds towards tho 
n sfaction of Ins decree. The plaintiff brought this 
//M of the amount Rs. 215 : 

. there is no answer to the chum of the 
«iiit 1,! "^ 1 * 1 * ***m’'*'^ **ot be driven to a contribution 
fr/»i ^ realise a proportionate amount 

n persons who had been l)enetite(l bv tho pav- 
ho made. Gulaii Rai v. Ram Raj ’ 570 

, ,j ■ Prior and puisju! mortgagees—Sale by 

oothmorfyayees - Right of the first purchaser to be 
onjtrmei in po-sessiim -Right, of puinne incuni- 
uincet to redeem Pirtl mortgagee purchaser im- 
pleaded tu suit of poisne mortgagee-How far his 
•■^ght-under the prior sile affected-Highi of puisne 
inoigiigp,' decree-holder to sue first mortgagee decree- 

colder for possession-Rosihon oj prwr and puisn ‘ 
aiorlyagres. 

Whi'ro t.'.ero are two mortgages in favour of two 
p rijons, neither of them being uiufructuary, and the 


Wlortgafirc-oontd. 

first mortgagee sells the property befoi-e the puisne 
mortgagee, there is nothing for tho latter to sell 
and the first mortgagee is entitled to possession under 
h)8 sale 

Tho second inortgagoo has tlio same right to sell 
his mortgagor’s interest but tho first sale puts an end 
to the mortgagor’s interest and conveys it to the 
purclmsor. 

Venkatnarsammah v. Ramiah, 2 M. 108; Akatti 
Moidin Kutty v ChiVayiY Ambti, 28 M. 488; iVanacA- 
Chaml v. Tvlnckdye Koer, 5 0. 26*; 4 C. L H. ; 5H, 
Dirgoiml Lnl v. Bolakee, 5 C. 26M; Kutti Chettyar 
V. Sabnimnnya Chettyar, 82 M. 485; 19 M. L. J. 728; 4 
Ind. Cas. 1077, referred to. 

The right of the jirior mtirtgageo purchaser is not 
lost to r.'tain possession under his sale merely because 
ho was impleaded in the .suit of the second mort- 
gagee. 

Tho only riglit vesteil in the puisne mortgagee is 
the right to redoom the fir.st mortgage. 

Krishnan v. Chodayan Knt^i Haji, 17 M. 17, 
Mahmned Vsan lioicihan v. Abdnlln, 24 M. 17]’ 
referred to. 

After redemption, as afoi'esaid, the purchaser in 
e.vecution of tho deereo on the fir.st mortgage mav 
redeem tlie two mortgages vested in tlio same person. 

Sivataman Chefty V. Kiippomnthu Cheity, 18 M. L. 

J. 72; (lOvardan Doss v. \ eerasaivmi Chettu, 2d M. 
637: Vencatrama Iyer v. tlompertz, 31 ’ M. 42,5* 

3 M. L. 1'. 397; H M. L. J. 298, referred to. 

If tlie purchaser does not redeem tho jniisne mort¬ 
gagee wlio has obtained by redemption tho right of 
tho first mortgagee, the properties may be sold, the 
nmrtgagoes ]mhl, and tho balance paid’to the ]nir. 
el aser, as the repre.sontativo of tho mortgagor. 

Vencotramava Iyer v. Oompertz, ,'<1 M. 425; 

3 M. L. J. 397; '8 M. f.. J, 2ft8, Nagammal v. Vencala- 
giri Aiyar, 8 M. L. J. 299, referred to. 

Tho jniisno mortgage!! has got a right to sell the 
property oven after sale by the first mortgagee, but 
he can exoreiso that right only after redeeming the 
first mortgage. Tho jirior mortgagee cannot be 
do|)rivod of his right to rofpnre tin* puisne mortgagee 
to redeem him, and in default, to enforce his rights 
under Ids instnunent of mortgage by sale or fore¬ 
closure, and ho may bi allowed to do this even as 
defendant in a mortgage suit, 

Rangaya Chettyar v. Parthasarathy Naicker, 20 M. 
120, explained. Vfnkatagiui Aiyar r. Sadagopa- 

CHAKIAK 03 

■ of property not in the possession of the 
mortyagor, effect of—Long term for redemption fixed 
in the mortgage-deed, validity o/—Redemption not 
allowed by Itu' assignee of mortgagor in a suit for pos¬ 
session by the wmrtj/oj/ee-3/ort*7a{/ee bouiid to pay 
money paid for redemption of prior mortgage—Suit 
for possession not a suit for specific performance. 

In 188(> one K. mortgaged a share in a village with 
possession to one J. Subseqiiontly, in |^9y, the same 
share was mortgaged with possession to tho plaintiff 
for a term of HO ye irs, it being expressly stipulated 
tliat tho mortgagor shall not redeem until the oxnirv 
of tho said period. In 190.5 K. sold the property to 
tho defendar ts who tiion paid off J.'s mortgage of 
IHM; ami took possession of tho projn'itv mortgaged 
Tho j.laiutiff now brought a suit for possession on the 
basis of tbe mortgage of 1898. 'J’he defendants con- 
tended that the mortgagor, not iM-ing al the date of 
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Mortgage-conta. 

transaction in passossion ofrho niort«;ajfCfl property, 
hud no rij;ht to niort^a«;o it witli posses'^inn and that 
the plaintiff could not claim possession on the 
stronwth of tlie deed. It was also contendml that the 
condition in th'' morti?ai<.'-deed that th'' morisrai^.u- 
shall not re<loom for '•0 years should not ho enforc 'd 
and the defendants should he allowed to redeem the 
plaintiff's mort^a^c: 

Hc/t/. that althoni'li tin'property was not in the 
possessioi'k of th(' mortj'afj<»r in 18‘d'< wlu'n he mort- 
"aj^ed it to the plaintiff, yet that cirroimstance could 
not prevent the plaintiff from a'^sertin" her rijrht 
nnd('r the terms of her mort«;a;;e.deed and that, 
then'fore, she was entitled to recover )aisRession of 
the ]Udperty mort^'affed to her: 

7/e/d, further, that the present suit for p<»ssession 
couhl not bo treate<l as a snit for tin' specitic perfin'm- 
ance of the contract, ami tl at the defendants conld 
not ho allowojl to rerleem in the juesont suit inu'*:- 
much as the defendants had not f>ff('red to n'fhM'tn 
the ))laintifY's mort^a^«‘, nor had they paid the Cotuf- 
fec which would he payahh' on a prayer for ii'demp- 
tion <tf the mort;fn^'e: 

i/e/J. also, that it was premature to consider whetlier 
tlu* provision that the nn)rt!,rat;e shall not 1 k« rodeotjied 
for vt) vears shoiihl he enforced '*!• m>t, as the plain¬ 
tiff had not yet ohtaiiu'd possessi<m of tin.* ])r'o 
]>('ifvand ti" question'd ro'lemjdion conld till thi*n 
ttrise; 

IlcJd, histlv, tluif the |ihiit\titY, hefore ohtaitiinjr 
possession of the ji <»p*'i-tv morrifas^ed. tniist i»ay to 
th(' defc'ndatits the amomit of monev pai<l hv them 
to the ni'irttraifee'd IHS(). 

Kulka Si»iih v. Ilinwfiiit Alt, 10 (t. 2\^, referred 

to. Kaxciiax Sixiiii r. .Iavki IU'.am !90 

• - - - /*M rr/iese of /ire/>r»7j/ hy ,n"rlit'!<iri' — 

l.inhility rtf tiiiifhi 'ii'''’ juv’rod iC'lt’ini>ll">t f’?/ eoo7- 

O'Kjnr - 

A morri,oi}re(» cannot tK*<|uirc tiny hiolicr riirlit tis 
Ji<;ainst the mt»rttfaKor merely hy settin'f up tin 
svhsolute title in hitnself to the tn' rtictiijerl prf>p('rty. 

Suit properties were held liy 1st defendant s fiimily 
on (<///riirlit under th* plainlitT’s ta’iiily. In an 
action hy idaintifT for r<'»leTnption, 1st di'fi'iidant 
pleaded that pijiintiff’s family had not flu* jcntii vijrht 
in the properties which ihi' 1st defomlant laid pur¬ 
chased from a third person; 

/fe/'/. that whether plaintiff had theyVm/i rij^ht r.r 
not in the propertii's, 1st defendant wiis estoppod from 
rlenying the plaintiff’s riifht t'» recoier the land on 
the demise, and that Isb defendant's piirclias. of the 
rijfht from a third person eoahl ma enlarife 
his ris;hts so far as his ohliiiatlon to sniTemler the 
land t'l the demiser was eonei rned IxAtiAKAM Vam.v: 
Marc v. Oteifnax Xair, (1911) 2 M. W. N. Ul 

339 

- ' —— — Piirchniier of inurfijiiiji'il pi iiitryfy - d/o»7- 

•jfitje suit—Pii I'rkrtSt'i' not tiimle jtartii-ifojtijaor, 
^I'hcther to hi' pjv/rct/ ntjninut him nijniti. 

\Yhen a mortjratfco has obtained a tlocn-e on 
his mortj(a^(e, the validity of the mortgapre must 
apain lie proved apjainst a purchaser who was 
not a party to the suit on the mortp'ago and who 
oufrht to ho j^ven an opportunity of rodoemini? it, 
if valid. 

Pfotah Chandra Mandnf v. Ifhau f'h tndrn Chofi-dh. ij, 
4 C. W. N. 266, diatinpruished. 


Mortgage— coutd. 

Defendant. No. 2 executed a mortgage in favour 
of the plaintiff. Defendant No. 1 purclmsod the 
nn)rtiras:ed property and got ])ossession of it The 
plaintiff ohtained a decree Imt defendant No. 1 
was no party to it. In execution, the property 
was ))ut up for sale and purchased by tlie plain¬ 
tiff. Def('udauf No. I tiled u claim w’hich was suc¬ 
cessful and till' phiijitifT sued for confirmation of pos- 
.session : 

llrhl, that ns the jilaintiff had not proved the 
gcnninr'nes.s of the mortgage in tlie pn'seuce of 
defendant No. 1, who denied it, and had also not 
given him an opjiortunity of redeeming, the suit ns 
frami'd was not maintninnhlc. 

Ifnr P<'ri<hiid J,nl v. Dul Mardan Singh, 9 C. W. 
N. 728; 1 C. L. .T. 371; 32 C. 801 and Oongn Dos 
lihnttnr V. Jogrndra Noth Mitter, J1 C. W. N. 403, 
o C. ly, J. 315, n'feiTod to and distinguished. .Iotk 
Kt'MAR r. IxURA NaRAIX 137 

——^— Rcih’rm up and forcrloite doiru —Kes 

judicata — Dccrrc in general terma — All the intrinsic 
I'videnci' may he looked info — Dcn'ee nisi—Document 
Containing scpnvahlc parts—Regi.-*tration—How far 
ncecssonj Agreement hy mortgagee to get snlaray out 
of projits — Kot rrgistrnhle - Mortgagee In possenssion — 
pemnn/'ratitin for personal sendees —ir/iea nlhiwid — 
Company —Do facto Dircehjrs—Noficr t(t outsiilers — 
Aeguirscenee—Deprivinij a man of his legal rights— 
il'i'f amount to fraud—Its elrmeiits— IJahilily of 
uirotgogre ft arfount, »)oi»7i/ej/fT eannot eontraet him- 
fit' If out of 

Where there is more than oiu' mortgagi* upon a 
property tin* rule is, rciha'in up, foreclose down, 
which means tliat tin' first morlgag('(' suing for 
foreclo.<ure mu<t make all snhscqneiit mortgagees 
parties tfi the suit and so atT'>rd each in turn the 
chance of redecminir hc'foro hru'ng fori'closi'd. The 
first mortirngce can m ithcr feii'ch'sc nor he ivdeemed 
hv fill- oriitinal m''rfi.’‘air"r withnut taking into 
acc'.unt int('rmedi;ite eneniuhranci's. If the inter- 
mediati' I'licuinhi'anci'is, «ho an' parties to the suit, 
do not cl'.ooFe to r-\ereise the r rights to n'dceii'. 
each in tarn would hr foreclosed hefore the first 
mortgagee could ••ome into touch with the mortgagor. 

A iMortgiigor can redeem each of the mortgagees 
:ih<»\e him separately ami in tlu'ir turn, but lie can¬ 
not skip all the mesne mortgng«'c.s Jiml redeem his 
lir-<t mortgagee in a suit hrouglit against him alone. 

Kven after foreclosure the right f»» redeem revives 
if till' mortgagee pursues his remedy on the personal 
covenant 

Where a decree is confin'd in gem'ral terms and a 
t|uesti'»n of res iiidienla arises tipon it, the Court may 
IfMik at all the intrinsic evidence ht'fop' it and tin' 
mntcriaU of fin* case as a wliolc, evi'ii going so far 
as statements in the dcpositirjus of witnesse.s. 

.•I'nri7e'<n-n)-i Dchl v. Seerefartf e/‘ folate, 24 C 504; 
24 I. A. 3.3, followed. 

A decree nisi cannot constitute :i rrs judicata, and 
so none of the materials upon wliieh that decree is 
based can be res ju Ue'ita either. 

Whore a tlocament which as a whole retjuires 
registration, contains soparnhlc parts which ilo not 
re luire registration, tho.se parts may he admitted in 
evhl"nce to prove tniiisnctions which <m‘ hypothesi 
d ' ii )t affect iinniovt'ahlo propert’v of the value of 
Us. 100 rn- upwards. 
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Mortgrage —could. 

The mortgagee in possession camiot, in the ubsotico 
of an agreement or stipulation, charge the mortgagor 
for personal service. 

All agreement, whereby a mortgagee in possession 
is to get a fixed remuneration oven straight out of the 
profits for management of the property mortgaged, 
is not compulsorily registrable. 

As between a Company and persons liaving no 
notice to tlie contrary, the directors dc facto are as 
good as directors dc jure. 

Outsiders dealing with a Company arc bound to 
acquaint thcmsolves with its external jiosition which 
can usually bo gathered from the pajicrs of their 
constitution, tlio Memorandum of Association, and 
the Articles of Association; but an? not bound to 
inquire into and satisfy themselves upon all the 
details of the Company’s indoor management. This 
principle, however, would require modification, when' 
the i>ersons sought to be atVeerted with notice are 
themselves within the Company. 

Hoicai'd V. Patent Joonj Mnnufacturinj Coinpunijf 
(18Hh)3s Ch. 1). 156; 57 L. J Ch. 878; b. T. 

36 W. R. 801; Mahoney v. Kast Ilolyford Mtniuj Com¬ 
pany, (lS75j L. U. 7 11. b. 869; 6.i L. T. 33S; Ir. R. 9 
C. b, 800, leferred to. 

An agreement whereby a mortgagee in possession 
agi’ees with his mortgagor to charge tor his personal 
fierviuea is valid if it doss not emstitute a clog on 
tlie equity rtf rcd«;m[)lion. This arises out of iIk* 
maxim hmcc a mortgage always a mortgage’, wliich 
means tlmt there can be uo uiltlitional contract in the 
mortgage.deod wliicli would alter the essential naluri* 
of the mortgage contract, so uj to precbido the mort* 
gagor from reileeming. But it does not include 
Jirevious orjiost agreements independent of the mort¬ 
gage, unless those were unconscioijable, or clearly 
obtained by undue intluonee or the abuse of tiiluciavy 
relations. 

The payment of a fair remuneration to the Manager 
of^ a largo concern to keep it in a high state of 
etficioiicy is not a clog tni tlio 0 (|uity of redemption, 
and in principle it makes n«> ditferenco whether tlie 
Manager is the mortgagee in possession or a third 
party. 

No acquioHconce of a share-holders’meeting would 
bo of any legal eftocb to destroy the share-holders' 
right unless it is given witli full knowledge of that 

right. 

Tae acqaiosceiico wliicIi will deprive a man of Ids 
logil rigiits must amoinit to fraud. The nceossury 
elements to eonstitulu such a fraud arc, (a) the 
plaintiff must have made a iiiistHke us to his legal 
rights, {b) ho must have oxpeiuled some money or 
mu^t have done some act on tlie faith of his mistaken 
boliof, ic) the dofoudaut, the possessor of the 
legal right, must know of the existence of his 
own right which is inconsistent with the right 
claimed by tlie plaintilY, (d) the dcfeiulaut iniut 
know of tlio pluintiil's mistaken belief on his 
rights, (e) the defendant must have encouraged 
the plaintiff in his expenditure of money or in 
the other acts which he has done, either direct¬ 
ly or by abstaining from asserting his legal 
right All those elements must exist to restrain 
the possession of the legal right from exercising it. 

Willmotl V. Barber, {ItiBOi 15 Ch. 1) iiOutp. 105; 
40 L. J.Ch.792; 43 L. T.95; 28 W. R. 911, followed. 

A mortgagee iu possession cannot contract him- 
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self out of his statutory liability to render pro. 
per accounts nor deprive the mortgagor of his 
right to examine into and challongo any of their 
details. Hope Mills, Ljj. r. Siu Cowasji J. Rkauy- 
MONEY. 13 Bom L. R. 162 748 

' - — — Sale of uwrfgayed property in exeention 
of itimple money-decree—Purchaser at auction-snlc 
u'hcther rcprescnfoticc oj judyincnt-dcbfoi — Sahse- 
•pient sale in exeention of decree for mlc panMed on 
mortijaje — Auclion-purcluifieri at the two 
rcepectii'c ri<jht>i of. 

The ])roperty in suit was mortgaged to the 
respondent on 4th November 1877, who obtaineil a 
decree on foot of the mortgage which was made ab. 
solute on the 14th November 1993. On I3th Febru¬ 
ary 1909, the appellants’ father obtained a money, 
decree against tlu' mortg.igor and on 30tli Novomber 
1901 purchased the jiroperty in execution of liis 
decree and obtained jiussossion on 4th September 
190>. Til- ivsi».)mient ]»nrclia-cd the property in 
execution of bis mortgage-decree on 20tli December 
1907, and obtained symb ilieal possession on 4tli 
February 1900. This was a suit by respondent 
a’.Minst appellants for possession: 

Held, that as tbo appellants' tit’-' was based upon an 
auction.sale in execution of a money-decree tliey 
represented the inilgiiicnl-debtor in intorest in exaet- 
Iv the same way as if tliey Imil puivliaseil the )iro. 
pMty by private sale, and wero as mueli bound 
by tiie resiiondent's deen'o as the mortgagor himself 
was. 

V Munnn Lit, S 0. C. 3.39; and Mniijan Jnl 
M'ilji v. Ih'ol Mnlji Bhi'chand, 25 B. 63', dis- 
tinguishcil. 

Mah iraj Siiijh v. J-hjinwifh, 14 0. C. 70; 9 Ind. Cas. 
~H ii\v\ IVnywati \\ liiuicuri Lot, 31 82; 6 A. L. 

J. 71; 5 M. L. T. IS.o; I Ind. Cas. 4H», referred t«.. 
CitANiu Dvval r. Ratan Lal, 14 0. C. 89 722 

.— —Simplcoranumtloiis—Moi tyayee' sopt ion 
to take possession on ilcjault of payinenf of interest — 
Decree for sale, ichether motiyagec entitled- to — Agree- 
ment to pay. 

A niortgage-boud c mtaineil a c jveimut to the 
eft'cet that if the whole ora portion of the interest 
remains unpaid by the duo ilato, the mortg.ag<'o shall 
take possession of tlie mortgaged properties im¬ 
mediately thereafter and enjoy the said propertio.s as 
under a usufructuary mortgage, and the profit shall 
be credited towards the interest of this document. 
If it bo not suftieiont for the interest, the mortgagor 
shall pay off the deficit interest on ilio liability of tlie 
mortgagi* property, over other properties and himself. 
The boml further provided tlmt after the discliargt* 
of the entire priucip.il and interest of this document, 
the mortgagor shall receive back the mortgaged 
piMperties- this document and the title-deeds For 
the principal and interest of this document, tliis 
mortgaged propTty, the mortgagor and Ids heirs and 
other jiroperties shall be liable: 

/leM, that the bond was a simple mortgage boml 
and the mortgagee was entitled to a docreo for salo. 
Linuam Krishna r. Manya Sultan, 1.5 C. tv. k. 4tlj 
9 .\I. L. T 415; 8 A. L. .1.594; 13 C. h. J. .584; 13 
Bom L. R. 447; 2 M. W.N. 429 27 i P. C. 

— Two liiinnUaneoiiH mvrtyaycs—Snit on 
one of ihem—Mortytujcc of the oilier not made party, 
e^ect of — Redempliun. 

Two mortgages of Rs. 50 and Us. 96 respectively 
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W('V3 e\ ‘cut*Ml on tlic same «t;iy ui rospec-t of flie sa;tP- 
pniperty in favour of tlio auc?stors of the plaintifts 
ami the (lofomlant who were rnomh'rs of a joint 

Hindu fmoily. Snhse.| iciitly, at apartition, ihebnid of 
Ks. 50 was alloOod to tln' tlefendant and tliat of 
Us. m> was allottod to tlic plaintiffs. The defendant 
bron^^ht a suit for sale of tlio property on the b.isis of 

1 * * i * I 1 lie did not make 

plaintiffs » party to the suit. In execution of the 

decree olitained in th ' sui: .lefendant purchased a 
portion of the inort*,^^^! property himself: Jlr/,/ in 
asubseipienl suit brouifht by the plaintiffs on ih- 
basis of the mort);aj;e bond of lU Of), that the whole 
of the niortpaj<ed property was liable to be soM ami 
tliat the defendant bad only a riifht to redeem. 
Maijoan b vi. r. Anano SlNoir 42i 

—— -Stii»i.lnnonhiflicbnn } /,>.<//,uma-/ '/. • 
l>;rto<I o) .rdfunpfi'.t. in fhr )tinrf</n^.>r falh to 
rcd-cm within a .<p cijirj p-o m f—y„[i\l aj.yrn, n> — 

Ihn'ilhj. 

In a nsufnieUiary mortjfaije i here was a stipulaf ion 
that the mort}?ajfor could rmimm on theevpirv of i;t 
yearsandthatif he failed so f. redeem then the 
mortgaj;e would hold K<>od for another p,-riod ..f 1 
years. The m<.rtifa«or did not ivilo -m at the expiry 
of the hist Id years but hrou-^lif a suit fo redca'in 

about u year after the expiry of the liist term .>f the 

year?: 

IlcifI, that his suit was premature as the stipulu- 
tion postp'min- ,he pndo.l of redemption was 
enforeeaUe at law and notpmal. IUmiiakan SiNoir 
r. Ramkkr SiN(,n 243 

— S'fit Jor passeysie*. 6*/ moiiijatjiw 
mo bn.u.ilil until ln.<t day of limUation - Execu¬ 
tion of mortynyc O'hnilted—(Jonfiidemtwn <lcni. 
ei icfuiniiiion —Onus on plainti^ to pivtv con- 

The fact that a usufructuary mortgagee look 
no step to recover jio.ssession of the mortgaged j)ro» 
Ijcrty until the last day of limitation raises a presump¬ 
tion that ho did not consider that lie was entitlccl 
to possession. 

In such a case the burden of ])roving that con* 
siileration passed is on tlie mortgagee. 

-ichohondi Kuni y. Mnhuhif Peufid, 8 A. OH. fol¬ 
lowed. 

Mahaltr PeaMd v. iiishen lUyul, A. W. N. (1904) 
If3. distinguished. BKH.tRi r. Ham Ciu.vokb, 8 A. L 
■T. 368 927 

— - - Siiitfofn-dcinptojnundfoiiin,j)lu!ipvij- 

jit><-Acconiit—Su»t filed m Mttntnfx Court^Amount 
•Ucrced after taking account for a sum eueed- 
ing Tt'. i,000 - ./«> isdieOyn —Limitation to recover 
surplus pyfifs—Limitation Act OX oflSltJ, Sch. 
I, Art. \0~i—Limitation Act (Xy of 1877;, Seh If 
Art. 105. ■ ’ 

Plaintiffs sued for redemption of a mortgage execut¬ 
ed in 1854 and prayed that an account be taken of 
tlio income received from the mortgaged property and 
a decree given them for any surplus profits which 
might^bc found due to them. The Munsif found that 
Rs. 9,701-7-2 surplus profits xvere due to the plaintiffs 
and decreed this amount in their favour: 

Held, that the Munsif had jurisdiction to pass Hm 
decree. 

Mndho Dasv.Iiainji Pntak, 16 A. 286; Sudarshnn 
Das V. liam_ Prathad. 33 A. 97; 7 A. L. J. 963: 7 
Ind. Cas, 395, followed. 


Mortgage — contd. 

W'ld, further, (hat the plaintiffs were entitled to 
only so much of the surplus profits us were not 
urro l under th ' Limitation Act, 1871. Sl’daR-shan 
Has r. Ham Piushap 402 

for rclemption- Agreement 
t'?tw:cn mortgagee anl purchi^^r from mortgagor 
tor redemption before expiry of mortgage tcrm^Agree- 
m:nt th It mwt,11}-e wdl piy consideration to two 
s ik-.hdl:.s wilh-n a ficed timi uni purchase 
nudyoj rcd-mptiia^P.wir of mortgagor's assignee 
hrrd-cm ind fault -Deaihof one of the stake-holders^ 
lira wh ol r .nlruct bg mortgagee—Payment to surviv- 
tnj sbikc-holdcr, whether sufficient compliince with 
condition ~t>uU ta • jeetment—Defective frame of suit. 

The suit properties were under mortgage with 
hrst defendant. Plaintiffs purchased the equity of 
redemption fr»m the mortgagor and entered into 
an a«:reetnent with first defendant, whereby they 
were to . onvoy the equity of redemption to the latter 
<01 the hrst defendant and one L. paving Us. 1350 
lo.l. ami V, two .stak-o-holdors. before loth October 
190b On first defendant’s defaultin making payment 
as aforesaid, plaintiffs were to have power to ro- 
<locin 1st defendant's mortgage immediately, oven 
tlioiigh under the terms of his mortgage there was 
still 30 years more for the mortgage to runout. 
iV, one of the stake-hohlers, died before loth Oetohor 
loot, ami liist defendantnot having paid the amount 
to the surviving stuke-holder ,( within the time 
plaintiffs brought this suit, in ejectment having dc^ 
positcil the amount of the mortgage in ('oiirt: 

Ifcld, (I) that the suit .shoiiifl have boon one 
tor redemption ami was wrongly framed in eject. 
m<>n(; ^ 

(2) that under the terms of the agreement he- 
tween j.laintiffs and first .Infemlant fho mortgage 

coiihl he redeemed oven h'fon* the expirv of 
tern); ^ •’ 

(3) that l.st .Icfendiint was nor guilty of a breach 
of contract m not paying the amount to the snr- 
vivingstake-l.oldcr as the intention of the parties 
was to pay lo botl, (he stako-holders together 
amlituas the plaintiffs’ duty, on the death of 
A., to require the- first .icfenduiit to agree to fresh 
airangeincm.s before they couM charge him with 
breach of the agreement, and ihat, thorofore. iilaintiffs 
were not entitled to enforce (he covenant for Vedomp- 

RhOiJi, 2 M W. N. 3r>'> : 9 M. L. T. 454 105 

_ ^ ClGCr^0 based on award—Decree 

i<»ving personal remedy as well ns remedy against 
mortgaged property-Personal remedy not post, 
pone execution Court in intorpretiux 

(leeroc—Mortgn^eo M rij^ht to perflonni remedy. 


by consent—Instalment-decreo 


Order alwoliite—Waiver by judgment-debtor 


Execution—Sale of property 
mortgaged Sale proceeds insutficiont—Balance — 
second mortgage between same parties—Redemp¬ 
tion decree Mortgagee applying for sale of second 
jHoperty in respect of the balance of the first niort- 

gage—Sale SI 5 


Vol. Xj 


genkbal index. 


IWortgage-coTitd. 

~ decree for foreclosnre obtained umn'iik^ 
all the dofomlanta-Order abs.jinto obtained^only 
against some of the dofendimts, validity of-Pav- 

luont of the decretal amount by the defendant 

against whom no order absolute passed, effect o?l 

Foreclosure decree discharged by tlio puvnient 
made by one defendant against all-Decree' joint 
and indivisible against all the judgment-dobtoVs- 
KeU omption by a puisne mortgagee, effect of I 74 

Rcdem ption —Docrcie—Anneal 

‘leposited too lale- 

. 736 

_ for redemption 776 

iwiur of tho ex.propiiPtnry ri(;lit oiilv: ^ 

Jw tvvn/ ''roknn up the 

inK the wh I precluded fro,,, pine. 

ex-proprieta,y ri^ld" “ "‘-'‘'‘Kage-clebt upon cl.e 

I'-^SIKISHAN SiNon, 8 A. L J. 2 '7 729 

lo hnr^ ^ Mievex hiiuseli 

I-“per. "- 7 -docree a: .!i,„. in\l.e 

predeci™„r.i.,.inteie»t '.f 

'^•1 hy anrlv«i^' f of the plaintiff. Meanwhile 

'Oictinin^ale ■ tl'<‘ 

diiiatc Judge dismiBsed tl 

pi«trictJudgedecrced^it T “*’**''“* 

SubordinateJiif^^ of fhe 

Judge F puid (ffr Tr tl'eDistriet 

redeemed" ho^;opcrl;: and 

tlu'iKdlofThat^l.;!' **“;*. Faid tho mortgage-monoy in 
iatorest iX *r -a«g«od and ho had 

subrogated to tin. ‘■*^***^ •a* 

Sn-am, V p,^77'* 7''''*'“''“’'''• Vluima 

M. L, J. 3W “• M. I,. T.3(r„ IH 

38 C. 19.1-5 c I® r <?r, Singh, 

'^‘■'^Xnc JirocUrnbgy. 

173, B4 L. J Ch «r'i i C- 

'« 8 . 39 J. P. fli ■'•1 11- 

^(^nvjit liutldifut *<? • ^ off/fir/ham Pt^nnane/t< 

50 7. L. J. Ch. 8 ;h 

futureSult-Claim for 
claim for redemption "" 
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f/iW, that in the absence of evidence if euiihl not 
X'assumed that the mortgage was made foraperiud 
txiceding that alleged by the iilaintiff: 

/feW, a so, that in the absence of evhlonce to ihe 
eon mry ., could „ot be ueHumed linu i.dere!" 

i> ''.IS agieed to 1) ■ paid o.veeeded tlie profits of 
tin-prop,.,.,,.. p.Nc.M th,v.h, ,.. li.,, 

__ 7 

Of* sale—Constructirm of docu- 

- ZL e 630.814 

1 ? suit—Mortgagor taking money 

from Keceiver as accommodation loan-Hefiisal to 

^'^"■Pr of Court to compel payment 398 

session T^TT in pos- 

s..ssion-Attachment a.s mortgagee’s property— 


ci'idcnce to nmr^-u • no 

•nadc, effect of no "dnc/i the mortgage is 

Jij II unit ^ ^ 1 ^ P^oJiCH of the proi)eiit/, 

lU’ove the liiurtgata^^^'hJt'^^'' ij*'’, hi onler l.i 

no8s whose i.virn..! . , j! .v him, proiluced a wit- 
In appeal it wt “-’ the fnet of mortiptge. 

-t entiUed Z 


PI, ' 1 , .» pniiMMxy— 

Claim by mortgagor-Positi.m of mortga-oe_‘-()„ 
account of or in trust for”-“As his propoHy- 

Mortgagee i,. po,eea.ion-K,.„,unemtion®?ot 

persoanl nerv.cos-When ulloacd-Idubilitv of 

ln-;n1ol“7V:f 

*'^n?,W ITIOrtgagee-Tninsfcr 

and transterec ol non-tninsferable hoJding-Oues- 
tmn of tramsferability r.f iioldiug-Mortgagce pur- 
t Ijosor and jinvate purchaser 

,• ■ .. . ' Mortgagee esea^ji/ig ixujment 

oj rent Joe certain years- Who is to be benejifed by such 
iWipo, mortgayee or mortyagor-Hights of mortgagee. 

A. executed a usutruetuury mortgage of an oocti 
paucy-holdingto R which p.-ovided\hat thrnX 
gagee "as to take the prolits in lieu of interest after 
luyinent of the rent to the zemindar. During the suh. 
sistenco of the mortgage the mortgagee escaped pav. 
lU" icM)t Jo the zeofindar for j*'evora) v(Mirs: 

/fWd, that the mortgagee was entitled to tho bonelit 
of such non-payment of rent to the zemindar and that 
the mortgagor was not entitled to redeem tho mort¬ 
gage on payment of the principal sum after deducting 
the rent not so paid. Fakni MuiiAJUtAn Kuan r. Au 

oHKK KiIA.N 113 

. -Splitting up of the 

mortgaged property with the consent of all parties 
efject oJ~Loss of rights in execution of n decree, based 
on a pnor movtijaye, 

I ^^haivin a certain village 

to K. In IHSI he mortgaged the same property to- 

gether nuth another share to the plaintiff ami one 
S. hi m;,R brought a suit upon his mortgage ami 

l)ert>. lo this Hint the mortgagees of 1881 wore 
paities. IJetore this decree was actually put im,, 
execution, the hers of the mortgagors' redeemed 
half the property mortgaged from S. in 1893 In 
190b the prior nmrtgageo R. put his decree into 
execution and got tho other half of the mor^.S 
piopei y sold. On a suit by tho plaintiff to recover 
halt tho mortgaged property: Held that tlie 
mortgoige .security ha,I with (he consent of all Ihe 
pailiLB, I iz , the hmivs of the mortgagors and the mort 

“ed i:: St::; 

plaintiff, „u.. ennld tho otUoi- |„.|f of t'l.c ruftlt'.'d 
n-ffbts he had Z 

based on tlio prior rnort,fage ' Tho iilnintift" • ^ ‘ 

,|n^«niis.d 7 tSto. tX-fZXZ 

15 
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IVluhammadan Law - Adoption—Z/.- 

hfirttnncr—doiivcrfsji-om lliudin.oii io Mnhammoddn- 
Ism—Burden of proof—Suit for derlnrntion that ad¬ 
option is invalid—Valuaiion — Jurisdiction. 

Tlio Muliamnuulun Law iloes not rocojrniso adoption. 
In tho enso of converts from Hinduism to Muliam- 
madanism, the presumption is that, as a necessary con¬ 
sequence of conversion, the law of adoption reeojfnised 
by Hindu Law and usage has been abandoned by 
them. Those win) allek'e tliat tho usage and law in 
question has been retained must prove it. 

Adoption is not necessary inheritanceorsuect'ssion 
althougli it loads to inheritance or succession. H.ii 
Macimihai c. Hai Hihkai, 13 Horn. L. U. 251; 35 H. 

264 ® ' 6 

--Alienation - Widow 

inheriting house projierty from her liusband— 
IHght of hu 9 ban«rs brother to contest alienation — 

Saijads of Sialkot city 855 

__Dower— -L-ru iiijenirnt — 


H'idoji! put in possession of property luj hashnnd 
In lien of dower—Widow ti> hecomc absolute ciener on 
husband preil-'ceasiioj her — Mortynye—Xature of m- 
tercst erenfed. 

A Muhanuinulan irave his wife po.=sessioii of his 
propelty in lieu of hei (lower on the condition that it 
she ilied before him, the property would jevert 
to him, the balance of the dower becoming e.\linet; 
but that if she were to survive him she would be- 
come absolute owner of the property. The husband 
predeceased the wife: Held, that on the husband s 
death the wife became absolute owner of the property. 

Musnntmal Bi’bce v. Sheikh Hamid Jlosein, 

14 M. I. A. 377; 17 W. K, 113; referred to. 

The interest createcl was a right to (jnjoy the 
usufruct of tlie property during the life-time of the 
husband, which was to develop into full ownership 
on the haiiponing of a contingency, viz., tho death o 
the husband in the life-time of the wife. Muiiakak- 
un-Nissa r. Muhammad Minsuu Hasan KttAN, 

J. 206 ' 

- - _ . Wkloic yo^sei^f^ton oj 

JaiarJ’sproperty in lieu of her dower- Dispossession by 
heirs Suit toiecovcr dower-debt—Limitation Act 

{XV of 1877 , Sc/i. II, Art. 104, application of. 
f a Muhammadan, put his wife in possession of 
his property in order that she might satisfy her dower 
thereout. F. died in 1895 His heirs wrongfully 
took possession of his property in 19U6. In a 
suit for recovery of the balance of the dower-debt in 
1907, it was held, that limitation ran from the date 
of dispossession and not from the date of the 
death of the husband, and that Article 104 of the 
Limitation Act did not apply. Uamidullah Khan ^ 
Xajjo, 8 A. L. J. 578 ^Tr 

__— Guardianship—3/y- 

fher'6 right to be guardian of minor children — How 

ile/cated 

The rule of Muhammadan Law i.s strict and the 
mother’s right to the guardianship of her children 
can only he defeated on proof of gross and open 
immorality. 

Where it is found that a mother was divorced by 
lier husband because she was in the habit of going 
out in tho evening and neglc'-ting her children, and 
refusing to cook for him hut that since her divorce 
she has lived in a hut in a respectable quarter, be¬ 
longing to her husband, and has supported herself 
and her family by keeping cows and selling milk, 


IVluhammadan Law— concUi. 

and tliat she is now an elderly woman: Held, that 
slio should liavc the custody of her children, the boy 
until bo arrives at the age of seven and the girl until 
she reaches the age of jiuberty. JannatuwNkssa Bihi 

V . Haviz-ud-din 904 

-Pre-emption. See 


PRF-KMPTION. 

iviultifariousncss— SuiV aof to be dismissed 

^Amendment— Plaint—Mortgage—Mcnipn'on suit 

^Chiim for future liarra on basis of lease cannot 
hr joined with claim for redemption. 

A suit which is bad for inultifariousness should 
not he di.smissed without allowing the plaintiff an 
opportunity of amending his plaint, and so restricting 
his claim as to avoid tlie objection of inultifariousness. 

Vnrnjial v. Ramdal 26 U. 259; Att/iulmi v. Uaji Tyab 
Haji. tl li. 390; Kalian Sinuh v. Our Diyal, 4 A. 163, 

tianelhi Lai v. Khnlratl Singh, 16 A. 279; MullicJc 
Kefail llossein v. Sheo Pershad Singh, 23 C. 821; 
Smurlhwaite v. Hannay, {I‘'94) A. 0. -lO-l; 63 L^ J Q. 

11. 737; 6 II. 299; 71 I.. T. 157; 43 W. R. 113; 7 Asp. 

M C 48.', considered. 

A nrnver for amendment should not be rcfuscci on 
the ground Hmt another party will have io be joined 
luid us against him the suit would be time-bnrrod. 

Shriram Sadasheo Balknshna Joshi v. Danpiti 
Knnhl, 2 N. L. K. 79. considered. 

A claim to future relief in resi>ect of harm ou tho 
basis of a lease from the mortgagee cannot be joined 
Mirh a chaim for redemption. Hansidhau r Raohu- 
1UR.7N. L. R 43 7^7 

lYiurd 6 r. .svc I’KNAi. CopK, s •02 

_Culpable homicide Hint-Unlawful 

semhly armed with duny.s—Intention 852 

]^j,,t_Unlawlnl assembly ariiieil with 
drtuy.'(—Intention oOa 

Intenllon — Circumsfnniinl evidence —■ 


Conviction based on circumstantial cvidence—Duty 
of jH)ies—Soundncs.s and honesty of decision—How 
jar they should expect truth from witnesses—Moral 
conviction Certainly of the conclusion 
Intention is the result of working of the brain ami 
as one Immaii being cannot see into another liuman 
being’s brain, the only way of gathering intention is 
to judge from the act itself and from tho circum¬ 
stances under which it was done. 

Cireuinstantial evidenee is evidence of circum¬ 
stances as opposed to what is called direct evidonco. 
CirciuiiatanccH, liowever, soinctiineH afford jus 
strong, if not stronger, grounds for coming to a con- 

elusion as to something having Impiicned than tlio 

evidence of any witness even of the highest stamp, 
who may say he saw it happen. 

Juries arc expected tugivo tho best of their brums 
to consideration of tho matters brought before them 
ami to give a sound ami honest decision. If that is 
not done, it must bring the jiii^ system into diarcpatc- 
As regards belief )f witnesses, juries should noc 
expect tho witnesses to come to the reputed standan 
of Washington, but must take people us they are anc 
trv and discover the truth by close consideration oj 
each one’wevidcnco, in order that truth may 
and that justice may he done in the acquittal of a 
innocent man or in the conviction of a guilty man. 
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Murder— concid. 

Before the jury convict qu accused of the offence 
with w'hich he is charged, they must come to a certain 
conclusion on the matters brought before them. Those 
matters must appear to them to leave no reasonable 
doubt and prove with certainty that the accused and 
the accused alone could have been the man who com¬ 
mitted the offence. By ‘certainty’ it is not meant that 
juries are not to act upon evidence unless it puts tliem 
in the position of having a<'tually seen the thing done; 
but that they have to be satistied upon the whole evi¬ 
dence beyond reasonable doubt as thov would boon 
» * 

any important question on whicli they Imve to take 
action one way or the other. Empkror »•. Af.i 
Casim Arifk, 4 Bor. L. T. 97 929 

NegligfenC6i See Contrirl-toky XEOr.iGF.scK. 

Neg'otlable Instruments ActcXXVI 
of 1881', S3. I, 83— Scope of 83- 

/napp/icoUe to hundis— “All prenoun purties" in¬ 
clude di-flu'cr—Uundi—PrcKcnt/i/jon for accepfance 
not oblignlury^DiHnhonounnj o/humli eleven days 
after prt^sentation—Liuhility of draiver. 

The words “all previous parties” in section 83 of tlie 
Negotiable Instruments Act 'should be construed as 
including the drawer. 

The twenty.ft)ur hours’ rule specitieil in sec¬ 
tion 83 was not intended by tlie Legislature to ap¬ 
ply to bills of exchange geneiully or to hundis. 

Section 83 applies only tf) bills of exchange in 
which acccj)lance by the drawee is obligatory. The 
only f(»rm of bill of oxebauge for which such ac¬ 
ceptance is required by the Act is de.>icribL*d in the 
Act us a bill of excliange “after sight.” 

Hcction 83 of the Act has been inadvertently 
placed in Chapter VH insteail of in what wouhl 
seem to ho its proper place, iminediatelv after 
section 63. 

riio ordinary hundi of this country comes under 
the class of bills which require ])resentution for pay- 
vh'iit only and not for acceptance. 

Him Chand v. Shadi liani, 19 \\ H. 1888, refenvd to. 

A /juarb was duly presented to the drawee who, 
after taking eleven days to consider whether he 
would honour the draft, dishonoured it on the 
grounjl that he had no assets belonging to tho 
dr.vw('r: 

Held, that section 83 of tho Negotiable Instruments 
Act was not applicable and tlnit tho drawer wa.s liable 
on tho hundi. 

Judgmejtt in Civil Appeal No, 83 of 1907 over- 
rulud. 

{Vvr Kensington, J., in Ids order of reference). 
Tlio Negotiable Instruments Act iloos mit affect 
any loonl usage relating to any instrument in an 
oriental language. 

Tho words ‘‘all previous parties” in section 83 ouglit 
not to bo construed as covering the drawer. 

Xilkmid V Menshi, 10 B. 3t(j; Ram Rivji v. Pro- 
lltaddas, 20 B. 13, referred to. Khan Chano r. 
Golad Ham, 142 P. L. R. 1911; 39 P. K. 1911 I 33 
•--SS. 30, 93, 98 (c)— 

Kniice of dts/toaoiir to the drawer — Damaye—Burden 

of proof—Issue. 

In a suit by the holder of u dishonoured hundi 
where no notice of dishonour bus been given to the 
drawer, tho burden of ]»roving that the party charged 
('i)uld not suffer damage for want of notice is on the 
plaintiff and there xhould he a deliniie issue on the 
point. Jhanda Ram v. Toha Mal, 96 P. W. R. 1911; 

78P.L. R. I9U 405 


Negrotiable Instruments Act — coucld. 

--S. 32 734 

- S. 80 847 

- Sr SO— Evidence Act (I 

of IS72^, s. 92, proviso 2— Negotiable instrument 
.silent as to interest Separate oral agreement as to 
interest whether can he proved -Separate entry as to 
interest in sahukar’s oi* bruker'.s book, whether proiif of 
written agreement -Rate of interest, when instrument 
silent — lO’inan l f»r fresh eridenee, ivhen not to be 
allowed. 

Where a suit is based on a negotiable instrument, 
which is a doeumcMit of a formal character, tlio exist¬ 
ence of a separate o/n/agreement as to anj' matter 
on which tho instrument is sih'nt, cannot bo proved 
unrler section 92 of tho Kvidenec Act, as proviso 2 to 
the section wr)uld luit up|)ly to the case. 

Fathuina Bibi v. dniujr// lltinumanfa Row, 17 M L. 
J. 296. followed. 

Ghanshain Lnlji v. Ham Narain, 29 A. 33 (P. C.): 4 
A, L J. 29; 5 C. L. .1. 7: II C W. N. 105; 9 Bom. L. 
R. I: 1 M. L. T. 427; I7 M- L, J. ?5, distinguished. 

\ Shah Joy Ilnndi is an in.strument of a formal 
cliaraeter and where it is silent as to interest a 
separate oral agreement for payment of interest 
cannot bo proved in virtue of proviso 2 to section 92 
of the Evidence Act. But interest at 6 per cent. 
])er annum will bo allowed under section 80 of 
the Negotiable Instrinnents Act. 

Wh(*re a humli does not contain the rate of interest 
bid such r!»te is entered separately in tho hooks of 
the snhukar and r.!n* broker, thi.'< entry hy il.«elf wouhl 
not he snlHcient evi<lence of a writteik agrecjoent 
between the parties to pay interest at tlio rate 
therein mentioned. Kisiiork Chand v. (Jurditta 
Mal, 165 P. L. R. 19U 315 

-s. 83, scope of- 

Inapplieublo to All previous ))aiti(*8 I 33 

-SS. 93, 98 (C)<V05 

--s. 120 734 

Non-joinder of parties. See Parties, 

- - — —-does not justify rejection 

of plaint 212 

— " ■ Misjoinder of parties and 

causes of action —Rejection —Dismissal —Non-joinder 
or misjoinder of parlies, whether jnstijies rejection of 
plaint. 

Tho mere fact that there is u misjoinder of parties 
and of causes of action or non-joinder of parties does 
not Justify a Court in rej-cting a plaint. Shahau-ud- 
DIN r. Anji’man-i-Naumania, 132 P. L. U. 1011 212 

N. W. H. Rent ActlXII of 1881) 573 

- S. 9 145 

- - — - - S. 9— Sale of occupancy- 

holding illegal — Vendee’ll possession is that of a 
trespasser —Suit to eject the vendee of occupancy¬ 
holding—Jurisdiction of Civil Court—Adverse 
possession—ifortijayee cannot hold adversely to 
mortyayor. 

In 18SS, A., an oucu];ancy-tenant, sold his occu¬ 
pancy rights to B., who held a mortgage over tho 
entire mahal from the zemindars. In 1901, C. pur¬ 
chased the occupancy holding from B. Plaintiffs pur- 
ciuiseil in 1906 one-half of the mortgaged mahal an<l 
redeemed tho entire mahal from B. and entered into 
possession. In 1908, plaintiffs sued for possession of 
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N. W, P. Rent Act-t(n»cia. 


Oc^^upancy-holdlng*— concici. 


the occupancy ])lot on tho ia'ound that tho original 
oc.cupancydonant liad no ]>o\vor to transfer it: 

7/c/d, that the suit was ‘governed l»y N.-\V. 1’. Kent 
Act, lS8l,that tlio sale of the o('eiipaneydioIdinir 
was iliejifal under section 9 of tliat Act, and tliat tlie 
vendee's possession was tliat. t)f a trespasser. 

Jdkli’i R'un V. Jlariffinnhiir Prashtnl, A. \V. X. (1880) 
7o; Mndho l/iJ v. Shen Pnisho'K A. W. X. (1S90) 10'2. 
followed. 

Such hoiu" the naturt' of the possess! m <'f flu* 
vendee, the zcmiii'lrtr was entitled to sue Idin for 
ejectuient in a Civil Court within 12 years. 

The derivativM* possession of flu* fnorf'^ae’ee, /?, or 
his representative, (lurin'; the continuance of tie' 
morts;aj;e was that of his niorti;ai;or and could not 
he tfirned into adverse possession hy any act of his 
behind the hack of his mortirairor. 

I'mi-nn-uinsav. ifiili'iinmnil YnvKhnn. 3 ‘21:.7«’ec/u>,i 

Snhnn v. Sijcd ytosrcoollnh, 21 \V. R. 13. relied upf>n. 
OANnUllAP StNOU V. U.\Ki Kishna, 8 A. I,. .1. 
4o8 999 

NOtiC©—llefeudant actini; in tlu* capacitv oT n 
juember of a .Municipality—.Nlalicious pro><ecuf iiui, 
suit for I 

of dishonour to the drawer —l).'itna';e — 
Bnrden of proof—[.ssue 405 

- -Xon.possessory hypotlu,*cation <.f nio\e. 

allies—Suhsequent transferee —Re«r|.strati )n 869 
' —Suit against Seeretary of Sfate — Iujanc. 
tion—Notice may ho dispensed with in case of im¬ 
mediate not'd 639 

Oaths Act (X of 1873), s. 12 'R*‘fiisiil tn 

take noth offered hij other partij~Effect ofirfnaif — 
Jtiriht afCo’irtt) takr rejii.'<it into rnnsiilenttioii - 
W'riijlit to tie aitorlo'l irir'ii hotli jiai-/i.'x refii*e to 
take oriths. 

A Court does not act irieir'dariy or illcirallv in 
taking into considt'ialion the fact tliar flu* plainfiiT 
declined to take an oath hv wlddillie defundam 
offered to Ik* hound. Tin* refus:il is a piece of con¬ 
duct which tlie Court is entitled to C'uisidej- aloii'; 
with the other evidence. 

/)4n;(i V. KeunI, Civil Revi.>‘ion Xo. G of JSsl, d|.;. 
tini^uished. 

/.-jsca Meah v. Kalarnm, 2 C.L. R. 17G; Chinfanian v. 
Shrinirrtu, 22 R. d'O; .Uoi/an v. Rnthnknifi. 31 M. 1 “ 
M. Ij. .1. r)4o; 3 .M. b. T. 9^, reli«*d upon. 

Xo weight should h(* attached to the refusal of a 
plaintiff to take an oath, where there is a similar re¬ 
fusal hv the defendant. SfK iinro r. CrAXKSH 7X li 

R. 50 ‘ 472 

Occupancy-holding Succc.ssion,howgov. 

erned—Hindu Law—Succession—Son iviuainitig 
joint with father 7^'^ 

— —-■“ - - Mnrtijffge ~ Frniiditicnt ce- 

lin>iuinh}nenf vhHn question of mortijnqc suh. 

judico- Void —S»o7/or drr/r7iY7r/V)a />» Ciril Court _ 

Mnintninablo - y. R' P. Rrnt XII oj hSSl). 

An occupancy-tenant cun validly mortgage his 
occup iijcy-tenancy with possession und(*r the 
Rent Act XII of 1S81, and any fraudulent and 
collusive relinquishment hy the occupanev-renant 
would be void against the mortgagee. The mortgagee 
is entitled to sue fora declaration in the Civil (’ourt 
that the rcdinquishinent was not operative as against 
him, Jai Gopal r. Umadat, 8 A. L. J. 095 673 


~ ■—- ■■ ■ — Mortijnyr — Possession ileliveted 

to )norfga<ice~-Siiif fnj inorfijaijor to get bock po.sscs.N-ioti 
u'ithout paynient of moneij receired Jrom the mortgagee 
— Whether innintnin ihle—Void contract — Refund of 
eonsidernl Inn . 


A usiifructuarily mortgaged his occupancy-holding 
to /{. and (h'liv(*re»l possession. Tho mortgage of the 
holding was void inlaw. Tlie mortgagor sued for 
rce'oerv of possc.ssiori without ofTeiingto re-pay tho 
niiU’fg.igi'-tnoiM’V; 

//'■/'/, that he could not n'covc'i* p issession of the 
pro|i-rty without refunding to his luortgagoo tlio 
money Ik* )i:id tak(*n us the cousitleratiou of tho 

mortgagn*. ' 

E,i<ih>(ddln v. Ixarninilitllah, A. W, X. (1888) 126> 
followi'd. 

lihikhnin Shoih v. liar Prasad, 19 A. 35, dia- 
tingiiished. Ram XnioiiA Rai r. MAxnumi Upadiikya 

248 

' " ' -— — oof transferable—Purchase 

—Ttlle of joirrh-iser—Subsequent sale of holding in 
■ I r'lti.oi oj lent decree obtained by some of co-sharer 
laihllorils - Estoppel —Conduct Evidence Act (/ of 
1872), s. I 15. 

1’Ik' plaintiff purchasod from an occupancy-n/iyat 
till? holdingindispute which is not transfi'rable with¬ 
out tho consent of the landlord. Subse(nicntl\- defend¬ 
ant purchased tlie sam<* holding in I'voc’iition of a 
(lecrco for rent obtained liy some of flu* co-shanT 
landlord.s, defendants Xo.s. 2 -9. The plainf iff 
sued for deelaration of tiile and rceoNpry of 
pos.«cssion: 

//*•/./, that the |»laitit itT got no tifle to the holding 
which wu' not t ransfenihle, that then* could not he 
any csfopp. l agaiii.-l flic d»di-iKl:iiits, for they were no 
part) foihe tiaTi.xucl ion under whieli tin* plaintiff 
claimed ti;!e, and that the suit inust fail. AciiAMl’f.LA 
SiHCAit I'. Choi.am'-NM'ssv Rimi, 12 C. L. .I.-179 
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—*- - —• <-reafioii of_pre-emption 

4 

Opium Act (I of 1878), ss. 4, 5, 9— 

LIreitse-Cndifion prohit,iliny transfer of the pri¬ 
vilege of vending opium - A.I mission hy licensee of 
paioiirr Suit to enforee partnership—Contiacf Act 
(IXof s. 23 -Contract Jorbnldcn by law— 

Public poliey. 

The provision.s of the Ahkari and Opium Acts are 
not intended to merely protect the public revenue, 
th(‘ prohibitions contained therein are based on 
public policy. 

Marndnmufhii Pillai v. llingnsami Mooppan, 24 M. 
491; //ormusji v. Pcstonji Dhanjibhai, 12 R. 

422: Thrfhi Pakunidusu v. Shumudu, 2ii M. 430,'/i<?/iari 
Lai V. Jogodish Chnndcr Shah, 31 C. 798 and’ 

Nath Lulmanv. Xathu Herji Rhet, 19 R. G2G referred 
to. * 

U<'fon(]iint3, who hfid obtiunn<l u license for tho vond 
of opium from the Collector, admitted plaintiff as a 
partner, with'iut tho Collector’s sanction and though 
the cindirions of the lioense prohibited dufondants 
from transferring or sub-letting tho privilege. In a 
suit for dissolution ami winding-up of tho partnership 
between plaintiffs and di'fondants; 
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Opium Act —c'ontd, 

Ilehl, (1) that tho suit was not maintaiuablo, as 
the combineri effect of sections 4, 5 and 9 of tho 
Opium Act was to nullify a transfer made in violation 

of tho provisions of tho conditions of tho licenso and 

underT*'* acquired no rights enforceable in law 

Judoonath Shaba v. Xohin Chun’let Sbiha *>1 \V It 
m man M Shaha v. Ja,o„.h o! 

Rajajee, 1 M \y M 

64y;7 M.L T.l7d;20M.L. J. 837: 5 lud Cas 45« 

i\?[\ V. Hiralal, 24 li (\->2 and 

‘ii- 

(2) that the plaiutilTs partnership with tho defend- 

Ihifki Pakumdanu v. 29 M -HO .... 

'‘.c: 

^ I 26 

Oudh Lawl Act (XVII of 1 876), s.‘ fi 

Of 1886 ,’s^s'. 

0 / ordiaaru j 24‘3—Pi.Dafion„/renf 

ivherf »m ^ occupafion-rcnf 

a'xl M 

tl'i-nH-n in).) tho m-iA,/„"A | f . 'v^TO 

Kardinip tin contract was made re- 

pahi ;; rr:;::^r"^c.'ir-" 

roaponUent fJ I ^ appellants sued the 

P''C‘l«co. The Court 

•ewer Aiinellate P. * ^ ‘•ecreed the suit but the 

coutraeV ^xn^^^ co 

or the method of r "P^!***'amount of n-nl 
//-•■U that h r '*■"* P^'^ved: 

Hoiu Act for the ilv'7"" r *» the Oudh 

Ht-will, the uDiielk **'^'”’* ordinary tenants- 

Pation rent as‘co n 

"f‘lie land in suit ' ‘"‘•’'''‘Pation 

^^^hraich na U CoftifniH'iionfr or 

«0.0.302, f„;,3; 

^ 2 
Ouster^pTn - i24C, I24D 2 

^■''^'hnice necessary to prove 554 

fh)i)E 8 . ;^ 3 j <}(. See CaLMixAr, Pkoceduhk 

8cr Misjonokr. 

_V . anocessarv party 4 24 

■Joint family, inannger of_.Siut t . T.-. 

Il I l#« »> < a * 1 • . M ^ 
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Misjoinder of causes of action mwi 

l>'-''j'‘<licc<l by n,i8joindo^ 


—Practice—.Appeal 

, 7? r Xon-joindor or misjoinder 
wl^er jiLstities rejection of jdaint 

-Non-joinder—Mortgage suit 


515 

of jmrtios, 

212 
776 


cov-er del.i n..• • ’ ot-.suit , 

parties-ti ‘c joint famiiy 

a suit ' cf the Manager to briig 


~y „„r)y )„ . suit. i„ „s„eot ’of “s,;:,, 'Z^. 

A stipulation for ro-purehase cannot Im n.,f« i 

_.. ... 77Q 

courZZ^ZC" "■'' -'"'■/""■""-P-op.,. 

Where an objection on the score of non-ioinder .f 

parties IS taken /or the tiri.t tiWiuthe 

C,>u,.t. (ho prupc-r euu,-sr. fur that Oou t if’’to u‘i 

tl.u nroe.ssary |,arti,-s to ,h, appeal a.„i ,lispose ,/ 

or remt the suit to tho lirst Court for ritrhl It' 

should not dismiss the suit. Cotkti Vfnkanka ]■ 
‘foTKn CinxxA, 2 M. \Y. x. ^21; 9 M L. T. 5 (^i 

_ . . , 392 

. non.joiHder „/-R'rong i)crMor. >iued an heir 
oj a deceased i>ereun — Tnu‘heir unt tnh- 
nlongtnne,eSectuf. ,t6;:./or 

M. and ll. wor.' tivo brothers If dio/l ir»«. • 
son./. A mortgage suit was brought a-ainst T h 
^yiueh he was sued it, his own (•apacitv''an 1 ni ’ 
the heir ot his de.-eased brother M. J ^who was^'th^ 

.^1 representative of made a 1 v 

tlie sun. In execution of rhe iiorsennl 

o rioTuh" n''l7li '-I‘■'■I'- 

(iironotn /c. and Jf„ was sold in 1879 V/> cf«, ^ 
Iho™,if' ■'■ ''■» valicbtfo? 

Ihdn^ tiuib J, 8 irtcrc^t in tlio nrnnoj*K» i 
H'V.V hy tho sale. So.va,! r.-lUcHu‘I'TnH 

Partition. Vr u,x„„ la«-: Paktitio.v 

. , Adhs^ihdar, right to partition—Mr.f 

joint owner or tenant where orilnn.. • 

Jamwii-Ad/<x«/,V/«,.,delinitionof “ P*-f'P»’iotm‘ 

the f,.a.ily-Docre: 

Aitrocnout to Bep„™to-C„„d„et ...'ru,. 

'"'-"' '■■■■I - IVopor iWo' krr "f title 

. 

_911 

Jlu ham madans — Pn .-m: ^ 

P-^^}Vhether udowalde 

JS iim V -1 ■ •. 


ssar .* 
rt such 

200 


Jt Hiimxprlienf to n|H„. ' . 

pir.iMi Oa' pr,)p ifti ‘s be-m • P'H'tition f)f a 

''"'''l'''‘:'‘;,^of»uilt aud toen,ll,“A to u 

.-t.es 
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Partition- contd. 

Tlioiv is no distinction in principle between 
partition of joint property under Hindu or Muhani- 
inndun Law. Mahomkd Fazlur Hahman r. Maiiomki) 
Fayzuh Uauman, 15 C. W. N. 077 354 

__ , — 3f*»de iif jKirtition <>f shaniilnt — 

Maintrnoiirr t>f fio.<!:cs.<lon—CciupcHsalioii fur furuimj 
barani iufi> ebabi—ixibii —uf limitutiuu. 
Where Khunihit is beiu}? partitioned tbe possession 
of tbe share-holders therein should be preserved to 
the extent of their respective shares only. Where, 
however, a share-holder has sunk a well on his 
share of such land, thereby altering the nature of it 

from hnmai'to r/ni/o, he is, in eepnty, entitled, by 
way of compensation, to some portifui of it. 

A Court of revision can review a tindin^f upon a 
(piestion of limitation. Hcka.m Sinoii u. Sham Sinoh, 

1 P. W. 11. 1911 (Rkv.) 293 

_ _ Partial jiarlition—Trustee or Manngrr 

of minor s proju'i-ty, mixing his ovn proj«*Wy ivHh 
that of the other, effect of—Onus of proof. 

A suit for partial partition of an estate is not 
maintainable. But the C<iurt rrmy decide such a suit 
if the defendant is willinfr that the ri^rhts of the par- 
ties in res])ect of the property be decided in that suit. 

If u tru.«teo or a^i'nt mixc'S or <'onfus(s the i>ro. 
perty which he holds in a lidiiciarv character with liis 
own'property. the nuns lies lic*avily on him to pmve 
the extent of his ju-operty. If he fails to do so, 
and the two ]>ro])CTties cannot be distiuifuished or 
separated with jierfect accurui'y, the w Imh' tmi.-jf he 
consideri'd as beloufrin*; to the other party. Bi ki oa- 
I'ALI-l SKIRAMIM.I* V NaNOIOAM SCBRAKAVAtU' 57 

_.1 CJ66Ci— Sons by <lifFerent wivts — Con 

struction of partition-deed—Severanct* in intcre.st 
as between the sons f)f second wife 385 

- SUIt —Court Fees Act (Vll oj 1870^ 

Srfi. I/, Art. 17--“8’m»V for ileelarution and possession 
— Amenilimj plaint acconling to decision of Appellate 
Court — Appeal from order~ Ac<iuiescencc~Condurf 
— Estofijicl—liijht to file appeal. 

In a suit for jjartition a preliminary decree was 
ma<le by the first Court. Tl'O iJistrict lud'fp on 
ai)peul considen’d that the C<intt-fee payable should 
be calculatc<l ad rnlcrem on the ))roperfy in suit and 
the case re-tried as a suit for declaration of title and 
recovery (»f pnss«-ssion. 'I'he plaintiff 'j^rrecd to 
amend Ids plaint so ns to make it one for a (h'clarat ion 
of title as well ns fr)r j)artition and to pay the 
nece.ssary Court-fee. Tlie District .indpre thereupon 
remanded the case to the first Court for iv-trial. The 
plaintiff appealed from that order: 

that if the plaintiff liad title to the properly 
and wasa co-<ovnernf tliat property w ith the defendant, 
the suit was one for )»artition of joint property and not 
one for declaration of title and recovery of posssession. 

Pidhatn Rai v. Chariler Rni, J2 C. W. N. 87: 
6 C. h. J. C51 ; 3 M. L, T. 33, relied upon. 

Held, also, that the plaintiff was not precluded by his 
comlnct in acqniesc’nir in the decision of the Di.-tiict 
Jud^e and amendinpr his plaint, from lilinfr this appeal 
if on reHectirm, he thought that the action he had 
taken was injudicio\is. SnAsin BncsiiAN i-. Jotendra 
Nath Roy ^63 

- yfesne profits— Arhitration avard 

—False assertion ly pinintiff—Title by limitation 
Where in a suit for paitition the p'aintiff asked 
for mesne profits, and the claim was disallowed 


Partition —concld. 

on the ground that ho had falsely represented that 
there was no complete award by arbitration w’hile 
in fact there was: 

Held, on appeal, that mesne profits must be alloAved 
with respect to the properties to which the 
plaintiff had established his title hen there Avas no 
evidence that he waived tlie right to mesne profits in 
regard to them. 

Where in the same suit, partition >vas claimed in 
respect of a certain item of property which had been 
sohl witimnt the doeunu'nt being registered: 

7ie/d, that as the pinintiff did not show that the 
family was dispossessed of tliis item of property in 
(piostion within 12 years prior to the suit, tho title 
of the transferee must be held to have been perfected 
bv limitation. Si’bkamania IIkdoi e Kamachan’dra 
KEni>i, 9 M. L. T. -176 498 

Partnership - Joint family trading firm — 

Power of representing firm—Manager 978 


-- Lender and borrower—Contract 

—Construction—Conduct of parties—Suit for re¬ 
covery of debt—Amendment of plaint into a suit 
for p.irtnership accounts not jjermissiblo—Partneu’ 
agent of firm and not of a i)artner - Court-foe — In 
a jiartnership case ihdendant entitled to get what 
is due to him without pavmout of any Court-fee 

250 

Patni Reg’ulation (VIII of 1819), 

S3i 5f S *4 Sale anile.- j’alni ll‘'<juliition 

ant ri'id hut r"i‘latiie I'illr '•/ aurlion-pinrhaser, 
M ran hr imi>eae!iril roltoferaltij ajter espiry of 

the ji'-iiod fill suit to set aside sale - Costs. 

II., a pttaidar. sold one-third share of tin* patni to 
defendant No. 1 who again convj'voil it to defendant 
No. 2. Jl. then sold the remainitjg two-tliirds share 
to (h‘fendant No 4. 'J’he f r:ui.sfer<*es did not register 
tludr names in (lii* zemindar's sherisfa and there was 
default in tlie payment of rent to the zemindar, and 
till* patni was sold umler se’tiou 8, clause (2), of the 
Patni Hi'gulation in 1M94 ami (h'fmidant No. 5 became 
the auction-purchaser. Defendant No 4 tlienbrought 
a suit for r(‘versal of the entire sale under section 14 
of the Regulation agaijist tlu* auction-purclinser and 
ihe:» i/u'/nbir, and innih' flu* original juitnidar If. and 
also the jimehasor of I lie one-t bird share, def(*iulant 
No. 1. parties to the suit. A compromise was effected 
in that suit between the then plaintiff and fhoauction- 
purchasiT, and the latter conveyed to tho former a 
two-thirds share (>f the patni. The suit wa.s then 
dismisKed with costs in favour of the zemindar. The 
auction-purchaser then sold liis remaining one-third 
share to the present ]iluintifF, who lieing unable to 
get jiossesHon hrouglit tliis suit for possession m 
1906. ']‘h(* defence was that tlio sale under the Patni 

Begulation was void and, thei’cfore, no title jiossed to 
the vendor of tho plaintiff rir to tho jilaintiff: 

Held, tliat a sale under the Patni Regulation is 
not. void hut voidable; that fr> long as tlie jafni sale 
stood nnreverscil and nsanvsuit if imw comnicnfcd 
would ho barred, the title of the auction-purchaser 
could not he impeached collaiorally, and that the 
suit must bo decreed. 

Obiter :—In deciding the <|ue8tion of costs, a Court 
is entith'd to eonsiilor not merely the conduct of the 
parti< a in the actual litigation, but also matters which 
led up to the litigation. Ram Sona r. Naba 
S iNHA, 13 C. L. J. 404 “v 
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-ss. 8(2), 14 SO 

SS id) 27 — Sule for rtr- 
rcarx-^Confiniiation hij Court, if tiecessarij—Suit to 
^et oside aalc—Lunilation, stariimj point o/—Limi- 
^af^ON (XV of 1877), Sch. II, Art. 12. 

Article 12 of the Secoud Schedule of the Limita¬ 
tion Act of 1877 means that time begins to rut 
from the date of the confirmation of the sale, only 
in those cases in which such confirmation is required 
by the law under which the sale is held, and in 
other cases from the date on which the sale becomes 
otherwise final and conclusive by the law under which 
It is held. 

Therefore, since sales under Regulation VllI 
of 1819 of Patni tenures for arrears of rent do 
not require confirmation, time begins to run from 
the date when the sale becomes final ami con. 
elusive, that is, on payment by the purchaser 
of the fuU amount of the purchase-money. 
And a suit to set aside patni a sale should bo 
brought within ono year from tho date when the 
full amount of the purchase-money was paid bv tlie 
purchaser. Uhuijax Mouun c. GimsH Nakaix,’ 13 C. 
J. 339 87 


s. 27 


87 


PattaSi Set' LASDt,OKl» AXD TkXAX'1'. 

PatWari'S papsrs —Presumption as to cor- 
Jectnces-^Rehuttablc pr:siimption. 

Aboro may bo a presumption that wliat is ontennl 

1 r. n.o? r?'' i.resumption 

"“buttuble. Kinno Jatti a. Biiu Nanpan La.! 

Revision -Ord.!? 

Hiffl paujicr.s - Powers of 

tisgb Lonrt j 

creditors-Whether 
poratos as a discharge of the debt-Paymerit to 
ono lu fraud of the rest—Whether valid discharge 

__ , 874 

t.'fo \r husband’s debt during hi.s 

me-tirne-Voluntary payment-Wife, whether eii- 
titiod topay Iffcraelf by sale of husband’s property 
after his death—Proof that husband or estate liable 
to pay—Burden of proof 274 

in Settlement Court, admissibility 
‘V^l ruuf of such pediijrce, elements tiecessary for^ 
opecial means of knowledge of the person ftlina the 
]xdi(jree—Eiidence Ac/ (I of \HTZ), s 32, cl 5 
A pedigree produced in a Hottloment Court 
>8 admissible in ovidenoo under section 23. 
clause 6, of the Evidence Act, upon jiroof that the 
person making the statement contained in the 
pedigree was dead and had a special means of 
knowledge. Kasi.i Sinou r. Bai.haj Singh 193 

of 1860), ss. 2, 

o, ‘♦-Offence committed on high sous 705 

71—Double pitnis/imea/ for 

same offence. 

.Where tho accused was convicted and sentenced for 
Gio offences under sections 354 and 500, Indian Penal 
to three months’ rigorous imprisonment for 

Held, that tho intimidation by throwing a knife 
Tormod part of the assault in this case, consequently 


Penal Code — contd. 

thesenteuco under section 506 was illegal and must 
be set aside. Emperou v. Nga Lu Nyun t Buit L T 

77 { 

-— -SS. 71, 147, 149, 323, 332 

-Separate sentences for noting and causing hurt 
—Offence of noting not complete till hurt is caused^ 
Public servant no/nc/iiij/t» public capacity—Apvli. 
cabihty of s. 332, Indian Penal Code-Criminal Pro- 
cedureCodeCAct rof\89V,s. dOS-Some members 
of unlawful assembly stnfeiiced to various teims ej.'- 
reeding Jour years in agyregate—Appeal lies to the 
Chief Court—Appeal presented to Sessions Court- 
Duty of Sessions Judge to return appeal for presenta¬ 
tion to proper Court—Power of Sessions Judge to 
report case to Chief Court. 

The appelhints, five in number, drove off the cattle 
of certain caim! officials. On their ivay to tho cattle 
liound they were overtaken bv tlio owner'^ 
who tried to rescue their cattle’ but failing in 
this gave up the idea of using violence and began 
to take down tlie names of the accused with a 
view to instituting legal proceeding.^ against them. 
At this the accu.sed got o.xcited and attacked their 
pursuers causing simple hurt to t ,vo of them. The 

accused were tried, convicted and sentenced as 
follows: 

Two accused ... /'() Two year.s under section 147, 

Indian Penal Code, 

(u) One year under sections 
^ 323 149,Indian PeiialCode, 

(i.i) Three years under sections, 
332 149, Indian Penal Code, 
One accused ... L) The same as above in (/), 

(o') Si.\ months under sections 
323 1-19, Indian Penal Code, 
(in) The same as above in (m). 

Tsvo accused (i) Ono year under section 147 

Indian Penal Code, 

(.V) iSi-x months under sections 
323 149, Indian Penal Code, 
(iii) 18 moiitlis under sections 
332 149, Imliuii Penal Code. 

An appeal was presented to th« Sessions Judge wlio 
reported the case to the Chief ^ourt: 

Held, (\) that tlu? appeal lay to tlie Cliief Court, 
and that the Sessions Judge instead of reporting I ho 
case should liave returned the appeal position fur 
presentation to the Chief t^ourt. 

(lueen-h'mpress V. Jai Singh, 12 P. R. lOJOCr- 
P. L. R. 1900, p. 56, Cr., followed. ’ 

^2) that, as an unlawful assembly becomes ono 
guilty of rioting when violence is used, and in this 
case tho unlawful assembly rioted when two of 
tho pursuers were attacked, the members of it 

cannot be convicted and sentenced separately for riot- 

ing and causing hurt. 

Wuigwan Singh v. Kmperur, 4 P. R. 1901 Cr • 5*> P 
L. R. 1991 (F. B followed ’ ’ 

(3) tl.at section 332, Indian Penal Code, had no 
niiplication to the case iiiusmueh as the cuttle \ias 
the private property of the canal officials, who in 

attempting their rescue, were acting as private in- 
dividuals. Hardit Singh r. E.mi'erok, 161 P. L. H. 

1911 


S. 75 
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' ■ - S« 121 A —Conxpirncij In v’lhji'll•(lr 

the Kifuj—Ddcoilirii rnnnnitfcil ax jitirl nf 
r.onspiracy—ConvtcIwn, anitiiflnl ninl tlischargc, r^ect 
—Kvidenrr oj approrov—Vorrohoynlton —Rule not 
technical — 'Coiisjnmcij,' meannuj of—Xcccuftary cle- 
nientx-^Chorgc of mu' conxpinicij—lf accused maybe 
jound guilty of another—Kvidcuce Act ft oJ 
^• 30 —Confession of co-<iecHsed — Ri’lraeted cnnfesxion 

— Photograph of tinderdrinl prisoner—Practice eo)i- 
deinneil —Association in play or pastiinex—(fijmnaxlie 
cjcrcixe —Lfithi play — K.rercisc pcrfonneil puhlielif 

— Sinister mottve not to hr ascribcd—CnminnI Law 

Amendment Act fXlV of object of. 

The priucipnl chniyp aj?niiist several persons was, 
under section 121A of flie Ijulinn Penal Code, of 
conspiracy to wage war a<rainst Mis Majesty flie Kin^'. 
Emperor. As a j)art of the conspinicv, it was allei;<Ml 
by the prosecution, that tnany crimes, e. g , dac<iities 
wore committed and that these formed tin? snl)ject of 
jinlicial investijration whicli resulted in some of the 
accused bein;? convicted, and others bein" acrjnitted 
or discharj^ed: 

Held, that, wlicre there was an uccinittal, it 
was conclusive, fora jiid^onent of not jfuilty Killy 
establishes the innocence of un accused. 

'i'he convictions also were similarly conclusi> e. 

As to those who wen? discharged, no steps were 
taken to have the order of discharge act aside, nor 
was any further evulrnco adduced, but on tin* contraiy 
some evidence which was adduced before the Majris- 
trate and whicli was favourable to the accused, was 
not even adduced: Held, that the jfuilt of these 
accused had not been proved, nor ha<l any connection 
been established between the dacoity and the allejred 
conspiracy. 

The rule that the testimony of an npprov<T must 
be corrolmrated not only as to the crime, but also as 
to the identity of each accused person and that 
the corroboration must ordinarily proceed from an 
untainted source, is not a technical rule, but is one 
founded on lonj? judicial experience. 

A charge of conspiracy to wage war against 
His Majesty the King-Emperor under 8ccti»>n t*>.A 
of the Penal Code may, to the lay mind implyV 
political situation of the gravest character and it is 
partly for this reason that the Legislature has 
preserilwd that a charge of this description should not 
be entertained except upon complaint made bv order 
of Oovemment The provisions of the law, however, 
are comprehensive and no very formidable elements’, 
either in men or means, are required to satisfy its 
definition of a conspiracy towage war. No act or 
illegal omission is necessurj'; tlie agreement of two or 
more will suffice, so that the determination by a 
Court that a conspiracy to wage war has been 
established would not imply the existence of a serious 
ineimco to the constitution or the stability of con- 
stituted authority in India. 

When several pei-sons are charged with the same 
conspiracy, it is a legal impossibility to Hud some 
guilty of one conspiracy uixl some of another. Anv 
accused not shown to he a member of a particular 
conspiracy is entitled to demand an acquittal, 
however bad his record maybe and however much he 
may be suspected of this or that offence. 


The true effect of section 30 of the Evidence Act is 
that the Court can only treat n confession us lending 
assurance to other evidenr’o against a co-acciised. A 
conviction on the confession of a co accnscd alone 
would bo had in law. Eurtlier, that only can be taken 
into consideration which is a confession, in tlie true 
sense of the term, of the t)ffence f(jr which the per¬ 
sons are then being jointly tried. It would be most 
unsafe to plaee any reliance on tho confession of a 
co-accused, which was .«ub.sequently retracted. 

There is no warrant or justification for tlie practice 
of taking pholf)grHphs of nnd<‘r trial prisoners. 

To attach a sinistm* significance to the mere associa¬ 
tion In play or pastime such as music, gvrnnastic 
exercise.s and lathi jilay of those wlio live in tho same 
villag(> or attend the same school, is dangerous, 
especially wIkmi there isa cfimplete iih.sence of secrecy 
and rather a ermrting of publicity in the profonnance 
of these exerci.ses 

The npplication of the Procedure of Art XIV of 
1908. wliich was inteinled ‘*to jirovido for the more 
speedy trial ?f certain offeneos,” to a case of this 
kind which resulted in the detention in custody of 
the accused bir many montlis without any access to 
legal advice, could hardly have been contemplated at 
the passing tif the Act. Empkuok r. Noni Goi>Ar., 15 
C. W. N. 593; 3S C. 559 592 

-S. I24A 9^8 

-SS. 141, 146 852 

-S. 147 2Br, 278 

S. i • -Iholiihi I' I isft iirc of 
common ohjrrf brf.rr fight o n neasxi. ,j— V ri mina! 
Procedure ' mt,- (Art \' „f ispsy. 2.38. -t 3 

(b) Comprlenr,, of Ai.,.rll„le C"„rl to alter fimling 

To .^n-iain a cli.-irg.' of lir.iirjg under .s^ection 118 of 
fill’ liidi:tn Penal Codi'. if is not nec(‘ssarv that nil tin' 
:iccn.'j«-i| should liave had a eommon object before figlit- 
itig begins. If is(pii(e enongh if .«ome of tlie accused 
adopted the ohjj-ct of other nci-ns<'.l when tiny joined 
tin' latter. And it is itnmaterial that the idi'u of 
inllieting Injury was conceived suddenly after tho 
acen.«ed went to tlie scene of offence. 

Si'ction li.t lb) ot (In; i riminal Procednre Code 
iloes not restrict the powers of aii Appellate Court to 
convict an accused per.son of an olYenco of which ho 
is ac(|nitted only in cases falliiig nndi'r sections 237 
an*l 238 of the Coih-. Sections 23" and 2:t8 provide' 
that in the ca.ses to which they apply, an accused per¬ 
son may be convicted of an offence with which he is 
not charged. Ilielimling which an .\ppellnte Court 
may alter uinh'r section 123 (l>) may relate either to 
an offence with Avliich the uccusccl was sopanitoly 
charged in the hiwer Court or to one of wliich lie 
murhf he convicteil without a distinct charge. In 
cases not falling under secti.ms 23? and 238, tho 
Appellate Court cannot convict a person of an offence 
with which he was not charged in the lirst Court, 
hut whi’n* lie has heen idiargerl and tlie tir.st Court 
has recorded a finding on the charge, it is competent 
for tin' Appellate Court to alter tlio finding. 

^Satis Chandra has Jinsc v. (lucen.Empress, 27 C. 
172; and (lucen-Empress v. John nulla, 23 C. b?.), refer¬ 
red to. (ioLLA Hanumappa r. E.MPKHUB, 10 M. L. T. 
60; 1911) 2 M. W. N. 106 372 

--s. 149 278,852 
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—:-SS. 149, 304-c«//i<fWc hnmi- 

CKleuotamoiaiiing to murder- Fnlavful asi^mhhj 

offence committed hy n memlrer of, ’ 

B. i-eportcd to the Police tlmt sho Imcl 

been assaulted by F. and others. The Police dec- 

lined to take action and referred her to a Masfis. 

trate. The accused F. and his companions went 

to B:s house to taunt her on Ijer failure to obtain 

any satisfaction from the Police. A tenant of B., 

who was in B.'s house at the time, took uj) a stick and 

came out and abused and threatened the intruders 

but F. struck him on the head with a c/iftai-j from 

which he died. F. was convicted under section 304, 

Imlhin Pennl Code, and hig companions under sec- 

tion 149 read with section 304 of the Indian Penal 
Code: 

Ueld, t\mt F. was ri^ditly convicted but that his 
companions must be acipiitted, because none of them 
took any part in the assault at F.’*- house. Their 
going to liouso to jeer at her di.l not make them 
members of an unlawful assembly Faiva Sixnn r. 
Empkkor, 5y P. L. H. 1911; 10 P. \V. H. ibi | Cr 

643 

S. i53A 948 

, S. I53A —Intention to pro- 

voke feelings of enmity between « hrislians and 
uuUhists liiglits and duties of religious preacliors, 

_ 7t9 

” SSi 161, 165— Illegal gnit'fi- 

catiou ^ 

577 


S. 163 


^ I 93—Perjury—Contradictory 

t>tatemont o.\plainablo 1 2 I 


/r I ^ 93— Perjury Pro. 

mado * pro.secuted nod convicted for having 

knowledge statement in which he disclaimed 
in another m “ ^1’"*’^ Pfevioiisly made hy a z«t7ibir 

203 Wiinn e iI**T Complaint under section 

admiUod >•« at o„u« 

i/rW Mh . 1 ^ mistake: 

Kuoh cases 

The answnr prosecute sliould not be given. 

literally true witness may have been 

givine-ft , :®^/^tild not be punished for not 

the circiitn ^ anbwer even if lie remembered 

might imiuiry, which he 

confuHoft K /‘^rgotten for the moment when 

on tliA .^^aestions having no immediate bearing 
If thftf\iM*'f which ho was being examined, 

truth ftT M that there n as a suppression of 

the man ® part, it ought to have cleared 

offlvni . oacG by giving him an opportunity 

no hif At r ^ ^ Jnibtako, There was clenrly 

the e«aAn*^*'Intention was 
in lliia offence and could not be presumed 

>«u; uT-vv.risr.'^r" 

s.196 ^16 


Penal Code — contd. 

--SS. 210-F rnudnleni exemtion of 

decree-sanction to prosecafe-Criminnl Procedure 

Code {Act V of 1898), x. 105, 

In an application for e.vocutioii of a decree the 
decroe-holdor uiccused) made no mcniion of having- 
recoivod a certain sum of money from the iiidg'- 
ment-debtor three days previous to the an- 
plication. The Court e.xocuting the decree sane 
tinned prosecivtion of the decreo-lioldcr for an 
offence under section 210 of the Indian Penal Code 
It was contended that the .sanction should be revok- 
ed for (I) the sum of money was made over to 
the decroe.hrildci merely as a deposit, (2) the 
wan-ant applied for was never in fact issued 
and tlie judgment-dehtor suffered no loss and 
wa.s put to no disgrace and the interests of justice 
did not require a pi-osecution and (3) in any case 

there was no completed offence under section 210 

Indian Penal Code: ’ 

Held, that tho sanction was properly L'ranted. 
Cm.MAN Lal r. Geiulam Mom vn-niN, 59 P* L. R. J9il 

646 

263, 1 14— Ohstructicn — 
Public rfrcct-llouse.holder—Beusonahle light to 

carry on trade. 

Ordinarily, every shop-keeper has a right to e.\hibit 
his wares in any way he likes in his shop but he 
must exercise tho right eo as not to cause annoyance 
or nuisance to tho public. 

The manner of the exhibition complained of as a 
nuisance must be iioco.ssary for the purposes of 
business in the sense that without it tlie business 
could not be carried on reasonably. 

In a case of doubt or dilficiilty, the private 
rea.sonable right of a houso-holder to carry on his 
business must.yield to the public right or user of tho 
street. Kmi-krou r. Nook Maiiomed, 13 Bo.m. L. R 2(9 

804 

_ — SS» 299, 300 — Culpable homi. 

cide not amoimlimj to murder—Provocation. 

Where a person came out in a challenging manner 
to meet the accu.^cd an.l tlioy Jmd a tight in the 
course of witicli the father (»f the accused and him- 
self wiTC stabbed, whereupon the accused struck the 
cimlliiuger a blow which causcfl Jus death: 

Held, tliat the ofTcmcc committed wa.s culpable 
homicidi- not uinoiniting to murder, as there was 
grave provocation enough to dejirivo the accused of 
self-control and tliere was great probability that the 
accused acted while ho had lost his self-control 
Muluoaya Kadan V. Emceror, 2 M. \V N *" 7 * 1 . q Af* 
h. T. 4^0 • • < , » M. 

-S. 300 

-S. 302 


”■ S« 302 —Murder—Killing hy re. 

pealed lloiv8—Huiiband murdering wife on suspicion 

of misconduct—Punishment—Transportation. 

The fact that a person is killed Avith repeated 
blows conclusively negatives the plea that tliere 
was no intention to kill the deceased or that tlie 
deceased was killed by her mistake. 

A- murdered his wife. He alleged that he caught 
her in the act of adultery with one S. whom only lie 
intended to kill. From the evidence it appeared 
that there was doubt about tho immedrito circum 
stances under which the crime was committed and 
that there was indication of misconduct on the part 
of tho deceased wife: • 
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Penal Code ■ contd. 


Penal Code-contd. 


Held, that although tlie accused should ho con¬ 
victed of murder, tlie Court was justihod in liio 
circumstances in not imposing the capital sentence. 


Uakhiav, Kmpf.rou, 1.o7 1*. L. 11. 1011 I l9 

---S* 304 -Culpable immieide not 

amounting to murder 643 

-S.304 852 

-S. 323 278 

-S. 325 852 

-S. 332 278 


-S. 341- Etii iij rn t in n fs refu 

iiuj to pennif iiifevdiii^ emi(frnnt lo Irnvr roiiijrntiou 
depot — Offence — Wconij/iil roilraint. 

Prosecution Witness No. 1 was presented as an 
omigmnt at Messrs. Pinny .and Co.’s Ktnigration 
Depot and ho was treated as such, receiving nu'als 
and an advance of inoii'M’. 

When he desired to leave the l)e])dt. tlm accused, a 
watchman in the employ of Messr.s. Pinny A Co., pre¬ 
vented him from leaving; 

Held, tliat th<* accused was guilty of wrongful re- 
straint under section 341, Indian Ponal Go«lr. IM'iu.ic 
PllCSECUTOR r’. SiHKIK Ahmap, 21 .M. h. .1. 439; 2 M. 

W. N. 369 107 

-S. 355 959 


the husband of t)io minor. Velagupcdi Appayya v. 
Kmpfrok 

- —Sbi 363y 3 —Kidnapping com- 

milled in British tcrrilonj and offence of ftlioe-beating 
I'oinmilted in Ncj ol terrifonj .Uertijicate granted by 
Polificnl OiTtcer in Nepal only in respect oj kidnap¬ 
ping — Mngisfrnlr convicts the accused under s. 355 
only — Jurisdiction—Criminal Procedure Code {Act 
r ../ 189H>, 1H8, 227. 

K. was kidna)>j>ed in Priti.sh India and ahoo- 
beatiMi within th(‘ territf>rv of Nepal The Poli¬ 
tical ()llic(‘r in .N<‘pal granterl a eertiticate under 
section 8.8, Criminal Procedure Criile, to the effect 
that a charge under section rtO-t of the t ciial Code 
ought to be inquired into against tlio accused in 
Pritisli India. Tiie Magi.'sir.ate wlio tri(*d the case 
acrpiitted the.iccuscd under section i9}:i but convicted 
liiiu of shoe.beating under’ .^ecfi^m 3.) • of the Code: 

llchl, rliai tli(‘ Magistrate had jurisdiction to convict 
tire accused under section 3.55. The certilicnte 
granted liy the I’olltical Uibcer umlcr section 18*' of 
the Criittinal Procedure Codr‘, in respect of a certain 
set of facts, covered ev«*ry charge which the facts 
(Hsclo.sed in the proceedings would sutKco to sustain. 
The Magistrate was not restricted to the section 
whicli was mentioned in the eertiticate. Krishna- 
NATH TeWaRI V . K.MI’KROR, 8 A. L. .). 525 i359 


- - - s. 361 — Kidnapping — '^Lnu'fnl 

guardian” meaning of—Purchaser of a minor girl 
. from her husband is a laxrful guardian. 

The husband of a minor girl, lunlor 16 years of 
age, sold her to one .S.: while she was living with S. 
sire was persuaded by the petitioner to leave his 
house; 

Held, that for the purposes of section 3^1. Indian 
Penal Code, S. was tlie lawful guardian of tin* minor 
girl and that the petitioner was con.sequently guilty 
of kidnapping her from lawful guardianship 

The term “lawful guardian” does not include a 
person who has himself gained {lossessirm rif the minor 
hv an offence under section 361, Incbuii Penal Codo. 
But it does include not only the parents or relations, 
in whoso house the minor lives unci is brought up, 
but any other jierson with wliom tlio minor re.sides 
by the consent, express or iinjilied, <d' those who have 
the higher legal right. 

Empress v. Pamentlc, 8 C. 971, applied. 

Queen v. Baldeo, 2 N.W.P II.C.K. 286, distinguished. 
Fatti r. E.mperor, 7 P. H. 1911 Cr ; 31 P. W. R. i9. 1 

Cr. 97 

—- ss. 362, 366-/1/ idiicfiiig with 

intent to cause defilement. 

A person who compels a girl to go with him with 
intent to have sexual intercourse with her c-ornuiits 
an offence punishable under sections 366 and 362 of 
the Indian Penal Code. Emperor r. Rali Udayan, 9 
M. I-.T. 406 290 

-S» 363 — Kidnapping — Lawful 

guardian — Complaint by de facto guardian, 

A dc facto guardian of a minor, whose guardian¬ 
ship is not against the wishes of the de jure guardian, 
is a lawful guardian within the meaning of section 
363. Indian Penal Code. 

Therefore, a charge of kidnapping is sustainable 
on the complaint of the father of a minor, al¬ 
leged to have been kidnapped, the father acting as 
the minor’s de facto guardian and such guardianship 
not having been proved to l)e against the wishes of 


-S. 366 

—-s. 395 


2<:0 

282 


---ss. 395, 396 and 400- 

DucoHy — U'lbitiiul nssiwiiitinii (nr purposrs of cotnmit- 
Hug dacoitij—('rimimil Pr>u-rdii re (Jodr (.Set V of 
18:18.1, >. 239-,/ii»/(l f lint - fiiimr 1 1 ansurtlon ^^Sen- 
teiire 

Ftiiirfcc'n pc«rs.>ns were I t ied nt one* trial and con¬ 
victed of an otl'.'iu'c'under f-ection in I. Iniiiaii Pmial 
(’o'Ip, for having fnrmc-d a gang for tlic' purpose 
of hahituallv cinmnitting dacoitv. Ih'i ween the 7th 


Marcli 1968 and l.')rh December 19(i!i, four serious 
dacoities wc're committed at four dinVrent places and 
in two of tlicse, daeoity was acc(»m[)a!iit*d byiniirder. 
The accused, it. wa.s alleged liv tlie jirosocution and 
found proved, took part in one or more of tlioso 

dacoitios: 


Held, that the joint trial of all the accused for the 
offence under section 40 Indian Penal <’ode, thouch 
not illegal, was improper. It would have been better 
to try separately the accused persons for having 
committed offences under .sections396 and 397, Indian 
Penal 0)de, in respect of dacoitios in wliich it was 
alleged tliey took part. 

If it is established that a gang, however small in 
number, was f«)rmed for the purpose of habitually 
committing daeoity, all persons wlio thereafter joined 
that gang in on(‘ or more cases come within the 
purview of section ‘100 t)f tlio Indian Penal Code. 

In cases under section -100 of the Indian Penal 


Code against a gang consisting of desperate men 
prepared to proceed to all lengths in carrying out 
their crimes, the Iieaviest possible sentences should 
be passed. In awarding sentences the Court ought 
to consider not so much whether particular offenders 
were concerned in only one or more of the daeotties 
committed by the gang, ns whether it was clearly 
established fliattliey <lid in fact join a recognised 

gang. Ghulam Mustaf.\ r. E.mpkkob, 68 P- h. 
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--s. 396 684,833 

-s. 400 —Habitual association for 

tho purpose of committing ducoiiy. 833 

S» 40 1 —Gai.y associafed for 


tiutlly commitliug fhe/t or rohhciy—Vroof—]V<inder 
ing tribe—Liability of individual members—Parents 
and children. 

For tlie purposes of section 401 of the Indian Penal 
Code it must be clearly established, cither by direct 
ovidonco or by facts from whicli the inference may 
bu leg.ally drawn that the members composingu gang 
have combined or come together for t lie purpose of 
liab'tually committing theft or rolibery. 

The fact that several members of a g’ling of a wan- 
derin'z tribe were dishonest and did commit thefts 
and otlier crimes is not in itself sullicient lo show 
tliat the purposo for whicli th(*y had combined was 
to habitually commit theft. 

Dukhurayi V Kliuj^Fmpt>ror,1 0. C. Mi'h The Pnblir 
Prosecutor v. Bonigiri Poltiyadn, 82 .\| 17M; 5 .M. b. 'J\ 
10; 9 Cr. Ij. J. 5tJ7; 2 Ind Cas. 807, referred to 
Tlie mere fact that tho women ami children 
belonging to such gang lived with adult males of the 
gang, is insullicient f<jr a f’ourl to liold that they 
were associated with tlieir liusbamls ami parents 
for tho purpose of habitually tannmitting theft. 'I'lie 
fact «hat 8«)me of the members of such gang wore 
guilty of theft and burglary docs not establish that 
the asaociution of the gang was one which was brought 
about for the purposes contemplated by section 11. 
Indian Penal Code. A.ti r.v c. K.mi’ekoi{ 3*2 

--S. 420 I 14 

-— -- S. 471 616 

“ , S ^S'Z—Merchaudlfie ilarks Act 

(I\ of ft. \o—Proiieeutiun tiinediarred Inters 

pretation of statutes. 

^*110 accused was prosecuted once in IDOS and then 
under section 4S2, Inrliau Penal Code, for 
using a false trado-miirk, tho charge against him 
being that ho sold oil which was not oil manufactured 
ytho Burma Oil Company, Limited, in second-hand 
Ons of that Company’s make without obliterating tho 
Company’s trade-mark on tho tins and he was both 
times acquitted. hen tho Company by their Agent 
lodged a frosa complaint alleging tho commission 
of a fresh offence by tho accused: 

^liat the complaint was barred under section 
15 of tho Merchaudiflo Marks Act. 

When tho language (»f a statute in its ordinary 
ineuiung and grammatical construction leads to a 
manifest contradiction of tho apparent purpo>e of tho 
enactment, a construction may bo put upon it whi'di 
nu>di(io8 tho meaning of the words. 

•f iutentifm of the Legislature will be frnstratc'd 
if it is held that iho owner of a trad**.mark can staml 
by for several years while his trade-mark i.s being 
nunnged continuously and then l>rlng a criminal 
complaint in respect of some recent instance in which 
there has been an infringmiiont. 'I’o interpret tlm 
section in that way would reduce its provisions to a 
nullity, for it would entirely remove tho bar of limi¬ 
tation except in cases whore tho scries of infringe¬ 
ments lias actually ceased. 

Ituppcl V. PonnHsnu'uiff Tcran, 22 M, 4fi^, followed. 

Maiiomku Jewa r. \Vil>ox, t Buk L.T. S8 787 

-SS. 499, 500 682 


Penalty —Enhanced rate of interest to bo paid 
from tho date of execution of bond under certain 
circumstances—Penal enhanced rate not to be 
disallowed entirely—Ileasonablo compensation to 
be allowed 572 

-;-Mortgage—Stiimlation in the bond post- 

poning the period of redomi)tion in case the mort- 
gagor fails to redeem within a specified period— 
^'alid agreement 243 

Pensions Act (XXIII of 1871), ss. 4, 

6—Muati land since British Government—Pension — 
^Grant oj land rrreiine^’ meaning of — Alienation. 

A village, grantc-d to tho ancestor of tho defendant 
by a Hindu Uaju long prior to tlie ostabhshment of 
tlie Rrifi.sh Rule, was hebl as muaji. The defendants 
mortgaged the village tn the )daintjff, and on his 
suing, on foot of th<* mtjrtgage, the defendants plead- 
eil that the suit was not maintainable without a 
certifieate under .section 0 of the Pensions Act, 1871. 

//<7d, that the grant of fli*> village was neither a 
pension nor a grant of land revenue witliin tlie 
meaning of I ho Pensions Act, 1871, that it was an 
ordinary ninn/i wliir-li could be tran.xfeiTed by sale or 
mortgaLTe ami tliaf the Pensions Act did not apjily. 

Iiiiniiol Rno v. .{nuiid Hao, 28 A. 101; Lachmi Xaraiii 
v. Mukund Singh, 2t) A G 7. referred to. Ma.nxu Lai, 
V . Fa/ai, I.mam, 8 A. L. J. 092 353 

-s. 6 353 

Perjury, See Vks.ki Cook, s. 193. 

Personal Inspection Juclge not bound to 

recn-d lii.s view—'Die better procedure to record 
facts 914 

Photograph of under-trial pri¬ 
soner- Practice condemned 582 

Plaint, amendment of. See Amkndsiext ok plai.nt, 
—— —not atnomlcd -Petition treated as part of 
plaint—Agreement to be specifically ))erformod to 
bo definite—Degree of certainty—Extrinsic evi¬ 
dence—Clniin of specific jKTformance found to be 
excessive—Where original claim found to bo un- 

sustainalilc 503 

- Joinder or mnsjoindcrof parties, whether jus¬ 
tifies rejection of plaint 212 

--Signingaml verification—Plaintiff company 

incorporated in foreign country Signature and 
verification by person holding general power-of- 
attorney—“Principal officer.” 141 

- Signature by plainti{} essential—Defect in 

signature, eff. ct of - Appeal—Defect in signature no 
yionndfor interference—Amendment—Effect on Umi- 
tnfion—Civil Procedure Code (Act V of 99, 

O. 1 /, r. 17, (J., \ II, r. 14— ‘Jurisdiction", meaning 
of. 

AplaintifT who resides witliin the jurisdiction of 
the Court iii which ho brings a suit must sign tho 
plaint. 

Gokul busy. Mnllu, IG C. P. L. R. Chandramal 
V. (iini->at R ti, 4 .N. L. R 1 7, referred to. 

Tlio word ’•jurisdiction” in section 9 ) of the Civil 
Procedure (^odo judged from the point of view of 
locality, pecuniary value or tho .subject-matter of a 
suit, is equivalent to competency to try 

2b G. followed. 

Where a suit is in fact filed with the knowledge 
and bytbeanrhority of tlio plaintiff, a defect in the 
signature is a mere irregularity which is no ground 
for interference in appeal. 
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}io!*^eo V. SiiiiiU, 22 A. .)> and lijilchiif v, Sf'crelonj 
of State for Imliu, U) C. W. N. 841; Mnha raja of 
Rennh v. Sirami Saran, 25 A. (135, followed. 

The want of a proper signature is not includ('d in 
Order \ II, rule 11. nmonjf tite circnnistancos wiiich 
necessitate rejection of a jdaint; and Ord. i-VI, rule 
17, enables amendment of a plaint to lx* effected at 
any stas;<‘ of the proceedinj's. The inference from 
these provisions is that a plaint cannot In* considered 
as void and inadmissihle until the defect in sij^natuve 
is removed. 

Tioadeo v. Sinidf,22 A. 55; Maharaja of Reivnh v. 
Sirami Suuin, 25 A. (135, ff»llowcd. 

The date of amendment of a plaint is immaterial 
for purposes of limitation, unless flie time expressly 
allowed by the Court for amendment has b(>en 
exceeded. 

V. Sicaini Satan, 2’ A. (535. 

KotJ.r. 7 N. L R 33 731 

Jnethod of calculating^—Pi<>- 

38 

- — I'lgllt tc; appear in an im(uiry umler 

s. 47(5, Criminal Procedure Coclo 7^0 

Pleadings- Assij'nment admitt(>d by assij'iior - 
When can be impujfued by a thirtl party 226 
■ - Morrj^a^e I’urchaser of o«juity of re¬ 

demption—Whether entitled to pletul unconscion¬ 
able bargain In a stiit by mortgagee 14 


Maharaja of lietvah 
followed. DlUi;.\GiK r 

Pleader’s fee, 

oniption suit 


—- Pf)Wer of Court to athl fresh issue— 

New plea shouhl not be allowed aftm- Jctnand 

230 

-— Practice—Ameti<lment of plaint - Con- 

tnidiction—Raising an objection by Court 98 I 

- - ■ - OiinA i>n (Irjenilat.t — I’lainfijJ pn (tnrina 

hiH evidence uithouf uaitimj fur the cridrncr of the 
defendant—Whether plaintiff can tehj upon the plea 
that defendant /ms not discharyvd hix onnx. 

Where the onus is upon llio defendant to prove a 
certain fact but the plaitjtiff without wailing for ilto 
defendant’s evidence takes upon himseif to piove it, 
ho cannot eubesquently say that the defendant did 
not discharge his otius 

Makand v. Bahori Lai, 3 A. 824, followed. S.vja.v 
Kunwar V. JoTl Prasuad 2^3 

' Plaint and ivriftcii ^tatenicnt both de¬ 

fective — Jho/er cour.'te— Fraud must be pliaded gpc- 
cUdhj- Transfer of I roperty Act (IV of 1882 , x. 53 
—Fraudulent transfer—Intent to dejeat or delay 
creditors —Mala fide sale. 

When both a plaint and written statement are 
defective, the proper course is to either return 
the plaint for amendment and rcipiire a 
fresh written statement in reply to the amended 
plaint, or to examine the parties in Court with a view 
to framing proper issues. 

A jjarty who relies upon fraud must both plead aud 
prove it. He is bound to give particulars of the 
alleged fraud and can succeed upon juoof of the 
fraud as ollcgcd and not of any other kind of fraud. 

Where, however, the question os to the bona Jide 
nature of a sale was not raised in tlie pleadings: Lcld, 
the lower Appellate Court did not exceed its powers 
in framing issues on this quc.'tion which, though 
not raised in the pleadings, had governed tlie case from 
the first. 


Pleading^s —coiicld. 


ti9ii 


WMiorc a judgment-debtor soon after a money- 
decroo had boon passed against her sold her land for 
an inado(piateprlce to an omployoo of hei Advocate’s 
fatlier who lor.t the money for the purchase, it is clear 
that her intention in selling the land for a sum 
considoralily loss than its value was to delay or defeat 
the claiju of her jiulginont-cr(Mlitor: according to the 
provisions of section 53 of the Transfer of Property 
Act, the sale was voidable at the option of the cre¬ 
ditor so dofoated. 

Tihnywant v Kedari, 25 H 202; Hakim Lai V. 
Mooshahar Saha, 3f C POO; « C L. J 4 0: 11 C. W. N. 
8«P, relied upon Mt;. Lu Galk r. Venkatacukllam 
CUKTTY, 4 lU'K. \j. T. 118 922 


Sait Jor nioney — ObJecliun to niainfaitk’ 

ability oj suit Defendant's cou'-enf while giving evi¬ 
dence to plaintiff's recovering the amount, whether 
raliilate.s suit Issue not framed Right of Ai>pellatc 

Court to adjudye on ipte.stions, not the subject of an 
issur. 


Whoiv in a suit an isHun is framotl ns to piniutiff s 
right to mnintaiii it, the mere consent of tlie defend- 
aiif. whih- h<‘ing examined as a wirness, to plain- 
till's ivcov<Ting the amount, will not ho .sufficient to 
entitle the phuntitf to maintain the suit 

Where no is.«ue on a matter is raised by the 
plc‘!nHngs and the Court of fir.«t instance ha.« not 
dealt with it, it is competent to the Ajipellafe 
Court t<) entertain the t|uestion in u)qjeal. Malaiko- 
I. VNIU- CUKTTIAK r. 1’KKIA PlM.A^ 35 | 


Pledsre Principh-.S of law governing hypothe¬ 
cation ‘ 869 

Police papers -Aiimissihiiity 9! 7 

POSSeSSic n. See AtiVKK.sK PossK.ssioN 


'J’itlo—lands 376 

Power Of aaorney Construction 895 

Pracilce s •• i.i-AntNiis. 

Decision on issue of fact—No specific 
issue framed | 

— Praniing of issues 805 


-Joinder of causes (»f actioti and parties— 

Suit for pf»ssession as heir-- Jnifileiuling of difl’oreiit 
alienees in one suit—Trial of separate issues — 

lnterlr>cutory judgment—Amendment of plaint 48 

.Mi.sj'under of causes of action and 
parties—Defendants not pr<-ju(iiccd bv misjoinder 
—Appeal ■ 5|5 

Objection as to non-joinder of jiarticB 

392 

— Onus on defendant—PluintifT producing 

bis evidence Aviihout waiting for the evidence of 
the defendant—V' hethcr plaintiff can rely upon the 
plea tliat d- fcmlant lias not discharged Ins onus 


Review—Privy Council Appeal 683 


Revision—Preliminary' order not con¬ 
tested til) final orders passed in the case—Final 
firdcr itself not contested—I'reliminary order 
whether cun he revised 183 


Suit, proper trial of—First Court not 
taking defomlant’s evidence and dismissing suit— 
Lower Appellate Court decreeing claim upon the 

same evidence-Irregiilarifv 4‘*l 
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Practice —coucld. 

‘Adjuiiniinsnt of c.nei ‘-CmiteiU of piftics. 

^ A Court is bound, and oujjht at all times, to con* 
suler tUo_ conreuience of parties and any contia- 
gOQcy which may necessitate the postpononiout of 
a hearing. It is not, howev -r. for the parties to 
decide when their suit shall be heard, ns the regula- 
^on of its procedure is entirely the business of’ the 
Court. Madhow Prasad v. Ajudhya Prasaj), 13 Horn, 
h. R. 161 748 

—.- -^Personal Ufipcclion—Judje not bound to 

record his vieio—The bitter procedure to record facts. 
Ill a suit to establish a right of easement, witnesses 
exmined for the plaintiff depo.sed that the passu'^e 
as to which there was a dispute was still visible 1 o 
the eye and that it could be seen at any moment, by 
anyone visiting the spot. Roth parties thereupon 
requested the Judge to visit the spot and so 3 for 
iMinself whether the passagj was still visible. The 
Judge visited the spot uikI in the presence of the 
Pleaders of the parties satislied himself that the 
passage m question was not visible, ho, tliorefoiv, 
disbelieved the plaintiffs witnesses and disallowed 
tiio claim without examining any of the defendant’s 
witneHses. 

On appeal to the High Court, it was urged that 
the Judge had erred in two respects, - 

0 ) that ho put his view in th> place of thoevid 

winch the law did not warrant; ^ ’ 

h3 decided the case without putting on 

reend the result of his viewsoasto give the plaint- 

bv '"'^^ting the impressions formod 

uy tuo Judge by his inspection: 

Ueltl, 

no error ill tlio 

S^i h? ‘hero is no laiv 

V ion boon I liioi to record liis view and orplain it to 

tlio parties before deciding the ease. 

ln,i n?i "baciire and tlio evidence can be 

“Iglit of the .tudge that is the ultiniato tost. 
aShTr‘wT ""‘■'““‘i' ConiMiip, .ft U. 

ImJ* J'' 'vould be much better, though it 

la not necessary, that tho Judge should record thecir- 
cumstauecs nduch a^^^ a local inspection, 

^tit he should record only facts and not impressions 
or mforencos from facts. Lukmidas r. Ujuu, 
Whad, 13iJom h n.3 3 9 l 4 

will. . Magistrate dealing 

Tf- "’ooviction under 

fn^ Hooessury-Remand of case 

xZ\ sentence -Appellate or Re- 

Msioual Court not competent to pass sentence 

Pre-emption. Sce Punjab Prk-kmption Ac^ 

, -Decree in favour of plaintiff on 

payment of certain specilied sum-Judglnont-debt- 
or liable to costs-So-off 4 34 

Lis pciKiens—Sale by vendee to 


I • 4 J - uy veiJUUe CO 

EV:,ung’;ur' ™ 

1- CuHtoni or coatroct—Wajib-ul-arz, 

fuUhnZ^ mWajib-al-arz of doubt! 

eatabli^l t entry alone sa_^cic/if to 

utaMish cuaton^^Burden of proof ^Presumption. 


Pre-emption — coutd, 

til a suit for pre-emption, the plaintiff must 
establish the custom upon which ho bases liis claim. 
A doubtful entry in a Wajib-ul-arz as to pre-emption 
unsupported by any corroborative evidouce is 
insuincient to establish the custom of pre-emption. 

Rituraji Dab%in v. Pahalivin Bh'iqit. 7 A f, T 
lOt); 7 tiid. Cas. 6S0, referred to 

Thoro is no class of evidence that is more likely to 

vary in value according to circiimstunccs than that of 
\y upb-ul.araiz. 

TKnkur Amnf Singh y. Th'ikiir l)}ya Sinjh '61 i 
•I; u C W, N. 7r0; 7 A L. J. 764; 12 C L i 36 ‘ 12 
Rom. L. R .bOl: 8 .\I L. T. 7«; 1 .\[. \\r. ^ 21 . 20 M 

L. J. 601; 32 .A. 363; 6 lud. Cas.‘7S7: Mohammrui Inuun 
Mi Khan V. lU<sein Kxnn,'2.o I. A. 161; 26 C. 81 
Parbitt Knnu'jr y Ch-indr.p%l Ku'ir,S(Sl, A 12)- (j 

A- 767: 10 C. L. J 2 6; 13 C. *V. N. I073j’l I 

Rom L. 1. 8 10; 2 0 C. 304: 31 A 4’,7 4 tnd Cas. 2o: 


5 M. 


r t 




Lf J-60"), referred to. Hardwari 
Mai, f. Raldko Saiiai, s A. L. J. 632 448 

,~r ~Z -Cii,s/o;;<-Molmlla Sathan, in 

Liinre Ctfy^Concirsion of house into Dharmsnla 
subieyu ’nt to d ile of s.ih-CIriracter of property at 

date O' site —Punjab Pre-empthii Act {If of 1905 ) 

The custom of pro-emption in respect of houses 
ojtaiiis ill MyhuU-j Sithan in tho City of Lahore. 

I ho character of tho jiroporcy at tho date of sale 
doterminoi tho «|iiostion wliother siib-soction 2 of 
section '3 of tho Punjab Pre-emptiou Act applies 
to the prupjrty or not. If at the date of tha sale the 
proparty sold is a house, it is quite immaterial 
lor tho p:irp:aes of tho sub-seotioi; whether sub- 
sequontly to that date tho house was converted into 
and used as a Dharinsala. Kiri’a aiNuu r. Maya Ram 
22 1 *. K. 1911; 187 I>. L. a lilll b48 

.- ’Decree in favour oj plaintiff on 

paymjnt oj certain, specified suin—Judjment.debtor 
liable ftj coi<t.i — Set-off. 

Ill u pre-emption suit plaintiff’s suit was decreed on 
payment of Rs. 324-12. The decree provided that if 
payment was made within a month, tho plaintiff 
would get K^s.U-U as costs from tho judgment-debtor, 
Ihe plaintiffs paid Rs. 324 within the time 6 xod: 

Held, that he was entitled to set-off the balance 
ofanua.s 12 against the costs payable to him. 

I.-ihriv, (jjpnl Suran, 6 A. 35i; Panwinand Ruot v 
GobnrdhanSahai, 2S A.am; \V. N. ( 1906 ) jgg, 3 
A. L. J. 894, followed. Rechai Singh i». .Sjia.mi Nath 

4S4 

^ Decree for pre-emption not provid- 

««y Jor payment into Court-Payment of purchase 

iVTo/fiwA'"'"'':-'"''''''" Act 

{Xvlll of 187'V, «. lo. 

Under section i5 of the Oudh Laws Act a 
pre-emptor is Inund to pay the purchase-money 
spccihe.l in the decree into Court; this obli- 
gatioii ismdepeudcutof the question whether the 
docreo doss or does not e.xprcssly provide for pay. 

^‘ip^Singhy.HadhoSiHyh,8 0.C.S7,ve(orrea to 
Latif-un-nisa V. Aciiambhit Lal, 14 0. C. 85 721* 

7~ . pendens—A’Av/iaiwe durina 

peuAeruy of suit-Transferee having sapc.ior riyktl 
Rujht Ume-barred on the date of exchange. ^ 

1 ho doctrine of/.s peutlen# applies to au o.\clmuue 
ofiand, effected during tho pendency of a suit Ri 
favour of a f men who bus a superior right of pre- 
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Pre-emption—contd. 

oniption but whoso pn'-oniptory Inve haj)m) 

oxtinijuisiuMl on tho dftto of exchiinj?** by h\pse 

of time. .. 

l V /C/i''? 1 ‘2t> I*. R. U))S;31 1. W • 

R. ;n.)S, 145 1*. L. R. liOS, distinguished. Kar\m Am 
V. Sui.TAN, 30 I’. R. lb7 R. b. R. iOU |q;57 


- -—Lis p"n«lens—.4 

rijunl or riijhf b> /ice-rmptor hni/iiij lo-oprihj 

iluriioj prii'U'iicij of suit ~ Applirntioii of tio' ihrtriiy' 
o/lis pemleus Prr-ciiiplion ,le/ ([[ "j 1J0>^ 

.s. 14, u/)p/icft//'*n of. 

Tho doctrine of li^ pi'iulrus does not npply to a 
ease wh‘'n* a ivM’.-ion, inwinLT an o(Hiiil or sup 'vior 
rii'lit to a plaintiff pre-(‘ini)tor. as.serls tltaf. rijrlit 
out of Court wliilo the plaintiff’s claim is j.‘ml- 
ing ill Court and tito vondee-<h‘fon.la R ro-solls the 
property to tho former l>y u private sale in n-eogni- 
tion of that right. 

Section 11 «»f the Punjab Pre-emption .Vet applies 
oulv to case.s in wliieh stnoral pre-emptor.s, in 
respect of on- particular sale, are found by tie 
Court to be equally entitled to tic* right «»t’ I're- 
emption. It d )es not a)iply to a ca<> in wliieh a 
pre-emptor is claiming to enfore ‘ his right <>1 pre¬ 
emption by suit against an original vemlee or a second 
vendee who has an et|nal right of pre-empti<m with 
such pre-einptor. 

A. s(»hl some land to li. on 12th .Tune b'Of). B. sohl 
it to C. on 17th Juic 11)07. On Dili .Inne ID *S IK suo<l 

to pre-empt the sale in favour of C', on 11th .Inne 
1908 C. re-sold tie- land to d. in recognition c)f 
right of pre-emption. A. ami D. had eipial rights to 
pre-empt the sale to C. -1. was impleaded as ih-feml- 
ant in D.'s suit: 

Jlr/il, (') that as .1 's right of pre-empti..n existed 
prior to the institution of />’s suit and as the re-.sale 
in A.’e favour was effected in n'cognition of that 
right, the rulo of /i-s prii<t''iis had no application. 

Khnn v Khuthi Bikhsh, L'd P R IhO', 
Mtifuiinmad Khan \. Sirdar, 7 P. R. ID 0; 5 Ind. Ca-. 
249, followed. 

Ghanitey v. Gohind, 30 A. 407, not followeil. 

(2) That as there was otdy one pre-emtor D. 
before the Court, section 14 ortl.i* Pre-rmptitm Act 
did not apply. SuNDAR SiNoii r. Sajj.vn Singh, 1^4 

P. L. R. »t»ll 367 

, — ■' ' Lis pendens —Sale hij vendee to 

person having eiptul right with the pre-emptor oa 
latter’s fding sail—Punjab Pre-emption Act {II of 
1905b «• 14— Vendor's right to sidect pre-emptur. 
Whereon a pre-emptor filing a suit for prn-emption, 
the vendee sells tho property to a person who posses¬ 
ses equal right of pre-emption, the doctrine of Us 
pendens does not apply, if the right of tho subsequent 
voudec subsists at tin; date of sale to him, and is 
not time-barred, for no now right is created by the 
sale. In such cases, the provisions of section <4 of 
the Punjab Pre-emption Act may bo used by tho 
Court trying the case. 

3Xah»nafl Khan v. Khiida Bik'nsh, 26 P. R. lOOSj 14> 
P.L R. 1908; 39 P. W. R 19p8, followed. 

Faiyaz Husain Khan v. Prag Karain, 29 A. 339; 5 
C. L. J.o63; 17 M. L. .7. 263; 9 Bom. L. R. 6-5 2 M. 

L. T. 191; lO 0. C. 3 4; 4 A- L. J. 344; 11 C. VV. N. 
661, not followed. Kakam Ir.Aiii r. Hir\, 74 P. L R. 

igu 642 


Pre-emption - contd. 

. —__ Huhamui'tdan Lnio — Talab-i istis- 

]v.u\—l)’rlnration that talab-i-mowasibat hadheen 
perforin‘’d Om^s.si.ni fatal 

A pre.emi)tor in making the talnb-i-is1ishnd or 
formal demand before witnesses should refer ox- 
])resslv to t\\a fnet ol lalah-i-mownsib it or immediate 
chum'having been iluly made, for that is an essential 
cmidition of tho vali<lity (»f the assertion of tho 
])ro-emption. 

llnijah AH V Chundi Churn, 1? C. 543 fP. B.) and 
Jalu Siiiih V. Butan Sin-jh, 2 Ind. Cas. 207, followed. 
Hatan Manual e. AziM Manual 35^ 

.. — — Mult ft in ni ada n La ty —Talab-i- mo- 

w'asibat, es'‘cntlnls of. 

To say ‘ I am pro-''inptor and my right extends to 
the lami” is not sulHcient t ) constitute a ialnb-i- 
uioiv tslhif within tho tneaning of the Af nlianiinailau 
I>n\v Snell chiim most bo found in tho woi'ds whicli 
consrit ito the fal ih i-m'iw isibat cither in express 
terms or by implication 

.V m'*re oxpre.ssion or declaration of his riglit does 
not of its'^lf go to .«how that the plaintiff wishes to 
enforce his right. Mi'IIAMMAU Ahuul Raii.man u 
Muhammad Khan, 8 A. I . J. 270 7 7 0 

— —^Huh'iminndan Tnlab-i.niowasi- 

hat—“.Mera .'^hufu”, ndicther constitutes valid de- 
manil. 

The M'onls “mcivj shufn" reiicated twice <lo not hy 
tlu'inselvt's constitute a valid talnh-l-moivusiahat under 
the Muhammadan Law. 

Ahsanulhti'i v. Kaliiit, 6 A L. .1. Lo; 1 Iml. Cas 85; 
/l/inrid Shah l\li m v. Alui'li ll’gain, .\. W. N (1897) 
2b .Muhauiurid Yuiiis Khau v. Muhammad Yusuf, A. 
\V N 1H97) 93. disfing’iiishcd. Makhuu.M BakhsH 
V Mi mammau .Va/.ir Khan *43 

— — -_ preferential rights of pre-emptors 

iutov sv ~(‘la•>sr.■^ of pre-emptars luetitioned in the 
Wajil).ul-urz jilali;util)-CVn.s7nagiyH nj Wajib-ul- 
ar/.. 

Ill a Wnjib^uhftvz theclilTprontrlassos<if prc-cMiiptors 
were mentioned 'alaUartib’, t. e., one after another. 

Held, that tho right of pre-omi)tionexistcd between 
the different clas.ses of pre-emptors infer se, i. c., onfl 
('la «9 of pre-t'inptors o.vcIikUmI uiiothor* Shko ^^^2 
SiNoH r. Hanwari Aal ^ 

Rrfusnl by prc-emptor to purchase 


at pi ire yiffere<l under the belief that price tvas un¬ 
reasonable - Loss of pie-cmplivc right. 

A pro-cm[>tor docs not lose his right by^ inoic y 
refusing to purchase at the | rice at ivhich 'C 
propertj’ is offereil to him beeauso he honestl}' 
lieved that that price ivas in excess ot the real 
Lajjn Prasad v. Debi I’ra.di'ul, 3 2.36; /im»V 

v Ishar Das. A W. N. tl8Sii 46: Bholi Bibi v. 

Bibi, \. W.N ( 8'2) 137: Karim Bukhsh '' 

Bakhsh, 16 A. 2t7, referred to. Sui Kishan ^‘^^26 


R.U'HA Panuk, 8 A. L. J 700 


-— W'ayxh-wUnrz-consfruction 

tilion—Custom or contract — Variation —^ ^ 


so. 


The W.ijib-itl-arzof inn of a village gave the 
right of pro-omption to three cAtogjrios uf *^°nhews 
First, to the own brothers of tho vendor or 
having a cernm )u ancestor; s-’conl, to a 'pjjo 

tho pittl. and t/ibvi, to co-sliarers in another 
Wajib-ul-arz prepared in 1873, which was 
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Pre-emption - contd, 

"Right of co-sharers in^er w based npon custom or 
contract" provided as to pre-emption in the iollowing 
terms: If a share-holder wishes to transfer, ho shall 

do so to Ills own brother, tlmn to near relations if 
they refused, then to co sharers of the patti and 
aftorthem to co-sharers in the village." After the 

preparation of the llVyib-at.rta of 1878, the nllago 

waaditndedby partition. The pre-emptor was the 
brother but not a co-sharer of the vendor: Held 
that ho had no right of pre-emption. ' 

Per Stanley, C. J .—The usage recorded in the two 
Wojib.uUraiz was not tl.o same. ('onsoiiuentU', as a 
custom must be constant and invariable the 
rtrr of ls78did not record a custom of pro- 
emption. Therefore, no right of pre-emption existed 
after the expiry of the period of the Settlement of 

lo/8* 

I'er Bmcji, rights of ,.ro.<.|n|)tion ro- 

enrdcii lu tlio Uiijib-iil.iin of If-y.t to co. 

sharers The lirst cateKorj- of pro.,.,,,,,tors 

must, tlierefore, be persons who not only fullil 
the condition of being the own brothers'of tlie 
vendor hut must also bo co-sharer.s of the vendor 
JWALA SlNflJI V. SUMKIl OHAND, 8 A L. .1. 515 

_ ... , 1003 

fcre,,l,al nghh be/w,e„ a ,,ca,-,el,,lion «,„/ „ ,„e,„her 
oj the Klimt' cante. 

A Wojib.uUrz provided as follows:-"the ritrht of 
pre-emption m given (t) to co-sharers who are near in 

c "ste 3 'r; otherco-sharers of .ho"a,,;:: 

n C'«s/ym or co/ilnirf 

- neb,M„.j evi,Ience--lteJZ 

/a "“r.™ ; cnde„ee ,o prove Ibi 

jcurol tinnK/ers—Evidence. 

pn'^vo Urn 'xl'ni^-sible in evidence to 

heenir r ’ ' '* ‘•‘-'K'**''*-that ll,cre luivo 
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I"'*'.;-'/; - ” C. 04, 19 M L. J 605, 10 C L 

iJniAx Kuak r Diwan .Singh, S A, L, .1. 78G 658 

f , ''- 2^/ej{//»ni//oa_ Cim 

"p™ two 

;we,'e evldcace of custo.n. Tho dofool'.t U^rUZ!, 
rihiit the pndsuinption arising out of tho II «;7, .// 

,“r 'r 

..;;....hoe.s.o,.oe;,f„ca4'::;^.t4i:'■;: 

such evidence was altogether in«ufHeienf 
^0 rob,,, ,he pres,,,,.,,,,on. 

233 


fi„ , 'Vajib-iil-arz, evidentiary value of 

nutom or contract. ‘"tut o/ 

var?r''r"t <-'''i'lonee tl,at is more liMy to 
lilai,',l!n""'‘.'"'',P‘''''''"'P‘'™ ''“»«> on custom the 

01™ r!.'"'?'';™'* which o 

"n tho7a"o'’„f"i'/'T,'’l'‘'‘^ "" “"‘■■“■■.v ,i|,|>eai-od 

e "7,“^';;’ "t which i, ,v,L 7^ 

0 0. '«:t; :i2 a. 8fj:h o ln<l Caa 7 >1 r > '/ ’ ' r 
V. Stohnra dti- 5/mt, I't] C -K 'i/'/-' " 

fmam AUKhon v. 7/a.,a.„ har.^ £ l'A «" 2r"'r 

1; Parka,, Kum’ar y. Cl,andraiml ifa,30 I. A. 


custom or cunfract-KaitUit sarishta niEimiat-J;■ 

bnttim/ evidencr, .-oifficiency of. 

In a suit for pre-empfio.i the plaimitf produced two 

pnm«./-/oc raise,1 a presumption in favoul-'o hn 
Hia 

the Seiileiiients of llilOand 1218 /’ ‘n' 
we,v blank n,„l there wa^no,; 

Iheieua.sany proprietor in those two yciir.s: 

Held, that tho infonmitifjn contained in laiiiaf 
.vnas/iH au'f/amt was not such as to enable tho Pomf 
t« hold that it rebutted the /in,,,u/uc/r ovidom " 
to cu.s.om alforded by the llajCl iotk.T 

U”I)KA PitASAD * 323 

calcnlacijr 11-I>le„,|„r'a foe-Alethod of 

38 

— ostonsiblo in fuvnmwvf 
one person- Real purchaser another person^ 

Active concealmo t-Fraud Limitation H 4 
Prescription—Kriercjachment by tenant on 

l.uiillonl ,s lands not included in tho lease 1... 1 
hn^s knon-led^e of encroachn.en.lth^r^^t 

iowT'e' '^'""r'-Pfcri^rV°,7,hn 

o Iliijh Court ^direct from a decision of a PrLidencu 
Small Ciuye t onrf Judge, whether lies-Civil pj 
f'dure Code {Act r ] 90 S), s 115, '-*^niio. 

TJ.e High Court will not. except in very snooini 
party nggrioved has first applied to the FnM , / ‘r 

A. No. 60 of IH 0, distinguislicd. SKrTiiACATnv’vi'/’ 

V. Lakhshmana CTietty ■^^••■•niAiATin Naidu 

_ 551 

ss. 71,75 201 
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Presidency Towns Insolvency Act 

(III of 1909), S.I5 — Inunh'cnrcy Act (\ \ and 
12 Vic.('.'l\), X. 47— Dehtnv ohtain^nQ iwvMonal di.<’ 
charge—llight to npphj again in ra^pcrt of 
debts. 

Tho petitioner who had filed an insolvency case in 
1904 and had been granted his personal discharffc, 
again filed a fresh petition of insolvency in respei’t 
of debts contracted subsctpient to his personal dis- 
eharge: 

Held, that there was nothing in the Insolvency Act 
or in the new Act of 1909 to prevent an undischarged 
debtor from filing a fresh petition in respect of fresh 
debts. 

.Uorj/an V. Kn/./Zd, (1804) 33 L. .T. (C. P.) 168; 15 
C. H. t'N. S.) 6'‘95 9 L. T. 803; 2 \V. K 4'8; Ex parte 
Watson, E. b. R. 879 (C D.) Xll V. 380.- Dnssa (iopat 
V. Bhanji Vamji, 2^ h l7l, relied upon Chart,fs 

StevKNS, In the matter of, 4 Bt’R L. T. 87 792 

PresUmptiorii See Xc.hx Tenanx-y Act, s. 158; 
Hindu Law. 

--as to the correctness f)f Patnari's 

linpers 280 

-— ■■ .. — -of fixitv of rent I 63» 164 

———---Possession-'Tenant-in-conimon 

554 

---Trespasser—Constructive posses¬ 
sion - Trespasser of a part not a trespassc'r of the 

>vhole 742 

Principal and Agent —(»H »»asb/ —Acknow¬ 
ledgment after master’s <leath—Death not kno.vjj 
to tho creditor - Estate of master l)Ound by net of 
gionasta S“Q 

- ■ -Husband anil wife—Pre- 

sumption that husband is the agent of the wife so 
long as thev live together —Presumption rebutiabh* 

919 

——— - ■ ——-Money directed hv vmidee 

to be paid to a third party — Waiver of portion by 
payee, whether enures for tb« benefit of the person 
authorising payment 

Partnership — Lender anti 
borrower—Contract — Construction — Condnet of 
parties 250 

■ ---Transfer of non-transfer- 

able holding-Acceptance of rent by gomriHfa of 
landlord from transferee- Whether landlord bound 
by receipts—Authority of 90 m./sto—Burden of 
proof—Scope of agent’s authority—Decision on 
particulars facts 456 

Printerand Publisher -Responsibility for 
seditious article—Absence when article published 
—Bona fides 954 

Printing Presses and Newspapers 

Act (XXV Cf iSo/li Si 7 — Printer ond 
puhlishcr^Responsibilitij for neditir.iiM urttrh - Ab¬ 
sence teben article published — Bona tides. 

Tho declared printer of a newspaper is responsible 
for seditious articles published therein unless he can 
establish that in fact he had nothing to do with 
them. 

The editor of a newspaper was committed to jail 
on December 22nd, 1907, and the appellant in this 
case gave his declaration on Juno 16 th. l‘J0s, The 
editor was released on Doceml)er 22nd, 1908, and 
resumed his work. Tho appellant was absent from 
the place of publication on August 28th, 1909, ntid 
thirteen days after one seditious article was pub- 


Printing Presses and Newspapers 

Act —concld. 

lished. The appellant returned on November 29tli, 
1909, but three days previously another seditious 
article ap])earod. Tho appellant took no interest in 
tbi' paper and was occupied in his own business as 
a ])hotographor; be, howev(‘r, allowed his name to 
remain as tlie printer: 

Held, that be had failed to establish the bona fidcs 
of his absence from tho place of publication and that 
legally he was guilty under section 124A, Indian 
Penal Code; SuitKNDRA Prosad v. Emperor, 38 C. 

227 954 

Priority -Ti tie of nn-rogisterod purchaser— 
Purchaser at rei tsile 899 

— * -Unn gistcred mortgage — Subsequent re¬ 

gistered sale--Vendee having no notice of the 


mortgage ZdO 

-- — of title • Mortgage decree by land¬ 
lord 54 

Private International I aw-A’ur» chit 

conducted in British India—Foreigner a chit holder 
—Pledge of receipt in foreign territory—Sale of 
]>ledged interest by foreign Court—Valid 665 

- Promissory note executed 

in a Native State—Stamp atlix*'d according to thi> 
laws of that State—Admissibility in evidence in 
British Indian Court 247 

Privy Council Appeal— Consoiidatioji of 
suits—Peetiniarv value 967 

■' ■ Peeiniiarv I’aliiatiim—Fore¬ 
closure suit —Subji*ct-matter 990 

——-Ueeeiver, oi-dcr appointing 

—Certificate — l''it case for appeal 439 

- — ('iril )*roccdure Code (Act V 

•>f 1908^,s. 09 riauses (a* and le), 0. XLI, r. 6— 
Order relusittg to stag ejecution—"Final order passed 
on appeal" "Fit case for apjeni to llis Hnjesty ” 

An order of (lie High Cmu t under rule 5 of Order 
Xld, refusing to stav proceeilings in exccnlion of a 
decree, is not a final older }injMd on appial by the 
High (’ourt within the imatiingof elan.se (a) (t sec¬ 
tion 109 of tho Civil Proeiduie Code. 

Utnlertho circumstanees id' the case, tho High 
Court wore of opinion that if liid not involve any 
(piestion of such special, public or private inipf>rtnnco 
as would justify a certilicate under clause IcJ of sec¬ 
tion 109 of the Ciiil Proceilnre Code. SRiSinAFH 
Prosad SiNc.ii r. Kesho Prosad Si.vtni, 13 C. L 

0,1 444 

— — - Proeticc — Ueview. 

The Privy Council allowed a ri'vicw of their firJ^t 
judgmorit which they set aside. IsHWAR Sh^am 
Cii^Nt* Jiu c. Hamkaxai (Jho.se, 15 C. W. X. 417;9 
M.L. T 448; 8 A. L J. 528; 13 BoM L. K. 42 ; 33 
A. 526; 14 C. L. J. 238 P. C. 6o^ 

Probate and Administration Act 
(Vof 1881) , , is? 

-— - ■ ■"- , scopo and object of 

- yy.SO 717 

_S.90 269 

Probate ourt— Power of Court to give po^ 
sPHsion ^ yw w 

Promissory note silent ns to rate of inter<^ 
—Admissibility of oral agreemeni J ■ 9 
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T^ol. X] 

Promissory note-condd. 

T, ^ - e^itcuted in a Native Stale 

-stamp nffi ml according to the lawn of that State- 
Admissththty tn ev.dence in British Indian Courts- 
Private International laiv. 

A promissory note executed in favour of His 
Highness the hawab of Kampur at Rampuron an un! 

Ilighnoss in his capacity of Nawab of Rampur and 
'Nas, therefore, admissible in ondenceina suit broiuMiJ* 
upon It in British India as it was in ^daneo 
tho law in existence at Ramnur 
oxe^cuted. Amixx BeuxM c. NawL of IUm^u^T 

of proof. Partial disekarge—Burden 

an^tL 

pleading such partial discharg/ VEXN-.“i' 

g SI. L. l” 3U 674 

iiient not to enforce it -Pagee’Zand h ''""' 
Negotiahle Instrnrnents Ac? (AX; 7 ''„;''lgrr':::' 3 l 

entitled to sue on tho m.fn . \ ^ "*‘^*^^‘**. »s not 

the conditions of the coutme-r^he 
np against tho payee a siibseminn^ J**e nmicer can set 
Ijy tlie latter not to onfortL it. ^ agreement 

Somanundaram Chettinr v \r„ ■ . 

W. 212 at p. 216; 16 M L J Charior, 29 

Thimblcbyy. Barrow 7 , from. 

210 and Haw v. Jones, U \\ j c* p ^ 3 ^- o’";:* 

(n. 8 .) 4J6; llJur. (\ s 1 M 9 1 ., . C. II. 

1018, not applied. Shaikh ^i' 

L. H. 30 ^«»ak Au, 7 N 

--« 734 

‘-Constncction of tlw won ‘‘Than”.^Vo^ 
action us for money lent. ' ^•f 

Where a loan and the execution <f 

arecoiitemporaneousand conshW ^ pro-note 
a suit based ontho oricrinal oon ^ transaction, 

-oto is inadmissible Sr ilisXL ?™'™;’’ 

maintainable, it-itncy of stamp, is not 

to ani’fSoted; >0 M. 94, referred 

thii^iherd Sa . 

ment was a pro-note. CiiiviJim » ^ Hie docu- ^ 
hauan Chetty, 9 M l t oui v. Muthu. ; 

‘.ii.’lixt; 

.i.Si nSosrs: !‘> f»» 

to exclude personal earriingg over^ intended tl 

iH necessary for the debtorWdemmf ^ above what 

In re, Roberts, (J900) 1 (> n H,o eupjmrt. p 

4S W. R. 132, Hi lT 46?:f {• Q- «• 19| 

fi anil In the matter of C M i r^' !’ ^ Manson 

referred to. j. Donghue, J9 B. 232 •“ 

narmiigs, u„d „ Hio^Coun"f “ 

H 8 to earnings after adi>if 1 iV.r>f i make an order 

J*.m*uxs U. V,N;;*7;'t“L 'r'';o‘ 

— _ > I A', u. it. ly fiCiia 

s. 44 (2) (C) 698 
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Counts Act 

te _VIA or 1 887), Si 23—Defect of order 267 

- -S. 25 847 

Court ■ 25-Power of High 

_ ^ g 

is ~ ' Sch. II, art. 3I — 

1 - y”*" account, what is~Account between silk 

(g mi ic/mnt and dyer n«d dresser of silk. 

If in order to grant relief to the plaintiff it ia 

1? 

; m'puisTor d:"nd d^essi^rtetlh.el" 

‘ k:;rr:n'‘%r,:"rho:;; 

: udjuseed The pluiujig h;„ughl“tirri?‘?„r':':?:ve"ry 

ss -" ‘ ■'• S ' t - a ' ci=‘l 

Held, that tho suit was one for account witl.Jn tl 

487 

petty natarl ^ *’>cc-Oience of a 

Whore the aggrcgiito value of pronertv i, 

the accused uas only Rs. 3 but, on aerauut f l 
previous coiiviVtinn^ i ^ uccoimt of Ins 

ti-ansportatio;. 7 years’ 

Held that the offence was of a very nettv ki'.wl i 
the sentence of 7 years’ trai.finnrt,.t* ^ ^ 

disproportionate even aftew talinV tTe «"* 

tions for redaction of sentence considera- 

accl?:? iuiJLc^?: dT^a:^d \.:i;t' ''"t'’ 

fight buttock and was s™?:;".,,” 4 

duced the sentence to^nnn « ‘°^.*^*^ff*=^trate re- 

merely on the grounds (1) tlL iI ' ""IJrisoninenf, 
the offence was filed by the cn ‘^‘^mptmud 

th^comp,m;m,,t wait ;?dr;!::“s^- 

and thJ senior Magtoiate wmBi'Lw ““l 
tl.o sentence. E-JcKof e. 

Of 1884^ 

' ' 133f 723 

siSi'‘ '-ief’iivl 

_ 299 


AdJ.salitlar, right to partiUon^Xot !, ~ - 

de>«tt(oa of. ^ ^ ^aojcri—Adhsali, 

Where the original proprietor of a holding is known 
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Punjab Land Revenue Act —conciil. 

an nclhsali'lnr in the K}in<?ra District is noitlior u 
jointowner nor a joint twriant witliin tin' incatiin^^ of 
section 111 of the I’nnjah Datnl llevonuo Act. t^>n* 
soqncntly, ho is not entitled to seek a partition of the 
hoUlinp, oven if ho was orronoously recorded ns 
proprietor in some revenno records. 

lihngivdt v. MiHry, H7 C. OIS 

(r.C.); U C.W. N. 9(52; 12C. L.J. 240; H M L.T. 22.S: l 
M. W. N. 691; 7 A. li .1 n:57: 12 Horn. L 11. 997: 20 
M. L. J. 0’'7; 7 Ind. Cas. 6-49, referred to. 

A lhunli implies partnership in payment of revcntie 
only. (taim)U r. Ui.niA 147 

--Chap. IX, s M7 

902 

_S. 158 (XVin 902 

Puniab Pre-emption Act til of 
1905), ss. 4 and 5 ^Cxstoin, iii'iuinf iiih', 

pr/'cludril - Sole - SuhtiT nf trnn.oirliou ~C>'' ii/l‘>n i-f 

occupy 

Section 5 of tlio rnnjab l‘io-omption .Vet itreclu<li*s 
inquiry into custom \vher«‘ aj^rienltural lainl is con. 
cernoii, while section t of tin* Act fiirtlnT expressly 
limits pre-emption to cases of .sale.s 'I’ln- initial <pi<*s. 
tianto h' (h'tcrtnined in eases of pre-emption, Dicr--. 
fore, is wlr'th'T the p.iriiciilar transaction is or is not 
n sale as contemplated hy tlic .Vet. 

Norit^ht of pre-emption can he set up in cast's 
where a proprietor ‘rraiit.s oeeupancy-ritrhts to liis 
tenants or even to a .strunfjer. I1 a.ii v. (JAft.AM Shaii, 

121 P.L R. 1911; 37 P. H. 1911; lot P. W. R. 1911 • 

4 

-S. 5 4 

.-—— S. 6— Ca>'0>m of pre-enip’ 

(inn—Mohnlla Ae/i.irjifia, Omnfi Razar, Lohnre cifij 
—mine of iU:<t<tiio'ii in which custom is od. 
inxtted or finind to be pftnbliahpd find in xvhich custom 
is denied but the dispute is compromised. 

The custom of pre-emption docs not obtain in 
MohaVa Aclmrjian which is part of the recoj^nised 
sub-division of Bnzar Gumti, in Lahore City. 

Cases in which vendees admit the existetice of u 
custom of pre-emption are as valuable us cases in 
which the Court finds the existence of such custom 
established. But between such cases and those 
in which the vendeo after denying the existence c»f 
the custom eventually is induced to come to terms 
with the pre-emptor and to compromise the <lispiite 
there is a very substantial «listiiiction. .V litigant may 
bo confident that he is in the right and that the otIuT 
party has no just claim against him hut lie inav 
nevertheless think it prudent to accept an amicable 
settlement of the dispute. Duroa Dkvi e. Ramzan, 

127 P. L. K. 1911 330 

. ■ - Si 6 — Custom of j)ir-cmp- 

(ton of houses—Mohalla Mimaran or niohalla Pan- 
sarian in Kaithal — Snh-dirision — Kiidencc Act (I 
of I872_^, s. 13— Instances of pre-pmiition in the 
nciyhbourinj/niohallas, ivhot maij indimte—Uncon- 
tested*inetancce, value of. 

The custom of pro emption of houses exists in 
Mohalla Mimaran, identical Avith Mohalla Punsnrian, 
a sub-division of Kaithal. 

Instances of pre-emption in the neiglibourluxxl f)f 
a mohalla may indicate the existence of the custom 
of pre-emption in that mohalla. 

DhanDeviv. Kanshi, 38 l\ R. 1906; 89 P. L. R. 


Punjab Pre-emption Act-concid. 

1906; .Ifomnu v. Ghannsa, 99 P. H. 1906; 130 P, T/. R. 
1906; Ahihilla Beg v. Begnjn, 120 P. R. 1906; 

Mnnohar Lnl v. Para.s Run, (>7 P. R. 1907; 51 P. L. R. 
1007: 3S P. W. R. 1907 and Allah Ditta v Raj Kunxar, 
138 V. \i 1007, followed. 

Unrontf'sted instances are by no means worthless 
evidence of tlie existence of a right to pre-empt. 

M’lh'immad S<iwaz Khan v. Musainmat Bobo Sahib, 
4t P. R. 1901: 75 I’ L R. 1901 and Than Singh v. Tara 
Singh, 26 P. R. HM)7, followed. MuIIAMMAD IItpAIN 
r. (iiifi-AM Mliiammah, 138 P. L R. 1911 240 

- SS. 13( I), seventh¬ 
ly, and 13 (2) (a) — Owner of a shop, ndtether 
entitL'il to claim pre-emption — Pre-empfor c.r€cuting 
an ogreemenf to sell his own jwojXTty, effect of. 

The fact that shops are excluded from pre-emption 
])V .<(‘clion 13 (2) (a) of the Punjab Pre-emption Act 
lines not disf'ntitle tlie owner of a shop from claiming 
pre-emption by virtue of hi'ing its owner. 

“1 mm<iv(‘altie })roperty " in section 13(1), seventhly, 
*if Ihi' Act iiiclinles a shop. 

While a pre-emptor may lose his right of pre- 
empiion if le; parts with the property us owner of 
which h«' claims the right, a moix* agreement to sell 
su<-h propertv does not destroy his right. (liiur.AM 
Ili ssuN V. Ganoa Sin«h, 93 P. W. K. 1911 177 P. U 

U 1911 404 

-S. 14 842 

—- _- -Si 14, application of 

367 

Purchase by third parly in exetmtion—Rent- 
decree by landlord—Purchase* by lainllord in execu¬ 
tion of rent-decree 54 

Quasl-coniract— Goods .supplied to wife not 
approveil of liy liushaml—l/iability of husband to 
pav for goods jnirchased by w Ife —Autliority of 
wife-, e-xpress eir im|'Iied, te) purchase goods—Goods 
concealed from liusbajid, liability to pay the prico 
of 0 

- - Memey elepositod in Court m 

jus —Withdrawn by person not 

ontitleel to it—Lijibilif}’ 730 

Question of fact-Acepusition of title by 

wiebew by presumption b3 

-!-Whether one tenant repre* 

sents tenancy ^ ^ ® 

Railways Act (IX of 1890), s. Tl^Suit 

for compensation against Haihray Company for non* 
delivery of goods — Sotice of claim, prnnj of—Offer by 
llailnay Company to pay — Waiver — Estoppel ^ 
Limitation Act (IX oj 1{K)8^, Seh. I, art. 31. 

Inasuit for c(»mpensntie)n for non-elelivcry of goods 
consigneel to a Railway Ce)rnpany fe)r carriage, the 
plaintiff ma.st ]jrovo that the eleteii'lant Company "as 
served with ne)tice of his claim ns contemplatt'd 
in sectiem 77 of the Inelian Railways Act. The fact 
that an (»ITei was made hy the Railway Company to 
jiay a ce-rfain ainejunt in salisfaction of the plaintiffs 
claim wemlel ne)t estop tlie Railway Company from 
raising the pica of notice. 

Great Indian Peninsula Railway Company '• 
Chandra Bni, 28 A. 552; A. W. N. (1906) 101; 3 A- L. 
J. 329, refeTred te). 

Article 31 eif the Limitation Act, 1903, would 
applv to a suit against a Railway Company for 
compensation for non-delivery <>f goods. 

Indian PKNiNScr.A lUir-WAY v. Ganpat Rai, 8 A. 

J. 543 
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Rangoon Police Act (IV of 1899), 

s. ao,ci.(c) Summary tiial-Record mimt nhow 
iiujre'Uentit of offence charged —Venue of fiiul inn- 
ferial only where accused is prejudiced—Crimhial 
ProSure Code (A^t V of ISQi), s 631. 

Wliore an accused person was charged under section 
30 (c) of the Rangoon Police Act for “lieing found 
between sunset and sunrise with liis face covered 
and being unable to give a satisfactory account of 
himseir'and wlierotKe record was silent as to wlmt 
account, if any, the accused at the time of his arrest 
gave of himself and as to any reason there inav be 
for considering such account to be unsatisfactory* 

^ Held, that the record omitted a most essential 
ingrodiont oftho offonco of which the accused was 
convicted and that this omission was fatal. 

Tile record in summary trials, however brief, sliould 
fthow the necessary ingredients of the offence charged. 

,! 3 L. R. H 3; 2 Cr. L. J. 

drf 0 , followed, 

Where it was contended that the acoiisod was found 
uitlnn Municipal limits and not within Cantonment 
limits and that his trial by the CunlonnuMit Magis- 
tmto was, consetjUfmly, illegal: 

Held, that there would be no ground to interfere 
unless it could bo shown that failure of justice had in 
fact boon occasioned by the error of venue. Kft 
fooN V . Empeboh, 4 Bcu L.T. 17 92 I 

Receiver— Z-rucc lo tuc Receiver—AppUcalivn. 

ft ts not necessary in every case to sue a Receiver 
as such but where any right is established by a 
decree in the suit to the property in the liands of 
a lleceiver, then the Court may, on an application by 
the party in whoso favour the right is established, 
make an order directing the Receiver to satisfy the 
(iHcree. Administkator.Gknkkal op Madras c. Dasai 
Gounden, yM. L.T. 300 573 


Redemption —conoid. 


f n Horigage 8uit—i[ortgnyor faking money 
from Receiver as accommoilation loan-Jiifusal to pay 
--Pou'er of Court io compel payment. 

A Receiver was appointed in a mortgage suit from 
"Uoseothcor the jiulgment-dobtor took a sum of 
money as accommodation loan out of the funds of 
the Rocoivor jii his Imnds. The olHcor was dead 

Wid tlio judgment-debtor refused to repay tlie 
amount: 

Held, that the Court had piwor to direct the 
judguiunt.dobtor to deposit the money in Court 
within a hxed time; and that in default of such do- 
posit tlio lleceiver was ontitlcd to execute the order 
Of the Coiu't as a deoroo Cuandha Sekhah Pbosad 
V Uabi Harendua Sahi S98 

Recofifnltlon of adoption - Estoppd—Whether 
oars r.ght to claim as reversioner-Mistaken im- 
pression of law as to validity of adoption, effect of 
— 1 itle by prescription 194 

^**-itfor—Mortgagor and mortgagee, 
nlation hetween ^Payment of a poHion of mortgage* 
money, effect of—DiHcharge of a portion of mortgaged 
property by a proportionate payment of the mortgage- 
^^p^vy^^ArrangemeHt to hand over property other 
than the mortgaged property for payment of thi inort* 
gugc-morwy, effect of when unregistered-Verijicatwn 
or moiUjtcntign of the ierinn of contract, what amount 
hSmilerwe Act (I of IH72J, s. 92, cl (-i). 

4«i H., and 8. each OArned a third share in the 


property in dispute. On the loth Juno 1880 K. and 
D. mortgaged with possession tlieir 2'3rds share in 

favour of the defendant. On the death of 8., lie was 
succoedod by his widow J., who on the 7th July 
mortgaged her ^rd share to the same defendant 
excepting the village B. On the 5th June 1901 
A. alone mortgaged with possession his ird share ox- 
copting the village B. Half tlie mortgage-money duo 
under the (IoimI of 1880 was set off as part of the 
considemtion of this mortgage. After tho deatli of 
the widow, tlie sums of D. sued for redemption of tlie 
mortgago of 1885 as her heirs. They contendoil that 
by the mortgage of 5th June 1901 if.’s share in 
tho mortgage of i880had been paid up and tho latter 
mortgage, so far as it related to K.'a shuif, liad been 
discharged. They also alleged that about 0 years 
ago the mortgagor and the mortgagee entered into 
an arningement by which tho share of J. In village 
B as also the share of K. in the said village had 
been placed in tlio possession of the mortgagee, on 
tlie undcrsianding that ho was to collect tho rents 
and the pndits tliereof and apply them to tho roduc- 
tion of the princijial amount due on his mortgage. 
Tho (luestions for decision wore whether K.'a liability 
under tlio mortgago of 1880 had been discharged and 
whotlior the an-ungciiient alleged by the plaintiff 
could bo pi-oved in law under section 92, clause 4, of 
the Evidence Act, in tho ab.sence of a registered 
dociimcMit to evidence the same: 

Held, that tho more fact tl at K.'s share on account 
of tho mortgage of IHSQ was set off against tho 
amount secured under the hitter deed of 1901 was 
not enough to show that any part of tho mortgaged 
property Imd been rcleaBod from liability for tho 
remainder of tlie money due under the deed of 880. 

Ill tho absence of an express contract to tho contrary, 
the mortgageo was entitled to retain the whole of the 
firoperty mortgaged as security for what was due 
to liim: 

Held, further, that tho arrangement relied upon by 
the plaintiff (lid not rdpiire registration as it would 
not in any way affect the mortgagee nor could such 
an arningement modify or vary the terms of tho 
mortgage and tliat, therefore, it could bo proved in 
spito of section 92, clause 4, of tho Evidence Act. 
Kedar SiNoii tl. Sumer Sjnch | 95 

Reference to High Court—Competency of Bub» 

ordinate Courts to refer a question to High Court 

in a proceeding, not a suit or appeal 879 

Reformatory Schools Act (VIM of 

• )f 8 — Applicability of the section to caees 
ivhere fine alone ik injiicted. 

Whore a boy under 12 years was convicted of 
stabbing a companion with a knife and sentenced 
to pay a bno of Rs. 100 or in default of payment to 
go to tho Reformatory School for 3 years: 

Held, the order was illegal. 

Under section 8 of tho Reformatory Schools Act 
before such an order is passed, tho offender must 
have been sentenced/o transportation or imprison 
raout and not to mere line. Nqa Po Tok v. Emperor 
4 Bur. L. T. t)9 

RC ?lStratiOn —Document containing separable 
parti—II ).v far necesiary -Agreement by niort- 
gagj3 to get salary out of proUta-Xot registrable 
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Registration —concUl. 

’ -— Kndorsnmont of payment of mort- 

gage-money S 4 Q 

f’f name, whether equivalent to 

possession 


-Notice —Non-possessory hypotheca¬ 
tion of moveables—Subsequent transfer ’ 869 


-- Qnhiilint 


314 


--Will - Family 

mediate operation—Final and 
ther document is Will 


arrangement — Im- 
irrevocable—W he- 

285 


-- KnOorscmenl—Slfitemrnt hij cdrcutant 

iTUide to fhr Retjhtrriuy OJJjci'r-Cerlificnfp of fhc 
rpghtenng Officer, ndmissihility of—Registration Act 
{III of 1877), tis. 52, 58 and GO— Evidence Act (/ of 
1872), ss. 91 and 92. 

The endorsement of a Registrar on an uncondi¬ 
tional deed of gift contained the following statement 
purporting to have been made to him by the exe¬ 
cutant, "agar mohub lahu roti kapra drnge tohila jaiz 
hai xvarna najaiz samjha jaega”: 

Held, that tlie endorsement could not bo said to 
have been made under section 52 or 58 of the Regia- 
tration Act and, therefore, the certiHcate of the Regis¬ 
tering Othcer could not be admitted under section GO 
of the Act. 

Held, further, that the record of the statement 
could not be admitted in evidence under .sections 91 
anH 92 of the Evidence Act. Miinxi v. Siivam Biuari 
14 0. C. 80 7 1 8 


. " Fi’idgnce—— Compro¬ 
mise fded in a mutation proceeding but not acted upon 
and not registered—Whether adynissible in evidence 
—Registration Act illl of 1877), s. 17. 

A compromise dealing with property exceeding 
Rs. 100 in value w.as entered into between the parties 
to a mutation proceeding. Snbsequently, one of the 
parties repudiated the compromise and the Revenue 
Court, therefore, ignored it in its mutation order. The 
compromise was not registered: 

Held, that, in a subsequent civil suit, the compro- 
mise was not admissible in evidence to prove the 
agreement set out in it. The admission of such a com¬ 
promise in evidence would contravene the provisions of 
the Registration Act as neither the compromise, nor 
any of its terms, was embodied in any decree or 
order. 

Sadaruddin Ahmed v. Chhajju, 31 A. 13; 5 A. L. J. 
717; A. W. N. (1908) 264; 1 Ind.Cas. 658; Kashi Kumbi 
V. Sumer Kumbi, 32 A. 206; 7 A. L. J. 204; 5 Ind. Cas. 
234, referred to. Bhaowan Sahai v. Harchain, 8 A. 
L. J. 309 843 

-- Release—Formal relinquishment of 

claim. 

A document containing consent to a disposition of 
property and a formal renunciation of a claim, which 
the party relinquishing is onsitled to put forward, 
whether legally correct or not, is a release, and when 
pertaining to immoveable property of the value of 
Rs. 100 or over requires registration. 

Wazir Ali v. Asaram, 95 P. R. 1894; Indraj v. Moujn, 
97 P. R. 1895 and Abdool Hoosein v. Ooolam Hoosein, 
30 B. 30^7 Bom L. R. 742, distinguished. Atmaram 
V. Lala, 7 N. L. R. 36 733 


Registration Act (XX Of 1866), s. 17 

314 

-(Ill of 1877), s. 17 

843, 846 

■ - SS. 17, 47 —Registration 

Act (XX of 18667, 8. 17—Kabuliat, whether registrar 
tion enmpuhory — Evidence—Admissibility. 

\ kabuliat was executed in 1871 while Act XX of 
1860 was in force. In it the executant stated that ho 
had taken a certain house from the ow'uer upon a 
yearly rental of Rs. 30. No term was fixed, but there 
was a furtiter stipulation tliat if called upon he 
(executant) would yield sucli services to the Zemm^ 
dar ns the Zemindar required, and that in the event of 
his 'executant’s) cither failing to pay the rent or 
yeilding such services, ho would be liable to 
ejoctnieut: 

Held, that registration of the document was 
not compul.sory under tho Registration Act then 

in force and tliat it was admissible in ovidenco. 

Desai Motilnl Mungulji v. Desai Parshotam Nandlal, 
18 H 92, Ram Koomnr Singh v. Kishori, 9 C. 08; 
11 C. L. R. 318, referred to. Intizam Fatima r. Ati 
Bakhsh, 8 A. L. J. 609 314 

- S. 47 314 

--S. 50 — Unregistered mort¬ 
gage—Subsequent registered sale — Vexidee havixig no 

notice of the mortgage — Priority. 

A subsequent registered sale will take effect against 
a prior unregistered mortgage if the vendee Imd no 
notice of tho mortgage. 

Ishan Chandra Dus Sirknr V. Bishen Sirdar, 24 C. 
825; 1 C. VV. N. 6G5; Hakim Lnl v. Mooshahar Snhu, 34 
C. 999; 6 C. b. .1. 410; 11 C. W. N. 889; Divan Smgh 
v. Jado Singh, 19 A. 145; Wiikhi Rai v Udit Narain 
Singh, 2.) A. 36G; Khioli Rai v. Himat, 6 A. L. J. 
607; 30 A. 2 8; A. W. N. (1908) 99, referred to. 
Hachciia Lai. v. Hanuman k33 

- --^S. 52, 58 718 

— ■-Si 60 — Admissibility of 

certificate of registering officer 718 

Regulation V of 1799, s.57 — Rejection 

of application to he put in possession of the estate of 
the deceased — Appeal, 

During the course of a proceeding under Regulation 
\ of 1799 , the appellant apjilied under sections 5 and 
7 of tho Regulation that the property of tho deceased 
intestate might be banded over to him on tho ground 
that ho was the heir. Tho Court dismissed tho 
application: 

Held, that the order rejecting the application was 
not appealable. Bhdbe Lal i*. Secrktarv ok Satatb 
FOR India 414 

-- (VH of 1817) 301 

■ -;— (XI of 1825), S. 4— Alluvion 

—Submersion of land utider water — Rc-appearancc 
on its old site—Sufficient identification — Ownership. 
Land belonging to the plaintiff which had submerged 
under a river ro-appeared on its old site and was 
sufficiently identified to bo the plaintiff’s land. It had 
not come out by gradual accretion nor by sudden 
cutting off by the action of tho river: 

Held, that the plaintiff was entitled to the land, that 
section 4 of Regulation XI of 1825 did not apply to 
the case. 

Lopez V iladan Mohan Thakur, 6 B. L. R. 521; 14 W. 
R. (P.C.) 11; 13 M. I. A. 467, referred to. Bhaowan 
Rai V. Gopi Bai 311 

---(VII of 1832), s. 9 477 
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or misjoinder 

of parties, whether justifies rejection of plaint. 

Release—Formal relinquishment—Registration ^ 



.- Suit to set aside a release deed—Failure 
of consideration—Burden of proof 501 

Religious cnclowment-s.«ffns,on »/ ai. 

by trustee—Right to suspend pending ullega- 
hone of m,SCO, uiuct-Suspension without notice, nhe- 
ther vnhd—Junsdiction of Civil Courts. 

The position of a hereditary archnka of a temple 
m relation to the trustee is different from the position 

>n which the trustee stands to the temple committee. 

A hereditary archaka can be dismissed by tho 
trustee, but only for good reasons which are liable to 
exatnination by a Court of justice. 

i mT/” p O'"""'""* Itungachany, 

60s;refer;ed'to ‘ B. 

No notice is required for an mf .ntenm susnension 

pending inquiry into a complaint against a Levant 
^_ntitled to hold oflico during good behaviour or for 

hvTim ir on anarchnku 

y the trustee la not passed as a punishment of which 

ho was found gmlty, hut was an ad interim order lire- 

venting him from performing his office pending the 

nvestigation of the charges of misconduct against him 

the order of suspension is not invalid simply because 

lb waa passed without notice to tho archaka. 

55t to! ^ 

ofln^!*^’ event the Courts will not set aside tho order 

suspension where, after inquiry, it has been found 

that It was proper and justifiable under tho cir 
cumstances. 

The King v. Mayor oj London, 100 K R. 96 and 
jayamj/um v. Secretary of State for India, 7 .M 

TAii, 21 M. L. J. 580; 10 M. L. q*. 14 548 

Religious preachers, rights and duties of 

Renfiand— Addition of new'issue after remand 

__ / , . 230 

n,. T /‘n'/rcs/i ri-idc«c/>, ti/tc« not to he allotted 

Aimonlf P dangerous, in the ojiinion of an 

PP ate Court, to allow the production of fresh 

Lri 

have been adduced in tho low'or 
remand, if allowed, w'ould open tho 
fora production of false evidence, tho request 
('i,a should be refused. Kishork CiiA.Nm i- 

Mai,, 165 P. h. R. 1011 315 

^ (Criininal) —irregularity—Ko re- 

ora of rea.sons for remanding case—Call for find. 

>ngB instead of for evidence 290 

Rent— Revision—GoTcniment revenue remitted 

Rp 

condition for, cannot be on- 
rgainst a 6o«r/ fide transferee 779 

, condition of - Personal covenant 

814 


1109 

J'"" P«'>^edure CODR 

^1^,8. 13; Civil Phocedubb Code, 1308 s 11 ’ 

’ by Court Contribution-Question'left open 

_ _ All 

v I „ l''Vidonce— 'J’enancy in one vnnr. 
_tenancy in another year ^29 

tionof -Construe. 


.suit 



— Issue on disputed point in rent 

382 

1 1 ^^^’rtgago—Redeem un and fn.o 

c ose down-Decree in general terms-All the in’ 
tuus.o evidence nmy be looked into-Decroo , 1 ! 

__ _ 74ft 

Inndlor.^--'‘'-^'“‘ionship of 

lord and tenant between the parties ^ ' 

Voh'md'™ c ' I kr 5 C.' 756, Kaswu-ar v. 

■Tov Kali Rov r. IhL 


B^SlClfince, right of. Ste IIiNDD Law—Widow, 


j j . i''onner decinion that plaintiff o,.r 

I he plaintiff purchased a certain plot of laud which 
id been previously mortgaged to the defendant Tho 
plaintiff instituted a suit for redemption and obtained 
a decK-o. It was decided in execution of that 
decree, on the objection of the defendant that fi ^ 
MainidV had purchased property A Ho , ^ 

s|Mpiently brought a suit for possession of proper tv 
» on the strength of the same sale : ^ voporty 

Ilcldf tluit tliBsuit was barr^wl no * i* 

Bohha GAj.iniiAK Sixui, Gikdiiab, Hai, ■'“‘453 

I r r~ Jiu'ilhj deculj>d between the 

inrfieshy a single. Judge of ChieJ Court^Jneompe 

leneij of I)n i..mn fi-nch to guestnn the opinion of the 
mngle Judge in yecision of the ortlers on which if teas 
hn,ed -Hevip’ of order on review not allowed-Civil 
I rocedure Code (Act V of 1908), (). XLVII 9 
A plea of re* yudfcate having been accepted thoueb 
erroncous y. previously between the partie y 
mngin Judge of the Chief Court, the question cannot 

bo re-opened afterwards by a Division Bench of that 
Court in an application to revise the orders of the 
Courts below upon which tho judgment of the sine-e 

Judge was based, as a revision of these orders woifld 

not boiieh^t the party against whom the single Jude-e 
ruling subsists. “"'nit juugo 

cite.™"’ P- 'V- B. 1908 

Das r. Amir CitAxn,25 P. W. R. 1911 * 

, . Suit decreed in narf _ 

appeal m so far as his claim dismiss^ed 

i'Tns ; »• ^ (itntijPi; cuti/n d *c^'eed P/^f/n 

nntr appeul allowed, eficct of-Li^ZtiZ Acl^flZt 
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Res judicata-oonoia. 

1871), i'. 20 —Acknon'led'jiHent hj (»iw> of several joint 
mortgagees, effect of. 

In tht‘ khcirntof a cortain yciw the names of certain 
persons wore rccnnlofl as mortgagees and of certain 
persons as mortgagors. Tlie Waj>b-ul-arz in winch a 
I'cferenco was made to tliis khcient was signed by one 
of the mortgagees: 

Held, tiiat tl»e mere signing of tlie trajib-iiUarz W’hich 
referred among otlior things to t\\okheira( cotdd liard- 
Iv \)e considere<l an acknt)wledgiiu'nr of the title of' 
the mortgagor within tlie meaning of the Limitation 
Act. 

An acknowledgment by one of several joint mort- 
gagoes does not save limitation against the other 
mortgagees. 

In a redemption snit the Couit decreed redemption 
of one-third of the property. The jilaintilT appealed 
in respect of the remaining two-thirds while the de¬ 
fendant appealed in respect of the one-third redemp¬ 
tion of which ha<l been decreed in plaintiff's favour, The 
lower Appellate Court dealt with the two appeals in 
one judgment and dismissing the plaintiffs appeal 
decreed the dofemlant’s appeal. The plaintiff ap- 
pealed to the High Court in so far ns the ilefendant's 
appeal had been allowed by the lower Appellate 
Court. The plaintiff's appeal in the lower Appellate 
Court, was No. and that of defendont was 
No. 32: 

Held, that plaintiffs Appeal No. 28 was res judicata 
to the extent of two-tliirds of the pr<iperty, but not 
in respect of the remaining one-third. 

^nhuri v. Di6»u, 7 A. L. J 8(jl; i Ind. Cus. lofi, 
referred to. CllUNNi v. HUKfM SiNuii, s A. L J. 005 

238 

Restitution of conjugal rights - Dotention of 
wife in prison—Discretion of Court 1 77 

Revenue - Assignment of (iov(*rnmont revenue 
—Right of Government to remit such revenue — 
Assignee bound by rorni^sion M4 

-- - Authority Claim fnr restoration 

of property dedicated to monastery—Decision of 
Revenue authorities S0D 

— -Jurisdiction Act (X of 

I 876)9 S« I I —Sad, riijlit of, u-hcre the laie < 
an appeal Order »f ejectiii'’iit appcalaldi’ -Cauite <>J 
action, ivlielh^r order or actual ejectment—Appeal in 
f/«c/orfuer rase and suit in tite latter- •Suit on title — 
Limitation Act {IX of 1908), Sek /, art. 14. 

The onler of a Colleotor d recting the ejectment of 
a person being appealable under the R’venue Juris¬ 
diction Act, no suit would lie where the cause of 
auction is only such order. But whore a person is 
actually ejected by the Collector a suit would lie, us 
there is no provision in the* Act for an appeal from 
a physical art of ojeotment. 

Sakharam v. Secretary of State for India, 28 B. 332, 
i-eferred to. 

06iter.—Article 14 of the Limitation Act does 
nob apply to suits on title. 

Bilvant Ramchaiulra v. Secretary of Stale, 29 B. 480; 
7 Bom. L R. 497, referred to Sultan Mahomfo 
Shaii r. Secretary of State. 5 S. L. R. 4H 223 
- — Sale Law (Act XI of 1859), 

s. 37 —Portion oj talnq existing at Permanent 
Settiement—Chitta —Distributing public revenue at 
partition—Public dycument -Evidence Act (I oJ 

1872;, «. 74. 


Revenue Sale Law Act— conoid. 

A talnq derived and descended fiom an ancient 
taluq existing from before the Permanent Settlement, 
and recognised by (ho landlord, must bo deemed to 
iiavo existed from before the Permanent Settlement 
and to bo protected from annulment under section 
37, oxcep 1 or 2, of tho Rovonuo Sale Law. 

A r/iitta prepared at tlie time of partition for the 
purpo.so of distributing in equal manner the publio 
revcmio ou tho separate sliares, is a document of a 
publio nature ami of tho state of affairs then existing, 
and i.«, therefore, admissible in evidence—N obendra 
KisIEORE RoV V. DL’RoA CilARAN.lo U. W. N. 615 287 

R BView— Decree on alleged compromise—Allega¬ 
tion by one party that he did not consent—Appli¬ 
cation for review—Court’s power to review and re¬ 
call order 894 


-Judgment based on a doeisijn of tho Hove- 

11110 Court —Revenue Court decision upset in appeal 
— Whether good ground for review 244 


of order passed on roviow not ullowod 

679 

— Privy Council Appeal —Practice 683 


■ - Revision—Older ••ejecting an application for 

revieiv of judginent — Final—Application of tieiv or 
old Cofle of Civil Procedure—Civil Procedure Coilo 
{Act Xir oJ 1882), 629—Cbn7 Procedure Code 

{Art y of 1908), 0. XLVII, r. ^—Punjab ConrI.s Act 
(Xr//f 0 / 1884), s. 70 (1) (a-. 

An orilcr rojocting an application for roviow is 
tiiial under section 621) of .Act XIV of 1882, and is 
not open to appeal or r(‘vision. 

Rim Lol V. liatan L'll, i'O A. 672; and Kessowji 
Jssiir \ (ireat Indian Peninsular Railway Co., '61 B- 

381; 11 C. w N. 721 ; C C. L. J. 5; 4 A. L. J. 461: 2 M. 
L. T. 435; 9 Bom. L. 11.071; 17 M. L. J. 317, followed. 


Tho jirovisioiisof the Civil Proci'duro Code of 1908 
cniinot, be invoked iu aid of a petitioner whose appli¬ 
cation for ix'vi.^ion was picsenteil before thnt Lode 
came into force, Sewa Dat Peushaii v. KAUMCltANP^ 
35 V. W. R. 1911 725 


Revision—Cirit cases —potverof Chief Court— {Act 
XIX of l«4l )—proreedtuys under section 3—Dcciu* 
—Solemn ajjinnation by agent. 

Ordinarily, the Chief Court ought not to interfere on 
the revision siile in cases under Act XIX of 1841, bii 
where phiinlv an ornmeims order has heen passod, 
which is likely to seriously prejudice n party and to 
cause serious eniharrassmout mu! ditliculty in t lo 

future, intervention is right and proper. 

A stiitemont on solemn allirmation by tho agon o 
a p'lrdanashin lady is a .siimciciit 'declaration’ within 
the moaning of section 3 of Act .XIX of 1811. 


Where it was shown that the defendant had in a 
ry high-handed manner taken forcible possession 
u furniture shop and there was every hkehhood m 
i proceeding to greater lengths unless s larp y 

ecked: 

Held, that, the District Court wa.s right in taking 
vetion under the Act. x- ,i p l? lOO-l- 

Jfusammat Jnpoj, v. Manmohan 

P. L. R 1904; Rcjji V. Lai Cband US P. IW 
6P. L. R. 1 OS, referred to. Ghubkd 
JHOA Devi, 66 P. L. U- 1011 
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Revision —conoid. 

-- Order gi-nnting leave to sue in forma 

panperia—Poirors of High Court, 

An order gmnting leave to sue in /onjm pauperis 
is not open to revision. 

Muhammad Ayub v. Muhammad Mahmud, 32 A. 6 ^- 
7 A. L. J. 741; 0 Ind. Caa. 831, followed. 

The power of revision bj a High Court cannot 
be invoked to correct every illegal order made by a 
Court subordinate to it, but only in cases which have 
been decided and in which no appeal lies to tlie Hi-'h 
Court. SiTAi V. Tanai, 7 N. L. R. 49 47^1 

““ (Civil), Sec’CiviL Prockdukk Code, 

1908, a. 115 

"“Application filed before new 
Cml rrecedure Code camo into force—New Code 
not applicable 725 

Delay in filing petition—Review 

129 

Finding of fact by Small Cause 

847 

Order directing amendment of 

850 

Order rejecting an application 

725 

Order of remand—Jurisdiction 

36 

Power of High Court to revise 
order rotumiiig plaint 3 

-- —• —Practice —Preliminary order 

not contested till final orders passed in the case_ 

I* inal order itself not contested —Preliminary order, 
wliether can be revised IS^ 

Question of limitation 293 

Refusal to exercise jurisdiction 
—Erroneous interpretation of law 527 

~ ^ Re-opening a question which 

16 res judicata "*• — 


Court 

decree 


for review 


•Revision petition to High Com t 
direct from a decision of a Presidency Small Cause 
Court Judge, whether lies 55 | 

Revision petition treated us 
memorandum of appeal 542 

Material irregularity—.Hismiesal 


Revocation of Letters of Adminhtration^RigH of 

puHons standing by though cognizant of proceedings 

for giant of letters of Administration—Probate and 

Administration Act {V of IS81), a. 50. 

A party who is cognizant of proceedings for Letters 
of Administration or Probate but chooses to stand by 
and allows the proceedings to be concluded in his 
bsonce, cannot bo allowed afterwards to come in 
and have the grant revoked. 

In the Ooods of Bhaggobutty Dasi, 27 C. 927; 4 C. W. 
N. 757; and/n Me matter of the Wilt of Pifamber 
Qirdhar Soorji Jivandar, 5 li. 638, referred"^to SiiFo 
Bofal u. Sheo Golam, 14 0. C. 77 7 I 7 

SUlt-P/a/nf,:fi, decree against defend- 
antelandlord—A tachmcnt of rent due to landlord^ 

Suit for rent by plaintiff ^-Whether suit is for rent 

-Attachment of debt-Rigkt to sue debtor-Small 
CauHc Court junsihetion. 

The plaintiff alleges tl.at in oxecutinn of a decree 
held by urn against the landlord of the defendant 
he attached the rent which had already accrued due’ 
and ho soeks to recover in tl.is suit the money pay! 

j.!:lg.l:^nt:de‘bto:"‘"‘"^ 

i/c/d that the suit was not one for rent but for 

money due to the plaintiff, and the Small Cause Court 
had jurisdiction to try the suit. 

Obiter dictum-More attachment of a debt does 
not ]>revent the judgment-debtor from suing his 
debtor, though ho not entitled to receive payment 

form Ins debtor unless the claim in respect of which 
the debt is attached has been satisfied 

V 7««nd'i)ewjf«i, 

V. ifu Cotlcctor of htawah, 17 A 19S- '12 r a 01 

R^ht C-kIJ- 569 

1*^° ®*^®~Occupancy-holding—Mortgage — 

hraudalent relinquishment while question ofmort- 
mont to collect rent separately-Tibs^ntnS^ 

suit for rent, whether maintainable 391 


company’s name 


of suit on technical co;w»tj*actio« of a statutory provi- 
sion-Punjab Courts Act (XVIllof 1884>, s. 70 (a). 
The dismissal of a suit solely on a technical con- 
Bfctuction of section 83 of the Negotiable Iiiatruments 
Act constitutes ‘material irregularity’ under section 


( C ri ml nal) —.Adjournment —Costs 

851 


Right of share-holders to sue in 

515 

Unstamped pro-note executed for 
unpaid consideration-Snit on pro-noto-Decree on 
original transaction 177 

QuasUontract-Money deposited in 


Court 1,1 usum JUS habentis-mV/idrn.fa fcy person 

not enltfled to it-Liahility ■' ^ 

Money deposited in Court m jus hahentls 
and ^MtlId^awn by a person not entitled to it may 

..B«euon received for the use of the 

70 (a) of the Punjab Courts Act. Kuan Ciiano v. * /,/ v m / ,0 r. 

Gonxn IUm, P. L. H. lUU, 39 P. U. 1911 133 jf.x r.'suK^^ 

730 

Riparian owners, rights of 131 

flow of ,eater through natural 


fact 


Intcrforonco with finding of 

156 


-Power of Chief Court to 

rovi'io orders under s. 476, Cr. P, C. J 21 

Revival of suit— Consent decree—Reversal- 

Excess of pleader’s authority—Bet aside by same 
Uourl—Revival of original suit - 


o/ft Iiter-Rtpanon oiencr, whether bound to 
natural c/mnne/-/>«mei/cAlCo«tn-6atr, 1; '' 

r^rzir-izr.jss£L::F[ 

r S' £v:3U',::s ",r; 
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Riparian owners -concM. 

is bound williin certain liinits as between biniself and 
other riparian owners not to do unythinj? which shall 
obstruct the flow of water or materially interforo with 
their rights. If from natural causes a river or 
channel passing through A's land silts up w’ith the 
result that more water is thrown into anotljer river 
or channel running tlirough R.’s land and B. blocks up 
tlie river or channel on liis land so as to throw the 
water back on to and flood A.’s land, A. cannot be hehl 
to have contributed to the result. The imindati<in of 
A.’s land must Ik* regarded as being due to R's action 
alone and B. is prima facie responsible for the con¬ 
sequences, though ho may show that ho had acc[uired 
a right to block up the channel partly. IIai.dko 

Singh v. Jugal Kishobk, 8 A. L. J. OW 564 

Sa.le> 8cc Vendor and Purchaser. 

-Application to set aside salo -Compromise 

between decree-holder and judgrnent-<lebtor behind 
back of auction-purchaser, to have sale set asi«le, if 
valid—Appeal —Right of auction-purchaser to 

appeal \ 48 

-Conveyance—Agreement tf) supply funds for 

litigation, in consideratif)n of receiving share of 
property 179 

■ . ■of occupancy-holding illegal—Vondoe’s po;.se3- 

sion is that of a trespasser—Suit to eject the 
vendee of occupancy-holding — Iurisdicti»)n of Civil 

Court 999 

-Power of re-salo—Non-appropriation of goods 

to fultilinent of contract—M<*asuro of damages 

895 

- In execution— Decree for share of rent 

by co-sharer landlord—Sale, whether irregular or 
null—Legality of transaction—Law as understood 
when transaction took place 4 I 7 

— ■ —-of rent-decree—Some of 

costs entered in sale proclamation, not really duo, 
effect of—Unregistered purchaser—Title—Supori- 
ority—Purchaser at rent sale 899 

-or mortg'd^g'G—Application for partition 

in Revenue Court by mortgagees, whotlicr affects 
tlio mortgagor—Redemption 830 

• — - --Construction of document 

814 

Sanction to prosecute. See Criminal 

Procedure Code, ss. 35, 195. 

' -- ... I — Incorrect statement in 

answer to irrelevant question--Intention—Mistake 

SanyaSiS— Succesma to Mahantslnp— Cuntoin — 
Barden of ]^oof—Election ax Mahant—Jncwdicfioa 
of Gomt to interfere-~}fomin<ition of succeissor to sue- 
cemor for a mahant. 

Amongst Sanyoi/is it is usual for a tnahant to 
appoint his successor,and tho nomination must bo 
made during the life-time of the mahant. When 

there has been no such nomination, an election must 
bo held and tho election confirmod by the neighbour¬ 
ing mahanta and mombera of tho scot. 

Where a person claims a mnhantship ho must, 
in order to succeed, prove tho custom of the Matk 
whereby ho is entitled to recover the office and tho 
property appertaining thereto. A claimant who fails 
to prove his installation or confirmation is not on- 


Sanyasis— coucid. 

titled to a decree for the otiico and property against 
a person alleging himself to have been a chela who, 
whether with or without title, is in possession. 

(lendcj Puri v. Chatarfairi, 9 A. 1; 13 I. A. lOOj Atma 
Nnnd v. A/»nn Rom, (1860 S. D. A. N. W. P, Vol. I, 
300; Nirunjun Bnrthcc v. Pudnruth Barthee and 
Khioshai Darthec, 1 S. U. A N. W. P. 612, refer* 
red to. 

Where tho neighbouring mahanfs elect a person as 
miihaut of a certain Math according to custom, a 
Court cannot set aside sucli election. 

A mahant has no rigid to nominate a successor to 
his successor. Rajrans Bharthi v. Karya Biiartiii, 
8 A. L. J. 286 824 

Search— Ward Headmen and Block.Elders not 
qualified to ho ivituesses of search 796 

Secondary evidence —Wliether newspaper 
is seconclary evid(>nce of a letter not found and not 
prov(‘d to iiave been written by accused 832 
Sed11Ion —Printer and publisher—Responsibility 
for seflitious article—Absonc3 when article pub* 

lished— Bona fides 954 

- Newspaper article •~SinyIe expremon 

Venal Code {Art XLV of 1860), 124A, 153A- 

Attempt to incite one clasx against another. 

One single expression that tho people of Bengal are 
trodden under tho feet of strangers, used in a news¬ 
paper article which is innocent in other respects, does 
not make the wliolc article seditions. 

A newsiiapcr article which im|)utos wholesale 
bribery to tho ministerial officers of Courts and to 
tho lower officers of tho Police f'i)rco, and expresses 
doubts as to whether (lovcrinnent ever in(|uiro into 
the truth of the grievances, much is it occupied 
with investigations of boycott, dacoity and seditious 
matter.**, published at a time when tlio seeds of sedition 
are being sown broadcast and tho minds of people 
arc under excitement, cannot be taken to have been 
actuated by loyal motives. 

Where in a newspaper article, both Bahus and 
Mrahs arc invciglicd against, as robbing tho poor 
.Moliatnoilan ratyats, and Christian missionaries are 
referred to os illustiating their treatment of con* 
verts, it cannot be said that thoro was an intention 
to create enmity betoveon them and any otlier sub* 
jocts c)f tljo King, nor was it a dolihorato attempt to 
incite one class against another, consequently, a 
conviction in respect of sucli article under section 
153A of tho Indian I’ciial Code is bad. Joy CilANDf^ 
Sarkar V. E.mi’Erok, 38 C. 214 948 

Servi CC—Affixing of notice to defendant’s house 

118 

Service of summons— Dofomlant absent 
from home—Endorsement by father, how far effe^ 

five 242 

Sessions trial— Application for adjournmoat 
—Application made after reading the charge — 
‘Before tho coinmencoincnt of the hearing’, uie^* 
ing of 380 

~ ' “ —Concerted action by accnscd^Acfs 

forming part of same frant iction—Misjoindor of 
eh'tnjcs—Criminal Procedure Coil (Act V o/l89S>^, 
s. 2.19. 

Whore a number of accused persons are charged with 
having associated thomselvoa to commit an offcnco 
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Sessions Trial- 


General index. 


concld. 


and Iiaving done acts forming part of the same 
transaction, ifc is not necessary, in order to sustain 
the charge, to prove that all of them acted 
toother from start to finish in order to make their 
acts parts of one single transaction. It is enough 
to show that ns each batch of them joined the 
principal accused they adopted his intention. 

&nd Emperor v.Duttu Hanmanf Shahaprirkar, 30 
B. 49; 7 Bom L. R. 633; 2 Or. L. J 578, referred to. 
WADASAWilY ChbTTY V. EilPRKOB, 10 M. L. T. 23 

349 

Shade rlgfllt’— Bight running with the land 

cannot be dissociated from the land 689 

Estates Act (XX 

®* .29—■dfu-nntmn beyond life-time 
tnwind—Ao title in such alienation after death. 

ljuder8ecti()n29of the Sind Encumbered Estates Act 

the share of a person, who is under the protection of 
the manager, cannot be alienated beyond the term 
ot his natural life, A sale of such share is invalid as 
to any period after his death. 

A. was entitled to H share in certain survey num- 
hers and was under the protection of the Manager, 
Encumbered Estates in Sind. After discharge from 
management, he acquired tho rest of the survey num. 
hers and then sold tlie whole survey numbers to B. H. 
Bubsoiiuently sold ^rd share of the survey numbers 

Upon the death of A. his heirs sued B. and C to re¬ 
cover the shares which belonged to A, while the pro. 

perty was under management. The claim against C. 
was given up and tho suit as against him dismissed. 
As against B. plaintiffs’ claim was decreed. B. con- 
wnded that the share awarded to plaintiffs should be 
reduced by Jrd, the share sold to C : 

Held, that tho contention was untenable. The Ud 
share sold to C. must have been out of the residue 
ot the survey numbers, >vhich A. acquired subsequent 
^0 Uischarge from management and to which also B. 
Imd an absolute title. Therefore, the sale to C. did not 
operate as an alienation of the share sued for hv 
plaintiffs. Tekoomal u. Din Mahomed 550 

Small Cause Court-junsdiction—suit m 

^^nages for unlawfully taking away goat <^acrifwed 

at altar of tdol—Right of plaintiff ae shobait—Betwru 

%Pf^^!f[-^'rovincial Snuill Cause Courts Act (IX 

P *".■ ,^^-U^orfcr Act, b. 15~Rcvision~ 
Potver oj Htyh Court. 

sud'lf a 

amt in the Small Cause Court for damages for unlaw- 

.1 .1 Ti''^ sacrificed at the altar of an 

knfff disputed the -title of the 

Idai it.ff as sheUd, The Court returned tho plaint 
tor presentation to the proper Court: 

triable by the Small Cause 
Court, that the order of the Court could be revised 

Smni r ***E'li Court either under section 25 of the 
Email Cause Courts Act or section 15 of the Charter 


Small Cause Suit-Plaintiff’s decree against 
defendants landlord—Attachment of rent due to 
landlord—Suit for rent by plaintiff—Whether suit 

18 for rent 569 

"7 7 ^ Jit'count between silk 

merchant, dyer and dresser of silk 883 

f ,T . r] "* Suit for damages for nnlaw* 

tuUy taking away goat sacrificed at altar of idol— 
Right of plaintiff as Return of plaint 8 

lands recovery of price of 

267 

,. ! ! 7 - —“Suit to recover the price of 

skins of animals. '' 

A suit to recover tho price of skins of certain ani- 
mals alleged to belong by cu.stom to tho plaintiff is 
not excepted from tlio cognisance of a Small Cause 
Court. Billa V. CiiiiUTA, 159 P. L. R. 1911 35 

SpeciOc Performance-Contract to soil 

lana—Sale of land subsequent to contract 678 

7’/ .7 l»essession is not a 

suit tor specific performauco 190 


T), ■ . . , 'Addition of defendant — 

P am not amended-Petition treated as part of 
plamt-Agrcemenl to he specifically performed to be 
'b^Jniite-Degree of certainty-h'jtrinsic evUlence- 
Uaim of specific performance found to be excessive-- 
Where ongmal claim found to be unsustainable- 

SiH^c wlM.eJ Act 2-i-Dm-rclion of 

Court, what means. ^ 

The plaintiffs brought this suit against defendant 
No 1 for the specific performance of a contract. 
Subsequently, tliey praye.l that defendant No. 2 might 
bo added as a defendant, because he had, with 
tull uoDco ot tlio prior contract in favour of the 
jdaintiffs, lakou a conveyance of the property from 
defeiidiiit V>. 1 Tlie application was granted and 
defendant No. 2 was added as a defendant. Tho 
plaint, however, was not amended. It was objected 
on the part of defendant No. 2 that as tho plaint stood 
it did not disclose any cause of action against Iiim and 
ought to be (iisuHssed: 

Held, that as no objection was taken on this ground 

by defendant No, 2 m his written statement, and as 

the application may be treated as part of tlie plaint 
the suit should not be dismi.sscd against defendant 
No. 2 on tljat ground. 

All aj?reonicuts in order to be executed iii a 
Court ot cqu.ty must be cortniu aud doliuite. But 
that .8 sulhcieutly certaiu which cau be made eertaiu. 
Ihereforo, the principle is that the description must 
ho such as to euahic tlie Court to deterniiuo with 
tcitaintj with the uid ot such extrinsic evidonce us 
18 admissible underthc rules of ovideuce, what property 
was uiteuded by the parties to he covered thereby. 
Where the plaintiff has asked for specific perform. 

aiico ot an agreement aud it is found that the claim 

was excessive, ho may bo allowed to succeed on t o 
basis o an alternative claim for a more limited right 
But If ho plaintiff gives evidence in support of the 
original claim which is found uusustaiuahle he 

f Act provides that 


^Subairam Dult y. Joga.hoaodo Majumder, 13 0. W. the jurisdiction tole'era; ‘Jpedfir.mrfnrm'’' “‘'5' 

u Rakha/*}?* Umeah Chandra disorotionary; but tho discretion is neither 

V. BuKHau Oiuuuaa, 13 0. W. N. 860, U 0. L. J. 118 nor caprioioie bat a sound J^rial distetL.rLmT? 

8 ed by the established principles of equity. ^ 
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Specific pei“formancc — concUl. 

The ciroimstaucos sfatcrl in sortidii 22 arc illu tra- 
tivo ami not exltaustivo. 

A <‘ontra<'t wlticli aUhouf^li not iUojfal, is dclri- 
mental to the pnhlie welfare, should not he enforced 
in e(|inty. 

The ndief lies in the discretion of tlie Cotirt onlv 

% 

in so far as it must necessarily judj;e wliether, umlor 
the ciivunistances of tlie case, tlie contract is or is 
not an equitahlo one, but if it is determined that tlie 
contract is fair and reasonable, and that the conduct 
of the jdaintiff lias not bm'n unconscious, there is 
no room for the apfilieation of judicial tliscretion. 
GA.t Kumar Chano r Lkchmax Ham 503 

Specific Relief Act (I of 1877), s. 9 - 

P(Kpf«ss?ssiOH of Irnntit, whrthcr oinountu (o di^pos- 
s 'ssion of lau'llnnl. 

The dispossession of a tenant is a dispossession of 
tlie landlord for which the landlord can hrimf a 
possessory suit under section 9 of the Specitic Relief 
Act. 

Bin i'/6u)«ini Chowdhrani *. Jahuriri, 13 C. W. N. 
30?; I Ind Cas- 150; liindubinfini I'hotrdhrani v. 
Janhohi C5oud/itvf»ii, 13 C. W. N. 07 hote-, \ linl. 
Car. 5 ; Jonoki Su'h lioij Choivdhurij v /linurnom' 
C5eir«Bii7ini, i:i ll. W. N 3 5; 1 [nd this 152; ihyum i 
( hnrn Ghosh v. Mnh'nnei Jli. H C \V. N. m:!"; 3 Ind. 
t'as 4CK; 10 C. b. J 30 an<l A' li‘n Das v. A'ai/ns/i 
Chandra Dey, 7 Ind. Cas. 924, 12 C. L. J 4b'h 15 C. 
W. N. 21^4. followed. 

Soiinton Shonte v. HrilJ, i/c/nn, 0 U. W. N Gld. dis¬ 
sented from. AKirit. Cmam'KA Dkyc. Akhil Cuamuia 

Biswas. 15 C. W. X. 715 455 

— ■ — — •— - -S, 9 - Suit liused mi titir 

C-oyiiiot be dccidc<l on pontiesfimi (done —Orntpmicij- 
holding sold us fixed^rofe teuunrij— Wiliditij of t-nle 
-lY. ir..B. Il:nt Act {Xll of ISSl), s. 9. 

An occupancy-holdinjf was mortjrajjed by (be 
defendant or bis predocessor-in-title as a lixed-rafe 
holding and was jnirchasiMl as such by the |>laintilT 
at a Court-sale. Plaintiff was subseipientiv di.-:- 
possossod by the defendant and now sued to recover 
possession: 

Held, that the suit was not nniintainablo, tlio 
holding being an occupancy-tenancy had not hoen 
validly sold to the plainriff and the defendant was 
entitled to deny that the holding was a tixed-rato 
tenancy. 

Ashu Tosh Srkdar y. BOuiri Lai Kirtanin, 35 0. 01; 
11 0. W. N. 1011; 6 C. li. J. 320; ifadho I'll v. 
ifaficari, A. W. N. 4'; 10 A. 130, referred (o 

Held, further, that a plaintiff suing for possession 
on the basis of title cannot get a decree for posses¬ 
sion under tlio first paragraph of section 9 of the 
Specific Relief Act. 

fjtchm(jn V. Sambhu h^arain, 7 A. L. .1. 1078; 
7 Tnd. Cas. 495, followed. Pal Aimr v. Asoiiar 
Hdsatx, 8 A. t. .1. 404 1 45 

■ - — - Si 14—Speri^c }>erform. 

ance—Contract to sell land—Sale of land subsequent 
to contract. 

A. agreed to sell land mentioned in a sale proclama¬ 
tion but before ho could do so, a portion of it had 
been alienated: Held, that specific porfomionce 
of tho contract could not be enforced. Kota Krish- 
iCAYYA V. Matoori Sdbarayva, 9 M. L. T. 318 678 

--Si 22 503 


Specific Relief Act —concld. 
-SS- 39, 42— Stiii for 

declaration of title and that a ccrtalyi sale^deed is 
in Of erafive—Plaintiff out of joss^ssion — Consequ¬ 
ential relief not claimed—Suit liable to he dismissed. 
The plaintiff sued for a declaration (i) that she 
owned a half share in a certain house, (ti) that tho 
.‘^ale made hv the second defendant in favour of the 
first defendant in rosjiect of tho houso was in¬ 
operative as regards her lialf share. It was found 
as a fact that tlie plaintiff w’as not in possession of 
the liouse at tho time of tho institution of tlie suit: 

Held, that tlie suit was barred by section 42 of tho 
Specific Relief Act and could not be maintained. 

Knnj Bihnri v. Keshavlal Hiralal, 18 B. 567| dis- 
tingnislied. 

Tho suit could not be considered as one for the 
cancellation of a document under section 39, as 
the di'cd wn.s a good deed as betiveen its executant 
and the person in whose favour it was executed. 


Kkhak Sahu r. Bhauwanti, 8 A. 1<. J. 4<32 I 000 

--S. 42 531 

- - —-— S, 42 —tSnit for declara¬ 

tion of title and caneellation of instrument—Blnint- 
if! out of ( ossession KOO 


-—*-SS»45,46 —Mandamus 

iKit Iti is.<iie irhcre (jeut’nd lav suffieient—Title In 
fuoperitj not to be tried in mandamus prercrdiHj.x — 
High Coiirl. Driyinal Side Rules, Rale 4't3 —ifcrciee 
I’f Rule on partg interested. 


A mondainiis will never 
the general law of the land 


)»e grunted to enforce 
wideh may b<‘ enforcLul 


bv action. 


'I’lierefoie. whole a plaiiililT lias got a dci'ree for 
I* >.«*se>si'*n and has the ordinary legal reinedvof anexe- 
ciifion, a mondanius on the ilefendaiit for delivery of 
]iossf*ssion to the plaintiff will not lie. 

The title to propc-rty \>ill not he trie! in niandawas 
jiroceiMlings, ami (he writ will not i.'*siie when it is 
neees.<ary It) (ry or ih'ciilo ctunplicatetl or extended 
f|iiestions of faet. 

tthiler die'uin —Kvt'rv Rule is.sued iimler section -IC 

% 

of lilt* Spi'citic Helit'f Act upon an ii|>)ilication under 
Bt'ction -5 shall call not only on (lie pnhlio servant, Cor¬ 
poration, tir inferior Court, hut also on any other Jier- 

Htm wilt) inav ho affeted hv (he act to hi* tlone or for- 

• » 

home, to show cause, Kksho Prasad Sinuii f. 
Si.ACKK, 13 C. L. .1. 3110; 15 C. W. N. 503; 38 C. 551 


s. 46 
SS. 54, 56 


192 


Stamp- Promissory note executed in a Xntivo 
State Stamp aflixt'd according to (ho laws of (liat 
State—Adniissihility in evitleiice in British Indian 

Courts 247. 


Stamp Act (II of 1899), ss. 32, 37i 

57, rule 16 -Collector's certificates—Cieil 
Court's power—Stamp of improqicr description — 
Rejection of a dneument not duly stamped—Valuation 
— Aiqifol — duty. 

Soctitm 32 of the Indian Stamp Act makes tho 
Collector’s certificate final ns to the admissibility in 
cvidenci' of a document, so far as its admissibility 
dfpemls on its being duly Btanipcd. 

A Civil Court has no pow'er to revise the Collector’s 
action under sections 32 and 37 except on reference 
under section 57 ot the Act hy tho Chief Controlling 
Revenue Authority. 


Vol X] 


Stamp Act ■^concld. 

fnli?n” f «n in^trumont has been 

^ ^ Gorernment stamp, whether 

houhfiorS iustruumn? 

ahoulcl not be c assed as unstamped, simply because 
he stamp used is not of the doseription which mutrr 
the Indian Stamp Act and ttiUes, should be used 
for the mstriimcnt in question. Such an instrument 

descdptlTwithinulern'em^ 

In vitMv of the retrosiiectivo efl’eet irivon 
Collector's validation by section 37 of tho ludiuu 

of “ ‘foeumont suhsoqu^uHv 
t of "PPO'*!. notwithstun.i- 

f"’’"'""-' l'“s» “f a Plaintill'a 

™ e ir»l« "'“.V •» '-..iHlatert under 

rale Jfi sons to make It admissible in evident the 

fherlVr" '! opi'oituuiiy of askiuK 

the Collectr.r to vahMato it, before his suit is d s 
misled on the ground tl.at tho document is inadnli.-' 
em evidence. If no such opportunity is ffiven it 
wdl form a ^ood p-ound of appeal Vkarvm 
So.\aji. 7 N. b. R. 26 

-SS. 37, 57 702 

--Rule 16 70 ? 

Stanom-Suit fur declaraHon of tit/c—SmVror 

i 3 on(ittdt' t'‘at the plaintiff 

W N 35V ■ ’■ I-UVAV.L, 2 ,M. 

of execution of u doerre, meunins; 

^11 <d deposifnqr process b-es | y 

GAux mortgage. 

Succession Act (X of leeS), s. 242 

^'l889?®'fr" C®'"*IUcate Act (VI?of 

I OOy )- J/„.or repraeutatue -liiyht of gmrdian 

through wj-t 

ft Hot cotnpelent, ^ 

The le^al guardian of a minor has the rmht of 

Ex ,mrte Oangadlmr, 28 1 ). 3 d 4 , foUou ed 

coEri:Ld„:rt™trr‘v“‘-"f''' “> 

P iet Certificate Act aresutlieiinflv com- 

ilZ ’i 2''A. 3o4,diAse„led fro,,,. 

s. 4 


general index. 
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Succession Certificate Act-co„cid. 

I,® r„,S:rS; 

of ,vnlow^Cer(iJtcate hy husban<rs heir 

G. a lIjiKln diod many years |lis widow If 

took out a successhii) certificate. After J/*s 

UH cxunpenAutiou u.ouey uuur’dcd' In or"'" i'nde.'.’the 
Lund Ao,n,M„on Act, ,2) n sum ,,nyuUe U8 a,-rear, f 
rent for non.af.rienltural lands from the te ™ t o 
corta.n prenuses con.prised in the estntc of G am 

d) a (,»,r.rnment Pron.issory Note standing, i,’, “he 

■ Tie r^' ‘=<“‘'‘''‘‘^'‘‘>''-l"dder of the estate' of 

(». Ihe Coiut below dismissed the netithm ti 

^•ound that as O’, died many years a^^i tlm p^tit-: 

could not Ih' entertained, audit su^r^a•sted that Uk> 

petitioners nujrht a.sk for a succession certificate to 

the estate of J/,, or obtain Leders of Adininisti-atinn 
to the entire estate of ; J'mni.sti-ation 

//Wd, that, althout.diO. died maov vours-m, !.;« 

estate «ns ,n Ida willow's possession 

owner and wi.en snecession opened out after her 

death, the leversu.imry heirs took the estate as if 

the limited estate taken hy the widow ImV no 
intervened and that a certificate may be ^.ranted 
to the applicant m respect of eacii of the three items 

- - 

Sufficient Cause. 


fil. 5. 


S- >6 263 

or<? Limitation Act, 1905, 

Carelessness of ricnder 

43.3 


Suit for damaKoa-Distraint—Cause of action, when 

accrues Kiiowledjr,. of plaintiff—Li„iitntio,j 502 
, junper trud oj^h'u.t Court not taking defend, 
ad .■^endvneeand disnu,,ing suit-Loner Apin'Hote 

Ina suit for possossion tho dofondnut sot nn a 

pioa of ad vorso possossion. The lirst Court recorded 

the ovidonco of the plaintiffs, but without taking the 

evidence of tl.o do endnnt dismissed tl.e suit on the 

ground of jnnsd.et.on. The lower Appellate Court 

upon the ondonce on tlio record jiroceeded to deeidn 
the suit on its mcritb: uctmu 

Heldf that there was no proper triRl n( 

and that as the defendant's evidence was shut out'by 

the action of the Court of first instance, the K 

Appe late Court had decided the case upon an in 

complete record. Ganga Sing.i c. Lacuman Singh 

. 441 

— /or recovery of price paid for property to n hich 
fhejudgment.dehfor has no title-Suit for recovery of 
p),c€ paul for property found to ha non-exident-- 

/.im.hilm,, ^cf ax ,.f If, oh;, Sch. I, arU (12 0,0/ 97 

A suit for recovery of the price paid at an 

execution-sale for jiroperty to which tl. / i 

ment-debtor has no title is pLerned by either AJl' f 

62 or Article 07 of Schedule I of the I liaL Li J 
Act, I90H. iiKiian Limitation 

Where the case is not one of snin ..r 
of .sale of non-existent property a suit frr^ 
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Suit— conoid. 


Gurnhi(lnwav.Oangayn,22 783;//nunmnn Kanhit 
V. Hnnnituin Mandar, 19 C. 123* IS I, A 158; VenkntO’ 
naraaiTTihulu v, FerammOf 18 M, 173 anil I o/i- 
katarama Ayyno v. Venkila Suhramanuim, 24 M. 27, 
referred to. 

yUkania V. Iinnmf^nhih, 16 M. 361, doubted. Jot 
S iNuii V. Asnad Ar-i Khan, 14 O. C. 74 716 


Summary trial —Record must sliow insro- 
dients of offence olmrffod - I’cnN^ of trial material 
otily whore accused is prejudiced 92 I 

Surrender. s«v liANor.oRu anh tfnant. 
Tender. Sec Transfku or Propkrty Act, s. S3. 

Thak map. s^p mai*. 

Title of unregistered purchaser—Purchaser at rent 

sale 899 

Title for land — THIp not proved—Iturdrn of 

proof—Admission — Effect of atte^itattoii — Cloim petl. 
fion—Order thereon, effect of — Jndijinent-dehtor not n 
necensanj party—Civil Proredure Cf>de (Act VIII of 

1859A s'C"pc *'/- 

A. sued B. ami others for recov(‘ry of two plots of 
land on the ground that the lands were lu'hl under a 
demise. B. pleaded that the lands were held under 


Kanom: 

Held, that the onus of proving the title by demise 
was on A. who asserted if and an attestation by B. 
of an instrument affecting the plots did not amount 
to an admission ot /l.’s title by B. 

A judgment-debtor is not necessarily a party to the 
proceedings under section 246 of tlio Code of 1859; it 
must be shown that the judgment-debtor was served 
with notice of the claim in order that In* may be held 
bound by the order of the Court. 

3fotdin Kutti v. Knnhi Kutti AH, 25 M. 721; 
X’rtshnnsami iVaidu V. 5‘o»nn.’<un(lururn Chettihr, 30 M. 
335; 17 M. L. J. 95; 2 M. L. T. 116 and Vadafnlli 
Karafimhan v. Dronam Unju Seethnrama Murlhi, 31 XI. 
163; 3 M. L. T. 256; 18 M L. J. 26, referred to. 

Under section 248, tlie right of a claimant to some 
interest in property in the possession of the judg¬ 
ment-debtor could not be invcstigate<I n<ir could the 
Court niise an attachment where the judgment-debtor 
had a possessory interest in the property. 

Consequently, wliere the claimant’s ri«rht to an 
equity of redemption was allowed but the judgment- 
debtor’s offt rights were directed to be sold umler 
section 246: KeM, that the order was not one which 
the judgment-debtor was bound to impeach by a sjiit 
■within one year or 12 years after it was passed. 
Kurriyil Parkum v. Varanakath Illath Ganapathi, 
9 M. L. T. 423; 21 M. L. J. 550 424 

Transfer--Transfer of case—Power of High 
Court to transfer incpiirv under Extradition Act 

946 

Transfer application— e xomination of 

witness after disposal —Prosecution not legal 622 

Transfer of CSiSe—Ground*~DUcrefio’i to 

refuse bail—Improper ejclusion of evulence — Dintine- 
tion belieeen tpiexfions which witness cannot be com¬ 
pelled to answer and those u'hich witness cannot be 
permitted to answer—Admissibility oj the answers 
ichere the w'itness waives his right of n/tt replying— 
Cross-examination of witness, its scope—Police papers 
—Evidence Act {I of 1872), ss. 121, 123, 124, 12-5, 
126, 13S. 

A Magistrate has discretion to refuse bail and the 
fact that ho has refused ba/l will not constitute a 
ground for transferring a case from his board. j 


Transfer of case— concid. 


An error in disallowing certain questions in tho 
cross-oxainination of a witness does not afford 
suHicient ground for the transfer of the case. 

Tho question of improper exclusion of evidence is 
]iot one winch sliould ordinarily bo gone into during 
the pendency of a case. 

A distinction sliould be drawn between (piestions 
which a witness cannot he compelled to answer 
and those whi<'h he cannot bo permitted to answer. 
Tho latter <‘lass id questions might properly be 
forbidden but questions <*f the former class are in 
noway baried; a witness has merely the right of 
refusing to answer such (piestions, witliout any 
hostih* inference beingdrawn from In's refusal. Tho 
most, therefore, tlmt a Magistrate can do, in tlio case 
of a witness who is igriorant of liis privilege, is to 
warn liim tliaf he need not answer. Hut if tho wituess 
elects to waive his privilege of refusing to answer, his 
answer is admissible in evidence. 

Cross-examination need not he confined to matters 
raised elsewhere in the evidence. 

The right of cross-examination given by the Evi¬ 
dence .Vet is not fettered by tl>o fact that Police papers 
are in existence but have not been referred to. 
Section 138 of the Evidence Act gives tho defence 
the right to cross-examine prosecution witnesses at 
the conclusion of their exumination-in-chief and such 
cross-examination may be on all points and by means 
of all questions not disalhuvod by tin* ?/videnco Act. 
Though the defence have the furtlim* right to rc-call 
and cross-(*xaniim* prosecution witm*sses after the 
charge has been framed, they cannot lie* compelled to 
so <h*f('r all or any of flu' (ToSR-exajnination which 
they are hv law etititlc'd to make. To do so is to 
(h'privc fhom of jiarl (►f tin’ means available for 
(thtaining an Older of discharge. Mahomkd At.r.Y r. 
EMi’raoR, 4 Hi'R. L. T. 113 917 

Transfer of Properly Act (IV of 

1882 ) —ilortyage - ('oiiditinnal decree for sale or 
foreclosure ~ Interest snbsegneiit to the ilote fixed— 
Court rate only nlloued. 

Interest subseejuent to the date fixed for payment 
by a conditional decree for sale or foreclosure should 
b(* allowed at tho Court rate on the whole sum duo 


including costs instc’ad of at tho contract rate on 
the mortgage-money. Pyare Lal v. Ham Hatan, 7 
N. L. U. 14 t95 

- S. 6— Riyhf to rccehe 

Moggu —Assignment thereof — ru/idity. 

Moggu is an allowance received by a unrytiur from 
walawargdars who hold lands within the icnry for which 
lie holds tlie patta. It is the concession paid to the 
wurgdar for his trouble iii collecting tho revenue and 
paying it over to CJovernmcnt. Tho right to tlic 
Moggu allowance is transferable and section 6 of 
the Transfer of Property Act is not opposed to such 
transfer. The assignee can only claim payment of tho 
Moggu if the icarydur has fulfilled his obligation to 
receive tho revenue from the walawargdar and pay it 
to Government. Ganpathi v. Mani Anantha, ^ 

W. N. 233 665 

- — S. 6 (f")— Brcrtc/i o/ con¬ 
tract—Right to sue for damages, whether assignable — 
Contrart for payment of debts—Breach of contract 
Repudiation of liability by promisor— Cause of action 
— Right of promisee to sue promi8>r— Limitation- 
Promisee to wait for a reasonable tiine—Contract Ac 

ax of 1872;, 88. 39, 49. 
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Transfer of Property Act-contd. 

A mere riglit to s»o for damages for breach of 
contract is not assignable under the Transfer of 
Property Act. 

Abu Muhemed v. S. C. ChunJer, 36 C. 845; 13 C. W. 
N. 384; 1 Ind Cas. 8 57, followed. 

Such a right was not assignable even under the 
Common Law. 

Whore there was a pcrs«)nul agreement by the 
defendant with the plaintiff on 15th January 1898 to 
j)ay a certain debt owing by the plaintiff, and on 
defendant's failure to discharge the debt plaintiff paid 
the same himself and sued defendant for its recovery 
on 5th December 1904: 

Held, (1) that the cau.so of actif>n for plaintilT’s 
right of suit did not arise on the repudiation of his 
liability under the contract by the defendant, nor did 
time begin to run against the idainriff from the date 
of such repudiation; 

IJochtifr V De La Tour, 2 B. A H 678; 22 L J. 
Q. B. 455; l7Jnr. 972; 1 \V. R. 4<)9 and Froxt v. 
Knight, U R. 7 Exch. Ill; 41 L. d. Ex, 78; 26 L. 
T. 77; 20 W. U. 471; Sub'aya R^tidi v. ifanikka 
Koundan, 2 M. W. N. 265; 9 M. L. T. 479; 10 Ind. Cus. 
268, referred to. 

(2) that the fact of payment of the debt by the 
plaintiff did not give him a cause of action, but that 
tlie jdaintiff should showu breach of contract by the 
defendant to enforce his right of sint; 

(3) that the j)laintiff should have waited for a 
reasonable time, after the expiry of which the «b*fond- 
ant may be taken to have broken his contnu*t and 
plaintiff wos entitled to sue ns for such breach; 

Doraifinga Terar 7. Arunnchcllam Chetfi, 23 M. 441, 
referred to 

Kumar Nnfh Bhuttacharjee y. Noho Kumar Bhutta^ 
charjee, 26 C. 24 , distinguished. 

(4) that the (piostion as to what is reasonable time 
is a question of fact iit each case, and that the 
reasonable time in this case for plaintiff to wait for 
I)orformance of the contract by defendant was three 
years; 

(5) that plaintiff’s suit was barnul. Gopala Aiyak 

1 ’. Uamasawmy Sastbioaf. 320 

■- -- S. 10 459 

'-—-S* 10 —Condition rex- 

training alienation — Condition that lexxor shall not be 
able to sell hij auction land leased to pug a debt other 
than arrears of rent - Whether void —No covenant for 
re-entry •^Condition not for benefit of lessor and hence 
void. 

A lease recited (1) that the lessees shall liavo no 
power to transfer in any way the property leased, by 
sale, gift or otherwise, ^2) that the lessor shall not be 
able to have the said lands sold by auction for any 
debt other than arrears of rent thereof, nor shall any 
other creditor Is* able to cause the same to bo 
attached and sold by aucti«jn, and (3) that the lessor 
does not grant the lessees or their lieir.s any tnins- 
fombh* inteitjst in the ]>roperly: 

Held, that unless there is a covenant for re-entiy, a 
restrictive clause of tlie type contained in the instru- 
nient is inoperative in law; that as th<? conditions 
are not for the benefit of the lessor, liecuuse there is 
no covenant for re-entry, the conditiejns are voidniider 
section (»(»f the Transfer <jf Property Act, and that 
the landlord is not bound by the restriction she placed 
upon herself, Jiamely, that even she would not be able 


Transfer Of Property Act— contd. 

to have the land sold for any debt other than arrears 
of rent, and that eonsetpiently she may bring to sale 
the pri»perty leased, in exocution of a d(*creo not for 
rent obtained by her against the lessees. Mahananda 

Koy r. Sarat Moxi Deri 374 

— - - Si 4 I — Bona fide trans¬ 

feree—Transferee making no inquiry as to liis 
transferor’s tith* 961 

" ——-S, 41—Re-piirchaso, con- 

dition for—/dc purchaser for consideration 
without notice 779 

“■ ' ■ - -- Si ^3 —iforlgage by un¬ 

authorized person^Sale upon that mortgaje—Ae- 
ijuisltion by transferor of oienersliip in the property 

subsequent to the sale upon the mortgage, effect of _ 

Contract of transfer must subsist at the time of ac¬ 
quisition. 

Section 43 of the Transfer of Property Act applies 
to a case in which tlio contract of transfer subsists 
at the time when the property comprised in the truns- 
fer wnssubsequenlly acquired by the transferor, but the 
section cannot be applicable when the contract of 
transfer had come to an end before the acquisition of 
the property. 

Ihirga l)asv. Muhammed Ismail, A. W. N. (1908) 
15>, di'tinguished. 

S. mortgaged his own share as well as the share 
of his brother B. to D. IJ. brougiit a suit on the 
im)rtguge and obtained a decree in e.xocution of 
which he himself purchased the mortgaged property. 
Subsequent to the purchase, B. died and S. inherited 
his share in the proj)erty: Held, tliat D. was not 
entitle<l to take that portion of the property which 
belonged to B. and which S. acquired after the 
contract of mortgage had ceased to e.xisf. Jadu Rax.s 
Ue*AJ»HJVA V. SfIKOJIT SiXGtF 443 

--Si 52 - -Lis pendens, (toc- 

trine of—Mortgage effected during the pendency of a 
suit, validity of — Sub-mortgagee, rights of. 

In 1880 one C. niortgaged a certain share to It. and 
8. with possession. Tliree deeds (tf further charges 
were also sub.sequently executed. One B. became 
entitled to a ith of the interest of the mortgage 
executed by C. In 1896 the father and guardian of 
B. snb-mortgaged (hut Ith share to the appellant 
undertaking to put him in possession if the money 
was not paid within one year. B. ratified the deed 
when he came of age. In IGO.") the appellant su<‘d 
for possession of the i)roperty mortgaged to him 
impleading B., his original mortgagor, and other p(‘r- 
soFis representing the original mortgagees R. and 8. 
The summons to C. in that suit was served on 
January 22nd, 1905. During the pendency of that 
case, that is. on February 10th, U;05, C. mortgaged his 
sha e to tho respondents. Subsequently, the respond- 
cuts i*edeemed the four mortgages made by C. Tho 
appellant’s .suit in the meantime pi*oceeded and ho got 
a decree for jmssession of the ith share as a sub- 
mortgagee. The respondent bi-ought the present 
suit for posse.'^sion of tho sahl sliai-e again.st tho 
appellant: 

Held, that under section 52 of (he Tran.sfer of Pro¬ 
perty Act the respondent could not take a valid mort- 
gage and in order to take possession of the share 
mortgaged to him he must pay to the appellant Dh 
of tho money due on the basis of the four mortgages. 
Deu! Din r. Mannu Sixgij I 0 

--—--s, S3 906 
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Transfer of Property Act — coutd. 

- ' - S* 53—J/a/rt Jhl^ sa?e 

922 

-s. 54 546, 919 

-- S« 55— Conditional decree 

/nr posiiCHiiion —IVudor’/i h>H —Intercitl on purchase- 
moneij. 

Section 55, clnuso (4) (fc), of the Tmnsfor of Pro- 
perty Act does not "ivo tlie vendor nn absolute rij^lit 
to interest on the purchase-money irrespective of tlie 
equities and circumstances of each case 

I.egijalt v. Metropolitan Haihnnj Co, (1<S70) 5Ch. A. 
710; i 8 W. U. 1060, distinjfuished. 

Tlie object of the clause is only to give tlie v(>ndor 
a lien on the property for unpaid purchnse-money, 
which -.vill enure also for interest if any interest is 
payable. 

It is obviously inequitable in the absence of express 
and distinct stipulation that eitlicr party to the 
contract should at one and the same time enjoy the 
benelits flowing from possession of the property and 
those flowing from possession of the purchase.monev; 
the estate and purchase-money being things mutually 
exclusive. 

Qii.rre: 

Whether a decree for possession in favour of a 
vendee conditional on his paung the purchase-money 
can be made in the case of registered sale-deeds 
according to the provisions of the Transfer of Pro¬ 
perty Act. 

Vehiyuth't Chefty v. Goi’indo.sunini Nniken, 1 M. W. 
N. 037; 9 M. L T. 108; 8 Ind. Cas. 3 5*4; Sa*j6ram'/nia 
v. Son'nn, 27 M. 28, referr^il to. Muthia 
ChKTTY V. SiNXA VffI,LIAM CUBTTY, 2M. W. N. 228; 

9 M. li. T. olH; 21 M. L. J. 236 652 

-s. 55 sub-sec. 4 

cl. (V)-i endor atid purchaserVendor's lien Jor 
unpaid purchnse-mjneij —Money which vendor direct¬ 
ed Venice to pay to a third parly - Whether lien 
subsists—Ayency — Wiiii'er of a portion of the amount 
hy payee, whether enures for the benefit of the person 
aiithoiising payment. 

A person, who directs another to ]iny monev t«) a 
third person, is entitled to coniitermuml that order 
before that person has entered intj direct relations 
with the third person and agreed to p.iy it to him. 

Where an agent is directed or authorised by his 
principal to pay to a third p.*rs');i moneys existing 
or accruing in his hands to the us 3 of llio prlticipal, 
and he expressly or impliedly contracts with such 
third person to jiay to him, or to receive or hold the 
money on his b 3 half, or for his use, ho is personally 
liable to pay such third person, or to receive or hold 
the mon 'V on his behalf, or for his use, ns the ca.so 
may bo, even if ho has had fresh instructions from 
the principal not to pay to such third pers in. 

Grij^n r. Weatherby, b. R. 3 Q, B. 753; 9 R and S. 
726:37 L, J Q. U 280; 18 L. T S'vl; 17 W. K. 8, 

referred to 

And if the person entitled to the payment 
excuses a portion of the amount in favour of the per¬ 
son directed to pay to him, that is a benefit derived 
by the latter from the creditor for which he is not 
bmnd t) account to the person by whom he is 
directed to make the payment. 

A vendor’s right of lien for unpaid purchase, 
money can only be lost by an express or implied 
contract of waiver 

K . ‘>6 r. Maepherson, 31 C. 67, referred to. 


Transfer of Property Act— contd. 

A vendor, who has directed the purchase-money 
or a portion thereof to he paid to a third party, mast 
be taken to have waived by a contract, necessarily 
implied from his conduct, the right to a lien for any 
portion of the money to bo paid to the third party 
under the agreement. 

A'idulln Henry v. Mnmmnli Beery, 7 M. L. T. 376* 
33 M. 446; 5 Iml. Pas 87, referred to. 

In .«ueh a ca.se the vendee cannot bo regarded as 
holding the money as the vendor’s agent. SivA Sdb. 
KAMANtA V. (J.SAN'ASAM.UAXDA, 21 M. L. J. 369j 10 

M. L. T. 71 98 

" S. 59 — Sale or mortgage 

—Application for partition in Revenue Court by 
morlyngces, whether ajfects the morfgagor—Redemp- 
tion—V. P. Land Revenue Act {III of 1901), s. 233K, 

application of. 

.V document i)urporting to hd a sale contained a 
clause to the effect that if, within six years from the 
date of the transaction, the amount secured was paid 
back the sale would become void : 

Held, that the document was a mortgage by con- 
ditional sale and not an out and out sale. 

lialkcshan Das v. W. F. Legge, 2i A. 149; 27 I. A 68* 
4 C. W. N. 15.3, followed. 

G’/ju/nm Xabi Knan y. Niazunnisen, 8 A. L. J. 119; 9 
Tnd. Cas. 140, dialinguishod. 


If the mortgagees of certain property make an ap¬ 
plication in a Revenue Court for parfitiou of the 
j)roperty and the mortgagor raises no objection 
to the application, the right of redemption is not 
affected by such j)artit ion and section 233Ar of the 
Land Revenue Act does not preeliuJe tho mortgagor 
from bringing ji suit for redemption. Bu.hhadab Rai 

V. RiR.iKA.r R.vi 630 


S. 83 — of mort 


ymje moiwy after suit by mortgagee - Tender in one 
Court while mortgagee’s suit pendtay in mother Court 
'nrdi liltj -Hifij oj mortgagor to put mortgagee in 
•ses<iiin — Teii'ler aindr ivithout putliag mortgagee 


—In 

pifMSi 


in passr.'^sinn, effect of—Civil Procedure Co'le ^ 

of 1908;, (). XXIV, r. 1. 

S 8 etic>n 8 67, 86 and 88 of the Transfer of Property 
Act should be read with section 83. 

After one Court has taken coguizunce of a suit by 
a mortgagee for tho euforeemeiit of his mortgage, 
lh 3 mortgagor cniinot deposit the mortgage amount 
in another Court under section 83 of the Transfer of 
Pronertv Act. 


When a suit has once been instituted, payment into 
Court is regulated by Order XXIV, rule 1, of tho 
Civil Procedure Code, 1908, and tho cirouinstaiuH) 
that tli 3 mortgagor was not aware of the institution of 
the mortgagee's suit at date of his deposit under 
section 83, wouhl not affoct the mortgagee’s right to 
proceed with his suit or to enforce his rights as they 
stof>d at the date of the suit. 

—Whether n mortgagor can, subsotpiont to 
the mortgagee’s suit, deposit tlie mortgage amount 
in the very Court in which the suit ia pjnding. 

Where, under the terms of a mortgage-deed, tho 
mortgagor is bound to put tho mortgagee in posses¬ 
sion of the mortgaged properties, tho h)rmor cannot 
depo.sit tho mortgage amount in Court before first 
giving possession to the mortgagee. 

iiamsonji y, Krishnaji, 26 B. 312, referred to. 
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Tani Bhaguan v. Hori bin Bhavani, (1887) P. J. 315 
ami Mulhar Qopal Kulkaini v. -•Inandi'om valud 
Kunkam Chond, (1889) P. J. 51, referred to. 

Section 83 of the Transfer of Property Act pre¬ 
supposes that the mortgrgor, when he proposes to 
lake action under section 83, has a valid ripljt to 
redeem and is not attempting to exercise the right of 
redemption in a manner contrary to the provisions of 
the contract between the parties. Bayya Sao v. 
Narsisgua Mahapatro, 10 M. L, T, b7; ( .911; 2 M. 
W. NM26 393 


--ss. 86 and 87- 

Decree for foreclobure obtained agaimt nil the defend- 
ants - Order ubeolute obtained only against some of 
*he defendants, validity of Payment of the decretal 
amount by the defendant against iohoin no order abso¬ 
lute passed, effect of—Foreclosure decree discharged 
by the payment made by one rlefendant against all 
— Deci'ee joint and against all the judg¬ 

ment-debtors—‘Redemption by a puisne mortgagee, 
effect of. 

In :892 one B. mortgaged a portion of his share 
by way of conditional sah* in favour of the rcspondoi.t. 
Siibsequontly, in 1890, after the death ofB,, his sons 
inorlgagetl with possession the entire share to cue 
K., now represented by the appellant. The re- 
RjM)ndent instituted a suit for foreclosure on his mort¬ 
gage of J892 and itnpl uded K., and the sons «)f B., 
a.s defendants to liis suit and obtained a decree for 
foreclosure. In applying for an order absolute, 
however, ho did not make K. a ])arty to the proceed¬ 
ings and oblaintnl tlic order oidy against the sons of 
B. Subse([uently, on the objection of K, it was 
decided tliut the order oLtuined against tlie sons of 
B, did not bind him and that he should be allowed 
to deposit the decretal amount and tliereby to redeem 
the property. K. deposited the money whiidi the 
rea^wndont withdrew and thus diis mortgjigo was 
sutistied. The respondent now, on the basis of the 
order absolute against tlie sons of B. alone, sought to 
redeem .tf.’s mortgage of 1890. The <jUeatioii for 
decision was, whether the order absolute obtained by 
the respondent could still be considered as subsisting 
idthougli his <lecretal amount liad been deposited in 
full and his mortgage-decree satistied: 

Held, that the decree for foreclosure obtained by 
the respondent was a joint and indivisible decree 
against all the defendants and there could be only 
one order absolute affecting all the defendants. The 
effect of the deposit of money by K. who was not a 
party to the order absolute, was that the respon'lent’s 
mortgage had been satisfied in its entirety and he 
could not, therefore, urge that the eipiity of redeinp- 
tioii, wliieh was actpiired by him us a complement to 
the mortgagee-rights under an incomplete foreclosure 
proceeding, still vested in him. The effect of the 


payment of tlie decretal money by K. was, that tin 
respondent's rights us mortgagee passed to tin 
redeeming puisne mortgagee whatever they were a 
the (lute of such payment. 

Uvssanhhai v. Umaji, 28 B. 163; Kedar Nath v 
8yed Hafiz All, 10 0. C. 366, referred to. Kam J*ar 


tap V. bACHiru Misra 


dure 


— S.87 

— ss. 88« 89 

— S, 99-Ku1o 

100 


174 

174 


of 


procc- 
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Transfer of Property Act —concld. 

-SS. 130, 131 510 

-S. 137 859 

Transferability —Usage or custom of trans-’ 

Ingredients, what are, to j)rovo tho 
custom—Growing usage, if binding upon landlord 

- 325 

Trees— Jurisdiction of Civil Courts to attach and 
sell trees 473 

Trespasser. SecAnvERSn Possession'. 

Trust —Lands set apirt for private temples of a 
tar wad —Whetiior tarwud properties 398 

-Mru'tgaged property—Mortgagee in pos.'ies- 

sion—Attachment a.s mortgagee’s property—Claim 
by mortgagor - Position of mortgagee 994- 

— Hereditary trusteeship—JO'inoval of present 
trustees—Minin' successo)—Appointment till minority. 
Tho dismissal of a trustee for tho time being on 
account of gross neglect and violation of the trust does 
not entail a foiTeilure of tlie hereditary ortice which 
descends to tlio ne.vt heir, if of fall age. If the next 
lieirisa minor, some other trustee will be ajipointinl 
until the minor attains majority. 

Snmasund ira Mudolinr v Vythilinja Mu ialiar, 

19 M. 2^5, refeired to Muthl’ Kumara Mudai.ear v. 
Pai.axiappa CH>:TTfA«, 2 M. W. N. 3 '3;yM. L. T. 
495 3 00 


—- Religious trust, what constitutes ^Madrsa 

Local Hoards Act ( F of IH84-^, s. !yl —Power of Board 
of I{'‘renne to make over mannyemenf to Local Bonril 
-Power to ilismiss trustee- Management made over 
without dismissing trustee—Validity — Uegulatioii 
VII oj 1817 —Paivers of Ipiard of Revenne under that 
It^'yulation—Transfer to Tiihik Board of the charity 
properties—liiyhts of the Local Board under the order 
of transfer. 

.I., a female, constituted three properties, one a 
chattram and two houses, as endowments for 
canyiiig out certain charities, r/i., (I) to feed 12 
Brahmans on Bicedest day in the chattram building, 
(2) to porbinn archana to tlie goddess in a tenijilo 
at the cost of one rupee every Pridayand (3) to supply 
tu’cr morn, etc., to persons attending the festival of 
Moluyadi servori in 1'irnvottiyur. She appointed 
tho Ist defemlant as trustee along with two others. 
Oil his failure to carry out the trust and on 
his alienating the properly to defendants Nos. 2 
and 3, the Board of Uevenne, acting under Regu- 
lation VII of 1817, vested the management of 
the properties in the Taluk Board, Saidapet, with- 
out passing an order removing the 1st defendant 
from ottiee: 

Held, that the trust was not of a religious character. 
The distribution, no doubt, was to be amongst those 
>vlio attended the festival in the temple but it was 
not to l>e an offering to tho deity, and it wa.s not any 
ceremony which was part of the temple festival itself. 
The small provision for making archana would not 
make the trust a religious one. 

Kegnlatiou Vllof j817 and Act XX of 1863 ,iro 
applicable to endowments made both befoix' and after 
the said enactments. 

Sivayga v. Rami Rechli, 22 M. 223, followed. 

Tlie Board of Revenue had no power to transfer 
tho management of the trust witliout lirst dismissing 
tho trustee then in office. ^ 
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Gar.ayati Aijyar v. Sri Vclnvi/ana Ahgaainga 
BhaHar,'^{) M. 584; 1()M. L. .1 435;'I M, L. T. J27, 
Sheik Davud Snibn v. Husatn Saiha, 17 M. 212, fol* 
lowed. 

Vcnkale^a XnytKhi v Shirmnn Pkatngopo Shri Shabt- 
gopa 'VmiHii, 7 M, II. C. H. 77, referred to. 

Under section 51 of Act V of 1884, flu* Board of 
Uo%-onuo Ims tl>e power of making' over the inanajre- 
nient of a trust to a Local lioanl in exorcise of its 
right of auperintcndcnce. Tlio Board of Kovenue is 
empowered to moke over to u local body both the 
management and superintendence. 

'ihe Chtiirmnn }[untrip<il Councily Rajamundry r. 
Sunurla Venkateswarulu, 3l M. Ill; 3 M. L. 1’. 241, 
Nilatjthakf>hi Ammnl v. Tnlnk Board of Mr.yuvorain, 
20 M. L. J. 885; I M. W. N. 12; 8 il. L. T 341; 8 Ind. 
Cas 488, relied upon. 

The Board of Bevenue can <lisniiss a trustee for 
misconduct VKNKAT.A(’tiAr.A I’illai e. TaiA’K Boahi*, 
Saidapet, 2 M. \V. N. 301; 21 M. L. J. 305 30 I 

Undue Influence. Src Contract Act, s. (iO. 

U. P. Land Revenue Act (III of 
1901), 3. 233K 630 

U. P- Municipalities Act (I of 1900), 

s. 94 -N’otice—Defendant acting in the caj)acit 3 ' 
of member—Suit for malicious pro.seeution 1 

Unlawful assembly. See Penal CotiE, 
s. 71. 

Use and occupation — Compeusation—Fix. 

ation ( f rent of ordinary tenant-at-will - Fair occu- 
pation-rent where no rent previously paid 2 

Valuation -Collector’seertilicatos—Civil Court’s 
power—Stamp of imjiropcr (lpscri])tion—Kejcction 
of a document not duly stamped—Aj>poal—Court’s 
duty 702 

- ■ ■ —w of suit —Suit f»)r declaration that 

adoption is invalid 816 

- - — Suit for declaration of tilir'nnd 

injunction to restrain defendant from coUcriinq vent 
■—Whether plaintiff entitled to value unit arbitrarily — 
Value of property to be a value of relief—Court /Ves 
Act (Vli of 1870), s. 7, (41), cta»o*e.< (u) 

and (d). 

The plaintiff sued in the Court of a Mun.'^if for a 
declaration of title and for an injunction restraining 
the defendant from collecting rent from the cultivat- 
ing raiyat^y and valued the reliefs claimed at Us. TOO. 
The defendant objected that the value of the property 
in dispute was Rs. 5,000 and that the suit was not 
maintainahlo in the Munsif’s Court: 

Held, that, in substance the plaintiff will obtain 
pos'-ession of the properly, as landlord of the culti¬ 
vating raiyats, and that the value of the relief .sought 
is the value of the property in dispute. Krishna Das 

V. IIari Charan, 14C.L. J. 47; 15 C. \V. N 823 

865 

Vendor and purchaser-conditional 

decree for possession—Vendor’s lien—Interest on 
purchase-money 662 

--Vendor’.s lien for unpaid 

purchase-money—Money Avhich vendor directed 
vendee to pay to a third party—Whether lien sub¬ 
sists—Agency—Waiver of a portion of the amount 
by payee, whether enures for the benefit of the 
person authorising payment 98 


Vendor and purcfiM^^*—condd. 

--- Thn^'of purchaser—Vendor 

not in possession — Vendee failing to make inquiries— 
Bound hy title of Ihe person in possession. 

It is the duty [of a vendee, not merely to rely upon 
the paper title disclosed hy the sale-deed in faA’Oor 
of the vendor, hut also to make inquiries of the per¬ 
son in actual posses.sion of the property sold as to 
thetifle of that jiersou. If the vendee fails to make 
any iiupiii'ies of the person in possession he Avould bo 
bound l)y such title as the said person possesses. 
VVANKAITACHARYA .SlIUlNIVASACIIARYA t’. YAMNASANI 

Raiihuasami, 13 Bom. L. R. 256; 35 B.269 8l7 

- - Registration of conveyance 

and delivcry^f possession to vendee—Right of vendor 
to cancel sale—True consideration different from that 
recited in ihe sale-deed—Promise by vendee to 
inainfniii vendor for remainder of lus life—Breach 
of ayreemenf—Right of vendor—Transfer of Property 
Act {H „f ,HH2)'yS. .54. 

Will'll a deed of sale of immoveable property is 
registered and possession taken by the vendee there¬ 
under, title to the property pas.sos to the party to 
whom the conveyance is c.xecutcd under section 64 of 
the Transfer of Property Act, and in the absence of 
fraud, undue intiuence, coercion or misrepresentation, 
the vendor is not entitled to have the deed of sale 
set aside 0 A*cn though the price is not paid or the con¬ 
sideration has failed. His only remedy is to recover 
the juirchasu-money. 

Sagaji v. SamdeVy 23 B. 525; Btiinalh Singh v. 
Paitu, '.:0 125; Ootindammal v. floialachariar, 10 

M. L. I 524, refened to. 

Whore the real consiilerafion for a deed of sale is 
not payment of money hut muiiitenance of the 
vendor for his life, and tlie vemleo fails to fulfil such 
obligation, the vendor has no right to have the sale 
deed set aside. 

The American Law, as staled in Pomeroy’s Kquity 
Jurisprudence, Volume VI, puragraph 086, cannot bo 
ujiplied to India. Simuaikr v Moniam Subra.mANIA 
IvKR, 10 M. L.'J'. 51; (H>11)2M. W. N. C;2l M. L. 

J 800 546 

---- Sole of land—Mutual cove¬ 
nants — Wla-thcr purchaser bound to pay purchase- 
money, before vendor 2)erfonns his agreement — Bar- 
nesf-money forfeiture of. 

A purchaser is not bound to pay the balance of the 
imrehase-mimoy till the vendor has put the property 
ill the condition in which it is to bo conveyed to 
him. 

Therefore, whore the vendor of certain property 
undertook to shift a door and to put u}) a fence and 
the purchaser undei-took to pay the Imlance of the 
eonsideration within three months: Held, that the 
jiurchaser Avas justified in not paying the balance of 
the purchase-money until tlu* vendor had carried out 
his part of the contract, and that the purchaser was 
entitled toget hack his earnest-money os the A'endor 
failed to perform Avhnt he had undertaken to do. 
Rasik Lal r. Chandra Bhushan 525 

— Cnstampi'd pro-note executed for 

unpaid Consideration — Suit on pro-note —Decree on 
original transaction. 

A sale of certain land avus effected in consideration 
of payment of money. In lieu, hoAA'Ovor, of actual 
payment the ventlor received from the vendee 
an unstamped promissgry note. In a suit by the 
vendor based on the promissory note to enforce the 
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—Estoppel 

Wajib-ui-arz. 


186 

(luu)ilied tu 

796 


Vendor and purchaser-conoia. 

personal obligation of the vendee, and not based 
on the transaction of sale to enforce vendor's 
lien on the property: 

Held, that no decree could be passed, though the 
sale entitled the plaintiff to the payment of the 
purchase-money and the law gave him a lien on the 
property for that amount. 

Where a document which cannot be used in evi- 
dence is executed to prove a complete jirc-cxisting 
right, a suit may be maintained on the original right 
itself unless it be shown that it was entitled to merge 
the right in tlio document, but where at the time that 
an obligation comes into existence, a document is 
executed as the evidence and record of that obligation, 
a suit to enforce it can be only on the document itself! 

Pothi Reddx v. Velayuda Siian, 10 M. 94; Yerlogadda 
Veeraragavioh v. Oorantla Ramayya, 29 M. Ill; 15 
M. L. J. 4S4 and Sheik Akbar v. Sheikh Khan, 7 C. 256, 
referred to. Kodali Mallayya v. Tarigopala 
Ramayya, 21 M. L. J. 462/ 10 M. L. T. 65 177 

WalV6r —Suit for couipon«atiou against IluiUvav 
Company for non-dcliverj' of goods—Notice of 
claim, proof of—Offer by Railway Conipiiny to pay 

" ’ 122 

See Pre-emption 
y interpretation of 
Ward Headmen and Block-Elders not 
bo witnesses of Ecurch ^ 

Water rights — RilHirian owuere, riyhttt nf — In 
junction reelraininy the yiparian owner froni ercctimj 
a dam acnes the river-Rightu of each otvnera to 
the Jhio of water not ahi<olute and exclm^ive hut 
relative—Injunction alloirable only i>o far as to stop 
the flow of the stream or cause material injury to the 
other oioners. 

The respondents owned a village on the bank of 
the river Sai and the appellants some other villages 
about 12 miles higher up the river. The appellants 
built a dam across the river and the respondents, 
thereupon, sued to obtain a permanent injunction 
resti-aining them from herouflor building a dam 
across the river which would prevent the water from 
nowing down to tin* respondents’ village or materially 
reduced the amount of the water that Hows down. Tlio 
Courts below granted an injunction restraining the 
Rppollauts altogether from erecting a dam of any 
Kind in future: 

Held, that the terms of the injunction grunted wore 
too wide. According to the ordinary law each owner 
IiM a right to the usufruct of the river or stream 
A^mich passes through his laud. That means not an 
absolute or exclusive right to the flow of the water 
but subject to the similar right of all the proprietors 
of the banks on each side to the reasonable enjoyment 
of the same; in short, a riparian owner lias a right to 
use and consume the water for irrigating the land 
abutting a natural stream, jirovided that he does not 
thereby cause a material injury to other like owners. 
Ihe decree of the Courts below was, therefore, modi- 
ned and an injunction granted restraining the 
appellants from damming up the river in such a 
way as to stop the flow of tho stream or cause a 
material injury to the respondents. • . • 

v.Narain, 29 B. 367; 7 Bom. L. R. 266; Deli 
Prasad V. Joynath, 24 C. 866; 24 1. A. 60 (P. C 
referred to. Shso N arain Sinoh v, CsAKDRABnAL 

Widow. See Hindu Law— Widow. * ^ * 




Will —Execution—Prior Will—Genuiriewse. 

On 'st August 1904, tho testator executed a Will 
and two days later another Will was sot up as having 
been executed by him under circuinstauces which 
made it highly improbable that ho had executed it: 

Held, that tho latter Will was not gonuine. Chinna 
Basavayya V. Eal-imanchili Bafammad, 9 M. L. T. 

35+ , . 420 

tamily arrangement ~Immediate operation^ 
Final and irrevocable—Whether document is Will— 

Inconsistency in pleadings—Costs. 

An instrument which was a family arrangement 
arrived at by tho mediation of certain gontlemen who 
were old friends of ll,e family, and wliich was intend- 
ed to be operative immediately and to bo final and 
irrevocable, was held to bo a non-testanicntary 
instrument, and, therefore, void ns regards immovo- 
able jiroperty, because it was not registered. 

Notwithstanding conflicting views presented by 
tlic appellants, their Lordshipij gave effect to the real 
character of tho instrument, but did not allow costs 

to the successful appellants. U.mrao Singh r. Luchh- 
5IAN Singh, i5 C. W. N. 497; 8 A. L. J. 465; 13 C. L. 
J. 619; 9 M. L. T. .">07; 13 Bom. L. K. 404; 21 M, L. J* 
637; 33 A. 344 285 P C 

~ -Gift—Construction-Bequest in favour of twl 
brothers living jointly, xvhefher creates joint or sepa. 
rate interest—Joint tenancy unknown to Hindu Law. 
A gift and a Will were made in favour of two 
brothors living jointly as members of an undivided 
Hindu family. There was nothing either in tho Will 
or in the deed of gift which gave any indication as to 
whether the testator or the donor intended that the 
two brothers should hold as undivided co-parceners or 
as tenants-m-oonimon with separate interests. More- 
over, both at the execution of tho Will and of the 
d<^ed of gift tho father of the donees was also living 
with them jointly: i/tdd, that both tho Will and the 
deed of gift conveyed separate interests to the donees. 

The principle of joint tenancy is unknown to Hindu 
l.nw except in tho case of eo-parcenary botwcon tho 
members of an undivided family. 

Jageshur Karain y. Ham Chandra, 23 C. 670; 23 1. 

A. 37; Venkattagyyama Guru v. Venkatarainayamrna 
Guru, 25 M. 678; 4 Bora. L. R. 657; Kurupai Kachiar 
V. Sankaranarayannn, 27 M. 300; Vydinada v. Nagam. 
inal, il il. 258; Mankamn Kunwary. Batki^hen Das 
28 A. 38; A. W. N. il905) 170; Gopi y. Jaldhara, 33 
A. 41:7 A. L. J.941;7 Ind Cas. 097; Dai Deuali v. 
Patel Bachardas, 26 B. 445, referred to. KisaoRi 
Dobain^i'. Mdxdra Hubain, 8 A. L. J. 757 565 

Original not forthcoming—Presumption—Revo. 

cation. 

Where an original Will is not forthcoming the pre- 
sumption is that it was destroyed by the testator with 
a new to revoking it. Soman Bibi v. Hiran Bibi 230 

— I lobate—Questions to be deciiled by Court _ 

Limitation— Disposing mind"—Proof ^Burden of 
proof-Probate and Administration Act (V 0/18811 
-Limitation Act (IXof 1908/, Sch. /, Art. 181. 

In jirocoodings under Act V of 1881 when Probate 
of a W ill 18 sought, tho Court is houud to grunt Pro¬ 
bate unless It flnds that the Will was not e.xecnted hr 
the testator or that he was not in a state of mind 
compe eut to exercise his testamentary powers or 

Th n testator’s own voluntary 

concern with the questions 
whether the Will, if proved, will be effectual'or vS 

ti certain parts of the property 

wi th which It purports to deal. ^ 
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The mere fact that a Will, if proved, mighty iti 
view of a previous decree of a Civil Court, prove 
ineffectual is no ground for refusing to grant 
Pr'jbate; nor is the Court competent to consider 
the question whether the Will is a valid disposition of 
property by the testator. 

Ifasammaf Baii V. Mnaammat Uunsnivi P. 

R. 1894, followed. 

Bormuttji v. Dhanhaiji, 12 B. 164; Parat Parshoiom 
V. Jiii Muli, 18 B. 749, referred to. 

The provisions of Article 181 of the Limitation Act, 
1908, liave no application to petitions for Probate. 
Consetpiontly, an application for Pr<d)ate nnule 4 
years after the death of the testator is not tiinc-barrcd. 

A’as/ii Cliitndrfi Deb v. Oopi Krinkna Deb, l9 C. 48, 
followed. 

The mere c.xccution of a Will raises a presumption 
that the maker of it knew and approved of it.s contents. 

iroDinis/j C/iii«Jor Disiraii v. Rasinnohini Dussj, 21 
C. 270, relied upon. 

But the mere fact that a testator understanHs that 
he is making a Will and by it giving the whole of 
his property to one object of his regard is not 
sufheieut proof that he had “u di.«posing mind. ’ 
lie must also have capacity to comprehend the 
extent of his property and tlie nature of the claims 
of others wliom, by his ^Vill, lie is e.xcluding from all 
participation in Ins j)ropcrty. He must be able to 
dispose of his pro|)erty witlj understanding and 
reason, lie must he able to understand his {tusitiem; 
to appreciate his property, and to f(»rm n judgment 
with respect to parties whom he chooses to benetit 
by it. 

Hanvood v. liikef, 3 Moore P. C. 282, Hefton v. Hop. 
icou i, I F. and F. 578, followed. 

In the case of an unofficious Will, made behind the 
back, and to the detriment of, of one of the legal 
heirs and at a time when the testator was practically 
at death’s door, the burden of ])roving that tlie 
testator had a “disposing mind’’lies upon the ju'o- 
pounder of tlic Will. 

A Hindu lady, who had l^ecn ill fur about a year 
before her death, executed a Will within a few hours 
of her death. At that time she was practically unable 
to speak and had to communicate her wishes by 
signs. She left all her property to a child who hail 
been adopted a few days before her death. The per* 
son who had a great deal to do with the drawing up 
of the Will was adverse to the legal heir. The 
testatrix had no reason to favour the child to the pre¬ 
judice of the heir. An application for Probate was 
not made till after the expiry of four years from the 
date of her death: 

Heldf that when the testatrix executed the 
Will, she had not sufficient understanding to com¬ 
prehend the extent and consequences I'f her act 
that by the Will she was depriving one of the heirs 
of all participation in the property. The petition 
for Prolate was consequently refused. Indau Nakain 
V. OnkarLal, 141 ?. L. U. 1911 130 

- Proof—Execution — HandwrUiioj — (Joveinment 

expert fwt cited and not crose^examtned—Opinion not 
adtnissible. 

The propounder of a Will should prove to the satis¬ 
faction of the Court beyond all possible doubt that it 


Will— cuncUl. 

a ♦ 

uas executed in accordancii with law and that the 
testator at the time of the execution was in a state 
of mind and body to be able to execute the Will and 
to fully appreciate what ho was doing in the dis¬ 
position of hifi property. 

Tlie opinion of tlie Government expert in hand¬ 
writing will) « as not called anil, therefore, not cross- 
examiiKMl, is imulmissibli? in evidence. Padma PRIYA 
Hkuva i’. Diiak.ma D.as, 15 0. W. N. 72S 96S 

Withdrawal of suit. Sec Civil Prockdubr 
Code. 1908, (). XXKI. 

--Appeal—Competency of 

Appellate Court to allow withdrawal after presenta¬ 
tion of appeal 813 

Witn6 SS6S cited by a party not ai»pearing— 
Court’s power to issue warrant of arrest—Default 
in appearance—Power of Court to proceed to decide 

tlie fuse 903 


Words and Phrases 

Absolutely 982 

All costs of process 899 

All previous parties 133 

Arrears cf water-cess 633 

As his property 994 

Assets held by Court 527 

Before the commencement of 
hearing- 380 

Chaupal 186 

Disposing mind 130 


Final order passed on appeal 

439, 444 


Fit case for appeal to His Ma¬ 


jesty 439, 444 

Haqiyat 850 

La-walad 277 

Lawful guardian 97 

MeraShufa 143 


On account of or in trust for 994 


Pecuniary Interest 577 

Person 972 

Principal Officer 141 

Purchase 683 


heside or last resided to- 
gexher 

Residence 

Than 

Two successors 
Watching proceeding 


487 

786 

669 

39 

33 


Wrongful restraint. FanalCodk, 

a. 841. 
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ALIjAHABAD high court. 

LhirTKits Patent Appeal No. 11 of 1911. 

March 24, 1911. 

Present:-Sir John Stanley, IvT., Chief 
Justice, and Mr. Justice Uanerji. 

JUGUL KISHORE and another— 
Plaintiffs—Appellants 

versus 

Pandit JUGAL KISHORK —Defendant— 

Respondent. 

Dcfcudatit (iclltiii ifi the capacity of a fncnihcy of n 
MnnicipaUty—Malicloiiti proHcrution, )»uit for—Sotire 
— r. /^ Miinkipnlitics Act (I of 1800J, a49’ 

The (Icfeiidiint, will) was a member of n MniuVipal 

Jhmrd and was charged with supervising the suiil. 
tation of tlie town, reported to the Secretary of the 
Board tlmt dirty water was allowed to How from a 
house of the plaiiitifTs. The Secretary ordered tlic 
proaocution of the plaintiffs but they were nc(|uiiteil, 
whereupon they brought a suit for damages for mali! 
eious prosecution: Held, that as the defendant 
had acted ill his capacity as a inembor of the .Muni, 
cipal Board he was entitled to a notice under 
section 49 of the Municipality .Vet before institution 
of the suit, 

Muhammad Snddiq Ahmad v. Pavnn Lai, 26 A. 22i>- 
distinguished. 

Bakhfairar Mai v. .Ifc Inl I.niif, 29 .\. 567, A. \V. X. 
(1907) 170, referred tti. 

Letters Patent Appeal against the derceeof 
the Hon’ble Mr. Justice Karamat Hu.sain, 
dated the 5tli of November 1910, in S. A. 
No. 90 of 1910. 

Dr. Tej Bahadur Sapru (with him Mr. 
Phimodar Ihs), for the Appellant. 

JUDGMENT.—Tiiis appeal arises out of 
a suit for damages for alleged malicious pro¬ 
secution. The defendant is one of two mem¬ 
bers of the iMunicipal Board of Banda, who 
were charged with tlie supervision of the sani- 
(ution of the town. He made a report to the 
Secretary of the Municipal Board to the effect 
H at dirty waterwasfouiid by him lobeis.suing 
from a house of the plaintiffs, thereby causing 
danger to the public health. The Secretary 


of the Board directed the prosecution of tlie 
plaintiffs, witli the result that the Talmldar 
before wliom the ca.se was heard acquitted 
Hie accused. They tiiereupon instituted Hie 
suit out of which this appeal has ari.sen. Tlie 
Hrst Court gave a decree in the plaintiff.s' 
favour and awarded them damages; upon 
appeal, the learned District Judge held tiiat 
the defendant was entitled to tlie notice pies- 
cribed by section 49 of tlie iMunicipalities 
Act, (Act 1 of 1900), and tliat no sucli notice 
was served and accordingly dismissed the 
suit. Section^ 49 of the Municipalities Act pre¬ 
scribes that ‘‘no .suit shall be instituted against 
a Board or against any member, ofllcer or 
servant of a Board in respect of any act pur- 
porting to be done in its or liis otlicial capacity 
until after tlie expiration of two montlis 
next after notice in writing lias been, in the 
ca.se of the Board, left at its office and in 
the case of a meuiLer, Officer or servant 
delivered to liim.” Jn Hiis case the lower 
Appellate Court has found that tlie defendant 
was a inemherof the Municipal Board; that he 
reported to the Secretary of the Boai-d that 
dirty water was allowed totlow from theplain- 
tiffs’ house into a public road. This was a 
matter of .sanitation which the Board had 
deputed the defendant and another membei 
of tlie Board to look after. The learned 
Dhstrict Judge Hods that the defendant pur¬ 
ported to act in his capacity as member of 
the Board,andthattlie notiee prescribedought 
to have been served. 

We are of opinion that the District Judge 
was right in the view which lie took. It is 
clear on the facts tiiat the defendant pur¬ 
ported to act in his official capacity. He 
merely gave notice to the Secretary of the 
Board of what he considered a nuisance or 
objectionable, affecting the sanitation of the 
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town. Upon this report the Secretary of the 
Boa ra touh. action. Whether or not tlie plain¬ 
tiffs were rightly acquitted on the cliarge 
brought against them, it is not for ns to con¬ 
sider. We have only to decide whether or 
not the defendant purported to act in his 
capacity as Municipal Officer, and if we find 
that he did so purport to act, then it appear.s 
to us tliat he was clearly entitled to the 
notice prescribed by section 49. We are 
not called upon to decide wlietlier or not 
the defendant rendered himself liable to 
damages for malicious prosecution if he 
acted with malice or without reasonable or 
probable cause. All that we decide is 
that he was entitled to the notice pre¬ 
scribed by the Act; and not having re¬ 
ceived that notice the suit is not maintain¬ 
able. The case is unlike the case whicli has 
been relied upon by the learned Advocate for 
the appellants, namely, that of Muhammad 
Saddiq Ahmad I'auna Lai (1). In that 
ease the defendant did not purport to act in 
good faith in pursuanceof tlie law but he took 
advantage of his position as a Police Officer 
to commit illegal and tortious acts, mali¬ 
ciously and without cause. That is a 
different case from the one now under con- 
.sideration. In this case undoubtedly, the 
defendant did purport to act as member of 
the Municipal Board charged with supervi¬ 
sion of the sanitation of the town of Banda. 
The case is more like the case of Bakhfawar 
Mai V. Afidnl Latif (2). M e, tlierefore, dis¬ 
miss the appeal with cost.®. 

Appeal diy'mi'fspil. 

(0 20 A. 220. 

(2) Vt) A. C67; A. W. N. (1907) 170. 


OUDH JUDICIAL COMMISSIONKR’S 

COURT. 

Rknt Appeal No. 3 of 1911. 

March 29, 1911. 
rrespuf-.-^Mr. Piggott, A. J. C. 

RAM DULARL and others—Pi.aintifps_ 

Appellants 

r< r.s-w.v 

HA1DAR Alii—D efendant—Respondent. 

Oudh Rnit Art (XX// -■/' ISPO/, 121//. 12-n' 
(i)iil \24D—Fi,iotwn uf rent cf f.iiimn ij tnmhlit.fit.ivill 

— Ffiir occupation-rent u herr no rent prerwuhltj ptUi _ 

Compensation for use anil occupation. 

At the time of partition of a village certain loncl.s, 
Avln'cli were tlie khud lashf of the rrsprindent, were 
iltiown into the niahal of (hr* appfllaof.'j an«l if was 
agreed that the respoml'Mit nonld have the riirlit.'! of 


an ordinary Umnnt-at-will. No contract was made re- 
‘raiding the amount of rent, or whether it was to bo 
paid in kind or in cash. The appellants sued tlie 
respi.ndont for arrears of rent claiming lialf the 
l>roducp. The first Court decreed the suit but the 
lower Appellate Court dismissed it, liolding that no 
contract express or inqiliud as to the amount of rent 
or the method of paymiMit of rent had been proved: 

Held, that then' being no provision in tlie Oudh 
Rent Act for the livntion of rent of ordinary tenants- 
at-will, the ajipellant.s wore entitled to a fair occu¬ 
pation.rent a.s compon.sation for ii.so and occupation 
of the Iniid in .‘Jiiit. 

Miisamniut Raj Kunr y. Kali Bokhsli, 9 U. C. 29C: 
Midiarnmod v. Ihc Depiitij Commissioner of 

Unliraich ns Manager, Court of Wards, Xnnpnra Rsfale, 
9 (). C. ;IG2. followed. 

Appeal ugninst the order of the District 
.ludge of Sitapur, dated 24th November 1910, 
rever.sing that of the Assistant Collector, 
Kheri, dated 16th August 1910. 

Pandit (hkaran Xafh Misra, for the Ap¬ 
pellants. 

Syed Zahur Alnnad, for the Respondent. 

JUDGMENT.—In tliis case the defend¬ 
ant-respondent was formerly proprietor of 
the entire village of Katri, in which the plain¬ 
tiffs appellants acquired, by mortgage and 
foreclosure, a four-tifths sliart*. The latter 
sul)se(|uentlyolitained perfect partition of their 
share hy means of proceedings before the 
lievenue Courts with effect from July 1st, 
1907. During the.se proceedings it was 
found that the present respondent was in 
actual cultivation of khitd kasl.f lands much 
in excess of his rateable sliare. A portion of 
tbe.so lands bad been cultivated b 3 '^ him con¬ 
tinuously for twelve yeJirs or more at the date 
of tlie partition ; the.«e were assigned to his 
mahtd on partition and witli them we are not 
now concerned. There was, however, in 
addition, an area of 133*63 acres in the 
cultivation of the present respondent in res¬ 
pect of whicli hi.s cultivation had not reached 
the statutory limit of tw'elve years. Provision 
was made for the.^e lands in paragrapli 10 
(2) of the partition proceeding. An area of 
I2ri4 acres out of the total of 1S3'63 acres 
above-mentioned wa.s a.'ssigned to the present 
appellants; it was expre.ssly laid down that 
the respondent w'ould have no rights of €x- 
pioprietary tenure therein, audit was pro¬ 
vided that if the respr-ndent chose to continue 
culiivating Ihe.se lands rr any portion of 
them, he should do so as a mere tenant-nt- 
will. 'lie I resent suit i.s to recover rent for 
the years 1316 and 1317 F. on account of an 
ar(a of 41*59 acres which admittedly formed 
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park of the total of 121 14 acres which passed 
to the inahal of the appellants nnder the 
terms of the partition above referred to. It 
IS not denied that the respondent cnltivated 

this land during tl.e years in .suit, and it is 

elear beyond question that he did so as tenant 
of the appeilants. The latter succeeded in 
obtaining from the Rent Courts an appraise¬ 
ment of the produce of the lands in question 
during the years in suit, presumably under 

the provisions of sections dl and 32 of the 
Oudh Rent Act; and the Assistant Collector 
in whose Court this suit was instituted gave 
the said plaintiffs a decree for the amount 
claimed on the basis of these appraisements. 
Ihe learned District Judge of Sitapnr, on 
appeal, held that no agreement to pay rent 
in kind was established by the evidence, and 
that as no rent had ever been fixed there 
Could be no decree for arrears of rent under 

section lOS (2) of the Oudh Rent Act. He, 

therefore, dismissed the plaintiif’.s suit alto¬ 
gether, and the latter came to this Court on 
second appeal. 

^ It U contended on their behalf, in the 
fii'.st place, that tliey are entitled to a decree 

for the money eciuivalent of rent payable in 

hind, as claimed. If this case were before 
me on tirst appeal it might be my duty to 
examine the record in detail with a view to 
ascertaining whether the evidence as a 
whole suHiced to raise a presumption tliat tlie 
defendant cultivated during tlie years in suit 
on an implied understanding that he would 
pay rent-in-kind in the proportion usual in 
the village. In second appeal 1 do not think 
such contention is open to tiie plaintiff.s. I 
take it as found against them on first appeal 
tliat no agreement express or implied lias 
been proved which binds tlie defendant to 
pay rent at any particular rate. 

On this finding the learned District Judge 
was probably right in liolding, regard being 
bad to the definition of an ‘ arrear of rent” 
in section 12 of the Oudh Kent Act, that a 
suit for arrears of rent ujider that Act will 

not he. There is, however, authority for the 
proposition that the District Judge should 
nave further considered the equities of the 
case, with special reference to the provisions 

n 1241) of the 

1 ^* might have given the 

P aintiiis a deciee fora sum of money on ac- 

tount of crnipeiisation for use and occupation 

0! the land in suit. I refer to Musavimat 


Baj Knar v. Kahi Buksh (1) and ^^vhr^m. 
mad Hasan v. The Depufy 
of Bahraich, as Manager, Comi of Wards, 
Kanpara Estate (2). On tin's point the 
appeal must, in my opinion, prevail. The case 
13 really a stronger one than either of those 
above^ referred to. The proceedings at the 
partition created a tenancy between the parties, 
and the defendant was the person who actually 
cultivated the land under tliis contract of ten¬ 
ancy. On the otlier hand, this is not a case in 
wliich the Oudh Rent Act or the Jjand Revenue 
Act provides any machinery by whicli the 
plaintiffs could get a rent determined, as i.s 
the case wliere an ex-proprietary teiiurej^ 
created, liie plaintiffs have no remed\' 
unless equity can be done to them, by way of a 
decree for compensation; they might, no 
doubt, ejecttliedefendant, butthecasesetupby 
the latter involves the contentiim that because 

tlie plaintiff acquiesced in his occupying a 
portion of their land under a contract of tenancy 
wiiich neglected to specifythe annual rent to be 
paid, tliere exists no law under whicli he can 
be made to pay at all. if it is not open to me 
to find that there was an implied contract to 
pay rent at any particular rate, 1 am still 
of opinion that the existence of a tenancy 
implies a contract to pay some rent, and that 
in the present case there is no reason why 
tlie plaintiffs appellants should not get a 
decree for compensation on account of tlie use 
and occupation of tlieir land. 

I remit the following issue to the lower 
Appellate Court: — 

What would be a reasonable rent for the 
land in suit during tlie years in suit, regard 
being had botli to the cla.ssification of the soil 
at tlie last Settlement and to the rate.s of rent 
actually prevailing amongst different classes 
of tenants for lands of the same quality in 
the .same villager 

It appears from paiagrapli 10, clause (2), 
of the partition proceeding already referred 
to, that tlie distribution of the "hhnd knsht" 
lands between the two mahals was made 
with reference to the Settlement Officer’s 
soil-classification, but I do not find in tlie 
terms of the said partition proceeding any¬ 
thing to support the contention put forward 
on behalf of the defendant-respondent, as a 
sort of alternative plea, that the rent payable 
for the lands in suit is nece.ssarily limited 

(1) 9 0. C. 290. 

(2) 9 0. C. 002. 
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to the Settlement Officer’s assumed rates 
for eaeli class of soil. Both parties should he 
allowed an opportunity of tendering evidence 
on the issue, and a linding returned within 
three months. I’en days will he allowed for 
objections. 


PUNJAB CHIBK COURT, 

SscoN'D Civil. ArpEAt, No. ;194 lp llUl. 

March 2S, 1911. 

Present: —Sir Arthur Reid, Kt., Chief Judge, 
and Mr. Justice Kensington. 

• ■■ ' M AJf AND OTHERS— DkFENI’ANTS — 

ApI'EI r.ANTS 
vn’SHs 

GHULAM SHAH—Plaintiff—Respondent. 

Pini jiih I're.Piupfion .Ic/ (// of 190.");. I nwl o— 
Custom, imiinnj into, jiyi'rlui1p<l Snlr -S'nture i>f 
transaction -('rrnflnn of omijxincu-ri'iJif': —/'/.•.rjn/'. 
tion. 

Secfioii (if th«' I’luijal) rr»*-oni]>tion Act jircc'IniU" 
iinjuirv into custom wiicro n'.rricultnral Inml i.s con- 
cerncJ. wlulo section 1 of tlio ,\ct furllun- cxprcs.^lv 
limits pre-emption to ensos of sales. Tin- initial (pe -. 
tion to lx* (letormineil in cases of pre.onjption, there, 
fore, is wiiether the imrticnhir transaction is nr is not 
n sale ns contemplated liy the .\ct. 

No right of pr('-(>ntpt ion can lie set np in cases 
wliore H jiroprietor grants ocenpancy-righfs to his 
tenants or ev(‘n to a stranger. 

Second appeal from the decree of the Divi¬ 
sional Judge, Attock Division, dated .'lOtli 
November 1909, affirming that of the 
Alunsif, 1st class, Pindigheb in tlie District 
of Attock, dated 5th May 1909. 

Mes.srs. Jhutr-iii-diu ni\d Muhummml /'/», 
for the Appellants. 

JUDGMENT —This case is before u.s as 
an appeal under clause (/*) of section 70 (1) 
of the Punjab Courts Act, and should have 
been entered in tlie register of appeals. The 
question of law involved is that stated in the 
second ground of revision, which alone i.s press¬ 
ed, namely, whether under tlie circumstances 
of the transaction in dispute it should be held 
that there has been a .sale giving rise to 
a right of pre-emption. The point is of some 
importance. The lower Courts have con¬ 
curred in holding that the plaintiff pre-emptor 
should succeed, hut neither of the judgments 
indicate clear understanding of th6 question 
involved; and, considering the .superficial man¬ 
ner in which the case has been dealt with, 
especially in the lower Appellate Court, we 
think that there is ample ground for inter¬ 
ference on revision. 


The supposed sale of May 1903 was really 
an arrangement by wliich the proprietors of 
certain land granted occupancy-rights to 
their tenants (defendants Nos. 4 to 10) on 
Pi.ynient of a very trifling sum. The object 
of this arrangement clearly was that the ten¬ 
ants should effect certain improvements in 
the land in consideration of which they were 
to be allowed lixity of tenure b}’’ way of occu¬ 
pancy-right. The proprietors undertook to 
pay the revenue assessment on the land, 
while the tenants were to pay to them a 
moderate grain-rent fixed at Jrd hafai. The 
plaintiff a somewhat remote collateral of the 
proprietors, lias chosen to regard the trans¬ 
action in the light of a sale, and has brought 
a suit for pre-emption on his own account not¬ 
withstanding that his father was still alive. 
The lower Courts have, for the most part, 
directed their attention to minor incidents of 
the suit, though the really important issue 
in the case was No. 2 covering tlie question 
whetlier there could under these circumstances 
he a claim for pre-emption. The first Court 
disposeil of this i.ssue in favour of the plaint¬ 
iff by a hi-ief reference to the commentary at 
page of Mr. Shadi Lai's Punjab Pre-emp¬ 
tion Act, Edition 1907. In the lower Appellate 
Court the point .seems to have been entirely 
overlooked. There is, indeed, a vague general 
reference to previous rulings but it is under¬ 
stood that the Divisional Judge was referring 
to rulings dealing only with the question 
whether tlie Ihinjnb Pre-emption Act permits 
a son to in.stitute a suit independently of 
his father dni-ing the father’.s life-time. He 
did not di.scuss the essential (juestion going 
to the root of the case though this was again 
plainly rai.sed by the first ground of appeal. It 
is to be regretted that the lower Appellate 
Court did not look into the matter inoie 
clo.sely, and we are quite unable to under¬ 
stand why it 1ms been assumed, as a matter of 
cour.se, tliat this arrangement between the 
proprietors and the tenants should be open 
to attack by way of pre-emption. 

The wording of the commentary by Mr. 
Shadi Lai at page 32 of his work, under 
sub-section 5 of section 3 of the Pre-emption 
Act, is to some extent misleading, in so far 
as it suggests that the Chief Court has de¬ 
cided by a .series of rulings quoted that the 
creation of rccupnncy-righls by a proprietor 
in favour of a person amounts to a sale for 
the purposes of the Act. A reference to these 
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ulings iMaki Shah v. Hafiz Esau 

(1) , Jehana v. Ghowdhn Jucan Khon 

(2) , Ghiba V. Hayat (3), Jiiikna v. Kanh 
Singh (4), Nihal Ohand v. Eat Singh (5)1, 
would have made it plain to tlie lower 
Court, that the Chief Court has never com¬ 
mitted itself to so sweeping an assertion. In 
the first fourcases quoted, it has been laid down 
at tlie most that a special custom of pre¬ 
emptive right might conceivably be estab¬ 
lished in cases of a kind, and we are not 
a^\are that, as a matter of fact, any such cus¬ 
tom has ever been established. In the last 
case quoted, namely Xihal Chand v. liai 
liingk (5), the right of pre-emption was con¬ 
ceded on a special ground not put forward in 
any of the previous cases, and not usually 
established by the terms under which pro¬ 
prietors grant occupancy-rights to their ten¬ 
ants. fhe gist of these rulings has been 
more accurately described at page 88 of Mr. 
8hadi Lai’s Commentary, under explanation 
V.1} to section 12 of the Act: but in any case 
the commentary alone should not have been 
referred to without consulting the rulings 
upon which it professes to be based. 

The general ground has been cleared since 
tlie Punjab Pre-emption Act came into force, 
as section 5 of that Act precludes inquiring 
into custom where agricultural land is con¬ 
cerned, while section 4 of the Act further 
oxpres.sly limits pre-emption to cases of .sale. 
Ihe initial question to be determined in cases 
uf the kind is, therefore,'whether the trans¬ 
action is or is not a sale as contemplated by 
the Act. We may, in pa-ssing, note tliat it 
would be a distinct hardship to proprietors if 
such a transaction could be treated as a sale 
and, therefore, subject to a right of pre¬ 
emption. The proprietor may very well have 
reasons of his ow'ii for desiring to confer oc- 
cupancy-right upon particular tenants or 
others in whom he has confidence, and may 
not bo willing to allow any one else to occupy 
the land upon similar terms. We do not 
say that mere hardship to either the pro¬ 
prietors or the tenants would be a proper 
ground for refusing pre-emption if the law 
Was clear in favour of the pre-emptor, but it is 
certainly a ground requiring the lower Courts 

(0 07 1>. K. 1874. 

(2) 190 P H. 1882. 

(3) 120 P. It. 1883. 

(4) 179 P. R. 1888. 

(0) 43 P. U. 1892. 



to look closely into the matter and for 

doing their best to ascertain what the law 
really is. 

We do not our.selves see any reason for be¬ 
lieving that the law on the point is open to 
serious doubt. Apart from tlie provisions of 
the Pre emption Act, read as they stand, tiiere 
IS a clear pronouncement by their Lordships 
of the Privy Council at page Ui7 of the case 

Ahhiram Ooaawami v. Shyaui Charan Xandi 
(d), to the effect that an owner of land who 
carries a subordinate interest out of his own 
property Uiereby grants a lea.se only and does 

not annihilate hisown interest. Jn other words, 

he does not sell the property but leases it, and 
it is distinctly atiirmed that in India a lease 
may be in perpetuity, such as is recognized in 
the I unjab by the grant of occupancy-riglits. 
^\ e take this authority as conclusive, but we 
may also I'efer to tlie ruling in lihagwan Da-< 
v. Sidhu (7), in which the Chief Court 
arrived at a .''imilar ‘■oncliision before tlie 
I rivy Council ruling had been given in 
1909. In lilwgwan Das v. SMu (7) the 
whole of tlie rulings quoted by Mr. Shadi 
Lai have been discu.ssed at considerable length, 
and a perfectly clear decision was arrived at 
that no right of pre-emption can be set up 
in cases such as that before us. It ought 
not to have been necessary for us to again 
treat the matter as if it was still open to 
argument, but we have been obliged to do so 
owing to the way in which the lower Courts 
have in tliis suit disregarded all that was said 
by the learned Judges in 1907. We think it 
clear that the 1907 ruling was correct and 
should be followed. Jt was there pointed out 
that the creation of occupancy-right pre¬ 
supposes* the non-existence of any transfer¬ 
able right prior to tlie date on which the 
grant was made, and it was also pointed out 
how inequitable to the proprietor any other 
interpretation of the law would be. The 
basis of the ruling then given is now further 
supported by the decision of the Privy Coun¬ 
cil already referred to, and we trust that 
after the fresh explanation wliich we have 
given the Courts of the Province will not again 

go wrong on tlie point through misunderstand¬ 
ing of passages in Mr. Shadi Lai's very 

(«) 30 1 A. US; 10 C. L. J. 284; 0 A. L. J. 857; 11 
Roin. L. It. 234; 36 0. 10o3; PJ M. L. J. 530; 14 C 
\\ . N. I ; 4 hill, Cus. 449. 

(7) 130 P. U. 1907. 
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useful ooniinentary on the Punjah I're-emp* 
tion Act. 

We iind tliat tlie plaintilT lias no riglit of 
pre-emption. Tlie appeal is accordingly allow¬ 
ed. The decrees ol the lower Courts are set 
aside and the plaintitV's suit is dismissed with 
costs throughout to the defendants. 

Appeal alhuved. 


CALCUTTA HUill COURT. 

Civil Hi i.ks No<. -Ido’J anu 4()o.S or 1910. 


February 17, 1911. 

Prvsctit: —Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

GOPl LAL ANu OTHERS—Plainfiits — 

I’E'ITTIoNEUS 


rtnns 

Ijahi. NAGGU LAL—DEtENOANT— 

Ori’osriK pAirrv. 

r«ri/ It CviJf' ,|.7 1’./ lUOsV li. Will. ,. 1, 

' !tf»./'(i/r (2— W’ll h'i IIIf' .■ill > — l.iiirr hi 

{'Itil — I'lili'hll'lli th.il hr I-,till /><-/’,I, ,1,. 

slituti.iii i>fj'i'i\-‘h ■•iiiil — I'rfsh -oiil hij jil >i i nh^i n nil i‘th<r 
pCi'-<<iiis jUi'il t' llhi'ul -(’«»>•/.»' inilil mil 

Moyith I'li'l h'o ilnij-i Iiffrr — S'I'I, ll•h>■lln',- nil hll IJ ii.. 
stitntnj. 

(1. brou^lit a smiL on a iironiissoiv noli-. L')ioii liis 
adinii^sioii tiiui ho uasa lior of a joint faitiilv llu- 
Couit lieldlliat tlu; ollioi rn'“ml»T> 'njicht tti join as 
|>luintilVs. < 1 . tlion askod fo)- loa\f to withdraw fruin 
the stiil with lihorty to liriiioji fro<h suit on the sntiio 
eaime of action. I'lu'C»»nrt )iormtftod Into to with- 
draw front the suit on I'onditirtn tliat "In; niii.'^t |>a\ 
the dufemiaut’s cf)sts ImU’iht l•ringilllf it fresh suit or 
else this suit shall stand tlistnisst'd Mith costs. ' '1 he 

suit was withdrawn. 'I hroe days later Aviih }[. 
and S', instituted the ](n’S(‘nt >oit, hut the r.<'.ts «.f tin- 
previous suit were not di'posited till after a inoiith 

Held, that the suit wa.-* inaintair aLle: that .1/. and 
S. were not hound by the previous orrler of tin- r<iuri 
and they wen- entitled to ask that <•'. should lie niadf* 
a defendant; that tin- suit iniirht lie ronsidered as 
filed on the day on which the costs were paid. 

Htirc Math Dus v. Sijfd Jlossuin .|/<, 10 C. W. .\ S; 
2 C. L. .1 480, distin"uishe<|. 

Rule again.st the order of tlte Small Cau.se 
Court Judge of Sewan, dated September otli, 

1910. 

liabu Suiendra Sath Hho.shaf, for the Peti¬ 
tioners. 

Babu Ihcarka ^af/i Miller, for tlie Opposite 
Party. 

JUDGMENT.—We are invited in tlii.s 
rule to set a.side a decree by which a Court 
of Small Causes has dismi.'^sed a .■^uit without 
trial on the merits. It appears that Gopilal, 
one of the petitioners before us, in.stituted a 
suit on the 25th June 1910 for recovery of 
money duo on a promissory-note. He was 
examined in support of his claim and stated 


that he wa.s a member of a joint family; the 
leaimed Judge held tliat the other members 
ought to join as plaintiffs. Gopilal then asked 
for leave to withdraw from the suit with 
liberty to bring a fiesh suit on the same 
cause of action, whereupon the following 
order was recorded : ‘ The plaintiff be per¬ 

mitted to witlulraw fi*oni the suit with leave 
to bring a fresh .suit subject to limitation and 
on condition that he must pay or depo.sit the 
defendant s costs before bringing a fresh suit 
or else tliis suit shall stand dismissed with 
cost.s." On the 25th July 1910 tlie suit was 
accordingly withdrawn. Three days later, 
Gopilal with two other persons, ^lewaial and 
Shainraj Singli, tlie petitioners before us, in¬ 
stituted tlie present suit. The co.sts of the 
previous suit, however, were not deposited 
along witl) the plaint, but were put into 
Court on tlie 27th August 1910, The 
defendant objecteil that the order of the 
Court had not been carried out and that the 
.suit could nut be maintained. Tlie Small 
Cause Court Judge gave effect to this objec¬ 
tion and dismissed tho suit. In our opinion 
the order of tlie Small Casue CAUii-t Judge i-s 
open to objection on more than one ground. 

In the tirst place, it is clear that so far as 
-Mewalal and Shamraj are concerned, they 
are not bound by the previous order. If, 
therefore, we assume that Gopilal lias not 
carried out tlie order of tlie Court and the 
suit is liable to be di.smis.sed in so far as ho 
is concerned, it must be tried out in .so far as 
Mewalal and Sliamraj claim to recover money 
from the defendant, and the.se plaintiffs are 
clearly entitled to ask tliat Gopilal should be 
joined as a party defendant to the suit. In 
this view the suit could not possibly be dis¬ 
missed. 

In the second place, it i.s clear that tlie plaint 
may very well be treated as liled on the 2Jr.l 
August 191U. It-has been pointed out tons 
that no question of limitation arises wliether 
the suit is taFen as instituted ou the 23rd 
August or the 25tii July, under these cir- 
cumstance.s, there i.s i;o reason why as re¬ 
gards all the plaintiffs the suit should not 
he taken to have been duly instituted on the 
day on which tlir costs were deposited. In 
support of this view reference may be made 
to the decision of this Court in Jeun Muehi v. 
Bndkiram Muchi (1). 

In the tliird place, it is clear upon the 
(1) 32 C. 339j 1 C. L. J. -i'l. 
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authority of the decision of this Court in the 
case of Abul Aziz Mollah v, Khrahtm MnUak 
(2), that the deposit of the costs on the 27th 
August 1910 ought to be treated as sufficient 
compliance with the order made in the pre¬ 
vious suit. Our attention, howerver, lias been 
invited to the case of Hare ^ath Ikis v. Syed 
Hossatn Ali (8) and it has been argued that 
the principle which underlies that decision 
cannot be reconciled with the ruling in 
Abdul Aziz V. Ebrahim MoUah (2). In our 
opinion the case of Hare Nath Das v. Syed 
Hossnin AU (3) is plainly distinguishable. 
There the Court fixed the time for payment 
of costs upon the expiry of which the suit 
was to stand dismissed, in tlie event of default. 
The plaintiff did not deposit the costs within 
that time with the result that the suit stood 
automatically dismissed. Consequently, when 
the second suit was instituted there was a 
bar to the trial of the cliam of the plaintiff 
who did not make any attempt even then to 
carry out the order of the Court or to ask for 
any extension of time. 

The result, therefore, is that this Uule is 
made absolute and the order of the Court be¬ 
low set aside. The suit will be remitted for 
trial on the merits. The petitioners are en¬ 
titled to their costs of this rule. We assess 
the hearing fee at one gold mohur, tlie costs 
of the Court below will abide the result. 

The same order will govern Rule No. 4G53 
of 1910, which is also made absolute with 
costs—one gold mohur. 

Rule made absolute. 

(^) 31 C. 966. 

(3) 10 C. W. N'. 8; 2 C. L. J. m 


OUDH JUUIClAIj COMMISSIONER’S 

COURT. 

Second Civii, Appeal No. 120 of 1910. 

January Id, 1911. 

Present: —Mr. Chamier, J. C. 

PANCHAM TKWARI and otuehs— 
Defendants—Appellants 

V6 ystis 

RAM UDIT UPAUHYA— I^laintiff— 

Respondent. 

Mdemplton suit—Terms of the uiortijaifey no 
evidence to prove-VerioJ for which the mortgage is 
nade, effect of, no evidence to prove—Interest to he 
presumed equal to the profits of the property. 

Ill u suit for redemption tlie pluiiitiff, in order 0/ 
prove the moriKttge Het up hy him, produci-ti a \s-it- 
iOHB wlioso evidence 08 tabli«Ued the fact of mortgage, 
ill appeal it was oonteuded that as this evidence 


■lul iwt prove tl.o tor,ns of ,l,o nwrtKnpo, tl.o plain- 
(Iff was not (Mimlcil to a tlecroo for redemption: 

Held, that in the absence of ovidcmcc it could not 
bo assumed tliat the mortgage was made for a period 
e.xceoding that alleged by the phiintitV: 

Held, also, that in the absence of evidence to tlm 

eomrary It could not ho assumed ihul the interest 

I any was agreod to he paid, exceeded the prolits of 
the inopertv. ' 

Appeal against the orcler of the Additional 
Jn'Ige, h’y,oibad, dated fifth .January 1910 
reversing that of the Additional Munsiil’ 
ryzahad, dated 11th September 1909. 

Messrs. If. C. Dult and K. Banerjee, for 
tlie Appellant. 

Pandit Uokaran Nath Hisra, for the Re¬ 
spondent. 

JUDGMENT.—This was a suit for re¬ 
demption of a mortgage alleged t'> have been 
made by tlie plaintitf-respondent in favour 
of an ancestor of the appellants in or about 
i he appellants denied the miirtgage. 
Ihe fir.st Court found that the mortgage liad 
not lieen proved and di.sraissed tlie suit. 

On appeal, tlie Additional Judge held that 
tlie mortgage Iiad been proved and he passed 
a decree for redemption of the mortgage on 
payment of the sum of Rs. 50. 

Jn second appeal it i.s contended tliat there 
was no evidence on the record to support the 
learned Judge’s finding. The evidence upon 
which the learned Judge has acted con- 
sists of tile statement of one Jaskarau who 
says that he attested a mortgage of the land 
in suit made in or about 1888 in favour of 
the appellants’ ancestor Ramnidh; that the 
mortgage-deed wa.s written out by Sheoi-ataii 
Patwari who is dead, and that the deed was 
attested by himself and by one Dulam who is 

dead. His evidence, if believed, establi.shes the 
fact of the mortgage. It is urged that his 
evidence does not prove the terms of the 

mortgage. The witness says nothingaboutthe 

period for which tiie mortgage was made. 

In the absence of evidence it cannot be 
assumed that the mortgage was made for a 
period exceeding twenty-one years. Nor can 
it be assumed that the mortgage was made 
for any definite period. Therefore, the 
absence of evidence with regard to the period 
for which tlie mortgage was made i.s 
immaterial. The only other question is with 
regard to tlie intere.st. The appellants do 
not suggest that tlie deed contained any pro- 
vision witli regard to tlie interest; on the 
contrary, they deny the existence of the mort- 
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gage ami tliey have suppressed the mortgage- 
deed. The mortgage appears to have l)een 
made for Rs. 50 witli possession. Regard 
being had to tlie area of the land mortgaged 
and tlie amount of the mortgage money it 
cannot be assumed that the interest, if any 
was agreed to be paid, exceeded the protits 
of the property. In my opinion tlmre is 
sutHcient evidence to support the learned 
Judge's linding that a mortgage now capable 
of redemption was made by the respondent 
in favour of the appellants’ ancestor and 1, 
therefore, dismiss this appeal with costs. 

ApiK'il 'lismisst'il 


fALCUTlA HIGH CtH HT. 
Civi!, Ktii.t; No. or lOlt*. 

January 4, l!‘l 1. 

Pi-esent-.—Mv. Justice .Mookerjee and 
Mr. Justice Teiinon 
IMKSH C11AN*I)K:V I’AI^ADIli — 

Pl-AINTIFK—I'cnriONtR 


rersfis 

RAKllAL CHANDRA CHATl’KRJbH-: — 

Dfc;KENI*AN'r~(Jl-|OSlTK PaRTV. 

Siir.iV {.'"u.’ir C""il - —Snil /../ 

JO'' U nUurfiillij hViiirj nif.ii/ o,u:l ^.ir, ijir.'j ,it nil,I, 
ulol— oj i<J>iinh'j)' ii.< ^\io]K\\\ —Il-f'i,11 „f pl.iinl ~ 
Proviiidaf Sni'fV Art {IX 1 / ISS?), • 2.J— 

i'k-n-tcr ,-l<a, s. ]i) — Rrri,^lon~Vii,r. ,- „f Ifi.,}, (’ou, t. 

I 111' plaiiititT. nn .<lirbnit i>l an i'lol. Iiroiii'lM a 
KuiL ill llif Small Can-r C>mrr lor .lamairr< for unlaw¬ 
fully taking away a n-.at su rilici-tl at ( 1(0 altar <if an 
uloi. ’rii-’ tlofomlant <lis|iiUo.| rlio (ido of (he 
plaiiuifl as shrhu't. ’flio C'uirt )‘oturno<l tlio plaint 
lor prosontation to tlio pro]ior Court; 

Held, that tlio suit was trialilo liy (Iio Small Cuum 
C ourt, that Tlio(a'<U'r ot tin' Court (•()ul«l iii* rcvi'.'O'l 
Hy tho High Court ciihor timlor section 25 of tin 
Small Cuuse Courts Act or .soctiou 1.3 of the Cluirtoi 
Act. 

SnhalfOm Daft w.hhjadantind i M,fjxmdit,, 13 C. W 
N. 403; I 1ml. Ca.-!. 28S. reforro*! to. 

Rule against the order of the ymall Cause 
Court Judge of Anita, District Howrah, dated 
August 22nd, 1910. 

Bahu Mouviolho y^ath li^u, for the Peti' 
tioner. 


Babus Manmothi) Nath Mnkherje^ and ff<;m 
Chandra Sen. for the Opposite Party. 

JCDOMENf.—We are invited in 
this rule to set aside an order made under 
section 23 of the Provincial Small Cause 
Courts Act. It appears that the petitioner 
brought a suit in a Small Cause Court for 
recovery of money due on account of dam- 


ages .sustained i>y him because th« defend¬ 
ant Iiad unlawfully taken away a goat .sacri¬ 
ficed at the altar of the goddess Bhadrakali. 
The plaintiff claims to be the s/iebait of the 
goddess, and a.sserts that the interference of 
tlie defendant was wholly unauthorised. The 
defendant appears to have disputed in the 
written statement the title of the plaintiff as 
shelriit. The Small Cause Court Judge 
thereupon passed the following judgment; 

l>y this suit the plaintiff seeks indirectly to 
establish his title as sliebah of Thakurani 
Bhadrakali. His status is denied by the 
leteiidant. So the (luestion whether the 
plaintiff is .Aichait or not and whether ho 
has any right to the offerings cannot be 
determined in tliis .suit. The plaint bo 
returned for presentaDon to the proper Court 
where the plaintiff’s status and title may be 
more fully gone into. ’ The plaintiff invites 
us to set aside the order as made without 
jurisdiction. In our opinion there is 
00 room for controversy that the order 
cannot be supported. There is no ques¬ 
tion of any title to immoveable pro¬ 
perty or other title upon proof of which 
the grant of the relief to tlie plaintiff de¬ 
pends. rile plaintiff asserts that he was en¬ 
titled a.s .dieluut to the goat which was 
.sacriliced on the particular occasion. Tliat 
is undoubtedly a (juestion which cati be pro¬ 
perly tried by the Small Cause Court Judge 
without any elaborate investigation into 
the general tiuestion of tlie title of tho 
plaintiff as shebaif of the goddess llhadra- 
kalt. But the learned Vakil for the oppo.site 
party has contended, upon the authority 
of the decision of thi.s Court in the cose 
of Subahata Diitt v. Jagdananda ^lajanidar 
(1), that it is not competent to this 
Court to interfere under section 25 of the 
Provincial Small Cause Courts Act, be¬ 
cause this is not an order made in a ca.se 
decided by a Court of Small Causes, so 
as to attract the operation of that sec¬ 
tion. We are not prepared, as at present 
advised, to put this narrow construction 
upon the terms of section 25 nor to 
adopt the view suggested by the learned 
Vakil for the opposite party that the 
term decide’’ in section 26 means to 


adjudicate finally on the merits.” Be.sides, 
in so far as the Small Cause Court is con¬ 
cerned, the case has been decided. It 
(1) 13 C. \V. N. 103; 1 Ind. Cas. 288. 
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is not necessary, however, to examiuo in 
detail this point, because it has not 
been and cannot be disputed that our 
powers of interference are very much 
wider than what is indicated by sec¬ 
tion 25 and that in this case we may 
interfere, if not under section 25 of the 
Provincial Small Cause Courts Act, at 
any rate under section 2S of the Char¬ 
ter Act. 

The result, therefore, is that this rule 
is made absolute and the order of the 
Court below set aside. The record will be 
returned to the Small Cause Court Judge in 
order that he may proceed to decide the case 
on the merits. The petitioner is entitled to his 
costs in this Court. We assess the hearing fee 
at one gold mohtir. 

Rule made absolute. 


CUDH JUDICIAL COMMISSIONKIVS 

COURT. 

Api-mcation No. 94 of 1909. 

August 16, 1909. 
present: —^Mr. Sundar Lai, A. J, C. 
HAM CHARAN— Plaintiff—ApplI'^ant 

versus 

Mr. J. van HALTKREN anu Mrs. S. J. 
VAN HALTERN—Defenuants— 

Respondents. 

and wife—Goods supplied to ivifc uv 
ni>proved oj by hin<band—Liability oj husband to jxii 
for goodspureJuuted by wife—Authority of tvife, expres 
oi implied, to purchase goods—Quods concealed fron 
husband, liabihly to pay the price of. 

The question in tliis case was wheiljcr u husbain 
Was iiablo for the price of goods purchased by hi 
wife from tho plaintiff’s tirm; it was found tliu 
the amount duo for tho goods exceeded tin 
amount approved of by her husband; that bills fo 
the amount approved by the husband were submittc* 
monthly to him but he was never informed of tin 
Roods purchased in excess, nor were bills for such ox 
cess purchases submitted to liim by the plaintiff’s lirni 
Held, that although the general principle is that i 
nisband is liable to pay for the price of liousehoh 
goods purchased by tlic wife, yet it is subject to tin 
wnditiou that tho goods so purchased arc suitable t< 
hiH situation in life and position in society ami als< 
to tlio couditiou that slic is either expressly or im 
l)hi^ly authorized by her husband to purclmsc them. 

Whore, therefore, it is found that tho amount dn< 
or goods purchased e.xceeds the amount aj)prove< 
P by the husband and tho fact of purchasi 
■8 concealed from him and tho plaintiff c^jiinives a 
8uca concealment, ho must bo taken to have knowi 
at ho was soiling goods in excess of tlic quantity 
Which tho husband had or would have approved am 
b* entitled to u decree against the liua 


Application against the order of Major E. 
Waller, Judge of the Court of Small Causes, 
Cantonment, Lucknow, dated the 5th 
February 1909. 

Babu Ookal Chand Uai, for the Appellant. 
Pandit Gokamn Nath Misra and Babu 
Jiban Knslma Banerji, for the Respondents. 

ORDER.—The plaintiff, a merchant in 
SadarBa/ar, Lucknow, sues the defendant Mr. 
Van Halteren (who is a Traffic Inspector on 
the Oudh and Rohilkhand Railway) and his 
wife for the recovery of Rs. 474-i;i for goods 
supplied in 1905, 190fJ and part of 1907. 
The plaintitl alleges that after giving credit 
for payments made, a sum of Rs. 299-12-9 
was due for the value of goods supplied up 
to 21st December, 1906, for which Mr. Van 
Halteren signed an acknowledgment. In 

January, February and March 1907 the 
plaintiif supplied other goods of tlie vaule of 
Rs. 83-12-9. The plaintiff, therefore, claims 
thus :— 

Rs. A. P. 

(a) for value of goods supplied 

up to 31st December 1909 299 12 9 
(5) for value of good.s supplied 

up to March 1903 ... 83 12 9 

(cl for interest ... 182 1 6 

. id) for postage on registered 

letter ... 0 3 6 


565 14 6 

Remittetl by plaintiff ... 91 1 6 


Amountclaimed ... 474 13 6 


The defendant, Mr. Van Halteren, admits 
his liability for Rs. 83-12-9 only. The 
learned Judge of tiie Cantonment Court of 
Small Cause has decreed the claim in full 
against the wife and to the extent of 
Rs. 83-12-9 against tho husband. The 
plaintiff has applied for revision to this 
Court under section 25 of the Provincial 
Small Cause Courts Act (IX of 1887) against 
so much of tlie decree of the Court below 
as dismisses the claim for the balance 
against the husband. It lias been found by 
the said Court that goods of the value 
claimed were supplied by the plaintiff to Mrs. 
Van Halteren who was, as she now is, living 
with her husband. The claim includesa sum 
of about Rs. 50 which is made up of small 
items lent from time to time, w’ith interest 
thereon, but the balance of the claim is for 
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value of Roods i*e({iiired for consumption 
in tiie family. Tlie plaintiff regularly 
supplied goods the vouchers for wliich used 
to be signed by Mrs. Van llalteren. Accord¬ 
ing to the plaintiff a l)ill for the total 
quantity of the goods so .supplied used to he 
made up by him at the end of each month 
and submitted to Mr. Van Halteren who 
generally paid a sum which fell short of 
the amount due on such bill. The plaintiff, 
according to hi.s case, used to prepare 
another bill which comprised only paid 
of the goods so supplied, the value of wliich 
corresponded exactly with the sum paid. 
This bill duly receipted used to be banded 
over to the purchaser. The balance of the 
goods were not carried over to the hill for 
the next month. The sum of Ks. 2991J.0 
claimed by the plaintiff is mainly made up 
of the balances of goods left unpaid at the 
end of each month. It was again suggested 
the goods not paid for were those used by 
Mr. V ail Halteren when on tour. This 
explanation is not accepted liy the Court 
below. The Small Cause Court Jiitige is 
also not inclined to believe the * plaintiff’s 
story that a bill showing all the items used 
to be submitted monthly, lie observes 
thus,— The question at once arises. Why 
was this extraordinary procedure followed of 
omitting certain items in the receipted bills 
and showing no balances due from montli to 
month? One very palpable reason appears 
to be that Mrs. A an Halteren at any rate 
did not want her husband to know that she 

was running up larger bills than he could 
afford or larger than he approved of. There 
appears to be no other explanation.” Later 
on inhis judgment lieagain observes,—“Dur¬ 
ing the whole of this time the plaintihs did 
nothing to bring this to the notice of Mr. 
Van Halteren, anian drawing about Ks. 200 
per month all told. It is alleged that 
monthly bills were submitted showing 
balances due, but we only have plaintiff's 
word for this. In any case, it is usual with 
business firms to call attention to such a 
state of affairs by a letter or notice, and 
neither were sent. I consider that the 
plaintiff-firm in this case connived at and 
assisted Mrs. Van Halteren in concealing 
from her husband the fact that she was 
purchasing more goods than he could afford 
or that he approved of. The general 
principle, no doubt, is that the wife iu such 


cases is the agent of the husband and that 
the latter is responsible for the payment 
of necessaries ordered by her but this i.s 
subject to the condition that they are 
suitable to his degree and state. It would 
also be subject to the condition that the 
supplier does not intentionally deceive or 
connive at deceiving the husband.” A wife 
living with the husband when managing the 
domestic affairs is presumed to be acting as 
agent of the husband. The law on the 
subject is thus laid down at page 95 in 
Macqueen's work on the Rights and 
Liabilities of Husband and Wife: **No 
doubt, as a rule, the ordinary state of 
co-habitation between husband and wife does 
carry with it .some presumption and some 
priinii fficie evidence of an authority to 
manage certain departments of the house¬ 
hold expenditure, and to pledge the credit 
of the husband in respect of matters coming 
within that department, regard being had 
to the situation in life and position in society 
of the husband. But this authority only 
relates to such things as ordinarily fall 
within the domestic department usually 
confided to the wife, and where the articles 
biught upon credit are necessaries of such a 
kind and character as persons in that class 
of life are in the habit of ordering upon 
credit. The presumption is not absolute, and 
may be rebutted by proof that the wife was 
supplied with necessaries or with money to 
pay for such necessaries, or that the husband 
bad forbidden hi.s wife to pledge his credit, 
or had fixed a limit which she was not to 
exceed; for otherwise the principles of agency, 
upon which the liability of the husband is 
based, would be practically of no effect.” 
Again at page 9b the same author obser¬ 
ves ;— The presumption of the authority 
of a wife to contract as agent for her husband 
may, however, be rebutted by showing that 
the husband had given warning to the . 
tradesman not to supply his wife with goods, 
or that he had forbidden her to pledge his 
credit, or that she was already sufliciently 
supplied with articles of the same character 
as tho.se for the price of which he was sued, 
and which were supplied to her without 
hi.s knowledge. But if he knew of the extra 
commodities supplied upon his wife’.s order, 
if his family had Iiad the benefit of them, 
and if, in fact, he himself, in his own person, 
had helped to appropriate or consume them, 
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none of the decisions or dicta imply that he 
would not be liable. On the contrary, it may 
be assumed that he would be bound in such a 
case, although he were to prove that his 
establishment was, by his own order, 
sufficiently and even amply supplied with 
all necessary articles. Even the extravagant 
nature of the order, although it may not be 
alone sufficient to rebut the presumption 
of her agency, yet may be properly left to 
the Jury as evidence negative of the husband’s 
authority. The proper question for the Jury, 
even where the husband is living with his 
wife, is not merely whether the goods, in 
respect of which the action is brought, were 
necessaries suitable to her station, but whe¬ 
ther upon the facts proved she had any 
authority, express or implieJ; to bind her 
husband by the contract; and where the 
’ former question alone was put to the Court 
granted a new trial.” The latest case on the 
subject is that of Morel Brothers Co. LUL. 
V. liarl oj U estinorcland and ivije (^1) decided 
hy the Court of Appeal in England. The 
defendant’s ca.se is that he used in tlie 
beginning of every montli to prepare a list 
of the goods which would be required in 
the month and Mrs. Van Halteren was 
authorised to purchase sucli goods in quanti¬ 
ties approwimatiug to that entered in such 
hst. She, however, purchased goods raucli 
excess of that quantity and to conceal 
this fact, the monthly bills pre.sented did 
not include all the goods so supplied, but 
only a part of tliem. According to the find¬ 
ing, the plaintiff connived at and assisted 
Mrs. Van Halteren in concealing from her 
husband the fact that '^she was purchasing 
more goods than he could afford, or that he 
approved of.” This case is similar in 

principle to the ca.se 1 have quoted above. 
In that case the Earl had fixed an 

allowance of i^2,000ayear for household ex¬ 
penses which was to be paid into a separate 
banking account to be drawn upon for sucli 
expenses only. The Countess, however, made 
purchases far in excess of that amount. The 
question was whether the husband was liable 
for such purchases. The Court of appeal lield 
that the husband was not liable. It is evi¬ 
dent from the facts found that Mrs. Van 
Halteren was purchasing goods much in 
excess of the value that she was authorized 

^ 72 L. J. K. 11. 60; 51 W, It. 

-JaOi 87 L. T. 635; 19 T. L. U. 43. 


to do by her husband. She concealed the 
fact from her husband and plaintiff connived 
at such concealment. He must be taken to 
have known that lie was selling goods in ex¬ 
cess of tlie quantity which the husband bad 
or would have approved. 

The goods so supplied Iiave probably been 
consumed in the ordinary course in the family. 
The case, therefore, .seems to be a hard one at 
first sight; but tlie husband was not aware of 
the fact that the family was consuming goods 
in excess of the aniout the purcliase of which 
he had authorized, nor, indeed, is it shown 
that they were so concerned in the fact. Hut 
to use the language of Lord Justice Mathew 
in the said case: “There is no real hard¬ 
ship to tradesmen involved in such cases as 
tliis. They should understand that tlie que.s- 
tion is always one of agency, and it is incum¬ 
bent on tliem to prove the wife's agency. Tliey 
can easily protect them.selves from any great 
risk in such cases; but if tlieythink it answers 
their purpose better to go on giving credit 
for goods ordered by the wife without taking 
any steps to ascertain whether she has 
authority to pledge lier liushand’s credit, 
they must run the risk of its ultimately 
turning out that slie has no such authority.” 

On the findings, therefore, the decision of 
the Court below is correct. 1, therefore, reject 
the application for revision hut under the 
circumstances of the case without cost. 

Application rejected. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Skcond Civil Ai-ceal No. 410 of 1900. 

June 13, 1910. 

Preaenl: —Mr. Lindsay, A. J. C. 

SARJU SINUH— Defendant—A rcELLANr 

versus 

GAVA DIN SlNGH and otiieus— 

ResI’ONDENTS. 

Liimtatioii, Act (IX of 1908^, Sch. I, Art. 120—Dccla- 
rniortj unit, limitation for—Canscof action for a suit for 
declaration—Entry in revenue records, effect of—Order 
jHtssed by Partition O^flicer for seeking declaration in 
Civil Court. 

In an application to t lie llevenuo Court for partition 
the defendant alleged that the share of the plaintiff 
was Ird and that the partition bo made according¬ 
ly. The plaintiff filed an objection stating that he 
was owner of a onc-hulf share. The Kovonuo Court 
refoiTed the plaintiff to a civil suit to determine 
his rights. Immediately after, the plaintiff filed the 
jiresent suit, in rciilj to which the defendant jilcaded 
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Uial llio plaintiff had been rceoidi'tl b)tli at rlie 
settlement and the rovisiim of seitlenn'iif as ouner 
of a ‘-I'd share only, and (hat the present suit for 
declaration was barred bv tim*'. 'I'hc entry in tin* 
sottleniont papers ha<l admittedly been made ■..» 
far back as 1872. It wa<, however, found that in 
spite of the entry the plaintiff Inul been throui,dioiit 
in possession of l instead of ,rd: 

HcUh that as tlie jvlnintiff lunl all alon^ been in 
session of a half share it was not necessary for him 
to bring a suit fora declaration and <‘on.<eipientlv 
limitation fr>r the present suit <-oul«l imi he reek<med 
from lb72. 'File cans*’ of action for tin.'fleclaratory 
suit aecrned on the date of the older pjissed by the 
llovomii'Court and as the suit had been brom^dit im¬ 
mediately afrer the pa^^-ing of tin order by th*.' lle- 
vemie Court, it wa'- wr-11 williin limitation. 


Appeal against tlie order of the isubordi- 
iiate Judge, Sultanpur, dated tth September 
190.^, rever.sing that of tlie Muii.sif, 
Sultanpur, dated liKst June ldJ9. 

Babu hhw'i' i iJaynl, for the Appellant. 
Mir/a SuminUn for the Kespondent.s. 


JUDGMENT.—Tlie faets of this case are 
as follows:—A .suit wa.s brought in tlie Court 
of first instance by (Jayadin Singh ugain.st 
Sarju Singh and others, for a declar¬ 
ation that he wa.s owner of a half share in 
khata kheivat No. ob of 'noica Gondwa. The 
parties are related being descendant.s from a 
common ancestor, one Bi.sram Singh, wlio 
died leaving two sons Mangal Singh and Lai 
Bahadur. Tlie plaintiff Gayadin represents 
the line of Mangal Singh wliile the defend¬ 
ants represent tlie line of Lai Bahadur, there 
is no dispute as to tlie pedigree of tlie par¬ 
ties. it was alleged in the plaint tliat the 
property cf Bisram Singh descended to his 
two sons In equal shares and that thirty-six 
or forty years ago the property was divided 
by a private partition according to which the 
descendants of Mangal Singh and Lai 
Bahadur respectively came into possession of 
equal shares of the ancestral property. This 
property, described in the plaint as mahal 
Kotawar, consists of six villages one of whicli 
is Gondwa in w'hich is included the khatn 
now in dispute. It was stated that in tlie 
revenue papers of Hve out ofthese six villages 
the plaintiff is recorded as proprietor of a 
half share. As regards Gondwa it was stated 
that the plaintiff was recorded as owner of a 
half share in khafa No. 46 but that by some 
mistake he was entered in khata No. 6S as 
owner of a one-third share only. The defend¬ 
ant Sarju Singh made an application to the 
Revenue Courts for partition of khata No. 38 
in nwuza Gondwa and in that application he 


allege 1 that the share of the plaintlf was 
ono-third only. Tl.e plaintiff Hied an objec¬ 
tion in the Revenue Court to the effect that 
lie was owner of a one-half and not only of a 
one-third share. Accordingly, on the 9th 
December lOOS, the plaintiff was directed by 
the Revenue Court to Hie a civil .suit for the 
determination of his rightsrand this order has 
led up to tlie institution of the suit now under 
.consideration. Tlie principal defendant was 
Sarju Singh who denied that the plaintiff 
was owner of more than one-third of the 
khata in dispute. lie pleaded that both at 
the Settlement and the revision of Settlement 
the plaintiff had been recorded as owner of a 
one third share only and that his suit for 
declaration was barred by time. 

The Court of Hrst in.stance dismissed the 
claim on the plea of limitation. It held that 
the case wa.s governed by the provisions of 
Article 120. Schedule I of the Limitation Act. 
This Ar:icle gives a period of six years from 
the date on which the riglit to sue accrued. 
The Court of Hrst in.stance held that the 
plaintiff s riglit to sue was complete at tlie 
time the entry he complains of was made in 
the revenue register: that the said entry had 
been made both at the regular and revised 
Settlement with the knowledge of the plaint¬ 
iff .s father and of the plaintiff himself, and 
that he being thus aware tliat that entry was 
erroneous, his suit ought toliave been brought 
within six years from tlie time he became 
aware of it. 

In appeal before the Subordinate Judge, he 
was of opinion that the suit was within time 
and that the plaintiff's riglit to sue accrued to 
him from the date of the order of the Re* 
venue Court directing him to file a suit for 
declaration of the extent of his right in khata 
No. 38 of inouza Gondwa. He accordingly 
gave the plaintiff a decree for the declara¬ 
tion he asked for. Tlie defendant Sarju Singh 
conies here in second appeal. The memoran¬ 
dum of appeal contains .seven grounds; 
of these grounds Nos. 3, 4,5 and 7 have not 
been argued. The Hrst and the second 
grounds relate to the question of limitation. 
The sixth ground relates to a finding of tb® 
lower Appellate Court on the question of pos¬ 
session. To deal Hrst with the question of 
limitation; it is admitted by both parties 
that Article 120 Schedule II of the Indian 
Limitation Act governs the case. The dis¬ 
pute is as to the date from which limitation 
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began to run. According to the argument 
of the learned Counsel for appellant, tlie right 
to sue for declaration accrued in 1872, when 
the entry now complained of was first made in 
Settlement papers. There can be no doubt that 
the entry was made in this year and that it 
was re-produced in the papers prepared at tlie 
revision of Settlement which took place about 
1893. In support of liis contention the 
learned Counsel relies on the case of Francis 
Legge v. Raviharan Singh (1). That case, 
however, appears to be distinguishable from 
the one now before me. There the plaintiff 
came into Court praying for a declaration 
that they were entitled to possession of 
and were in possession of certain property in 
nicuzn Bataura. Their suit was brought on 
the 15th of May 1895 and the sole cause of 
action wliich they alleged was an order made 
on the 28th of June 1883 by the Settlement 
Officer by which their names w^ere expunged 
from the village papers in respect of tlie 
property in dispute and by wliicli tiie name 
of the defendant was entered as being in 
possession. It was lieldin that case that the 
smt was barred by limitation. The plaintiffs 
themselves alleged that what gave them their 
right to sue was the erroneous entry made in 
the Settlement papers nearly twelve years 
before the date of suit. In the present case 
the plaintiff’s statement is that his right to 
sue accrued from the date on which he was 
ordered by the Partition Court to file a suit for 
declaration as to the extent of his sliare in 
the A:ft«/aindispute. The Subordinate Judge 
in dealing with the question of limitation re¬ 
lied upon the case of ]{ar Dayal v. Udit 
^arain Singh (2). He also referred to another 
ease reported as SripaJ Singh v. Sital Bakhsh 
(.3) and also to the case reported in flahi 
^Msh \\ Harnam Singh (4X The learned 
Counsel for the respondent al.so refers to the 

cases of iS7m^:Kr Chatar Fhan ;Singh v. 
Bhagioan Din (5), and Maheshur ParshaJ v. 
Mohamed Ewaz Ali Khan (6). In my opi¬ 
nion the decision of the lower Appellate 
Court on the question of limitation is correct, 
and I agree that inthe pre.sent ca.se limitation 
began to run from the 9th December 1908, 

the date of the order of the Partition Court. 

(1) 20 A. 35. 

(2) 8 O. C. 30. 

(3) 8 O. C. 303. 

(t) A. W. N. (1808) 215. 

t&J 7 0. 0. 187 

(C) 7 0. 0. 37g. 


The lower Appellate Court has found a.s 
a niatter of fact that the plaintiff has 
been all along in possession of a one-half 
share in the khata in dispute and he held that 
inthe.se circumstances the right of theplaintiff 
was only effected from the date above-men¬ 
tioned when tlie Revenue Court instead of 
accepting his statement tliat he W'as owner 
of a half share directed him to sue for a 
declaration to that effect. Previous to this 
date there was nothing in tl.e mere entry of 
the plaintiff’s name as owner of a ono-third 
share to make it necessary for liimtosue 
for a declaration of lii.s riglit. He was in 
possession of a lialf share as found by tlie 
Court below. Counsel for tbe appellant bas 
referred to Rxbibit A3, a copy of tbe petition 
of tbe plaintiff Gayadin dated 7tb of January 
1901. From the contents of this petition 
it would appear that on that date partition 
proceedings relating to mouza Gondwa were 
pending before one of tlie Revenue Courts in 
the Siiltanpnr District. Gayadin’s petition 
was to that effect that be was a sharer and a 
Lamhardar in that village and that he consent¬ 
ed to the application for partition. He prayed 
that a separate mahal might he erected con¬ 
sisting solely of his share in the property as 
described in tbe kheirat. It is claimed that 
bi reason of this petition the present suit 
brought by Gayadin is barred as be then 
asked for partition in accordance with the 
kheicat entry which he now declares to lie 
erroneous. I do not see how this can affect 
the question. The amount of the share is not 
stated in that petition and there is nothing to 
show that Gayadin believed then that his 
share was anything less tlian he row a.sserts 
it to be. Nor does it appear that in (hose 
partition proceedings bis right to a half share 
of khata No. 38 was denied. I liold, there¬ 
fore, agreeing with the lower Appellate Court, 
tliat the suit was within time. 

^ The only other ground of appeal pressed is 
No. 6 in which it is argued that the Court 
below ought to have read the evidence 
of possession in the light of joint ownership 
and ought to have given a definite finding on 
it. 1 am not quite clear what is meant by 
this. 'J he plaintiff maintained that he had 
been in po.ssession of a half share of the 
khata in dispute all along, and the Subordi- 
aate Judge has found on this point in his 
favour. An attempt was made by tbe defend¬ 
ants to make out that the plaintiff’s powes- 
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sion could not be referred to ownership of fi 
balfshftre. They alleged that if he were in pos- 
sessionof more than a one-thirdshare, he had 
accounted to them yearly for the profits of 
any land he lield in excess of liis one-third 
share. The learned Subordinate Judge found 
that this defence was not true and that 
accounts had not been adjusted in the manner 
described. His finding on the (luestion of pos¬ 
session is as definite as can be and cannot lie 
challenged in this Court. 

The appeal is dismissed with costs. 

ApppnJ 


AhLAHAHAl) HIGH COURT. 

Seconi* Civil, Ari'EAi, No. 651 of UHO. 

^larch 17, 1911. 

Present: —Mr, Justice Hanerji and 
Mr. Justice GrifUn. 

SRI CHAND— De FEN I* ANT—Appfi.lant 

versns 

NIADAR SINGH—Plaintiff—Respondent. 

ConOv/f */—liiyii raff of--tuir- 
(foiyi — Mortgntif' - pnirlmiiCr of Ojiiitii oi rr'lnuf lii>h — 
Whpthrr cntitlf'il fo plcinl micon,<ciotKi}>f4'lui.ijnin In a 
fiiiH hy jjioiDjo.rt*—/*/»■«!. 

Tho mere fnct that tlio ratf f>V iiitcM-est .ctiimlnfcd 
for in a tnurtirapt'-deed is liipli is n<d suflicicnl 
to justify till' nmclusiim iliat tlir linrtfiiin wiis 
unconscinnabli*. 

P/iOJiJ/wi/ MnJirKhn, Bxl.fil' Sniy/,. J'H A. .o70; 

4 C. h. .1. 1; 1 M. h. T. 205: 3 .\. L .f. 405: D U. C. 
188; 8 Horn. I- U. 491: 10 W. N. 849; K) M \. J. 
292: v. Iffuvfinnn, 7 A. L. .T. 6.5o; 7 Ind. Ciis. 

261, referred to. 

A puroliaser at an iinctinn sale c>f the pr|nitv of 
redemption is entitled lo ploail thnt flie sHpnlation 
as to interest is hard and tnu’onscionahle. 

Second appeal from the decision of the 
District Judge of Meerut, dated the 20fcli 
June 1910. 

Mr. Snrendro Nath Sen, for the Appellants. 

Mr. Ookal Prashad, for the Respondent.*!. 

JUDGMENT.—The suit out of which 
this appeal has arisen was brought hy the 
plaintiff-respondent to enforce a morfgage 
executed on the Jrd of August It97 hy the 
first defendant, Sunder. The appellant, Si i- 
chand, is the purchaseref the mortgaged pro¬ 
perty in execution of a money-decree. One 
of the pleas raised by him in his defence 
was that the stipulation as to the rate of 
interest was ''hard and improper'. The bond 
secures a sum of Rs. 50 to be re-paid witfi 
compound interest at tlierafeof2 percent, 
per mensem with half-yearly rests. 


Tlie Court of first instance held that this 
stipulation was neither hard nor unconscion¬ 
able, and decree the plaintiff’s claim. 

On appeal the learned Judge, referring to 
the fact that tlie mortgagor was a youth 
of 19, tliat the value of the mortgaged pro¬ 
perty was Rs. 4,000 and more than sufficient 

to secure the money borrowed, and that the 
rate of interest was high,expressed the opinion 
that such a bargain might be considered to 
be a bard and unconscionable one.” He, 
however, held that Sri Chand, the purchaser, 
could not plead that the stipulation was a 
liard and unconscionable bargain and was 
bound to pay the principal amountandcom- 
pound interest at the rate agreed upon, 

We do not agree with the view expre.ssed 
by the learned Judge as to Srichand’s right 
to contest the validity of the stipulation as to 
interest. Rut Iiolding tlie view that we do 
on tlie otlier question raised in the case, we 
do not deem it necessary to decide this point. 
^\ e are of opinion tliat the Court of first 
instance was right in holding that the stipu¬ 
lation as to intere.st was not hard and un¬ 
conscionable. The latest pronouncement on 
tlie point of their Lordships of the Privy 
Council was made in Idiauipal Pas v. 
Maueshnr Jiaksh Singh (1). In thnt case their 
fiordships held that the Court ‘‘could not 
give relief from a transaction or contract 
merely on the ground that it was a hard 
bargain except perhaps when the extortion is 
so great as to he of itself evidence of fraud, 
which is not this ca.se. In other cases 
there must be some othei equity aris¬ 
ing from the position of the parties or the 
particular circumstances of the case”. Li 
the case before us there is no evidence of any 
circumstance which would justify the Court 
in holding thnt the stipulation as to interest 
was procured in an unfair manner. As was 
observed by one of tlie learned Judges who 
decided the case of Meghraj v. Hargayan (2), 

In all cases of this kind the Court must 
look to the facta and circumstances of the 
case ai.d unless in a case there is unfnirdenl- 
ing v he Court must enforce tlie contract made 
Ly the parties.” In the case before ns there 
is no .sugge.stion of undue influence or unfair 
dealing. The only plea raised on the question 

fl) 2S A. 57U (P. C.): 4 C. I.. J. I: 1 M. T.. T. 206; 

8 A. h J. 475; 9 O. C. 188; H IN.ni. L. K 491; 10 C. 
W. N. 849; IGM. L. .T. £92. 

<<2) 7 A. I.. .1 655; 7 hul. Cus. 361. 
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of interest was, as we have pointed out above, 

that the stipulation as to interest was hard 

and improper. The mere fact that the rate 

of interest was high, which it undoubtedly is 

in this case, is not sufllcient to justify us in 

holding that the bargain wasan unconscionable 

one and the parties who entered into it 

should be relieved from the liability incurred 

by them. In this view we are of opinion 

that the decree of the learned Judge of tlie 

Court below is right and this appeal must 

fail. We accordingly dismiss it witli costs, 

including fees on the liigher scale. We 

extend the time for payment of the mortgage 

money fora period of four months from this 
date. 

Appeal dhminsed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeai. No. 1.31 of 1911. 

April 21, 1910. 

Prese7it:~^\r. Evans, A. J. G. 
RALJIT SINGH and anotukii — 
Defendants—Appealants 

tersus 

BAHADUR SINGH AND OTHERS—Plaintiffs 

~ RE'PoNI'ENTS. 

Mortgagov and moiigagee, rights of- Splitting up of the 

yrtgaged property with the consent of all parties, effect 

Loss of rights in execution c.f a decree based on a 
prior mortgage, 

P* >'‘wtgagod u shuro in a certain villagt- 

* m' iiiortgngc<l the sumo property to. 

gothor with another Hlinrc to the plaintiff anti one 

i, V P' brouglit a suit upon his mortgage* ami 

* ainotl a decree for sale «)f the mortgaged prt*- 

per }. fo jPj. mortgagees of 18hl wore 

pur les. Before this decree was actiially put into 

^* 1 *”*’ heirs of the mortgagors redeemed 

iQfiA M «‘«rtgaged from B. in 189:^. In 

iHUO the prior mortgagee J{. pnt his decree into 
^xocntion and got the other half of the mortgaged 
property sold. On a suit by the plaintiff to recover 
‘‘QU the mortgaged property: Held that the 

had with the consent of all the 
^nies, m., the lieirs of the mortgagors and the morf- 
^goes, boon split up into two portions and the porthm 
nil* ^'“ble to tin' claim of the 

P Qintiff, nor could the other half of the mortgaged 

nVlby the plaintiff, as whatever 

Im^ r inexecuthm of the decree 

fh.MvV'" IV n^’rtgage. The plaintiffs suit was, 
thei-efore. dihiiiissod la toto. 

Appeal against the order of the District 
U( ge o Hardoi, dated Sth January, 1909, 

Hn Subordinate Judge, 

Hardoi, dated 25th July, 1908. 


Pandit dokaran Nath Mtsra, for the Ap¬ 
pellant : — 

Mr. Mohammad IlW»i, for (he Respond¬ 
ents. 

JUDGMLNT.-This is an appeal 
against an order of the District Judge of 
Hardoi granting a decree in favour of the 
respondents for Rs. SOO. The facts of the 
case, so far as they are material to this 
appeal, are as below .—One Au.san Singh 
mortgaged a siiare of 1 hisivausi in village 
Jodhapur Elcglmra on the 10th August 
1S78 to one Raghunatii Singh. On the 
.‘lOtli :May 18S1 lie mortgaged the same 
property together with a share in another 
village to Hahadnr Singh plaintiff (since 
deceased) and one Sahib Singli for 
Rs. 1,600. This was a usufructuary mort- 
gage. On the Uth January 1885 Ragiiu Natli 
Singii^ brought a suit upon bis mortgage 
of ISib and obtained a decree for sale of 
the mortgaged property. To this suit tlie 
mortgagees of 16^1 were parties. Ausan 
Singli died after tliis and bis heirs, now 
represented by tlie appellants, redeemed 
half of the 1] bistvas sliare mortgaged 
under the deed of 1881 by payment of 
Rs. hOO to &bib Singh. Tliis was in De¬ 
cember l&9;h In February 1894 Ragbunath 
Singh sold the decree of l8S5 to JIasbal 
Singh and Jograj Singli. Jograj Singh is 
the son of appellant, Guman Singh, and 
Mashal Singh is the nephew of appellants 
lialjit Singh, and Kallu Singh. In June 
1906 one-half of 1J In'swas share in Jedha- 

pur Elcglmra was put up to sale in exe¬ 
cution ’of the decree of 1885 and purchas¬ 
ed by Maslml Singh and Jograj Singh who 
got mutation of names effected in their 
favour on the 21st September 1907. Thus, 
tlie plaintiff Halmdur Singh lost possession of 
half of tlie mortgaged share in Jodhapur 
Lkghara aid lie filed the present suit for 
po.ssefsic n of a 10 odd share. The 

C( urt of Inst instance granted him a de- 
cife for 6| biswavsis. The present appel¬ 
lants appealed to the District Judge. The 
learned Judge found that.although the plaint¬ 
iff \vf..s not entitled to possession of any 
riopeily, he was nevertheless entitled to 
a decree for Rs. ^00 being his share of 
the morlgage-moiiey under (he deed of 

Iti-I. Against (Ill's dcpis-ioii Oil's appeal lias 

been preferred by the appellant and the 
plaintiff has pnt in an objection to tha 
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effect that the learned Judge sljould have 
affirmed the decree of the Court of lirst 
instance and granted the plaintiff a decree 
for possession of 6j- T am un- 

able to uphold the decision of tlie learned 
Judge. It is conceded on Ijehalf of t]>e re- 
spondent tlint when half of tlie 1 ^ hiaivns 
sliare was sold in execution of tlie decree 
of tlie plaintill-respondeiit, who was 

a party to that suit, lost his rights as a 
mortgagee because he did not pay tlie 
amount due under the prior mortgage of 
187S which he was entitled to do under 
the decree of 1^S5. It is, therefore, con¬ 
ceded that so far as half of 1 \ hiswas 

share in Jodhapur l•]kgha^a is concerned 
the plaintiff-respondent has no remedy. 
With respect to the other half, which 
was redeemed by the apppellants in 1893 
from Shih Singh, the co-mortgagee of the 
plaintiff-respondent under tlie deed of IS.*;!, 
it is contended that the mortgage was an 
indivisible mortgage and the learned .ludge 
was wrong in holding that it amounted in 
fact to two mortgages of \2\ hiswansis 
each. I tind, on examination of the mort¬ 
gage-deed, that there was no specification 
of the shares and the mortgage security 
was a joint one in favour of the two co- 
mortgagees, but the learned Pleader for 
tlie appellant has called my attention to 
two Exhibits A5 and AT. A5 is kheu'at 
of 189.*) and AT is an application made by 
llahadur Singh plaintiff-respondent, after 
the property had been sold at auction in 
execution of the decree of 1885. The khetrnf 
of 1895 shows that Bahadur Singh was 
then recorded as the sole mortgagee of I2l 
Insivansis only and in the application (Ex¬ 
hibit AT) there is a clear admission that 
half of the mortgaged property had been 
redeemed by the heirs of Ansan Singh on 
payment of Rs. 8C0. The exact words 
are as below:— Mitijumla ek hi'wa 
panch huiransa mnzknr kp 125 I'isirnnsn 
haqint Guman Singli ua Baljit Singh nvr 
Mashal Singh xvagauah xcuran Ansan 
Sin(,h ne ha qa'lar muhligh Rs. 800 nf'ufi 
zar rehan mnsomme Shib Singh mnrfhin se 
fak rehan kar U." From this latter docu¬ 
ment I have no hesitation in holding that, 
whatever may liave Veen the origiral 
character of the mortgage of 188 , the 
mortgage security wa.s split up in 189.3 
Yiiih th^ consent of all concerned, mmeig. 


the heirs of the original mortgagor and 
tlie two mortgagees Bahadur Singh and 
Slab Siiigii. Therfore, that portion of the* 
mortgaged share, whicli was redeemed in 
189.3 by the lieirs of tlie mortgagor must 
he considered as a share separateb" mortgag¬ 
ed to Sliih Singh and with respect to 
that property, the platintiff-respondent can 
liave no claim for possession or for re¬ 
covery of any portion of the mortgage- 
money. IVitli respect to the other half of 
the mortgaged share, which was .sold in 
execution of the decree to wliich the plaint¬ 
iff-respondent was a partj', it is conced¬ 
ed that lie lost whatever rights he had 
as a mortgagee liecause he did not avail 
himself of tlie terms of the decree under 
which he was entitled to i-edeem the prior 
mortgage in order to keep his own security 
alive. 1 am, tlierefore. unable to find that 
the plaintiff-respondent, is, upon the facts be¬ 
fore the Court, entitled to any decree 
whatever either for money or for posses¬ 
sion of tlie property. I dismiss the objec¬ 
tion taken by the respondent and, accept¬ 
ing tlie appeal, dismiss the claim xvith costs 
ill all Courts 

Appeal accepteiL 


OUDU JUDICIAL COMMISSIONER'S 

COURT. 

Sr.'OND Civil Ai'i-eal No. 2.35 ok 1909. 
December 9, 1909. 

Pn'sent: —^Ir. Chamier, J. C., and 
Mr. Evans, A. J. C. 

Mahuraj DEBI DIN— Defendant— 

Ari’ELLANT 

versus 

MANNU SINGH and othf.ks—Plaintiffs 

— Respondents. 

IioiihJci’ oJ Pi'oj^riij * Act IV of 1882^, j*. 52 * 
Lis pendens, dvetrive of—Morlgntje effected during the 
pendency of a ftuif, volidilij of—vighle of. 

In 1880 one C. iiicrtgngcd a certain sliare to li. anl 
•S. with pc'sssessi<.n. Three deeds of furtlicr charges 
were also siihsetpiently executed. One 71. became 
entitled to a 4th of the interest of the inortgnpe 
executid by C. In 1896 the father and guardian of 
j’.’. .^i:b-mortgnged that ',th .'ihare to the apiu'llnnt 
tindertaking to put hint in possession if the money 
was not paid within one year, ih ratiHed the deed 
when he came of age. In 1005 the appellant sued 
for possession of tin- property morigngod to him 
impleading B., bis original mortgagor, and other per- 
.‘.ons repri'senting the original tnoilgngecM R. and S. 
'I'he summons to C. in that suit «as served on 
.lanuary 22nd, 1905. puring the pendency of that 
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cuso, that is, ou February IGtli, 1905, C. mortgaged Ids 
share to the respoudonts. Subsccjuently, the respond¬ 
ents redeemed the four mortgages mado by C. The 
appellant’s suit in the meantime proceeded and he got 
a decree for possession of the ^tli share as a sub¬ 
mortgagee. The respondent brought the present 
suit for possession of the said share against the 
appellant: 

Helil, tliat under section 52 of the Transfer of Pro¬ 
perty Act the respondent could not take a valitl mort¬ 
gage and in order to take possession of the share 
mortgaged to him he must pay to the appellant -ith 
of the money duo on the basis of the four mortgages. 

Appeal agaiust the order of the District 
Judge, Sitapur, dated 17th Marcli 1909, up¬ 
holding that of the Subordinate Judge, Sita¬ 
pur, dated 13th April 1908. 

Pandit Qokaran Nath ^lisra^ for the 
Appellant. 

Mr. A. P. SeUy for tlie Respondents. 

JUDGMENT. 

Chamier, J. C.—This is an appeal by 
one of the defendants in a suit brought by 
the respondents Munnu Singh, Kallu Singh 
and Gajraj Singh. The suit was decreed by 
the Subordinate Judge whose decision was 
affirmed by the District Judge. The facts 
which are somewhat complicated are stated 
at length in the judgment of the Subordinate 
Judge. For the purposes of the present 
appeal they may be set out very sliortly. 

On February 17tli, IS^jO, one Oliandrika 
mortgaged a four-anna share in mouzah 
Neigadhi, a hamlet of Dharauli, to Rolmn 
Singh and Surat Singh for Rs. 4,500 for 10 
years with possession. By three otlier deeds, 
dated February 17th 1880, and July, 2nd 
1887, he mortgaged the .same share for 
further advances amounting to Rs. 1,336. 
Under circumstances which need not be de¬ 
tailed here, one Balbhaddar Singh became 
entitled to one-fourth of the interest of the 
mortgagees under tlie deeds executed by 
Chandrika, that is to say, to a one-anna share. 
Oil February 22nd 1896, Tilak, the father 
and guardian of Balbhaddar, sub-mortgaged 
that share to the pre.sent appellant, under¬ 
taking that if the mortgage-money was not 
paid off within one year he would put the 
appellant into possession. That deed was 
ratified by Balbhaddar wlien lie came of age. 
On January 12th 1£05, Debi Din brought a suit 
for possession of the property mortgaged to 
him,impleading Balbhaddar and Tilak already 
mentioned, Tikam Singh, a person whom 
iilak had purported to give part of the mort¬ 
gaged property, Jawahir Singh, a person who 


claimed under a sub-mortgage from Tikam, 
Chandrika, the original mortgagor, and otlier 
persons representing the original mortgagees, 
Rohan Singh and Surat Singli. Tlie surii- 
luons to Chandrika in tliat suit was served 
on him on January 22nd 1905. During the 
pendency of tliat case, i. e., on February 16tli 
1905, Chandrika mortgaged liis four-anna 
share to the plaiiitilfs-respondents, iMurinu 
Singli, Kallu Singh and Gajraj Singli, with 
possession. Five days later these persons 
redeemed the four mortgages made by Chand¬ 
rika in 1880 and 1887 by payment of wdiat 
was due upon tliemto the representatives, or 
the per.sons whom they treated as the repre¬ 
sentatives, of the original mortgagees but 
they made no payment to the present ap¬ 
pellant. The latter’s suit in tlie meantime 
proceeded and on August 17th 1905 he got 
a decree for possession of a one anna share as 
sub-mortgagee. 

The case for the plainti.ffs-respondents is, 
that they are not bound by the sub-mortgage 
to the appellant of wliich they had no notice, 
and that as tliey liave paid off all that re¬ 
mained due on the original mortgages made 
by Chandrika Singli, they are entitled to 
posse.ssion as against the appellant. The 
appellant, on the other liand, contends 
that inasmuch as the plaintiffs-respondents 
acquired their interest as mortgagees during 
the pendency of his (the appellant’s) suit for 
possession of the property as sub-mortgagee, 
the plaintiffs-respondents are bound by the 
result of that suit and cannot challenge his 
right to possession. He also alleges that 
they are bound by the mortgage because the 
mortgagor Chandrika, atall events, had notice 
of tlie sub-mortgage and the plaintiffs-re- 
spondeiits wdio claim under him are affected 
by that notice. It appears to methat theap- 
pellant’s first contention must prevail. Debi 
Din .sued in January 1905 to enforce his right 
to possession of the propei-ty in question as 
sub-mortgagee thereof. During the pendency 
of that suit Chandrika, one of the defendants, 
purported to transfer the mortgaged property 
to tlie plaintiffs-respondents and confer upon 
them a riglit to possession on redeeming the 
mortgages. It seems to me to bo quite clear 
that the case fuHs within the terms of section 
52 of the Transfer of Property Act. The 
property claimed by the respondents could 
not be transfen-ed by Chandrika so as to 
affect the rights of the appellant under the 
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decree wliich lie obtained on August 17tli, 
1905. In my opinion, tlie decisions of the 
Courts below on this point are wrong and 

siouldboset aside. It is unnecessary to 
consider the question of justice. 

In their plaint tlie plaintilfs-respondents 
claimed m the first place, an unconditional 
decree for possession and for mesne proHts as 
against all the defeiuiants including the appel¬ 
lant but they said that if it was found that 
any sum of money was payable by them 
before they could take posse.ssion they were 
prepared to pay tliat sum. The appellant has, 
form tlie very tir.st, admitted the right of 
the plaintilTs-respondents to take p-^ssession 
of the property mortgaged to h.m on paying 
to urn, th of the original mortgage-money 
a larger sum is due to him hut, of course. 

he cannot claim more than his mortgagor 
could have claimed). It is conceded that 
the amount due on the mortgages of the 
four-amia share was lU. 7 ,IuO at the 

time when the plaintitVs.respondents purport- 

ed to redeem those mortgages. The par- 
ties areagn-eed that in the view whicli wo 
take of the case the plaintiffs-respondents 
■should be required to pay to the appellant 
one-fourth of that sum. n... Ks. 

1 would allow tins appeal, set aside the 
decrees of tlie Courts below and give the 
plaintiffs-respondents a decree for po'^ses- 
sion of the one-anna share in dispute upon 

payment by them within three months from 

the date of our decree of the sum Rs. 1,7/5. 
If payment IS not so made their suit will 
stand dismissed. In either event, the plaint- 
i^-respondents must pay the costs of 
the defendant-appellant in all three Courts 

tor tney have insisted up to the last that tiiey 
are entitled to unconditional possession of 
tlie share while the appellant has all along 
been willing to surrender it to them on 
payment of the amount now found to be 
due. I would make no order as to costs 
of the otliers parties to this case. 

^ L\ans, a. J. C.—The application of section 
OL of the Transfer of Property Act, ISS2, to 
this case is not free from difficulty but 1 take 
it that as the appellant was a.skmg for pos¬ 
session of the property under his mortgage 
when he instituted his suit on 12th .Janu¬ 
ary 1905, the subsequent transfer with 
possession to the respondents on l(>th 
February 1906 is to that extent invalid, 
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because it affected tl.e right of the appel- 
lant to possession of the property in suit, 
feo for, however, as the mortgage in favour 
of the resDondents does not conflict with 
t.ie particular right to the property adjudi¬ 
cated upon in tlie suit the transfer is not 

void and, therefore, the respondents are en¬ 
tiled as mortgagees to redeem the property, 
Ihe fact that the alienation took place 
pcn.lcurc I,ft relieves us from the necessity 
of expressing an opinion on the question 
whether the respondents are hound by a 

sub-mortgage of wliich they apparently had 

no direct notice. I am not prepared at 
pre.sent to accept the contention that notice 
to the mortgagor is necessarily notice to 
the mortgagee, hut for the purposes of this 
case no decision on this point is called for. 
concur with my learned colleague as to 
le order wliich should be passed in tin's case. 


ULDJl JL'UICIAI. UO-MMISSIONEH'S 

COUUT. 

Seionii UiMi, Aiteal No. floO ok 1&09. 

January 25, 1910. 

Prcseul: Mr. Rvans, A. J. C. 

101 A KAM—1*La1n riKK—Ai’i'Et.LAM’ 

i'vrsHs 

JOHNkS I’bOUR MILL, DELHI — 

DefI-NDANT — Rh'^l’ONDENJ'. 

r-'nh:,cf Ad (IX 1S72I, ^9, 

f'dohr dd>vcr,j of,in Ihc rjjcd of-Foilurc to 

onr .< oi'-n of confracf Dmmx.jcs, liohilUy 
■■ ra,j in ou<v vhcrc one larty doc.^ not perform his 

junt. ^ •' 

111 1907 tlio nj>|)('lj;uit a^n-eeil to purclmst' 

from llio rcsporulent ci-rtaiii Hour, tin* terms .)f the 
contract being “Heady .lelivery witliin one week ". 
-No delivery was taken within one week nor ilid the ai>. 
pe lam ask for the sumo, in Ocb.l.e! lOn? the respond- 
ent te opaphod to tl,e appoMant asking where to 
despatch the got,.Is t.>. The appellant in reply asked 
only for hull the goods. The respondent refused to 
supply and cancelled the contract. Tlie ai>pellant 
theiMnsiste.l upon tl.e delivery of the whole. On 
lc^poRdent 6 retusinj' to comply, the ajmcllant brought 
a suit for iiauiugos a^aiusl liini; 

Ucld, that the appellant was not entitled to any 
damages inasmuch as by nut asking delivery of all 
the goods wjthin one week, lie had not performed liis 
part of the i,ronuse and could not, therefore, cull 
upmi the respondent to perform his. 

C/onid V. Schiller, -i (J. ‘262; 3 0. L. li. 

f^7;Simson V. Virni/i/a, ‘JM. 360; Hash Bchary Shaha 

\. ^>itty,t Oopal ^,^ndy, 33 C.-^77; 3 C. L. J. 249, 
referred to. 

Appeal against the judgment and decree 
o t le District Judge, Lucknow, dated the 
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2‘2nd March 1909 coutirming that of the 
Subordinate Judge of Lucknow, dated 25th 
May 190S. 

Pandit Qohiran Nat Mirsa^ for the Appel¬ 
lant. 

Mr. T. C. XiortoUf for the Respondent. 

JUDGMR^^T.—This is an appeal against 
an order of the District Judge of Lucknow 
dismissing tbe appellant’s claim for damages 
for breach of contract. I take it, that tbe fol¬ 
lowing facts are established. On tbe 17tli 
September 1907, the appellant agreed to 
purchase for the respondents certain 
flour as set forth in a written contract. 

The terms of the contract are “Ready 
delivery within one week”. No. delivery 
was taken within one week nor did tlie 
appellant ask for delivery. On the 4th Octo¬ 
ber 1907 the respondents wired to tlie ap¬ 
pellant Wire where to despatch (afia) flour. 
Contract was ready.” On the 9th of October 
the appellant replied by a wire asking the 
respondent to despatch to Lucknow one 
waggon-loads each of atla and maida. It is 
admitted that if the appellant had askedfor all 
the atta and maida as set forth in the written 
contract of the 17th September, 1907, he 
should have asked for two waggon-loads each. 
On the 10th October 1907, tlie respondents 
wired Your contract was 25th, wired you 
4th October. No reply came. Cannot supply 
you now'. Contract cancelled. " After this, 
the appellant wrote a letter on the 12th 
October 1907 for delivery in full. Tliis re¬ 
quest was not complied with. Tlie Courts 
below have concurrently found that the 
respondents were justified in canceiling the 
contract and refusing to supply the atta and 
maida referred to in the contract of the 17th 
September 1907, and the only question now 
before this Court is whether this decision is 
correct. The grounds of appeal may be 
summarized a.s below :—Firsts that the Courts 
below placed an erroneous construction on the 
terms of the contract, dated the 17th iSeptem- 
bor, 1907. Secoudly, that the respondents by 
their wire, dated the 4th October 1907, 
modified the terms of the original contract 
and, therefore, have no right to rescind the 
contract on the ground that the appellant 
had asked for delivery of only half the goods. 
J'hirdly, that the conduct of the parties shows 
that the original time fixed for the perform¬ 
ance of the contract w'as no essential part 


thereof. Fourthly, that the respondents shoul<I 
have first given the appellant notice that 
tlie contract would be rescinded if delivery 
of the goods in full were not taken. I 
understand that the argument of tlie learned 
Pleader for the appellant is that the origi¬ 
nal contract meant that tlie respondents 
were hound to deliver tlie goods w'ithin one 
w'eek and the appellant was bound to take 
delivery within one week. This contract 
was cancelled by the telegram of the 4tli 
October, 1907, and it should be assumed 
that a new' period of seven days should be 
counted from the 7th October, 1907. Even 
if this argument were accepted it is clear 
that the appellant never asked for delivery of 
all the goods witliin one week and under 
section Od of the Contract Act, wliich is 
included in Chapter VII (Sale of goods), the 
seller of goods, in the altsence of any special 
promise, is not bound to deliver tliem until 
the buyer applies for delivery. 

The learned Pleader for the appellant has 
referred to section 49 of tlie Contract Act 
which is as below’;— ‘When a promise is to be 
performed ivithont application by the promisee, 
and no place is fixed for tlie performance of it, 
it is the duty of the pronii.sor to apply to the 
promisee to appoint a reasonable place for tlie 
performance of tlie promise, and to perform it 
at such place.” But I hold that it is only a 
general provision and in the case of a con¬ 
tract for sale of goods is modified by section 
93. The following case have been cited 
on behalf of the appellant. The Mersey 
Steel and Iron Co., v. Naylor, Benzon and Co. 
(1); SooUan Chand v- Schiller (2); Simson v. 
Virayya (.3); Rash B^-hary Shaha Natftya 
Copal Nundy (4). 


.A, tl V A UA I 


Aaitfya Gopal Nundy (4) deary does not 
apply because that was a case on w'hich two 
different contracts were made. In Sooltan 
Chand V. Schiller (2) and Simson v. Virayya 
(3) the learned Judges found, upon tlie 
special facts in those cases that the defend¬ 
ants w'ere not entitled to rescind the original 
contracts. But each case must he consider¬ 
ed on its merits, and even assuming that 
there w'as a fresh contract in consequence 
of the respondent’s telegram of the 4th 

32\v. U U8‘/' 

(2) 4C. 252; 3 C. h. K. 287. 

5) M. 35D. 

CD 33 C, 477 ; 3 C. L. J. 249. 
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October 1907, I lioIcHliat section 39 of the 

Contract Act could be applied because the 
appellant had not asked for delivery of all 
the goods witliin one week from the 4th 
October 1907 and, therefore, impliedly re¬ 
fused to perform the contract in its 
entirety. I hold that time was an 
essential part of the contract as the price 
of Hour was rapidly rising just at this time: 
and it was, therefore, necessary that the 
appellant should apply for delivery of all the 
goods within the period speciHed in tlie 
contract. I wisli to note that, in arriving 
at this conclusion, I only assume for the 
sake of the argument that there was a 
fresh contract in con.^equence of Ib.e telegram 
of the 4th October, 1907 but I do not mean 
to decide that the telegram of the 4Hi 
October, 1907, amounted to a fresh contract 
within the meaning of section 02 of the 
Contract Act. I hold that the decision of 

the Court below is correct and dismiss the 
appeal with costs. 

,\ppeal 


I'LNJAli CHIl-Jh' COURT. 

•Second Civil Appeal Xo. 3S1 op 1909. 

March 29, 1911. 

Present-.— Justice Shah Din. 

GANDU MAL— Dependant—Appellant 

versus 

UDHO-Pla INTIPP AND OTHERS — 

Dependants—Respondents 

Lnmlalion Art (XV o/1877), Srh. H,'Art. VSo- 
Ca^e hrhvcrr >rorhja.jcCA-.\lorl.ja,jrr not rnl,tlrdox 

tplifoL " . ''.MC-l'nnciplc, 

AjtWo 135 of Sd.cilnk'J I to the Limitation Act, 

187 1 , has no applicitum ton case where the rnortmiLmr 
IS nieicly a pro fur,nn defendant and the mil dispute 
IS as to whether the puisne mortgagee is entitled to 
redeem and to take possession of the mortgaged pro- 
perty from the prior mortgagee in jiossession 

Dio principle of the Full Bench ruling in tiokal 
(.hand V. Rahman 59 V. K. 1907 is not applicuhic to 
cases wliere the mortgagee cannot, as of nght, re¬ 
deem the mortgaged land. 

Second appeal from the decree of the Divi¬ 
sional Judge, Amritsar, dated the 2l8t Decem¬ 
ber 1909, reversing that of the MiinsifF, 1st 
class, Gurdaspur, dated the lOth August 1908. 

Mr. Harris, for the Appellant, 

Mr. Ganpat Rai, for the Respondents. 

JUDGMENT.—This appeal and appeal 
No. 382 of 1909 are connected together and 
will be disposed of by one judgment. 


f 1 



lor. . 


The facts are very fully stated in the judg¬ 
ment of the learned Divisional Judge, and 
it is unnecessary to repeat them here. The 
questions for decision in each of these two 
appeals, are,— 

(1) Whether the plaintiff’s suit is barred 
by limitation under Article 135 of the Limi¬ 
tation Act and 

(2) Whether the mortgage effected in the 
one case in favour of Thakur Das in respect 
of 62 hnnals of land on the 2oth July 1889, 
and that effected in the other case in respect 
of 62 l<anals 11 mnrJas in favour of Duni- 
Chand on tlie 22nd March 1892 were incom¬ 
plete and unenforceable by reason of the prior 
mortgagee lindha Mai, who held pos.session 
under Iiis mortgage dated the 26th July 1876 
not being paid off promptlyor within a reason¬ 
able time after the dates of the aforesaid 
mortgages. 

UpontheHrstquestion 1 unhesitatingly agree 

witli tlie Divisional Judge that Article 135 of 
the Second Scliedule of the Limitation Act 
has no application to tlie facts of this case. 
Hei'e the real dispute is as to whether the 
puisne mortgagee is entitled to redeem the 
prior mortgage in favour of Rudha J^Ial and 
to take po.ssession of the land from him, and 
in sucli suit the mortgagor is merely a pro 
forma defendant as he is not in actual posses¬ 
sion of the mortgaged property, I do not 
see how it can be said that the mortgagor’s 
riglit to possession determined when he 
executed the mortgage-deed in favour of the 
puisne mortgagee, for at that time it was the 
prior mortgagee who was in possession and 
ins possession could not he considered ns 
that of the mortgagor. Article 135, therefore, 
is entirely inapplicable and as it is not urged 
tliatthe suit is barred by anyotlier Article of 
ilie Limitation Act, the Hnding on the first 
question must be against the appellant. 

Upon tlie second question I do not think 
that the Full Bench ruling in (tokal Chand v. 
Rahnian (1) applies to the facts of these two 
cases. In the one case it was optional with 
Thakur Das under the express terms of his 
mortgage-deed to redeem the prioi incumbrance 
at his ownconvenience, and even if it were not 
so, I fail to see how Thakur Das on payment 
of Rs. 191 to the prior mortgagee Budha Mai, 
could have asked Budha Mai as of right to 
let him redeem 62 kanah of land out of an 
area of 124 kanaJs wich was in Budha Mai’s 
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possession under tlie deed of 1896. Such par¬ 
tial redemption was not competent to the 
puisne mortgagee without the consent of the 
prior mortgagee, and there is nothing to show 
that Budha Mai was ever prepared to give 
such consent. Similarly, in the other case, 
Duni Chand could not on payment of Rs.200 
to BudhaMal compelhim to relinquish posses¬ 
sion of 31 hanals of land only, and under the 
terras of the mortgage-deed Duni Chand could 
not be deemed to have been required to make 
prompt payment of Rs. 200 to Budha Mai. 

For these reasons, I hold that the view 
taken by the Divisional Judge in each of these 
two cases is correct and I accordingly maintain 
his decrees and dismiss both the appeals with 
costs, 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Execution of Decree Appeal No. 49 

OF 1910. 

January IG,1911. 

Present : —Mr. Evans, A. J. C. 

Babu AMIR CHAND— Decree-holder— 

Appellant 

verstts 

Bahii NARSINGH NARAIN and others — 

Jl’DOMENT-DELTORS— Kk.<P( »N I ENTS. 

Limllfition Act (/.V oj >-k. ! t (2) nuA 15 (1) 

fiiiA Aft. IP —Time taken in itr/cfiiliiKj anothcc suit, 
eictusiou of —l^ona lido pmscculitin of <t ratic in nnothec 
Court—liijuiirtton or orAer, necessity of, in orAer to 
erchiAe time—Kjclnsion of time for } nrposcs of limi¬ 
tation-Civil Procedure Code (Act P of 190S^, O. 
XXXIV, r. 6 —Kxccufion proceedinys, applicafion Oi. 

'J’Le appellant obtained a niortgajfo-doeroo against 
rogpondonts on the I5th October 1900 for ssale of tbe 
inortsafred property. The decree was made absolute 
on the 12th August 1902. 'J’be mor(jjuf?cd ]>roi)ort 3 ' 
WQ9 sold <tu the 25th .Tune 1900 and a p<»rtion (tf tbe 
decree was realized. On the 2-llb .Inly 1900 one of the 
re8j)ondeut8 instituted a suit nskiiif? for a declar.ati<m 
that the inortpoKe-decree (»f 1900 and the sale thoro- 
nnder wore not bindiii" on him. The suit was dis- 
migsodhythe first Court but was decreed by the 
District Judge on appeal on tlio 30th April 1907. 
The latter decision was again reversed in secon<l ap¬ 
peal on Hjc 8th July 1908.’On the 8th I)pceml>or 1909 
the present application for execution was made. On 
ohjeotioji by tho judi'incnt-dehtors-respondents that 
the application was time-barred, it wa.s urgetl b}* the 
decree-holder that the period between the 30th 
April 19(.7 and tho 8th July 1908, during which time 
the mortgnge-deeree was in abeyance, should be 
excluded; 

Held, that tho ap])lication for execution «as timo- 
baiT<*d. 'rho appellant could not claim the benefit of 
pecthm l-l,chui8o'2),<)rof Boctioij 15,elanso (l',of tho 


Liauaition Act of 1008. Tho former Boction applies 
only to a case where a person makes a hona fide appli¬ 
cation to a Court without jurisdiction and tlia hittm* 
only to a case w’hore tho execution of a clec.co lia.s 
V)een stayed by an injunction or order: 

Held, further, that even on general jirinciplos of 
equity, tho appellant was not entitled to exclude the 
period between the 30th April 1907 am! tho Hth 
July 1908: 

Held, lastly, that an application under Order XXX fV, 
rule 6, of tho Civil Procedure Code, 1908, must lx* 
treated as an application in execution proceedings to 
wliieh Article 18 f)f the Limitation Act would a))ply. 

Ram Itaghuhir y. iliisammat Zahur-nn-Xisa, 0 0. C. 
114, followed. 

Prannath Roy v. Rookea Bciimn, 7 M. I. A. 323; 4 W. 
R, 37 (P- C.); Rajah Knai,c( llossein v. Sayed Ahmed 
lleza, 7 M- I. A. 238; ytusammat Rtinnee Suruo Moyee 
V. Shoshce Mokhec, 12.M. I. A. 244; 11 W. H. 5 (P. C.); 
2 IL Ti. R. 10 (P. C.); Rassu Knar y. Jthum Sinyli, 
11 A. 47; Lakhen Chaiitlnr Sen v. }[a1hn St/d/m/j, 35 C. 
209; 3 M. L. T. 90; 5 C. L. J. 59; 12 C. W. N. 320, 
referred to. 

Appeal against tlie orrler of tbe District 
Judge, Fyzabad, dated tlie 8th May I9'0,con¬ 
firming the order of the ^hinsif, Fyzabad, 
dated the 25th January 1910. 

Babu Istvan' Prasad, for tlie Appellant. 
Pandit Ookaran Aa//r Misra, for the Re¬ 
spondents. 

JUDGMENT.— This is an appeal by a 
decree-holder against an order of the District 
Judge of Fyzabad upholding a decision of 
the Mnnsif of Fyzabad under which he dis- 
mi.vsed the application of the appellant fora 
personal decree under Order XXXlA', rule G, 
of tlie Code of Civil Procedure, corresponding 
to section 90 of Act XIV of 1^82. 

The facts are as lielow:— 

Tlie appellant obtained a mortagage-decree 
against the respoiidents on the 15th October 
1900 for sale of mortgaged property. The 
decree was made ah.solnteon the 12th August 
1902, and Rs. 35 were realised by sale of the 
mnrtgaged property on the 25th .^une 1906. 
The present application was made on the 
8th December D09. The learned Judgede- 
cided that the application was time-barred 
as it was made moi*e than three years 
after the date on which the mortgaged pro¬ 
perty was sold. 

In appeal, it is conceded on behalf of the 
appellant that, if the ruling of this 
Court in Ham Hnphuhir v. Mtisnmmaf Zahnr- 
un-nissn (1) is to be followed, then the pre¬ 
sent application is barred by limitation unless 
the appellant can exclude a period fi*om the 
30th April 1907 to the 8th July 1908 under 
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the circnmstancp'? n i 

stated. presently 

I ded first with tl,e contention find tl,e 

r,, j”. 

"ft but ,t ,s an applicahon in execution nrn 
beedings to which Article 178 app ^s” f 

understaml tl,e contention of th^ learned 

eader for the appellant is as follows " 

section of) of the Transfer of IVnpertv Act 

ts provided that where the defendant does Ho 

P^O in the amount due the nln'nfi'fv «« i 
tn fho rv. i. c piaintitl can apn v 

to the Court for an or,ler absolute for sale of 
the luor gaged property and in Order \'\\I V 

rnle;),Civi Propednrernr]o ,.1 • i » 

to section S!) t o 

toted for the word “ onler- s'-mfla l" 

panson of section [)S Act YIV’ r f i I^J 

..Xcailiwj,,;',;;'' 

shows a similar alteration, the word ‘derr ’ 

being substituted for the l;•or^:H;'r• aiiil ft 
2nhZ 7\r""'' '■"'"■‘t i" AV-e, 

w>dch is based u::::r:vcf:Hi:;f 
xxxlv :,fTi‘’'''r *; nmier J:;:: 

of OrderX'VVI'V'• t "0''<l'opr of rule G 

tbot of sedtn £;r; xn Yn' 

cited ahov;.A.H.^f,:u:HJ.Si::?^;:S 

-lo^iofsTand ;:ThH’::m'etotr"' 

;nsec.:mf^andhe:yH:SS«^^ 

prooeediuffs inKW^h^fornmr.e^^^ 0^’’ 

I'r. 1-provides thnt if 

tha7ri“*r' tnortgage-decree it appears 
tna a balance remains due to the mortgage a 

decree shall be given for the recovery theieof 

I am uot prepared to hold that the wHw 

''Inch has hitherlo prevailed that an applicn- 

on under section fio Ja an application lA exl 

cution proceedings is wrong, ft has offpn 

bfen held that Article 178 applies to appliL- 

Cons inexeeution to which Ar(iclel79 Lnnot 

he app led and, therefore, I would hold flat 

ArtlT 17 ^ "7 «bverned by 

Article 17s. I am, therefore, nnaMe to accede 


mHz Court shonid not 

I " the above ruling and I hold that it 
iiuist lie followed ni the present case. 


11,e next contpiition taken by the learned 

llcaderfor the appellant refers to certain 

pioceedings tak-Pi, hy respondenls after the 

< I pge-decree had been passed. Xarsing 
X-u-ani, one of the respondents, instituteTa 

Ho, TliHr t/^'' asbingfor a declnra- 

- = “:: ;r £ 

I fbO-should he excluded in counting 

niitatio" against tlie appellant. Thisconten 

(■>) iiVrrn* 

1^^ ^Vtbe liluntatioii Act I908or 
proWdeTt of equity. Section 14 (2) 

liniitatioi "-i tbe period of 

»=?'™rs ““r s 

• nslance or in r. o . ^ ursi. 

tlip sainA # - Court of appeal a^jaiiist 

i.e exc d r f 
.scouted " ' P'-b'-eeding is pro- 

frorr def".£""f • ^'*'**' “ Court which 

a like, t^*^ ■' ^”’'■'’-''-'*'<>11 or other cause of 

• ike nature i.s unable to entertain it." 

anJ/''" r’’'''”' ‘■'‘■’"’'y >'Pf "PPly. It 

app ,cation to a Court without jiirisdic 

annl'lca 't Purposes of this section on 

od fl ? ^ oPPeal should be deem- 

Dresent " proceeding. In the 

aHnrV'"''!* '" “PP'i™-! <lid not make an 

tin ni l"'' jnriTdic- 

1 , 0 , I "P"'-'’*®'’ « blaim which 

Conrf^V' *’y tbe respondent before a 

the H jorisdietion. 1 next deal with 

fie cmitention under .section (1.7) (1) which 

IS as helow :_ 

nresi'Y'w'"’*'"'^ P"'”'’ "f limitation 

pre.crihed "r .ony .«nit or application for the 

ex"ut,on of a decree the institution or exe- 
iitionof whicl, /ms /,«.„ i„J,„:cHon 

' '"Cl, he time of (fie continuance of tlie 
in line ion or rrder. tile day on wliicli it was 

on which it was withdrawn 
9 la e excluded.” It is conceded that tlie 
appellant was not prevented by the issue of 
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any injunction or order from making an ap¬ 
plication under section 90 Act XlV of 1882 
but it is contended that there was an order by 
im'pUcation preventing him from making such 
an application because the mortgage-decree was 

in abeyance from the 30th April 1907 until 
the 8th July 1908. I cannot import into 
this section words whicli are not contained in 
it. If during this period the appellant had 
asked for a decree under section 70 and his 
application had been refused, then the section 
might be applied, but in the absence of a dis¬ 
tinct ruling in support of tlie appellant’s con¬ 
tention, 1 liold that he cannot claim the 
benefit of this section. 

The third contention of the learned Pleader 
for the appellant is that, apart from the 
special provisions of the Limitation Act he 
is entitled to the exclusion of the period dur¬ 
ing which the mortgage-decree was in abey¬ 
ance upon the general principles of equity 
and he relies upon several rulings as below: 

liaja Enayet Jlosseiu v. Syed Ahmeil Eeza{'2), 
Prannalh liriy v. Uoohen Uegnm (3), }>iusam- 
vmt Eanne Sumo Moiee v. Slionhee Mokhre 
Burmouia (-t), Jinssu Knar v. Idium Siugh (5\ 
Lakhiju Chandur Sen v. Madhii Si'dhan (ti). 

No general rule can be deduced from these 
decLsions applicable to the present case. Both 
tlie rulings in lioia Enayet Il<r.<seiu v. Syed 
Ahmed Ttezn (2) and Pranuafh B< y v. Bonkeu 
Begam (3) apply tocases wliere it was held lliat 
suits wliich would ordinarily liave been bar¬ 
red undei* section I t of Bengal Hegulaticn 
HI of 1793 were not barred because there 
was a good and suiricient cause for not insti¬ 
tuting them within limitation. In Musammal 
Bannee Sumo Moyeew Shonhee Mokhee (t) an 
auction-sale under Bengal Regulation Vlil of 
1819 in whichtherights of certain puine dars 
in a taluk were sold in IS-t-t was afterwards 
set aside, the auction-purchaser being directed 
to pay back to the putneedai>f the profits for 
the time they were out of posssession. The 
zemindars brought a suit against the pufnee- 
dars to recover arrears of rent which had ac¬ 
crued, while they were out of posse.«sion and 
it was held by their Loidships of the Privy 

Council that the cause of action accrued on 

(2) 7 M I. A. 238. 

(3) 7 M. I. A. 323; 4 W. R. 37 (P. C.) 

(4) 12 M. I. A 24-t; 11 W. H. 5 (P. C.; 2 11. L. H. 
10 (P; C.) 

^•>) 11 A. 4<. 

(G) 35 C. ICP; 3 M. L. T. SO; 7 C. L. J. 12 C. W. 
N. 320. 


the date of the decree setting aside tlie auc¬ 
tion-sale. I do not find that this ruling has 
any application to the present case. Similar 
remarks apply to the ruling in Bnssn Kwir v. 
Dhnni Singh (5) In Lakhan Chandra Sen v, 
Miidhn Sudhan (0) it was held for certain 
reasons that the right of the plaintiffs to 
bring an action to recover property was sus¬ 
pended for a certain period ; therefore, the 
suit which would have been otherwise barred 
was not barred by limitation. In some of the 
above instances there were special reasons for 
varying or modifying the usual law of limita¬ 
tion, but in the present case I can find no pos¬ 
sible legal or equitable grounds for excluding 
the period during which the mortgage decree 
was in abeyance, in favour of the appellant. 
The cause of action for an application for a 
decree under section 90, Act XIV of t8S2, ac¬ 
crued on the 2otli June 190b. !'ixcluding 
the period from tlie 30th April 1907 to tiie 
bth July 1908 tliere is no reason shown wliy 
tlie appellant did not apply between the 2otli 
June 190J and the 29th April 1907 and 
again between the 9th July 1908 and the 
24-til June 1909. He elected to wait until 
nearly six montlis after tlie limitation of 
three years had elapsed and he now complains 
because he is not allowed to make an appli¬ 
cation whicli lie could easily liave made 
during any of tlie periods indicated alnve. 

For the foregoing reasons I hold tliat there 
is no equitable or legal ground for interference 
and I dismiss the appeal with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COl'RT. 
Ckuhnai- Ai’I'eal No. 74-0 of 1910. 

Match 2L 1911. 

Present :—Mi'. Juslic« Tudball. 

A JIT A AND OTllKllS — ArPKLL.VNTS 

versus 

L M P L RO R t) 1‘i os IT \: Paiity, 

Petinl C<Kte(.lc/A7.r(i/lH()0), 401 —(Jo:*? ossoclnt^ 

cd for hahUnaUti »iuY/i'»p theft or rohbenj — Proof — 

tribe—IJahilitij of iiuUnduol oiinnbeis — 
Porenfr ami children. 

For the purposes of section 401 i»f tin* Iinliau Poniil 
Code it must bo clearly ostabli.slieii, either by iliroct 
ovidouco or by facts from wbich the inference may 
l>o legally dra>\Ti, that the members composing a gang 
have combined or come together for tlie purpose of 
habitually committing theft or robliory. 

The fact that several members of a gang of a \viin- 
doring tribe ere dishonest and i\id commit thefts 
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nnd other crimes is not in itself snmcient to show 
thnt the purpose for which they had combined was 
to Imbitimlly commit theft. 

Did-haran v. King-Emperor, 7 U. C. 103; The Public 
Prosecutor v. Bonigiri Potfigadu, 32 Al. 179; 5 M. I>. T, 
10; 9 Cr. L. .T, 567; 2 Ind. Cns. 3n7, referred to. 

Tlie mere fact that the women nnd children 
behmpinpr to such grnnj? lived with adult mnle.s of the 
^rnn«r, i.s insulticient for a Court to hold that they 
wore associated with their husbands and parent’s 
for the puriioso of habitually committing theft. 'I’iie 
fact that some of the members of such tranij were 
jruilty of theft and burglary does not establish that 
the association of the pani? was one which was 
bron^dit about for the purposes contemplated by 
section 401, Indian renal Code. 

Appeal a(?ainst the order of conviction 
passed by the Sessions Judge of Jhansi, dated 
22nd September, 1910. 

Uv, Sunder Bliati (with liini jMr. Ilnrihaus 
Sah(ii), for the Appellants. 

^Ir H. Molcolmson, Assistant Government 
Advocate, for the Crown. 

JLDGMENT.—Tlie thirty-two appel¬ 
lants have been convicted by the Sessions 
Judge of Jhansi of an offence under section 
401, Indian Penal Code, namely, that they be¬ 
long to a wandering gang of persons associated 
for tlie purpose of liabitually committing theft 
or robbery. The appellants are 8 men and 
boys and 24 women and girls. Tliey 
call themselves Karnataks and appa¬ 
rently are Kanjars or Beriis, a cla.ss of 
persons which has been accustomed from 
time immemorial to wandering about in 
gangs over the country side living as best 
they can, the women dancing and singing 
in public. To establish the ca.so again.stthe 
present appellants the prosecution attempted 
to show (1) that wherever this gang went 
the adult males usually kept them.selves 
out of sight while the women and children 
remained in camp, (2) that two of the 
women had been previously convicted of 
offences against property, (3) that from the 
beginning of January up to 10th February 
1910 while this gang was wandering about 
in British Territory there were some 13 
cases of offences against property committed 
HI the neighbourliood of their encampment, (4) 
that on the 7th of February 1910 upon 
certain information the Sub-Inspector in 
charge of a certain police station, taking a 
body of men with him went into .some jungle 
and came upon a body of some ten or twelve 
men; that the latter at first attempted to es¬ 
cape and then tprped upon their pursuers and 


resisted their arrest; that tliree of them Ajita, 
llukam iSingh and Jensi bal were arrested 
at the time, and Iwtt others Bulaki and 
Hindupat were recogni/.ed; that eight bundle.s 
were left behined by these men containing 
various articles Some of wliich are said 
to have been identilied by those persons 
who.se property had been stolen between 
Bli January ami 7tb l-'ebruary, (5) and that 
the camp was .searched on the lOtli of 
February when a ring and one other article 
were discovered which are also .said to be 
stolen property. The eases of theft and 
burglary which are alleged to have occurred 
while the appellants were encamped in 
British territory are as billows:—On the 
night of Itli Jannaiy 19.0 Amir Shah’s 
house i.ssaid to have been robbed. On Gth 
January two per.sons Saru Ram and 
Mnsnmniat Sukhrani Dhobin were robbed. 
On (th and bth January the house of Ram 
Chander pointsman, is said to have been 
entered and property taken, and one i\[r, 
Clarke, an employee of the railway, is said to 
have lost four fowls. On ■Cthand'llth Janu¬ 
ary two persons, Raghunath and Sarul Lai, are 
said to have been hrugled. On 23rd January 
two persons Laltu and Ramole are alleged 
to have lost a goat eadi and to have come 
upon a gang of niPii in the jungle who were 
eonsiiming tlie llesh of those animals. On 
the night of (>th February Baran Badhai of 
Belmau is said to have had ins house burgled. 
On the night of 8th February, Banna of 
Bimraulilost his liullock and on the night be¬ 
tween 9tli and lUth February, three burglaries 
are said to have been committed in the 
town of Mfith. In addition to these facts, 
evidence has been adduced to show that 
this gang in 1909 was in the Gwalior 
State and committed a riot and attacked 
the police station, and that for throe years 
at least the gang settled down in the Dattia 
State, and was finally turned out by the 
-Maharaja, It seems to me that even if we 
accept all these facts as established, it is 
impossihe to hold that the offence con¬ 
templated in section 401 has been e.stablished. 
For the purposes of that section it must 
be clearly established either by direct evidence 
or by facts from which tlie inference may 
be legally drawn that the membsr.s of the 


gang have ombinsd or ccms tigather for 
the purp)33 of hsbitu'illy ccmmitting theft 
or Dbbcry. It is quite clair t'uttha claM 
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of persons whom we are now considering 
does not primarily combine or associate for 
that purpose. Originally, these gypsies, no 
doubt combined in g^ngs for the purpose of 
self-protection. They have been wanderers 
forages. The fact that many of them are 
dishonest and do commit thefts and other 
crimes is not in itself suflicient lo s1k>w that 
the purpose for whicli thej’’ have combined 
is to habitually commit tlieft. Tbe present 
case is very similar in aspects to tbe case of 
Duhharan v, Ki7ig-fJmperor (1). In that 
ease there was a party of Domes wandering 
over the country side just as the persent 
appellants were doing. There is this 
difference that no stolen property is alleged 
to have been found in their possession. In the 
judgment of that case there are the following 
remarks:— They are associated and wander 
about in their ordinary way of life, and it 
cannot be said to be proved that the 
primary purpose of their association was 
the commission of theft.” In a case under 
the analogous section 400, The PnWic Prose¬ 
cutor V. Po7ugiriPotb'gadu (*2) it was remarked: 
^In a case under section 400, Indian Penal 
Code, the pro.secution is hound to prove tliat 
the accused belong to a gang which was 
co7i)iCiouslg associated for the purpose of 
habitually committing dacoity.” In tlie 
present case 24 of the appellants (who are 
^yomen and children) and two boys Uup 
Singh and Kana and the man Bahalia were 
in the camp which was situated exactly 
opposite the police station. The mere fact 
that these women and children were 
living with adult males of the gang is 
insufficient to enable tbe Court to bold that 
they were associated with tlieir husbands 
and parents for the purpose of habitually 
committing tlieft. It is quite clear in tlieir 
cases that tlieir association primarily was for 
a very different object and not that of theft. 

In respect to the other appcdlants Ajita, 
Bulaki, Hindupat, Hukam Singh and Jensi 
Cal it may be argued that they were 
found in a gang with other men; that 
stolen property was found in their posses- 
sicn, and that wherever the gang had 
been, thefts and burglaries had been com¬ 
mitted, and that, tlierefore, these facts are 
sufficient to enable the Court to draw the 

inference that they at least were associated 

(0 7 0. C. Ifi3. 

o ® L. T. lOj 9 fJr. h. J. Wj 2 Ind. 

Cas. 807. 


together for thepurpose of habitually commit¬ 
ting theft. There is, in addition to the above 
facts,the evidenceof one man named JIuIa fof 
the same class as the appellant though 
not a member of their gang). This wit- 
ness’s eyidenre is to the effect that he 
often visited this gang, stayed with them, 
and has joined with various members in' 
tbe commission of thefts and burglaries 

and dacoities. It is quite evident from the 

judgment of the lower Court that very 
little reliance can be placed upon this man’s 
evidence. At the end of his evidence the 
Sessions Judge has made the following 
note: A bombastic person with a flood 

of hearsay evidence on top, very difficult 
to answer question.” An examination of 
Ins evidence shows tliat the remark was 
well-founded. When cross-examined he 
said that he had lieard everything and 
could give no details of anytliing. I think 
his evidence may he wiped out of the 
record, in regard to the 13 acts of thefts 
and burglaries to wliich the prosecution 
have pointed as an indication of the object 
of the association of these men, these l.S 
oncurrences are spread over a montli and a 
few days. Three of them are burglaries 
between 9th and 10th February whicli were 
committed after the members of this gang 
had been arrested. Tiie same remark ap¬ 
plies to the tlieft of Nanhua’s bullock. 
There is notJiing to show that tliere lias 
been an increase, more or less great, in the 
number of crimes usually committed in the 
neighbourhood during this period of one 
montli, over and above that which 
usually occurs in those police stations. If 
the prosecution Jiad been able to establish 
the fact that while this gang was in the 
iiieghbourhood, crime had greatly increas¬ 
ed, and had quickly subsided on their 
leaving the neighbourhood, some argument 
might have been founded thereon that this 
fact indicated that the gang had been 
given to habitually committing theft. No 
such attempt, however, has been made, and 
tlie Court IS left in ignorance on the ques¬ 
tion as to whether or not the advent of 
this gang had brought with it any ap 
preciable increase in crimes in the neigh- 
bmihood. There can be no doubt that 
the police did come upon a body of men 
in the jungle and did arrest three of them 
namely, the appellants Ajita, Hukam Singh 
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and Jensi Ijal, and that these men did 
resist their arrest. Tliere can be little 
doubt also that the eigid bundles were 
left behind by those wlio tied. 1 have 
been taken over tlie evidence of tliose per¬ 
sons wlio have come forward to identify 
the variousarticlcs found in tliose bundles, as 
property whicli imd been stolen from them. 
Except, rerhaps, the ring of Amir Shah 
the stolen property consists of articles of 
common every day use such as are 
to be found in the house of any poor 
man in this country. In no ca«e has 
the witness i)een able to point to any 
particular mark of identitication. The learn¬ 
ed Judge him.self does not seem to have 
been greatly impresssd by the evidence of 
these witnesses and it is extremely doubt¬ 
ful that tlie property found is stolen pro¬ 
perty. Amir Shah’s ring, however, contain¬ 
ed a stone ai.d was somewhat more dis¬ 
tinctive tlian the other property. This 
ring was found attached to the .skirt of 
one of the women in the camp, and it is 
not improbable tliat some man of this gang 
did have a hand in committing burglary 
in the house of Amir Shnln It has been 
argued on behalf of the appellants Hindu- 
pat and Hiilaki tlmt the evidence does 
not establi.«h their membership of tin’s 
gang. It is unnecessary, in my opinion, to 
discuss tlmt evidence for tliere can be very 
little doubt tlmt they were members of 
the gang. In the absence, bowever, of direct 
evidence it seems to me impossible to infer 
from tlie facts proved that the present 
appellants consciously associated tliemselves 
for the purpose of hnhituaUy commit¬ 
ting theft. No doubt, various members of 
the gang may have been guilty of theft 
and burglary. But tin's fact alone is in¬ 
sufficient to establisli that tlie association 
of all these men, women and children 
was one which was consciously hroiight 
about for the purposes contemplated by 
section 401, Indian Penal Code. In fact, it is 
quite clear that the primary object cf their 
association was not theft. It seems to 
me that section 401 was never intend¬ 
ed to apply to cases of the present kind 
unless it could be clearly established that 
these people deliberately and inter!irrnlly 
joined together for the cemmoii ebject 
mentioned in the sectifu. It is difficult to 
conceive that a child of tfu or eleven 


years of age (and there are such among.st 
the present appellants) deliberately and con¬ 
sciously as.sociated with its parents and 
other relatives f< r such a common object. 
In my opinion the prosecution of the pre¬ 
sent appellants under tliis section, in the cir¬ 
cumstances of tlie present ease, was entirely 
misplaced and tliey onglit to have been dealt 
witli otlierwise. I admit the appeals, set 
aside the convictions and sentences and order 
the release of all the appellants. 

ApTfieal allowed. 


ALLAHABAD IIKIH COURT. 

First Civil Arfbai, from Ohukr No. 96 of 1910, 

^larch S, 1911. 

—Mr. Justice Richards and 
Mr. Justice Tudball. 

HA/iARI LAL—Dkfeni'ANT —Ari'EiiLANT 

versus 

RAH CHAN HER— Plaintiff— 

ResI'ONDRNT. 

Civil i'rov'iht,;' C<><h' < Act !'i-/ lfiOK>, (>. //, r. 2 - 
Cnii-ii' of ortii)U of /m o i\ot i>hiiticof—cne 

suit ill, i l l! bij virtue if the other. 

Wlion' t]i*‘ cun.'io of jicfioji of n lalcr suit is not 
iilciitiral iliiit cif n formor tI k* later suit is not 

iiinliT Orticr l(. nilo 2, of the (’o<U* of Civil 
l’ro('i‘<lnrc-. 10(8. 

First appeal from an order of remand passed 
by the Subordinate Judge of Harielly, dated 
tlie drd August, 1910. 

Hr Mohan Lai Sandal, for tlie Appellant. 

^Ir. (iulzari Lnl, for the Respondent. 

JUDGMENT.—This appeal arises out 
of a .suit for possession brought by an assignee 
of the mortgage-rights as against the mort¬ 
gagor and certain other persons. The facts 
are as follow.^. One Tika Singh owned certain 
property which lie mortgaged on the 2yth 
September, 1885, to two persons, Nihal Singb 
and Mohar .Singh. Each of these persons was 
the owner of half sliare in the mortgage. The 
mortgage was usufructuary. Nihal Singh’s 
interest wa.s attached in execution of a decree 
under section 274 of the Code of Civil Proce¬ 
dure and was purchased at auction by Kalka 
Pra.'iad. Subsequently to this, the interests of 
Nihal Singh and Hohar Singh were again at¬ 
tached in execution of another decree, but 
under section ^68,and were purchased by the 
present plaintiff; subsequently to this, the pre¬ 
sent plaintiff brought a suit to recover the 
whole amount cf U e mortgage-money by 
the ^ale of the niorlfagcd piopeity. 'llint 
Miit was dismissed or. the ground that I.e v^R9 
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entitled only to recover possession, the mort¬ 
gage being purely a usufructuary mortgage. 
He has now brought a suit for possession of 
half the mortgaged property in his capacity 
as the representative of ilohar Singh, who 
was owner of a half share in the mortgage. 
The first Court dismissed the suit siinpl 3 ' on 
the ground that it w'as barred bj' tlie former 
suit under Order If, rule 2, of the Codeof Civil 
Procedure. On appeal, the lower Appellate 
Court reversed this decision and remanded 
the case for trial on the merits. The pre¬ 
sent appeal is directed against this order of 


remand. In cur opinion the order of the 
lower Appellate Court is quite correct. An 
examination of the plaints in the two cases 
will disclose the fact that the causes of ac¬ 
tion alleged in those plaints are not identical. 
In the former ca.se the plaintiff set forth tlie 
fact of the mortgage by Tika Singh on 2 Uli 
September, 1885, and the purchase l)y Kalka 
I rasad of Xihal Singh’s interest. He then 
stated that by reason of the fact that the 
mortgager never placed the mortgagee in 
possession, Kalka Singh’s purcliase actually 
conveyed to him no right. He then set forth 
his own purchase and the fact that the attach¬ 


ment was made under .section 268 and claim- 
6( that hy reason of the attachment having 
been made under that section be lias purchas¬ 
ed the right to recover the monej' from the 
i^ortgagor. He then stated tliat he had 
made a demand, that the mortgagor had refus¬ 
ed and that thereupon the cause of action had 
accrued to him (from the date of the refusal) 
0 recover the monej-^ by the sale of the pro- 
pert}'. In the pre.sent suit he sets forth the 
act of the purchases and claims that as 
transferee of the mortgagee rights of Hohar 
ingh he is entitled to posse.ssiou as the 
mortgagor has not granted possession and re¬ 
fuses to give him possession. It is quite clear 
rom this that the two causes of action 
in the two suits are not identical and 
in that case the present suit cannot lie 
barred by the provisions of Order 11, 
ru e 2. Our attention has been called to the 
decision in Oohd Misser v. Mirza Bande Ali 
^0 (1), but as the case is at present under 
appeal under the Letters Patent we do not 
nil V it proper to express anj' opinion as to 
the correctness or otherwise of the view taken 
y the learned Judge, who decided the case. 

On the facts of the present case the order of 
(l) 8 lad. Cas. 9. 


the lower Appellate Court was a proper 
order and the appeal, therefore, fails and is 
dismissed. The costs of the appeal will 
abide tlie re.suU. 

Appeal di'si)u's<ied, 

ALLAHAIiAl) HIGH COURT. 

Letters Patent ArrEAr, Ko, 13 ok HUO. 

Harcb 2-1, 1911, 

— Sir John Stanlej', Kt., Chief 
Justice and Mr. Justice Raner.ji, 

RAM LAL AND OTHERS—Oekendants— 

Ari'EIJ.ANT> 

versus 

DKBl SIKCIl AND others—Plaintiffs_ 

Respondent^. 

Juint ilfCivc—.loinf (ippi'dl — i)ni‘ !•/ the oppcllonts 
• I'jiiKj tluriiiy }>rti(hnicn •n’p'al—ll'im’ftnifativc of 
th'censed not hroinjht on ircoi-il-Ahati-ment —Civil Pro- 
Cfdnrc Code (.Irf XIV oj 18HJ), .v 

Where several Jefeiidants joiiilly appeal agjo'nst a 
joinr tleeree, to ivhicli sccliou Ott of tlu> Code of Civil 
l‘roec«liire, IHS2. applies, ihn deatli of one of such 
appellants, if no legal representative of the deceased 
appellant is hrouglit on the record within limitation, 
cun only have the olTcct of causing the np|)oal to abate 
so far as thedeceased appellant is conocnied. It cjIo- 
iiot Ijiive the elVect of causinir the appeal as a whole 
to ahate. 

Ihun Sev<ih V l.oinbar Pond,- 2i> A. 27, followe«l, 

hoiiilo ptit V. It'iJflr", 22 X. 222, di.'juppnived and 
overrnh'd. 

Letter.^ Patent Appeal against the decision 
of ^Ir. Justice Tudball, printed at page 385 
of the 4th Volume of the Indian Cases. 

Mr. Tej Bahadur Sapni, for the Appellants, 

^Ir. Chaudhn\ for tlie Respondents. 

JUDG M KNT.—The only question in 
this appeal is whether or not the learned 
Judge of this Court against whose decree 
this appeal has been preferred, was right 
in holding that the appeal had abated. The 
lower Appellate Court granted the plaintiff 
a decree in respect of their claim to cer¬ 
tain property. The decree was a joint 
decree against a number of defendants. 
All the defendants appealed but before the 
hearing of tlie appeal one of them died 
.and MO application was made within the 
time allowed by law to have his repre.senl- 
atives brought on tiie record. Under these 
circumstances, the learned Judge of this 
Court held that the appeal has abated. 

He relied on as an autliority for the view 
which he took, the case of Kamla Pat v. 
Bnldeo (1). This decision entirely supported 

learned Judge. Rut this 

\ J ) -mJ A, 222. 
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case was considered and overruled by this 
Bench in the later case of Ram Sf>W(ik v. 
Lamhnr Pande (2). In that case it was 
held that where several plaintiffs or de¬ 
fendants jointly appealed against a decree 
to which section 54* t of the Code of Civil 
Procedure of 1S32 applied the death of one 
of such appellants, if no legal representa¬ 
tive of the deceased appellant was brought 
on the record within the limitation, can 
only have the etfect of causing the appeal 
to abate so far as the deceased appellant 
was concerned. It cannot have the elfect 
of causing the appeal as a whole to abate. 
In view of this decision we allow the ap¬ 
peal ; we set aside the order of abatement 
pissed by the learned .Judge of this Court 
and we direct that the appeal be re¬ 
instated and be heard by a Judge of this 
Court sitting singly. We make no order 
as to the costs of this appeal. 

Appeal allmccd. 

(2) 25 A. 27. 


ALLAHABAD HIGH COURT. 
Lrttkrs Patent ArPKAr, No. 1 ok 1011. 

March 25, I Oil. 

Pnsent-. — Sir John Stanley Kt., Chief 
Justice, and Mr. Justice Banerji. 
SHIAM NAHAIN SINGH and another— 

Plaintiffs—Appellants 
versus 

RAM PRASAD and others—Defendants— 

Respondents. 

Afjra Tenancy Act (I! of 1900, a" {h)~ Hjcctmenf 
—Trees planted hij tenant—Ifieach of contract. 

A tenant who plants trees in contravention of the 

contract under which l>o holds the iK'lding, is liahle 

to ojectnipnt under section 57 (5) of the Agra Tenancy 
Act, 1902. 

Letters Patent Appeal from the decision 
of Mr. Justice Griffin, dated the 29th of 
October, 1910, in S. A. No. 60 of 1910. 

Dr. Satish Chandra Banerji (with him Air. 
Janghahadur Lai), for the Appellatits. 

Mr. Jmmr Saran, for the Re.spondents. 

JUDGMENT.—This is an appeal against 
a decree passed in a suit under section 57 
and section 65 of tlie Agra Tenancy Act 
for the ejectment of the defendants for 
breach of a contract entered into by their 
predeces8ors-in-title in Die year 1873. The 
predecesBOrs-iii'title of the defendants were 

the tenants of the plaintiffs and litigation 


having arisen batwaan them a compromise 
was entered into whereby it was provided 
that the defendants predecessors-in-title 
should ha entitled ta occupy the plot of 
land in dispute which then formed a grove, 
at a yearly rent of Rs. 16 on the condition 
that they shonhl not plant any more trees 
upon the land hut should surrender 
the tenancy when the trees at that time 
upon the lanJ no longer stood upon it. 
Many of the trees liave been removed. It 
is admitted that only 13 of the trees exist¬ 
ing in 1873 are now standing. Portion of 
the land is being used for agricultural 
purposes. 

The Court of first instance gave tlie plaint¬ 
iffs a decree for ejectment, but uponappeal the 
lower Appellate Court reversed the decision 
of the Court of 6rst instance and dismissed 
the plaintiffs' suit on the ground that they 
were not entitled to eject the defendants 
under the provisions of section 57 of the 
Agra Tenancy Act. Upon appeal to this 
Court, the learned .Tudge l)ef(>re whom it 
came, upheld the decision of the lower Ap¬ 
pellate Court. Hence this appeal. 

It appears to us that the case is pro¬ 
vided for by section 57 (/). Section 67 

prescribes that a tenant shall he liable to 
ejectment from liis bolding in ca.se, among 
others, of any act or omission detrimental 
to the land or inconsistent with tlie 
purpose for which it was let.” The plant¬ 
ing of trees upon the land by the tenants 
in contravention of their contract is an act 
clearly inconsistent with the purposes for 
which the land was let. The object of the 
tenants in planting new trees is to main¬ 
tain the property as a grove and so pre¬ 
clude the landlord from resuming posses¬ 
sion when the trees existing at the date 
of the compromi.se no longer stood upon 
the land as was contemplated by the com¬ 
promise of 187.1. The defendants, therefore, 
in our judgment are liable to ejectment 
for breach of their contract. Section 65 
(2) provides that where a tenant is found 
liable to ejectment on the ground specified 
in clau.se (6) of section 57, the land-holder 
may sue for compensation in addition 
to, or in lieu of, suing for ejectment or 
for an injunction or for the repair of the 
damage or waste with or without compen¬ 
sation. The plaintiffs have claimed in tlie 
alternative an injunction and repair of 
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the damage complained of. AYe think they 
are entitled to a decree under this sub¬ 
section. 

We accordingly allow the appeal, set 
aside the decree of this Court and also 
the decrees of the lower Courts, and we 
grant a decree in the terms of prayer (h) 
in the plaint, that is, a decree for the up¬ 
rooting of the newly planted trees upon 
the land in question within two montlis 
from this date, and we also grant an in¬ 
junction restraining the defendants from in 
future planting any trees upon the said 
plot. The plaintiffs will have their costs 
in all Courts. 

Appeal alloived. 


UUDH JUDICIAL COMMISSIONER'S, 

COURT. 

SacoND Civil ArrsAL No. 272 of 1909. 

March IS, 1910. 

Preacni: —Mr. Evans, A. J. C., aiid 
Mr. Piggott, A. J. C. 

GIKJA DAYAL—Plaintifk— Ai-cellam 

versus 

BHIJ BHUKHAN— Defendant— 

Respondent. 

Vicil Vrocediiic Code (..let 1' of J908), (>. II, 
Explaiuilii/n (4)—Ros jiuUcuta- Defendant omiffimj 
to puf forieai'd a plea in his defence, effect of — I'lnintiff 
buurul to set up all possible claims in his suit — Plead’ 
ings. 

A mortgagee inatilutccl a t>uit for t^alc of the pro¬ 
perty based on hia mortgage executed by the mother 
of the plaintiff, impleading him and (he mother on 
tlie gi*ouiid that uho had after the juortgago gifted 
the property to him. In that suit it was frjinid that 
the mother of the plaintiff hud full rights in the juo- 
perty and that she was com])etent to mortgage. \ 
decree for sale was passed and the docreo-holdci* 
purchased the property. Subsctpient to the purchase, 
the ]))aintiff sued to recover a share of the property 
on the ground that his mother was not competent to 
mortgage it and that the d<>fendant in execution of 
his decree had j>urchased only the life-interest of his 
(\»laintiff’8) mother, which tcrininaled with lier diath: 

Held, that the suit was barred by the rule of res 
It was necessary for the phiiiififf to have 
raised all the pleas available to him in that suit in 
order to defeat the defendant and if any plea was not 
taken and the defendant got his decree, it was no 
more open to the plaintiff to bring the suit for posses¬ 
sion on the ground that his mother had only a life- 
estate and as such the mortgage and the sale hold in 
execution of the decree were not binding on him. A 
plaintiff and a defendant arc liolh bound to take 
every possible plea in suppoit of his action or defence 
as the case may be. 


Srimut Rojah ifoottoo Viyadya v. Katama Katchiui, H 
M. J. A. 50; low. 11. };D(tya Shaukor v. Ganya Suhai 
12 O. C. 347; 4 Ind. Cas. 7C*3, referred to. 

Appeal against the order of the District 
Judge.Lucknow, dated the 27th March, 1909, 
upholding that of the Subordinate Judge, 
Lucknow, dated 29th April 1908. 

Baba Bisheshar Nath Snvastava, for the 
Appellant. 

Jlr. A. P. Sen (tor him Pandit Gokaran 
Nath iVtATa), for the Respondent. 

JUDGMENT. 

KvaN'’, a. J.C.—Tliisis an appeal against 
an order of the District Judge of Lucknow 
dismissing tlie appellant’s claim for posses¬ 
sion of a certain share in the village of Khan- 
pur. 

The sole question to be considered in this 
appeal is the application of the rule of 
res judicata as laid down in E.xpJanation IV to 
section 11 of the Code of Civil Procedure 
(Act V of 1908). To understand the exact 
point for decision the following pedigree is 
useful:— 

Siilik Rum, died 1880. 

I 

llaiiomun Rrusad, died 1878 
^£nsamlnat iMisri Kuar, died 1883. 

I 

.][iisnininal Jasoda Kmir, Musainmaf Kansilla Kuur 
died 1901 .Shanibhii 
Dial 

I 

Girji Dayal, idaiiititl. j' | j 

Four sous. 

It is now admitted that the property in 
dispute was purchased by llanaman Prosad 
who was a Government servant in the name 
of his father Salik Ram, and Sailk Ram exe¬ 
cuted a Will in favour of his daughter-in-law 
Musamtnat Alisri Knar on the 9th November 
18t0. On the death of Mnsanwiat Misri 
Kuar her daughters got possession of the 
property in equal shares. Mnsammat Jasoda 
Kuar mortgaged her share to Brij Bhukhan 
respondent under a mortgage-deed dated the 
13tli September 1893. On the 13th April 
1899 the same lady executed a deed of gift of 
the property in favour of her son, the appel¬ 
lant. The respondent brought a .suit upon 
mortgage on the ].:th July 1899 making 
iV/«*’am7na/ Jasoda Kuar her husband 
Shainbhu Dial and her son Girja Dayal the 
present appellant parties to it. Girja 
Dayal was then a minor but was represented 
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by a guardian Tlie claim was de¬ 

creed and the property was put up for sale 
and purchased by the respondent (then 
deciee-holder). Tiie four sons of Musammut 
Ivansilla ICuar brought a suit to recover 
their share of property from the respondent 
and eventually got a decree. Tlie de-'ision 
of this Court in that case is reported in Urtj 
V. ^JiLuyct} fl). Xlie result 

wasthattbe sons of ^litsdtiUfml Kansilla Knar 
got possession of 4 5th of MusuuDnat Jasoda 
Kuar's share and the respondent was left 
with only 1 5th of the property wliicli he had 
purchased at auction. This d 5th share the 
appellant now wants to take away in the 
present suit which he instituted cn the i'1st 
November 11307, some ten months after tlie 
claim of the sons of MtatanDiinf Kansilla 
Kuar was decreed. The point for decision 
shortly stated is tliis. In the case instituted 
by the respondent on his mortgage, lie des¬ 
cribed the appellant as a douce under the 
deed of gift executed by his mother which 
deed was alleged to be a fraudulent document 
executed in order to defeat the rights of the 
respondents vthen plaintiifs) and the relief 
asked for was possession of the mortgageil 
property or an order for sale thereof free 
from all the incumbrances created by Mn- 
sammat Jasoda Kuar, the appellant s mother. 
In the written statement, pnragraph 1>, it 
was admitted tliat tlie original proprietor of 
the property was JSalik Ram, the paternal 
grandfatlier of Mtn^ummat Jasoda Kuar, and 
in paragraphs Id and 11 it was alleged 
that he had left the property to his daughter- 
in-law Miisathhuit Misri Kuar grandmother 
of the appellant with a restricted power of 
alienation. In paragraph 17 it was con¬ 
tended that the raortgageheld by tlierespond- 
ent was invalid for certain reasons as set 
forth therein and in paragraph 20 it was 
alleged that Mumimmat Jasoda Kuar had in 
no view of the case anything more than a 
life-interest in the property. The learned 
Subordinate Judge decided the case on the 
19th December 1899 and be held that Mu- 
sammat Jasoda Kuar was the absolute owner 
of the property and could dispose of it as she 
chose. He, therefore,found that tlie moidgage 
executed by her was binding on the appellant. 

The Subordinate Judge in his recital of 
the facts of the case has recorded, as an ad¬ 
mitted fact, that the property in suit origi- 

(2) 10 O. C. 159. 


nally belong to Salik Ram and that on his 
death it came into possessinn of his daughter- 
in-law Musommaf Misri Kuar by the virtue 
of his Will dated tlie 9tli November, ISSO. In 

the course of his .iudgment the following re¬ 
marks appear;^ ‘T am of opinion that J/;£- 
sammat Misri Knar was uboslute owner of the 
property, and on her death it was inherited 

by her nearest heir, n'r., Jier two daughters 
Jasoda and Kan.silla. The property was not 

of such a nature as would, under the Hindu 
l^aw, give only a limited interest to these two 
ladies. She acquired absolute right of owner- 
•ship in the property.” 

In the case instituted by the sons of Mu. 
sammat Kansilla Kuar reported in Uam 
humar v. Panhan Das {'2j certain other facts 
were disclosed which show that the facts as 
admitted before the Subordinate Judge in 
lb99 did not represent the true state of 
affairs and tiiat, as a matter of fact, the two 
ladies, Miisammaf Jasoda Kuar and Kansilla 
Kuar, only tock a limited interest in 
the property with rights of survivorship 
'Mer 6-r and it was upon these facts that the 
sons oi Musummnt Kansilla Kuar were suc¬ 
cessful in obtaining a decree for I- 5ths of the 
property. The pre.sent claim by the appel¬ 
lant is now instituted upon the same allega- 

tion.s, namely, that the property was a self- 
acquired property of Hanoman Ih-asad, son of 
fSalik Uam. and that his widow and daughters 

were life-holders and on theirdeath the appel¬ 
lant is entitled to hi.s share as a reversioner. 
He attacks tlie mortgage executed by his 
mother in favour of the respondent, on the 
ground that there wins no legal nece.ssity for 

it and, therefore, a decreethereon did not con¬ 
vey any title, so far as his interests are con¬ 
cerned. llie Courts below have concurrently 
decided that the case now set up by tlie ap¬ 
pellant is one which lie might aT7d ought to 

have set up as defence when he was impleaded 

as a defendant in tlie mortgage suit instituted 

by tlie respondent and as he did not tlien 

plead that his mother had a limited interest 

in the property as her father’s heir, ho cannot 

now manitain the present claim. The whole 

contention taken on behalf of the appellant by 

bis learned Pleader practically comes to this 

that, althougli the present claim is one which 

might have been set up as a defence in the 

former suit, it is not one which ought to have 

been .set up because it sets up a title different 
(2) 10 a C. 139. 
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from the one which he then set up under the 
deed of gift executed by his mother as full 
owner of the property. He contends that tlie 
present claim is one which is based upon quite 
a different set of facts, the former defence 
was based on the allegation that Salih Ham 
was full owner of the property. The present 
claim is based on the allegation that the full 
owner was his son Hanoman Prosad and if 
he had set up these two inconsistent pleas 
in the former suit considerable confusion 
would have arisen and as held by tlieir liord- 
. ships of the Privy Council in the case of 
Kameawar Pershad v. Raj Kumari Rnttan Ko^r 
(3) where matters are so dissimilar thattheir 
union might lead to confusion, the construc¬ 
tion of the word ought’ would become in- 
portant. ’ But their Lordships also lay 
down that the decision whether a certain de¬ 
fence ought or ought not to have been made 
depends upon the particular facts of eacdi case. 
It is, therefore, necessary to ilecide whether, 
in the circumstances of this case, the appellant 
would liave been justitied in taking the de¬ 
fence which he now sets up in his plaint. 
1 ho whole question of/cs .fm/nu/a has been 
thoroughly Jiscus.sed by Pandit Sundar Lai 
and Mr. Piggott, in tlie case of Ifaya Shankarv. 
^rungn Sdhai (4) and it is unnecessary to add 
anything to the exhau.stive review of all the 
authorities on the subject as they are fully 
set forth in that ruling. Tlie present appeal 
may be disposed of in a very few words. In 
the/omer case, the object of the respondent 
was to make the mortgage binding on the ap¬ 
pellant. The Courts found that ^{^^saulmat 
Jasoda Kuar had an absolute estate and the 
mortgage was binding on him. In arriving 
at this conclusion, the Court proceeded upon 


a statement of facts made by the appellant 
and admitted by the respondent, namely, that 
dalik Ham was the owner of tlie property when 
he executed the Will of the Uth November, 
IbfcO. The appellant now asks for a fresh 
decision upon the question whether tlie mort¬ 
gage is binding on him upon a different al¬ 
legation that Salik Ram was never owner of the 
properly at ally tiiat is, he opens a question 
which upon his own admission had been 
found against him in tlie former case. So 
far as 1 understand the law, such decision is 
as much binding on him as if he put on record 
a plea that Salik Ham was not the owner of 

(3) 20 C. 70j lU 1. A. 234, 

C-i) 12 O. U. 347i 4 luU. Cas. 703. 


the property and it had been found against 
him upon evidence that Salik Ram was tlie 
owner of the property. If the contention of 
the learned Pleader for the appellant were ac¬ 
cepted as correct it would open the door to 
endless litigation which is the object of sec¬ 
tion 11 of tlie Code of Civil Procedure to put 
a stop to. For instance, if a claim were made 
against a defendant upon a bond he might 
plead as a defence that he had executed it and 
received no considerationandthen afterwards, 
as a plaintiff he might institute a suit for a 
declaration tliat the bond was not binding on 
liim because he had never executed it at all. 
To my mind it is perfectly clear tliat, upon 
the facts stated above, there would have been 
no confusion in the case if the appellant Iiad 
.set up aUeniutive pleas as bftlow;— First, 
that his mother liad succeeded to life-interest 
in the property after her father’s death, her 
fatlier being the owner of the property. 
Secondly, if tlie Court were of opinion that her 
grandfather Salik Ham was owner because 
tlic property was purcliased in Iiis name, the 
mortgage was not binding on the appellant 
because his motfier had only a limited inter¬ 
est under the terms of her grandfatlier’s Will. 
The ruling of the Privy Council in Srimnt 
Rajah Moofoo Viyadya v. Kutuma Natchiar (b) 
which is cited in iJayu Shankar v. Oanga 
Sahai (4) .seems to apply witli great force to 
the present case. It was laid down in that 
case tliat the defendant should set up all the 
titles he may have in liis defence and tlieir 
l.<ordships remark as below:— 

^ 4 

'When a plaintiff claims an estate, and 
the defendant, being in possession resists that 
claim, lie is hound to resist it upon all the 
grounds that it is possible for him, according 
to his knowledge, then to bring forward. 
The present appellant might have insisted on 
the validity of the alleged ^Vjll, but instead of 
doing so when his suit came to be heard and 
decided in the Court of final appeal, he in 
effect disclaimed all title under the instrument 
as a Will and insisted that it must be regard¬ 
ed by the Court as not being testamentary. 
There would be an end to all security in tlie 
administration of justice if the course now 
taken by the appellant of .setting up the AVill, 
were allowed.’’ There is no doubt tliat the 
appellant was induced to embark on tliis 
litigation because tlie sons of ^lusammal 

Kansilla Kuar were successful in tlie case re- 

Co) 11 M. 1. A. oOj 10 W. K. 1. 
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ported in Birj Bhxkfian v. Sheornj 
it is not pretended tliafc the guardian of 
the minor was not in possession of all the 
facts when the respondent instituted his suit 
upon his mortgage and I hold that the pr-..-=ent 
claim which is instituted on a set of facts 
directly contrary to the facts admitted in 
the former mortgage case is barred by section 
11 of the Code of Civil Procedure (Act \' of 
1908). I would dismiss the appeal with costs. 

1IGGOIT, A. J. C.— I entirely concur both 
with the order proposed by my learned 
colleague and with the reasoning on which 
it is based. [ would only add, with 
reference to the particular facts of this 
case and the point which was mainly 
pressed upon us in appeal, that amongst the 
things which "ought" to he included in the 
written statement of a defendant in a Civil 
suit is a true and correct account ot the ac¬ 
tual facts of the case as known to the said 
defendant at the time. 

Appeal <lisinis^ed. 


CALCUTTA HIGH COUllT. 

Second Civil Api'eai, Xo. Tb5 ok 1U09 

March 27, 1911. 

Preset.t-. Air. Justice Coxe. 

(jIRIJA iSUNDAHl DKLH— Defendant_ 

Ai-pellant 

rersuK 

KAILASH CHANDRA ROSU_Pi,aintiki- 

AND ANOl HER — DEFENDANTS RESPONDENT.’^. 

iiitfln Lntt'~\Vi,h„v-M„vUj<uje hy vi,{u,r~.J)ccreP on 

honvi^t tr(iu>>orti<>n nn'f rxvcntcd f,n- Icynl urcc^ipity -- 
U'hethe.- tutii'ytiyr.ilcnvr bindiny tip,,',, V'ycrulou,;-— 
Appeal—Drnth >.f apprllonfSiibslitution of 
person, vhethcr nlTecfs renpoinU'nt's dreree. 

A Hindu widow inorlgn}'fd certain prupertv wliii-h 
slic inherited from her )iJi.l>und. The m’ortgagec 
obtained a decree against lior precluding her from 
redeeming the mortgage. The widow appealed l>ut 
died during the jiemlency of the appeal. Tlio pn>sent 
]daintiffandotieJ.ai)pliod to be substituted, i,iit the ap- 
plicatian of the plaintifT was rejected and J. was sub- 
stituted, subsequently the appeal was dismissed. 'The 
plaintiff then brought a suit for the recovery of the 
property, alleging that the moitgage was fraudident 
and e.xecuted without legal necessity. That suit was 
tlisniissed and the mortgage was fouml to be an 
honest transaction and executed for legal ne»-essitv. 
After that, the jdaintiff brought this suit f<*)r 
redemption: 

Held, that the plaintiff was bound by the inort- 
gage-decree obtained by the defendant against the 
widow, and that his suit must fail; 

Held, also, that though J. was a wrong person to 
represeut the widow in the unsuccessful ujipeal, yet 


the present defemlani <-aunoi be deprived of the value 
«d the d(*cree be Imd obtaitual. 

Appeal from the decree of the Sub-Judge 
of Jes.sore. dated December 5th, 1908, affirm¬ 
ing tliat of the Mun.sifof Jhenidah, dated 
March 20th, 

Hahu Suri'udra CJuindra (Sen, for the Appel¬ 
lant. 

liiiliu Sl.il. Ch.mdra r„!it. for tlie Respond- 
eiits. 


JUDGAILNT. —This was a suit to re¬ 
deem certain properties tliat had been mort¬ 
gaged by a Hindu widow. During the 
widows life-time the mortgagee issued a 
notice^ upon her under section 8 of Regula¬ 
tion X\ II of 1800, and thereafterbrouglit a 
suit for recovery of possession whicli was 
decreed hy the Afunsif. Heading the judg- 
luent of tlie Alun.sif with the provisions of 
the Regulation it is clear that tlie mort¬ 
gagee obtained against tlie widow a decree 
precluding her from redeeming the mort¬ 
gage. After the decision hy the Alunsif, the 
widow ai>pea]ed. In the course of the ap¬ 
peal she died and the present plaintiff and 
one Joy Dnrga Das applied to be substituted 
as her representative. Joy Uiirga’s applica- 
tion was granted and that of the plaintiff re- 
fu'^ed. 1 he appeal was dismissed. There¬ 
after the plaintiff Imiuglit a .suit for recovery 
of the property alleging that the mortgage 
was fraudulent and invalid and executed 
without legal necessity. That suit wa.s dis¬ 
missed and it was found that the mortgage 
had been executed for legal necessity and was 
a perfectly lionest transaction. 

Ihe plaintiff now brings this suit for 

redemption. It has been decreed by the 

Courts below. Defendant No. 1 appeals to 
this Court. 


Ihe first point taken is that as it lias now 
been settled between the parties that the 
mortgage was an honest mortgage and exe¬ 
cuted for legal necessity the decree for fore¬ 
closure which the defendant obtained against 
t.,e widow i.s binding on the reversioners, 
and in support of tins proposition reference 
has been made to several cases beginning 
with the case of hnilaina Nauchear Paja 
oj tShivagungah (l). There appears to be 
plenty of authority for holding tliat where 
a decree has been obtained on a fair trial 
in a suit against a Hindu widow the 
decree is effectual and operative as against 


(1) 0 M. 1. A. PSOj 2 W. K. 31 
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the reversioners unless the decree can be im¬ 
peached on some special ground. The last 
case which I have seen on the subject is the 
case of Lilahati Misrani v. Bishnn C^-ohey 
(2). It has been argued on behalf of the 
respondent that these rulings only affect 
those cases in which a widow sues or is sued 
with respect to a mortgage executed by the 
last full owner and have no applications to 
mortgages executed by the widow herself. 
Reference is made to a passage in Dr. Ghose’s 
Book on Mortgage in which the author quotes 
the decision of the present learned Chief 
Justice, then Mr. Justice Jenkins, in Siiniiih 
Das V. Jfanpadti Mi ter (3), that where the 
widow is the person who has created the 
charge there is no authority to sliow that 
she sufliciently represents the reversioners. 
This decision, however, though entitled to 
the greatest respect, was 7Jot confirmed by 
the Appellate Bench, if I understand their 
judgments aright, and as a single Judge, I 
cannot place it in competition w'ith the deci¬ 
sion of the Benclies to whicli I have referred. 
In the case of Boy JiaJha Kissen v. Nave 
Tiatim Lu/(4), Mr. Justice Mookerjee adopt¬ 
ed tlie view mentioned above that a decree 
against the widow binds the reversioners 
under the circumstances .«i)ecified. lie cer¬ 
tainly held on ot!*er grounds that in that 
parti<;nlar case the decree did not operate as 
res jinlicatd in a subsequent suit. But it 
does not appear even to loave been suggested 
that this piinciple dij not apply because 

the mortgage wliich was tlie subject of that 

suit had been executed by tl>e widow her¬ 
self. It appears to me, therefore, that if the 
former decision bound the widow it bound 
also tlie present reversioner. It is argued, 
however, that the decision had no sucli effect, 
because, tlte widow died in tlie course of the 
appeal and was represented by a per.son who 
had no right to represent tlie estate in 
the lieariug of the appeal , and reference is 
made to the case of Hur/sh Chandra Biswas v. 
Pun lias Das (5). That case appears to me 
to be wholly different. In that case one of 
the defendants died in the course of the suit 
and a wrong person was brought on the re¬ 
cord as liis representative. But here the 


(2) CC.L. J. 021. 

(3) 3 C. W. N. 

( t) 0 c. L. J. 40n. 

t»>) 13 (’. L. J. 501 ; 0 Iiul. Cns. (i27 
1041. 
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ca.se is quite different. The present defend¬ 
ant had obtained a decree. He was the re¬ 
spondent in the appeal. No doubt it is tlie 
business of the plaintiff or appellant to see 
that he sues or appeals against the right 
person, but it cannot be said to be the duly 
of the defendant or respondent to see that he 
is sued or appealed against by the right per¬ 
son. 

The present defendant had obtained a 
decree which, unless it w’as .set aside by tlie 
Appellate Court, would be final and conclu¬ 
sive in his favour. The w’idow’ appealed. 
That appeal failed through no fault of this 
defendant. I liave been shown no authorily 
for holding that hecuse a wrong person re¬ 
presented the widow in that unsuccessful ap¬ 
peal the present defendant is thereby depriv¬ 
ed of tlie whole value cf the decree tliat he 
had obtained, and such a view seems to me 
unreasonable. It seems to me, tlierefore, now 
tliat it lias been finally and conclusively set¬ 
tled that the mortgage was an lionest trai)- 
saction executed for legal necessity, that tlie 
decree for foreclosure wliich tlie defendant ob¬ 
tained is sufficient to preclude tlie plaintiff 
from bringing this suit for redemption. 

Secondly, it lias been contended tliat the 
suit is barred by section 4.3. As regards 
this point I am inclined to think that the 
decision of tlie Court below is right, and 
would refer to the case of Bahnnhund v. 
Musamniot Sungari (6). But, in the view 
tliat I takeof the first point,it isnot n€ces.«ary 
for me to go into this point. 

The appeal is accordingly allowed, and 
the suit is dismis.scd witli costs of all 
Courts. 

Appeal allowed. 

((») ly A. 37y. 


CALCUTTA HIGH COURT. 

MlSCELLANEOl’S CiCl.MlNAI, CaSE NO. 5 

or iffll. 

February 3, 1911. 

Present: — Mi. Justice Holmwood and 
Mr. Justice Sharf-ud-l)in 
SHEIKH AKBAR— Petitioner 

versus 

E. F. PRANCE —Opposite Pakty. 

Criminal Procpdure Code (Act V of 1898), s 202— 
Preliminary inquiry—'^Watching proceeditm,’' mranina 
of. 
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Tf any porson intprested in ajiy lopaJ pjocoodiug is 
uihnittod to watch ornpplioa to wntcli .^nch a prorood- 
Dig, tho tcnn “wntcIi”does not mean tluit of a men* 
on-lookor for idle onriofiity, hut it means instructing 
<'f legal prnotitionors to wntol» tho case on behalf o? 
tlio alleged offender and «ifli tho leave of the Court 
to assist the Court in making its preliminary in- 
vostigatirui. 

'riicrefore, a person with regard to whom a pro- 
liniiim»7 inquiry is being held under section 20? of 
iIm‘C riminal l‘rocednre Code ahoidd he n<lmifled to 
watch tho proceedings, and bis representative, if »n 
Advocate or Pleader, should l>e nlh*wed to’act as 
amicu$ curi.'r. 

Sl'^kh Chaiul V. iVfj/iojned //e?}?/, « Cr. L. J. 20; 4 
N. L. It. SI, referred to. 

Applicfition praying that the ra.se again.st 
the petitioner unrler seetions 30IA, 3;i7, 33.S 
of the Indian Penal Code now ponding trial 
before the Court of the Suh-Divisional 
i\Iagistrate of Lalhagh may he trans¬ 
ferred to tlie hie of .some other Magistrate. 

FACTS.—In September last, a daughter 
of Mr. Prance of Killah Nazainat was run 
over by a carriage and the girl died shortly 
after from the effects of tlie injury she re¬ 
ceived. 

Mr. Prance lodged an information at the 
thrum tf> tlie above effect and an inquiry was 
started by the Ihdioe. The P()lice, however, 
after a protracted inquiry submitted a report 
in final form, stating that the carriage and 
thecoacliman alleged to have been implicated 
in tbe matter, could not be identified by tfie 
witne.sses and tbe people in the locality. 

Thereupon Mr. f^rance made an application 
to the Suh-Divisional Ollicer of Lalbagli for 
a judicial inquiry of the case. 

f)n the dale fixed for inquiry the petitioner 
prayed for permission to be present during 
tbe inquiry wliich was refo.'ied. 

Tbe Sub-Divisional Officer examined some 
witnesses in private and held a local inquiry 
and on 30tli November asked tbe Police to 
send up tbe petitioner on cliarges under sec¬ 
tions 304A, 337 and 338, Indian Penal Code. 
The petitioner has been placed before him 
for trial. 

The petitioner moved the District Magis- 
trale under section 528, Criminal Procedure 
Code, for a transfer of the case to some other 
Court at Sadar. But the District Magi.«.trate 
declined to ouler a transfer. 

Hence this rule. 

Mr. S. F. Sinha^ Counsel, ar.d Babu AtuJin 
i'haran Bose, for the Petitioner. 

JUDGMENT.—We have heard the leani- 
sd Conn.«el and we have read the e.xplanntion 


of the learned District Magistrate and we do 
not think that at this stage we should be 
.jnsfified in quashing the proceedingalthough, 
in view of the fact that all the witnesses wlio 

were examined at the time were unable to 
identify the carriage or the coachman, the 
evidence which was collected more than a 
month after should be received with the ut¬ 
most caution. But we think that it would be 
in all respecl.s advi.sahlo that the trial should 
be Iield before some Magistrate who ha.s not 
been engaged in holding an ex parte inquiry 
upon the evidence whicli was collected after 
so much delay We are unable to accede to 
tiie proposition which appears in the head- 
note of theca.se to which tbe learned District 
Magistrate has referred us, the case of Sheikk 
Chnnd \\ Mahomed Hanif {\) in the Court 
of the Judicial Commissioner of Nagpur. 

It appears to he there laid down tliat a per¬ 
son with regard to whom a preliminary in¬ 
quiry is being held under .section 202 is not 
entitled to intervene but he may only watch 
the proceedings like any other member of the 
public. We quite agree that be is not entitled 
by any rule of law to intervene. But the 
practice of this (\uji't at *tny rate, and as far 
as we know of the Court .‘•ubordinate to it, 
has alwiy.s been that if any person interested 
in any legal proceedings i.s admitted to watch 
or applies to watch such a proceeding, the 
term watch ’ does not mean that of a mere 
on looker for idle ourif)aity, hut it means in¬ 
structing of legal practitioner.s to watch the 
case on behalf of the alleged offender and 
with the leave of the Court toassist ti e Court 
in making its preliminary investigation. 

A\ e think there i.s no reason why a person 
in the position of the petitioner should not be 
admitted to watch the proceedings and why 
his representative, if he is a duly authori.sed 
Advocate or Pleader of the Court, should not 
he allowed to act as amicus curitc in the pre¬ 
liminary inquiry For nil these reasons we 
direct that the rule he made nb.^^oluto on the 
second ground and that the proceedings be 
transferred fcjr trial to another Magistrate of 
the first class It appears on the record that 
in December la.«-t the other first class Magis¬ 
trate of the Sul) Divi.'iion was ill. Bnt we 
think that by this timeifhehas not recovered 
some body else must have been appointed in 
hi.s place. In any ca.'e, there are plenty of first 

class AIngisIrafes at the Sadder station of 
(0 .s fr. r. J. 20: 4 R. SI 


INDIAN OASES. 


Vol. X] 

EILI.A V. CHHUTA. 

whicli the Sub-Uivision is merely a suburb, 
and we ?an see no difficulty in liaving the 
case tried either at Berhampore or before 
some other first class Magistrate at Lalbagh. 
The rule is, therefore, made absolute and the 
case is transferred. 

ItnU made ahsolnte. 


PUNJAB CHIEF COURT. 

Civil Rkvision Case No. 1747 op 1910. 

April 5. 1911, 

Present:—^\r. Justice Rattigan. 

BILLA AND OTHERS —Defendants— 

Petitioners 

versvs 

CHHUTA AND OTHERS—PLAINTIFFS_ 

Respondents, 

.hivisdiction—Smah Cause suit-Suit to recover tht 
l>nce of skins of nnimals^Kviilcnce—Witness rerjttiret 
by Court hut not ivanted by intriy—Civil Procedure Codt 
(Act I'o/lOOS;, O. XVI, r. 14. 

A suit to recover the price of Kkius of certain ani. 

nmls allegotl to belong by cust'un to the plaintilT is 

not excepted from the cognisance of a .Small Can«G 
Court. 

\Vliero a Court desires to have the evidence of a 
particular witness, whom the defendant does not 
-lesire to call, the Courtis not justified in insistliif^ 
on the defendant imying ihd amount noeessnrv to 

secure the attendance or evidence of the witness’ and 
on defendant's refusal to do so. declining to Vsne 
summonses for the attendance of his witnesso'* In 
such a case the correct | roccdure is to mice iVction 
under Order XVf. rule 14.-r.f the Cede of Civil 
rrocvi]{iVi\ 


Petition, under section '2') of Act IXof 1SS7 
for revision of the order of (he District .Judge 
of Karnul, dated the Gth April 1910 
allirming that of tlie Mnnsif, 2nd class’ 
exercising the power.s of a Judge, Small Cause 
Court, Kama], dated the 81st January 1910 
decreeing plaintiff’s claim. 

Air. I*Ilahi, for the J^etitionei.s. 

Mr. J)owlut Ham, for the Respondents. 


JUDfiMKNT.— Plaint ilTs, certain Cha- 
Jrturmf mavza Kunjpura, in tahsil Karnal, 
sued to recover a sum of Rs. 35 from the 
defendants, members of the sweeper caste 
of the same village, on the allegation that 
defendants had appropriated the skins of 
certain animals which belonged by custom 
to plaintiffs. Defendants pleaded that the 
Vhamars were entitled to the skins and 
carcases of animals belonging to zemindars^ 
but not to the skins and carcases of animals 
belonging to ^inhaiavs, and other like persons 



and that in this ca«e the animals had belonged 
io Manajans. Plaintiffs admitted that the 
animals had been the property of Mahajans, 
hut nevertheless contended that they were 
entitled to the .skins. 

The suit was originally entered in the 
register of the Court of first instance, which 
was presided over by a Munsif, who had also 
the powers of a Small Cause Court, as a 
small cause, but it was subsequently struck 
out of tlmt register and entered as an 
ordinary civil suit. Apparently, it was 
tried as an ordinary suit, hut in the course 
of his judgment, the Judge remarks that 
he lias (tealt with as a small cause, and he 
signs Ins judgment as a Munsif, 2nd class, 
with powers of Judge, Small Cause Court. 

I presume, 1 may take it upon these facts, 
Uiat the suit was tried as a small cause, and 

in my opinion, quite rightly. The claim was 
for a sum of Bs. 35 and tiie mere fact that 
the money was claimed as due by virtue of a 
customary light alleged to be inherent in 
plaintiffs, does not take the case out of the 
ordinary jurisdiction of the Small Can.'^e 
Court, [see e. g., Aruri \ KnlJuW^. The 
suit does not fall witliin the purview of 

any of the articles of the .second Schedule 
to Act IX of 1887, and 1 hold, therpfore, 
that the Small Cause Court had jurisdic¬ 
tion to deal with the .suit. 

T am, however, asked to interfere on the 
revision side because the Judge of that 
Court refused to issue summonses to certain 
witnesses whom the defendants wished to 
examine and for whose attendance they paid 
the ordinary process-fees. J think there is 
foice in this contention. For .some reason 

the Judge of the Small Cause Court desired 

to have the evidence of tl;e Xmvah of Kunj- 
purn and for their own reasons the defend¬ 
ants did not desire to call th.at person 
On the 15th Cctoher lb09 they filed an 
application praying tliat certain witnesses 
might be summoned for tlie next bearing, 
and on the back of this application the 
Court passed an ordei- to the effect that 
the defendants must Hrst pay into Court tlie 
amount necessary to secure the attendance 
or the evidence of the Kaivoh, and thereafter 
pay in process-fees for their witnesses. 
Defendants, not unnaturally, objected to this 
order, but on the 24th October paid 

process-fees for their witnesses. The Ccuit 
(1) 40 P. R. 1807, 
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however, declined to issue summonses to 
the latter because defendants refused to 
pay the process-fees for the summons to the 
I^cu-ah. !]i my opinion, this procedure on 
the part of the Court was unjustifiable. The 
Court, if it tlionght it necessary to examine 
the Nairah as a witness, could have taken 
action under Order XVI, rule 4, of the Civil 
Procedure Code, and T think it was most 
unfair to insist upon the defendants calling 
hini as a witness and to decline to issue 
summonses to their witnesses on theirrefnsal 
to do so. 

1 accordingly accept the petition and 
setting aside the decree of tlie Judge, Small 
Cause Court, I direct him to take the evidence 
of the witnes.ses specified in the defendant's 
application of the 15th October 1000 and 
thereafter to dispose of the case in accordance 
with law. 

Costs to be costs in the cause. 

Petition accepted. 


PUNJAB CHIEF COURT. 

First Civil Acprai. No. 1248 of 1010. 

April 1, 1911. 

Present: —^Ir. Justice Shah Din. 

KHUDA BAKHSH— Plaintiff- 

Appellant 

versus 

WAHAM ALI AND ANOTHER—DEFENDANTS — 

Respondents. 

(Justnm — Alienation} —A«ana of Tnlntjamj 'Falisil, 
DUtricl —Onua. 

Among of tho TaLagang Tahsil of the Atlock 

District a proprietor is compotont to alienate 
ancestral property in the presence of a son. 

The harden of proving want of power to alienate 
lies on the person Avho allegc.'i the contnuy. 

Tho onus of proving that a sale, which took place 
mniiv years ago in payment of antecedent debts, was 
made without legal necessity rests nj^on the person 
contesting the sale. 

liakhuhn y. Mir Baz, 79 P. It. 1890; Dn i Df/.w v. 
Bhah-o, 53 T. B. \S99; Kara \.T(rn,4G?. It. 1900; 
and I^ndayar v. Fatteh, 8 P. K. J0C6; 60 [\ L. 

■R. IPOO, followed. 

Appeal from the order of the Divisional 
Judge, Attock Division, at Campbellpore, 
dated the 8th April 1910, confirming that 
of the Jklunsif, 1st Cla.^s, Talagarg, dated the 
17th January 1910, dismi.ssing plaintiff’s 
claim. 

Mr. FazaUi llahiy for the Appellant. 

Mr. Pesforji Dndahhai, for the Resprndorts. 


MANNP LAIi V. HAR CHARAN DAS. 

JUDGMENT.—As regards the question 
of custom involved in this case, the decisions 
of this Court reported as Bakhsha v. Mir Baz 
(1), Devi Das v. Bhakra (2), Nura v. Tora 
(o) and Khudayar Fntteh (4), fully 
support the view which has been taken by 
the learned Divisional Judge, and nota single 
authority has been cited to me by the Counsel 
for the appellant in support of liis position 
that among Awansoi Talagang I'ahsil of the 
Attock District a proprietor is incompetent to 
make an alienation of his ance.stral property 
in the presence of a s<^'n. J, therefore, hold 
tliat the appellant, on whom the burden of 
proof l.ay, has failed to prove that his father 
had no power to make the sale in dispute. 

Even, liowever, if it he granted that the 
power of alienation possessed by the 
appellant’s father was restricted, I agree with 
tlie Divisional Judge in holding that as the 
sale in the present ca.se tot k place twenty 
years ago in payment of antecedent debts, it 
w’fis for the appellant to prove that it was 
made without legal necessitiL and I am quite 
clear tliat he has failed to discharge thison«5. 

The appeal fails and is dismissed w'ith 
costs. 

Appeal dismissed. 

(1) 79 P. K 1800. 

(2) .VI 1>. II. 1899. 

(:i) 40 r. u. uoo. 

(4j 8 P. IP 1900:00 P. 1. R. 1900. 


rUNJAH CHIEF COURT. 

Sktond Civil Apfral No. 555 of 1910. 

April 4, 1911. 

Present: — Sir Artliur Reid, Kt., Chief Judge. 
MANNU LALa.nd oiheks—Defendant.s— 

Appellants 

versus 

11 A RCH ARAN DAS— Plainti ff— 

Respondent. 

Apfcal — Itri'i/iion — I'nnjab Courts Act III of 
18>-4A >•. 70 (1) {a) anil {h)—Cii'il Procedure Code {Act 
V of 1908). H I {2) and O. Xl.lII, r 1. (a)^Order oi 
etnnnd — Juri.idiction. 

All ordor f‘f renmud directing a lower Court to 
licnr n .'uiit on the ground that it had jnrifidiction to 
do 80 , is not open to revision under section 70 11) («) 
of the Punjab Lourts Act. or appeal under scctifm 
TO (J) • i) of that Act. 

Sardar Arur Sinrih v. lino Ditto. 4 P. R. 1911; 0 It'd. 
Cas. 674, followed. 

Second appeal from the order of the 
Pivisiornl Judge, Lr.dhiarn Division, dated 
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the lOfch May 1910, reversing: that of the 
District Judge, Ludhiana, dated the 27th 
January 1910, returning the plaint for pre¬ 
sentation to proper Court. 

Lala Madan Chpaly for the Appellants. 

The Hon’ble Mr. Shadi Lal^ for tlie Res¬ 
pondent. 

JUDGMENT.—Counsel for the re¬ 
spondent raises a preliminary objection that no 
appeal lies and that the order of the louver Ap¬ 
pellate Court cannot be revised under section 
70 (1) (a) of the Courts Act. The Court of 
first instance held thac tlie Ludhiana Court 
had no jurisdiction and returned the plaint 
under Order VII, rule 10, of tlie Code. 

The respondent appealed under Order 
XLIII, rule 1 (a), to the Divisional Court, 
which held that the Ludhiana Court had 
jurisdiction, and remanded “the case under 
Order XLl, rule 23, for decision on tlie 
merits.’* Counsel contends that the remand 
was a necessary result of tiie appeal under 
Order XLLII, rule 1 (a), and that there 
could be no remand under Order XLf, rule 
23. The remand must, therefore, be treated 
as an order passed on appeal under Order 
XLlIl, rule 1 (a), and section 104 (2> bars 
an appeal from the order on tlie appeal under 
section lOT (1) (D read with Order Vil, 
rule 10. 

In Sardar Anir Singk v. Bna Ditta (1) 
I held that an Appellate judgment de¬ 
ciding tliat tlie Court of first instance to 
hear a suit was not open to revision under 
section 70 (1) a) and I see no reason for 
thinking tliat exposition of the law erroneous. 

An appeal under section 70 (1) (//) is 
barred being a second appeal. 

For these reasons tlie preliminary objection 
is allowed and the appeal is dismissed with 
costs. 

Counsel’s fee sixty-four rupees. 

Appeal dismUsed. 

(1) 4 P. H. lOllj 0 iml. Cas. 67i. 


PUNJAB CHIEF COURT. 

Second Civil Ai'peal No. 8a0 of 1910. 

March 29, 1911. 

Present '.—Mr. Jmstice Shah Din. 
HARNAM— Plaintiff—A rPELLANr 

versus 

RAJA RAM —Defendant—Respondkn r. 

Contract Act (IX of 1872^, s. 10 —Hclplcitit contlilton- 
oj the bon'ower — Intercel—llijli rate—Coinpounil in¬ 
terest —Unconscionable bargain— Undue in/iuencc. 


A mortgagur was in a coiulition of hclplossncas and 
was compoHed by circumfltanccs to borrow iiionoy 
from tho mortgagee at the i*ute of Rs. 18-12 per 
cent, per annum payable yearly, it Ijeing stipulated 
in the mortgage-deed that if tho interest was not {>aid 
us agreed ui>on compound interest at the same rate 
would bo charged: 

IleUl, that the mortgagee was at tho time of tlic 
contract of mortgage in u position to dominate the 
will of the mortgagor within the meaning of section 
10 of the Contract Act, and us the cliargiiig of com¬ 
pound iiUon-st at the rate of Hs. 1-9 per cent, per 
mensem wjis nnconseionablo, tin' mortgagee* used that 
position to obtain an undue advanitige over tho 
mortgagor, and hence the contract of mortgage was 
induced by undue ititluenco. 

Manceliar Uakheh Singh v. Shadi Lai, 31 A. 386- 
10 C. L .1. 70: b A. L. J. 707; 13 0. \V. N. 1009; 0 xM! 
L. T. 71: 11 lioiii. L. 11. 80t; 12 (). C. 300; 3 1ml. Ca** 
385, iP C.), followed. 

Second appeal from the order of the Divi¬ 
sional Judge, Hissar, dated the 29th Novem¬ 
ber 1909, modifying that of the Munsif, 
1st clas.s, Hissar, dated 30th July 1909, de¬ 
creeing claim for possession by redemption 
of 97 highas, 8 hi'ncas of land, on payment of 
Rs. 171. 

Mr. Muhammad Hussain, for tlie Appellant. 
Lala Lagpat Hai, for the Respondent. 
JUDGMENl'.— The facts are very fully 
stated in tlie judgment of the learned Divi¬ 
sional Judge and it is unnecessary to recapitu¬ 
late them here. The only two points which 
have been raised in this appeal are:_ 

(1) Tliat the stipulation as to payment of 
compound interest at the rate of Ks. 1-9-0 
per cent, per mensem amounts to a stipulation 
by way of penalty within the meaning of sec¬ 
tion 74 of the Contract Act and is, therefore, 
unenforceable; and 

(2) that the contract of mortgage was in¬ 
duced by undue inlluence and is on that 
ground voidable. 

In regard to tlie Hrst point no autiiority 
has been cited by the appellant's Pleader in 
support of the position tliat the stipulation 
in question is a penal one; in fact, the conten¬ 
tion was not very seriously pressed, and 1 
accordingly overrule it. Upon the .second point, 
i have no hesitation in holding that the 
contract of mortgage was induced by undue 
inlluence, and that, therefore, it is not en¬ 
forceable in its entirety. Tlie learned Divi¬ 
sional Judge in discussing this point in his 
judgment says,—“The necessity was of the 
mortgagor to borrow tlie money. The times 
110 doubt were hard. There was a severe 
famine in the laud. The mortgagor evident- 
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]y could not obtain a loan nn liig personal 
security. He bad to Jiiortgage bis land.” Jt 
would thus appear that tlie inoidgacor was 
in a condition of helplessness and was com¬ 
pelled by circumstances to borrow money from 
the mortgagee at the rate of Rs. IS 12-U per 
cent, per annum payable yearly, and theie was 
a stipulation in tiio deed that if the interest 
was not paid as agreed upon compound in¬ 
terest at the same rate would be charged, 
bollowing the principle laid down in the 
judgment of their Lordships of tim I’rivy 
Council in MfJUf.s'har Ilfk/mh Singh v. Sh>oh' 
Ldl (1), I hold that the mortgagee in this 
case was at tlie time of tlie contract of mort¬ 
gage in a position to domiiiatc the will of 
the mortgagor within the meaning of section 
16 of the Contract Act and as the (diaiging 
of compound interest at the rate of Its. 1-9 0 
per cent, per men.sem was unconscionable, the 
mortgagee used that position to obtain an 
undue advantage o\er the mortgagor My 
iinding, therefore, is that the contractof mort¬ 
gage in iiuestion \vas induced liy uialuc in- 
tluence. I further think that it would meet 
the ends of justice to allow .simple interest on 
the principal mortgage-money at the rate of 
Ks. per cent, per annum and interest 

at this rate should, in my opinion, be allowed 
from the date of suit to the date when the 
entire amount is paid by tlie mortgagors to 
the mortgagee, the whole amount being a 
charge upon the laud. 

I accordingly accept tliis appeal and revers¬ 
ing the decree of tlm lower Appellate Court, 
restore that of the first Court, witli-costs pay¬ 
able to the respondent. 

Appeal acCrplcd. 

(1) 31 A. 3H6; IOC. L. J. 70; 0 .1. L. J. 707 ; 13 C. 
W. N. 1009;0M. L.T 71; ll lioui. L. K. vSOt; 12 O. 
0. 300;3 1n(l. Cas. 385 (P. C.) 


PUNJAB CHIRK COURT. 

First Civil Ai’peal No. 419 of 1910. 

April 5, 1911. 

rresent:^ Mr. Ju.stice Kattigan. 

BAIjU and anoiuer - Pi aintiffs — 

ApPEI,LASTS 

vei'6'tjf 

MADAN GOPAL and others—DLFESDA sr?— 

Respondents. 

Clue/Court "R'ilcuand Orders "— /%. XXX (3) 

(•i)— Pre-einpliou fuit — Plcudcr's fce-~Mefhod of 
calcuUituig, 


I ic i 131* 3 t'e >3 ill a suit for pra-erapti-^n should be 
cii.cul-it ' 1 III, lar cluise (t) aud nit under clause (3) 
'•I luilo X.W of the Chiof Courf “Rules and 0 ders’’ 
with ivfcrcnco either to thournnmt decreed 
oraccrding to the valuation of the Kuit, or accord’ 
uig to such sum. not exceeding the valuation, as (ho 
< <Min thinks reasonable, and dxes with reference to 
' 1(0 importance of tlie subject of dispute. 

1'ir.st appeal from the order of the Sub- 
Judge. 1st class, Kero/.pore, dated the 27th 
October 1900, decreeing transfer of the sale in 
favour of the plaintiff on payment of 
lU. .”0,OUO, and costs of defendant. 

Sirdar Kharak Sin-jh, for the Appellants 

Mr. Harris^ for the Respondents. 

JUDGMLNr.—In my opinion the order 
of the Sub Judge directing plaintiff to pay 
defendants'costs was correct. The defend¬ 
ants never denied plaiiitilfs’ pre-emptive 
rights, but they claimed to be re-paid 
Rs. 30,000 as the price of the land. Plaint¬ 
iffs. on the other IiamI, asserted that the 
market-value was merely \U. 16,000 and that 
defendants had not paid anything more than 
th it. 1 he Court found that full consider¬ 
ation had been paid and, tliereforc, ([ lite 
rightly mulcted plaintia's in costs. 

The Sub-Judge has, however, gone entirely 
asti-ay in assessing costs. In his order of 
the -7th October 1909, he refers to the note 
appended to Rule XX.V (.3) of the Chief 
Court Rules and Orders, ’ anil discusses 
the meaning of a clause in that note which 
had been cancelled two years pi’eviously by 
correction slip No. 132, dated 16th May 1907. 

In point of fact, however, the Sub-Judge ex¬ 
pended a great deal of time and ingenuity 
very unnecessarily in this discussion, as it i.s 
Rule XXX ( 4 ) which deals with the question 
of Pleader s fees in suits to enforce a right of 
pre-emption. This rule is perfectly clearand 
empowers the Court to allow the fee to be 
calculated with reference either to the amount 
decreed, or according to the valuation of the 
suit, or according to such sum, not exceeding 
the valuation as the Court shall think reason¬ 
able and shall tix with reference to tlie import¬ 
ance of the subject of dispute. 

in the present instance there was only one 
hearing and the record is light. Defendants 
(according to the statement made before mo 
by one of them) paid their Pleader Rs. 50 
only. In the circumstance it is inequitable 
to make plaintiffs pay a sum of Ks. 650 as 
Pleader's fee and I accordingly direct that 
the amount to be allowed shall be calculated 
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with reference to the valuation of the suit, 
t.e., on Rs. 1,9“0, which represents 30 times 
the amount of tlie land revenue on the land. 

1 accept this petition to the extent above 
indicated and I leave the parties to pay their 
own costs in this Court. 

Appeal accepfCiL 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 175 of 1910. 

February 14, 1911. 

Preseyit: —Mr. Justice Richayds. 

AVar NIHAL SINGH AND another— 
Plaintiffs—Appellants 
tersus 

BALDKO PKRSHAL) and another— 

Dependants—Respondents. 

Agra Trnnncy Act (IIof^90iJ^ 158— 
gi'atif — Hcifumplion —“I'lfo Huccceeurs,” uicanimj of — 
Proof (18 to V ho the original grantee itvm. 

Suction !58of the .Vt?rn Tenancy Act d<ies ii<jt 
provide that tlu* person succeediiifr niuat iiocessarilv 
Imj the heir of the person who ])rec(>ded iiini. 

For tho pnrpoao of Bcetion 168 it is not neccbiur) 
to prove who tlie original grantee was. 

Second appeal from the deci.sion of the 
District Judge of ilainpuri, dated tlie 10th 
December, 1909. 

^Ir. M. L. Aganoala^ for the Appellants. 

Dr. Satish Chandra Bancrjif for the Re¬ 
spondents. 

JUDGMENT.— This appeal arises out 
of a suit to resume possession of certain 
muaji land under the provisions of section 
158. Both the Courts below have decided 
in favour of the defendants. Section 158 
provides, amongst other thing.s, the land 
not liable to resumption under .section 15-1 
and which has been held rent-free for 50 
years and by two successors to the original 
grantee, shall be deemed to be held in proprie¬ 
tary title. 

The findings of both the Courts are ab¬ 
solutely clMar that the land is very old 
■niuafi and has been held rent-free for more 
than 50 yeai’s. The finding of tlie Court 
is very clear that the land is not liable 
to resumption under section 15-1. The find¬ 
ing of the Court is not quite so clear 
upon the point that the land was also 
held by two successors to the original grantee. 
Mr. Agarwala, on behalf of the plaintill's- 
appellants, has pressed two points. First, 
he contended that that portion of section 
X58 which I have quoted applies only to 


grants created since the ‘22iid of December, 
1873, and secondly, that even assuming tlmt 
his first point is not sound, that the find* 
ings of the Court below are insufficient 
to entitle the defendants to be deemed to 
have acquired proprietary right. The first 
point is based upon the argument that 
section 30, clause (d) of Act XII of 1881, 
only entitled a rent-free land-holder to 
have it declared that lie had proprietary 
right if he was able to prove that the land 
had been lield rent-free for 50 yeais before 
the 22nd of December, 1873, and that under 
the General Clauses Act, 1 'j 04, section it 
follows that section 158 can only apply to 
grantsmadesince the22nd of December, 1873. 
In my opinion this ground is not well-founded. 
Section 158, in fbe clearestpossiblelanguage, 
gives a person proprietary right wliere land 
has been held free of rent for 50 years and 
by two successors to the original grantee. 
Wliatthe e.\pression“held by two successors to 
the original grantee ' means is not very clear and 
Mr. Agarwala's second point isconnected with 
this part of the .section read in conjunction 
with the finding of the Court. Evidence was 
given in respect of the pedigree of the 
defendants and records were produced show¬ 
ing in whose name tlie land has from time to 
time been recorded. In theyearsl857 tlie name 
of one Rambux was recorded as mnatidar. A 
family pedigree was also given in evidence 
and appears to liave been proved to the 
satisfaction of the Court below. After 
Rambu.v the name of one Pokhai was re¬ 
corded. Pokhai was tlie son of Chhedi, and 
Baldeo and Salik, the present defendants, 
were the sons of Durga who appears to 
have been a brotlier of Pokliai. It must be 
admitted tliat there is no clear finding that 
the present defendants are tlie direct lieirs of 
Rambux, nor is there any finding as to 
who was the original grantee. The Court 
of first instance, however, said in tlie course 
of his judgment that ail the lands were 
muafi and they have from time to time been 
partitioned amongst the members of one 
and the same family. The Court goes on 
then to draw a distinction of two cases of 
land in po.ssession of which the evidence did 
not show that muajidars had been for at 
least three generations. The lower Appellate 
Court adopts the finding of the Court of 
first instance ami, in my opinion, it must 
be taken that both the Courts below 
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intended to find, and did find, that the land 
has been held witliout any I)reak in the 
chain, at least from the time of Uambux,that 
is to say, from the year \bG7 down to the 
present time by members of the same family. 

Section does not provide tliat the 
person siicceediii)? must necessarily be the 
heir of the person who preceded him. 
Tlie expression is “two successors.” It re¬ 
mains to be considered whether it is neces¬ 
sary to prove who tlie original grantee was. 
In my opinion it is not. I think that when 
Rambux was fouiKl in possession ever since 
the year l^r)7, tlie Courtis entitled to de- 
'■lare the defendants' proprietary title if 
it is shown that the land has Uen lieid for 
oO yeais and by these generations; in other 
words, that if necessary the Court would be 
entitled to presuoe that Hamhux was the 
original grantee or that a grant had been 
made to him. In the present case, liaving 
regard to tlie ancient character of the mimti 
it \vould be (piite impossilile to show by 
evidence who was tiie original grantee. In my 
opinion tlie decree of the Court below w'as 
correct and 1 dismiss the appeal with costs. 

Appeal 


ALLAHABAD HKIIl COURT. 
Skcono Civil, Ai'I’Eal No. 1-7(3 or 1910. 

February 7, 1910. 

Present:-}>\v Justice Karamat Husain. 
BHACWAT DIN— DerENDANT—ArpELi.ANr 


cersHS 

J>lIbO DlAli ANU OTHERS—PlAINTII Ki _ 

Re>i»ondents. 

'ml riijlifu a in‘nr' rchiiiou oii'l a <■ 

the iiauir ca>^t€. 


A Wfijib-iil-iiix nruviHcl as t’i)IIt)\vs;—•‘tli.,- li^rlit i)f 
pro-eiuption in given O) to co-sharers who an* near in 
lilooil to thevenHor, (2) to ntlic-rco-slmrers of tlie samn 
caste, (3) lastly to the eo-sliarers of the villugc.’ 

//t'h/. that uinh-rfhc M'djib-nl-urz near relations 
•hada preferential right over pers'uis of the same 
caste. 


Second appeal from the decision of the 
Additional Subordinate Judge of Cawnpore, 
dated the 24th February 1910. 

Mr. Hamilton^ for the Appellant. 

Mr. G. IF. Villon^ for the Respondents. 

JUDGMENT. —Under a sale-deed dated 
the 20th April 1U09 and registered on the 
2 l3t April 19C9one Ramadhin, son of BhaiTon, 


sold the property in dispute to Ramadhin, sou 
of Ram Nahai, for Rs. 550. In consequence 
of the above sale two pre-emptive suits were 
instituted, one by Slieo Dayal and another 
by Bhagwat Din. 

Slieo Dayal in his plaint alleged that the 
actual price was Rs. 225 only. Bhagwat 
Din in his plaint said that he had a prefer¬ 
ential right of pre-emption, that the sale price 

stated in the sale-deed was tlie correct one. 

1 he Lourt of Hr.«t instance, finding that 
both the pre-emptors vvere entitled to pre- ' 
empt but that bheo Dayal had a preferential 
right, decreed Sheo Dayal s suit ordering him 
to pay Rs. 225 as the correct price, and dis¬ 
missed that of Bliagwat Din's. 

Hotli Sheo Dayal and Bhagwat Dii? appeal¬ 
ed to tlielower Appellate Court, which modifi¬ 
ed the decree of tlie Court of first instance 
pas.sed in favour of Sheo Dayal by ordering 
him to pay the amount set forth in the .sale- 
deed, /.c., Rs. 550 instead of Hs. 225. The 
terms of the wanlf-fd-arz relating to pre-emp¬ 
tion which are set out in the judgment of 
the lower Appellate Court are as follows. 

The riglit of pre-emption is given (1) to 
co-sharers who are near in blood to the vendor; 
(2) other co-sharers of the same caste, and 
(J) lastly to tlie co-.sharers of the village.” 

'1 wo pedigrees are referred to in the judg¬ 
ment of tlie lower Appellate Court one pro¬ 
duced by Bhagwat Din and another produced 
by Sheo Dayal. The Court in its judgment 
linds tlie pedigree produced by Sheo 
Dayal proved and with reference to that 
pedigree linds tliat Sheo Dayal comes under 
the first category of the wajih-ul arz, that the 
rival pre*eniptor comes under the 2nd cate¬ 
gory of it, and that the vendee who is a 
Brahmin does not come under any of the three 
clauses of the wajih-nUarz. That Court also 
finds tliat the price entered in the sale-deed, 
i, e. Rs. 550 is the price paid. 

Bliagw’at Din has preferred a second 
appeal to this Court and two points are 
pressed by his leanieil Counsel. The ./iritis, 
that the Courts below have wrongly assumed 
that the near relations have a preferential 
right over distant relations; and the second is, 
that when Bhagwat Din was ready to 
pay the price entered in the sale-deed and 
when Sheo Dayal in his plaint offered 
to pay Rs. 225 only, Sheo Dayal’s right to 
pre-empt was gone. The terms of the wajib- 
id-arz are very clear 1 have carefully gone 
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through the original of it and have no doubt 
that near relations have a preferential right 
over persons of the same caste. There is no 
mention in the judgment of the lower Ap¬ 
pellate Court that a nearer relation lias a 
better title than a remote one and th^re is 
nothing in the icajib ul arz to that effect. 

According to the finding recorded by the 
lower Appellate Court, Sheo Dayal belongs to 
the first category and Hhagwat Din to the 
second and, that being so, the mere fact that 
bheo Dayal in his plaint stated that the 
correct price was Rs. 225 does not disentitle 
him to pre-emption in payment of the price 
found to be correct by the lower Appellate 
Court and the last words in the pre-emption 
ckuso which are to the effect tliat if two co¬ 
sharers of equal rights claim pre-emption tlio 
one who pays more will be entitled to pre-emp¬ 
tion have no application to this case, imis- 
much as Shoo Dayal and Diiagwat Din do not 
belong to one and the same category 

The result is that the appeal is disinissed 
With costs. 

Appeal disniid'sed. 
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( hoosm.j oj priest -Exdusivc tfllc to oOicuite, if tcnail 
Parries who rc.purc religious ceremonies U) be pc 
ormec tor their benclit are at liberty to chooJtl 

rt shall be perforine. 

aour J/o'o De/w v. Chaimuiu ../ Pa.uhaU 

. 0 lui. Cas. S64; V2 C. L. J. 7-1; 14- C. W > 

10o7, relied iijuai. 

J hurefore, when pilgrims on liieir wav to (Jy 

bank 0^1 P c^ereinouy of their ancestors on (h 
bank ot tl c Pnnpun, no one is entitled to a decluru 

t.vnjhat he is exclusively entitled to uUiciato as th 

_ But a declaration may he obtafned that a perso 
IS entitled to olticiato as priest for sucli pil-rilns a 
nmy choose to employ him and that he cannot b 
prevented from exerciaing bis calling. 

Appeal from the decree of the Sub-Jadgi 
ot latna, dated August 29th, 1910, afiirmiiq 


that of the Muusifof Dankipur,dated Decem¬ 
ber 22nd, 1909. 

Baldeo Prasad Sinoh^nd Bir Bhushau 

iMttty for the Appellants. 

^ IBabus Mohendra Xalh Hoy and KuluaiU 
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behalf of the defendant in a'euit of a „ov“d 
description. The plaintiffs-respondents allege 
that they are the descendants of Sham Nath 
olisser, and that, along with the defendants 
who are other descendants of the same per¬ 
son, they are entitled to officiate as priests at 
the offering of Biudas on the bank of the 
sacred river Punpun in the District of Gaya 
According toorthodo.v Hindu nations, it is the 
duty of the pilgrim to Gaya to shave his head 
on the bank of the river Punpun, to perform 
the ceremony of his ancestors and to 

bathe Ml the waters of the river on his way to 

le holy city. The plaintitfs allege that, as 
the descendants of Sham Nath Misser, they 
and the defendants are exclusively entitled to 
officiate as priests at the offering of Piada, and 
hat whoever amongst tlieiii may be employed 
by .a particu ar pilgrin,, he is bound to share 
with the other members of the family tlie 
mterii.gs received and the emoluments earned 

the plamtiffs, deny that the plaintiffs are the 

descendants of Sham Nath Misser and claim 

to he exclusively entitled to officiate as priests 

The (' «*' tl'e ceremony mentioned, 

llie Courts below have concurrently made a 

decree in favour of the plaintiffs by whicli 
they are declared entitled to he restored to 
possession of the right claimed by them 
to recover nie.sne proKts, and to have formal 
possession of tlie sliare of the disputed proper¬ 
ty to be enjoyed jointly with the defendants 
01 alternately on different dates as might suit 
their convenience. The defendants have ap- 

pealed to thi.s Court, and on their behalf the 
decesion of the Subordinate Judge has been 
assailed substantially on two grounds, namely 
Aist, that the Courts below have erroneously 
found an evidence inadmissible in law that 
the plaiiitills are descendants of Sham Nath 
Misser, .and second/y, that the decree made in 
favour of the plaintiffs is contrary to law and 
giants them relief not enforceable in a Civil 
Court In our opinion, the first of these 

grounds IS unsustainable, hut the second 

must prevail m part. c'-unu 
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Ill so far as the first contention is concern¬ 
ed, we are unable 1 1 lioM that the C )urts 
below have relied upon any evidence inad¬ 
missible ill law. Objection lias been principil- 
ly taken to .statements made by t!ie predeces¬ 
sor of the parties, but tlicso statements are 
deary admissible under section 3-, sub-secion 
b of the Indian Kvidence Act. Conseciuently, 
there is no substance in tlie tir.<t objection 
taken by the appellants. 

In so far as the secoml ^'round urged 
by the appellants is concerned, it is manifest 
that tlie Courts below have completely over¬ 
looked the principles applicable to cases of 
this description. It is well-settled, as was 
pointed out by this Court in the case of (ifx,- 
Dehi v.Cfmirtnnii (h> ponih'tffiMuitu i' 
ivxlilH (1), that parties who require religious 
ceremonies to he performed for their henetit 
are at liberty to clmse tlie priest by whom 
they shall he performed. The plaintifl’s arc. 
therefore, nut entitled to any <leclaration that 
they along with the defendants are exclusively 
entitled to otliciate as priests, when pilgrim.^, 
on their way tithe holy city, perform the 
^radh ceremony of their ancestors on the liank 
of the sacred river Punpiin. The pluintilTs, 
however, can ohtaiua declarationthat they are 
entitled to ofliciate as priests foi‘.<;iich pilgrims 
as may choose to employ them for the purpose 
of religious ceremonies, and tiiat the defend¬ 
ants are not entitled to prevent the plain¬ 
tiffs from the execrise of their calling. This, 
however, is not the most important aspect 
of the case: the plaintiffs seek a declaration 
that if any one among the defendants as-ji'jfs 
in the performance of ceremonie.s hy a 
pilgrim, the plaintiffs are entitled to share 
with them the offerings and emoluments. To 
put the matter in anotlier way, tlie plain¬ 
tiffs allege that tlie riglit to ofliciate as 
priest is vested in the entire body of descend¬ 
ants of Sham Nath Misser and tliat whoever 
amongst them may perform tlie ceremonies 
on a particular occa.sion and whatever sum 
or article ho may earn thereby, he is bound 
to bring that into a common fund to be 
enjoyed by all the members of the family. 
In .support of this extraordinary po.sition, 
reliance was placed upon a decree in a suit 
of 1821 and a deed of partition of 1637. It 
appears that about the year 1621 there was a 
dispute between two families of Brahmins who 

may be called the Pandeys and tlie illiVscr*', 
(1) 6 Ind. Cas.bU^M C.W.N.I057; 12 C. L. J.7A. 


residents on oppo.’^ite banks of tlie river 
I’liiipiiii. The Pan isys claimed that they as 
well as tlie the ance.stors of the 

parties to tin's suit, were entitled jointly 
to perform religious ceremonies for the 
pilgrims on tlie hanks of tlie riverPunpun,and 
to divide tlie earnings amongst themselves. 
This claim was negatived on the 27th May 
1 >22, and it was declareil that the Pani^ys 
were not entitled to otlii'iate as priest. .Subse¬ 
quently, un the 2Stli October 1637, a deed of 
partition was executed amongst the 
predece.s.sors of the parties to tlie present suit, 
in which it was arranged that each of the 
tliree branches of tli.e family formed hy the 
de.sjendauts of tlie tliree sons of Sliam Nath 
Misser should have one-third share of the 
emoluments or the fee.s of the officiating 
priest at the performance of ceremonies on 
the hank of the rivei Punpun. The docu¬ 
ments in qiie.stion obviously do not establish 
the riglit now claimed hy the plaintiffs. It 
is intelligihle that members of a family may 
agree amongst tliemselves, that whoever 
amongst them may earn anything by 
otlljiating as a priest, the income i.^ to be 
brought into a common fund and divided in 
certain proptirtion amongst them, Put such 
an arrangement cannot be obligatory upon 
the parties and tlieir successors for all time 
and in spite of the wislie.s of members who 
may desire to terminate it. The learned 
\ akil for the respondents has contended 
upon the authority of the cases of Dino 
Xa(h V. Pratiih (.'hnndni (2) and Bheema v. 
K'dimh't i (3),thatthemeinbersof this family 
are entitled to a religious office and that 
it is open to one of them to maintain a 
suit against his co-sharers for recovery of liis 
share of whatever may he given hy 
pilgrims hy way of offerings or emolu¬ 
ments. The cases relied upon, however, 
are clearly distinguishable; tliey are case.s 
in wliicli offerings were made to an idol or 
some other image of the deity, and it was 
ruled that the offerings belonged to the entire 
body of Ahehaits. In such a contingency, it 
is riglitly lield that although a suit by the 
rightful owner of a religiousoffice against an 
usurper for recovery of voluntary gratuities, 
is iDt maintainable, a suit brought by a 
sharer in religious office againsthis co-sharers 
for recovery of his share of the voluntary 

(2) 27 C. JO. 

(3) 17 M. L. J. WJ. 
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gratuities is maiutaiiiable, because in tlie 
latter class of cases the basis of the claim is 
an arrangement, express or implied, that all 
the sharers should have a share in the gratu- 
uies. In this case before ns, however, the 
initial difbculty of the plaintiffs is that thev 
have not established that there is any reli- 

gious office to which they have a claim. It 
has not been proved that they have a here- 

ditary right to officiate as priests at the wor¬ 
ship of an idol and to have a share in the 
offerings made to the deity. The ease, on the 
other h,and, is more analogous to that of 
.foavi/mr ilmer v. Uhagoo ilUser (d), where it 
was ruled that a claim was not maintainable 
for a share in the gratuity or voluntary gift 
to a priest oHiciating at a ,ra,Ik ceremony, 
because the fee paid was in tlie nature of a 

voluntary gift to the person to whom it was 

directly paid. The reason assigned in sup¬ 
port of this view is that where voluntary offer¬ 
ings were made to a priest who officiated at 
a srud/i ceremony, they must betaken to have 
been intended for tlie very person who was 

Jia^ulra y haUu.U CUndra (.'i), ^itarani v. 

^ 6Via-.,p« V. Kruhua. 

V Chunnu Dal v. Baba 

Naiidan (c)]. l'|ie plaintiffs have neither al¬ 
leged nor estiblished that they have anv 
nght to the holy spot, by gra^it oi otlmr- 
wise, nor have they alleged and proved that 
they have a hereditary right to officiate as 
priest at the worship of an idol to whom 
offerings are made, and to have a share in 
such offerings. Consequently, the decree, in 
so far as it declares such right, cannot bo 
supported, nor can the decree be maintained 
in so far as It entitles the plaintiffs to recover 
mesne proHts.—The Courts below have neither 
realized the effect of such a decree, nor 
considered how the mesne prolits can be de¬ 
termined in execution proceedings. If what 
was paid to the officiating priest was paid to 
him personally by a particular pilgrim the 
plaintiffs would not be entitled to claim a 

share 111 such a sum. But it would be im¬ 
possible to discover now from any evidence 
Uiat might be available, whether a particular 
pilgrim made a payment for the personal 

J a \ ^ ^ ^ 


/| 

•o 


benelit of the officiating priest or whether it 

was intended to be paid to him as represen¬ 
tative of a family. cpiesen 

The result, therefore, is that this appeal 
must be allowed in part and the decreTiff 

will ha ' r" 

o fl t that they are entitled 

to officiate at the puida dehaui ceremony on 

tl at ti r'l’f . the river Punpun and 
that tl e defendants are not entitled to ob- 

struct the plaintiffs when they officiate as 
priests at such ceremony. A perpetual iii- 
tunction will also issue prohibiting the de¬ 
fendants from interfering with and offering 
resistance to the plaintiffs in the performance 
t.ie pincffide/m.ii ceremony. The question 
liowever, whether the plaintiffs are entitled by 
grant orotherwise to .joint possession, with the 

lefendants of the spot where the ceremonies 

entitled as .shch.nh of any deity to have a 
share of the offerings given by pilgrims is 
eft open for consideration in a futtre suit 

If occasion should arise. Each party will' 
pay Ins own costs throughout this litigation. 


(4) (1857) 8. D. A. 302. 
tfi) 20 C. 355. 

IK) 0 H. ir. c. H. 250. 

(7) 3 JJ. 233. 

(8) 7 A. L. J. 520; 32 A. 527; 0 hid. Cas. 223. 
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Appeal from ' the decree of tlie District 
lUidge of'J-t-Dergamias, dated August 20th, 
iOlO modifying tliat of tlie lirst .Munsifof 

Alipur, dated August 12th. 1010. 

Mr. B. D. Mittcr, Councei, and llahus Bimj 
Mohan Majunidar and Tarakes/vn/ Pul 
l%nv(}hiii'y, for the Appellant. 

Mr. S. P. SinhnDud llabus Ptini ijlnin>hfi 
Maju}nihfr and Kanin'iin"}/ B '<f'. for the Res¬ 
pondent. 

.inXiMl-NT. 


Mookkkjle, .).— This appeal ari.sesout of an 
actit)n commenced by the plaintitV-respondent 
for declaration of the invalidity of tlie election 
of the defendant as a Commissioner of tlie 
Manicktolah Municipality. The suit .vas 
instituted on tlie b^th January I'JlO, after the 
name of the defendant liad been entered in 
the list as rjualitied to vote and also to be 
elected as a Commissioner. The election 
took* place on the 2drd July ll'll, and the 
plaintiff thereupon asked for a perpetual 
injunction to restrain the defendant from 
exercising lu» privileges as an elected 
Commissioner. The Court of lirst instance 
held that the ilefendant was (jualitied to vote 
under clause (/) of the proviso to .section lb of 
the Bengal Municipal Act, ISS-t, because he had 
paid, during tlie year immediately preceding 
the election, Municipal rate.s of tlie aggregate 
amount of not less tlian three rupees; tlie 
Court also found that he was (pialitied under 
clause 2 of the same proviso as he hud paid 
income-tax during that year. In thi’< view 
the suit was dismissed witli costs. Upon 
appeal, the learncl District Judge has 
revelsed this deci'i»m. He has held, Hrsf, 
that the defendant is not qualified under 
clause 2 of the proviso, because bis income 
was not such as would make him liable under 
the law for the payment of income tax, and 
secondly, that lie is not <iua]ified under clause 
(i) of the proviso because be was not owner 
of the house in respect of whicli he was 
assessed by the Municipality and for which 
he has paid the Municipal rate. The District 
Judge has held in substance that, although 
the defendant has actually paid both income- 
tax and Municipal rates, he is not qualilied, 
inasmuch as he was not liable under the law 
to pay either the tax or the rates. The 
defendant has now appealed to tliis Court, 
and on his behalf the deci.sion of the District 
Judge has been assailed on the ground that, 
as he has paid the income-tax as well as the 


Municipal rates, he is qualitied to vote and 
to lie elected, even thougli it is established 
that income-tax has been illegally levied from 
him and he has been improperly made liable 
tor the Municipal rates. It has further been 
contended that,in sofar as the iluiiicipal rates 
are concerned, he was properly assessed and 
made liable as an occupier, ifnot as an owner. 
1 he>e contentions have been .strenuously 
'-■halleiiged on behalf of the plaintiff-respond¬ 
ent, and it has further been argued tliat, in 
so far as tlie payment of income-tax is 
concerned, apart from the question whether 
the defendant was liable to pay the tax, the 
payment is of no assistance as it was made on 
the 7th June, 1910, that is, not witliin the 
official year lO.'P IO. The answeis to the 
question raised, wliicli are of some novelty 
and not altogether free from diliiculty, must 
depend upon an examination of the statutory 
provisions on the subject. 

Section It of the Bengal Municipal Act 
provides, that a certain proportion of tlie 
Coiiinii.‘!sioners of each .Municipality shall be 
elected by male persons: resident within the 
limits of the Municipnlit}', who shall have 
attained tlie age of 21 years. This .section, 
which delihes the qualifications of electors in 
so far as age, .sex and residence are concerned, 
is supplemented by .section 16, which imposes 
what may be hrielly called property and 
educational (lualificatiuns. The proviso to 
section 1.) lays down that every male person 
who is, at the time of election and has been 
for a period of not les.s than twelve raoiitlis 
immediately preceding such election, resident 
within the limits of the Municipality, shall 
he entitled to vote at the election of Com¬ 
missioners, provided he patisHes oiie of throe 
letiuirements. Tlie first of tlie.se is the 
payment of Municipal rates; tlie second is 
the payment of income-tax: the third is an 
educational qualitication with which I am 
not concerned in the present case. It is not 
disputed before us tliat the defendant resided 
within the limits of the ilunicipality for a 
period of not less tlian twelve months 
immediately preceding the election. The 
only question, therefore, whicli requires 
consideration is, whethtr he has fulfilled 
the condition relating to the payment of the 
prescribed minimum amount of rates and 
income-tax. As already stated, there is no 
controversy that lie has paid both rates and 
income-tax; but the contention of the plain- 
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tiff is thatthe defendant was notliable to pay 
either of the sums realised from him, and 
that, therefore, his submission to the illegal 
demand and the satisfaction of the claim made 
upon him, do not qualify him ns an elector. 
It will be convenient to consider the two 
payments separately. 

[n so far us the payment of income-tax 
is concerned, it has not been disputed that on 
the 7th June 1910, income-tax was deducted 
from the interest on Government securities 
held by the defendant, bi t it is argued that 
this is of no avail, because tlie payment 

was not within the official year preceding tlje 
election ; and secmidly, becau.se, in any event, 
the defendant was not liable to pay any 
income-tax, as he has not an assessable income 
of one thousand rupees or upwards. In 
support of the first objection, it is contended 
on behalf of the plaintiff, that the income-tax 

e proviso to 

section loof the Bengal Municipal Act, must 

be paid during the official year preceding tlie 

election, becau.se tlie term “year” as defined 

in section 0, clause 19, means a yearbeginning 

on the first day of April; consequently, as tlie 

payment in tliis case has been made during 

the official year in which the election has 

been held, it is of no avail to the defendant. 

On the other hand, it is argued that all tlie 

definitions given in .section G must be taken 

qualified by the introductory words, “unless 

there be something repugnant in the subject 

or context,” and that the word “immediately” 

in the plirase “during tlie year immediately 

preceding such election” shows that the 

word year” here cannot liave the meaning 

given to the term in section 0, clause 19 • 

the intention plainly, it is said, is tliat the 

payment should he made iluring tlie year 

which ends at the time of tlie election ; from 

this point of view, the payment of the 

income-tax in the present case would not be 

open to objection on tlie ground that it had 

been made to take. The question rai.sed is 

not free from difficulty, and a.s tlie .second 

objection must prevail, it need not be decided 
in this case. 

In support of the second objection, it ha.s 
been ngued that the payment contemplated 
as a qualifying circum.stance, must be pay- 
Iiient by a person liable to pay under the 
provision.s of the law. It ha.s been contended 
on the other band, on behalf of the defendant 
that as admittedly he had paid income-tax it 


45 


is immaterial that the .same has been illegally 
evied from him. In this connection it may 
be pointed out that, under section 1.3 of the 
Income-tax Act, 188(!. the tax is deducted 
irom the interest on the .securities mentioned 
111 part III of the .Second Schedule, uiiWs the 
ownei’of tlie security produces a certificate 

from the Collector that his annual income 
r, m all source.s is le.ss than the minimum 
taxable income. In other word.s, the income- 
a.v IS automatically deducted, aiile.ss the 
holder of the security olitairis an order for 
exemption. The question, therefore, arnses 
whether a per.son whose income is below the’ 
taxable niinimuni, hat who sahniits to the 
levy of the tax does thereby acquire the 

statutory qualihcntioii, contemplated by sec¬ 
tion 1,. of the lieiigal Municipal Act. In mv 
opiiiinii, the question ought to he answered 
in the negative. The learne.l Counsel for the 
defendant has argued that the elfect of such 
an interpretation would he to read info the 
Statute restrictive words which are not to be 
found there. I do not feel pres.scd by tlie 
reasonableness of tin's consideration. It i, 
well settled tliat, altlioiigh the words used 

in a Sta ate are general, they do not always 
receive the widest construction of ivliicli tliev 
are saspectible, and tlieir operation is often 

restrained by reference to other parts of the 
Statute to Its subiect-matter, or its general 

scope and intention, though it may beconceded 

n i' I'Peration will not be 

attributed to general words, unless we can 

nid in the .Statute it.self some ground for 

limiting and restraining their meaning by 

reasonable construction and not by arbitrarv 

addition or retiancliment {Beckfcrd v. ItW. 

(1) Vic,/cross V. Jlrant (2) and aa,h,n<l v 
Car is/e (3).] I fig view we take is support- 
ed by the canon of c.nstruction laid down 
ill SfrwUing v. Mor(,nn (4), wliicli was 
quoted with approval by Tumor L J 

V. n„fl,ncoh (5J by Hals’bury L r 
in /'0.1-v^ //ukcv (b) and by Uowen i;, j’ 

"’(”i Compauf, (7). 

(M Ij .S< JU p. HI : 11 u. J{ 20 I' VW. 

(2; 2 C. P. J), 4G0 al i>|). 530, 53] • 4(5 r 7 p „ 

03C. 37 L. T. 812; 25 W K. 701. ’ ^ 

?!' ^ - !’• 720; 11 Hii (x. s ) J .01 

(4) (loOO) Plowdcn iH9at j). 205. " ’ 

L-|. Ji. 1 Jur. (n. s.) -HSl; 3 \V. K. 194 ’ ’ 

(.0) (1890) 15 A. C. 500 at p. 615- 39 W R u- 

Cox a c. U1... ,1. y. H, U 03 t!’'j 

(-) llSOl) I Ch. 027 ai p.tilO: IG L. .1. C|.. 2 y 2 , 
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Tl\ose (Statutes) wliioli included every per¬ 
son in the letter, tliey (tlie sages of the law) 
have adjudged to reacli to some persons only, 
which expositions have always been founded 
on the intent of the Tiegislatnre, which they 
have collected sometimes hy considering tlje 
cause and necessity of making (he Act: 
sometimes hy oomparitig one part of the Act 
with another, and sometimes hy foreign cir¬ 
cumstances" (see also Bacon on Maxims of 
the haw Works, Bd. Bllis and Speckling, 
\'olume VII, page oo'!.) Now, in the 
present case the object of the Legis¬ 
lature was manifestly to confer the fran- 
chies upon persons wlio possessed a speci¬ 
fied property (lualilication, indicated hy the 
payment of income tax to the State. It could 
never have been intended that a person whose 
income was below the taxable minimum sliould 
secure qualification as an elector by payment 
of income-tax when no sucli tax could under 
the law be levied from him. The only cases 
in which a similar < 4 uestion appears to have 
beenrai.«edisthatof llumphreii v. /wwf/>na«(S). 
in which it was ruled that if a ta.x is regular¬ 
ly assessed against one who is in other respects 
a qualified elector, its payment, if made 
in good faith, will entitle liim to vote 
although such tax was illegally assessed. The 
authority of the case, however, has been 
doubted, atul the principle recognised therein 
could not possibly he extended to cover cases 
where, as here, a per.u>n with full knowledge 
of his disability, submits to an assessment 
solely with a view to acquire electoral qualifi¬ 
cation; countenance to such a device would 
be manifestly to encourage a fraud upon the 
Statute, so as to defeat the true object of the 
Legislature. 1 must, consequently, hold in 
the case before me that as the income of the 
defendant was below the taxable minimum 
and as he could not he legally assessed under 
the Income Tax Act, his acquiescence in tlie 
deduction of the tax from the interest on the 
Government security held hy him, cannot 
possibly secure for him the qualification es¬ 
sential for the exercise of the franchise. 

In so far as the paymenjb of Municipal rates 
is concerned, it is not disputed that the de¬ 
fendant is recorded in the Demand Register 
of the Municipality as an owner of premises 
No. 59 Churrakdanga Road as such 
owner, he has paid tlie amount of rate a.«ses- 

sed thereon ; but it 1 ns been argued, that in 

(8) (1842) 5 Metcalfe (Mkss'I 1C2 


the case of the first clause, quite as much as 
in the case of tlie second clause of the proviso 
to section 15, the payment of rates to be 
available as a cualifying circumstance must 
be by a person legally liable to pay the same 
and that the defendant is not such a person 
n.s bis father is the owner of the house. I 
am of opinion, for reasons already explained, 
that tl)e payment of rates by the defendant 
must be proved to have been made by him as 
a person legally liable to satisfy the Munici¬ 
pal demand. Now, section 1('8 provides that 
tlie rate upon lioldings leviable under section 
S5 shall he payable hy tlie owner of the hold¬ 
ing. Section 105 then provides that the 
sum due from the owner, if unpaid by him, 
may be recovered from the occupier also; 
consequently it would he sufficient for the 
defendant to e.stahlisli that he is either an 
owner or an occupier liable to pay the rates. 
The term ‘‘owner" is delined in clause 11 of 


section (> to include every person who is entitl¬ 
ed for the time being to receive any rent in 
respect of the land with regard to which the 
word is nsofl. whether from the occupier or 
otlierwi.sp; the term owner’ also includes a 
manager agent (.r tiaistee for any such 
per.'^on. 'I’his clearly is not an e.xliaustive 
definition of the term ‘owner* because, as ob¬ 
served in the ca.«es of Reg. v. hershaxv 
(y) and Jh'li/'orfh v. New Zealnnd 
viissifiiipr of Stamps (10), the word in¬ 
clude" is generally used in interpretation 
clauses to enlarge the meaning of words so 
as to make them comprehend not onlj 
such things as tliey signify according to their 
natural import but also the things they are 
declared to include. An owner, therefcre, 
for the purposes of the Municipal Act, includes 
not only an owner in actual occupation of the 
liolding, but also an owner entitled to receive 
rent from tlie occupier or otherwise. This 
definition, it must be remembered, however, 
was framed, not so much witli a view to con¬ 
fer rights as to impose liabilities as is usual 
in Statutes of this description [see the obser¬ 
vations (if Blackburn, J. in Cook v. Montagtie 
(11^^ apart from this circumstance,^ it is plain 
t' at the definition of the term owner is 

comprehensive enough to include the 

(9) 6 E. A B. 990 at p 1007; lOG R. K- 90G; 26 h 

J. M. C. 19; 2 .Tor. (n. s.) 1139; 5 W. R. •''>3. ^ ^ _ 

(10) (1899) A. C. W nt p. k 

h. r. 473; 47 W. R. ;M7. . , , 

(H) (1872) L. R. 7Q. B. 418 nr p. 122; 41 I- J- 

M, C, 149: 26 L. T. 471; 20 W. R. 624. 
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of the defendants, even though he is not in 
receipt of rent from his sons. The argument 
on behalf of the plaintiff, an argument 
which found favour with the learned Jlistriet 
Judge, 18 that as the father of the defendant 
13 not in receipt of rent from his sons, and 
lives at Benares in retirement, he cannot 
be deemed to be a person entitled, within the 
meaning of section 6, clause 11, to receive 
rent from the occupier or otherwise. This 
view ,n my opinion, is manifestly fallacious, 
llie dehnition is not so framed as to restrict 
Its application only to the owner who is in 
actual receipt of rent, and it may be observed, 
that when a similar contention was raised 

o250 of Statute 18 

and 19 ^ 1 C Chap, 1.0 it was overruled by 
the Court of appeal in Wright v, Iugle(\2) If 
It be assumed, therefore, that the father of the 
defendant is the owner of the house, though 
he is not in posse.ssion, he is still owner with- 
in the extended delinitioii of that term as 
given Ill .section G, clause tl, and comsequently 
j the defendant himself, as his manager or 

r h'*" ’vT treated as the owner 

by he .Municipality. But upon facts patent 

on he record It IS plain that the defendant 

salso owner in the ordinary acceptation of 
Mie term. It is incontestable that the de- 
fendaat has contributed considerable sums to¬ 
wards the acquisition and subsequent improve- 
meiit of the property. The theory of the 
istrict Judge that these sun,s must be re¬ 
garded as free gifts to his father is based 

npon no evidence at all, and cannot possibly 
be su.staiiied. The pre.snmption is that when 

the defendant contributed towards the costs of 
acquisition of the property, he became joint 

owner thereof with his father IDhurma J,,u 
J^i‘ndoo Amnlgii Dhan Kumlm (13).] From 
this point of view also, the defendant would 

be appropriately treated as owner. But, even 
It It be a.s.sumed fora moment that the de¬ 
fendant IS not an owner, he i.s, at any rate, an 
occupier, and as such liable to pay the rates 
nnder section 105 of the Bengal Municipal 

satisfi V.r'Vr’* - '>’sp»ted that he had 

satisfied the Municipal demand with his own 
money; consequently, there is no foundation 
for the suggestion that the payment was by a 
person neither liable nor competent to 

y .... X 
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make it under the provisions of the law J 
hold therefore, that the defendant wasqnali- 
tied to be an elector under the first clause of 
the proviso to section 15, and hence nece.s. 
sarily, to be a Commissioner under the same 
section, i he conclusion follows that the ol>. 

jectionof the plaintiff to the legalify of the 
eJechon cannot he sustained. 

The result IS that the appeal must be al- 
lowed tlie decree of the District Judge re- 
veivsed and that of the Court of first instance 

restored, with co.sts to the defendant in'all 

the Courts. 


J ' tS; V- L. J. M. C, 17; SO 

UM3C. L. J. «16, 10 C.W. N.7(i5, 33C. lUy 


I ti .NON J.-.In this ca.se I have had the ad- 
xantage of reading the judgment ju.st deliver¬ 
ed by my le.sriied hrothcr and need not again 

'•-"‘--‘ions M the 

parties to this appeal. 

For the rea.soiis given at length by my 
earned I'l-otlier I agree that the appellant is 
ot a qnalihed voter under the 2nd clause of 
the proviso to section 15 of tiie Act. 

tl found hy 

the Court of first instance that tliougli tlie 

premises 1,1 question were piircliased in the 

name of the father, the major portion of the 

consideration-money was paid by the appel 

u.d out o the joint funds belongiif t 

i.mself and Ins five brothers, and fiirther tha? 

the e.vpe,id,t„re cn .subsequent e.vtensive 

alteration and additions was .similarly 

fumr^TI is ‘'‘V 

fund I Ins hiid.ng has not been displaced 
h) be learned District Judge and there is 
ample evidence in support of it. Indeed 
Diatevadence shows that out of the sum of 
Ks. 3,200 wbicli formed the consideration- 
money, Ks 2,865 were paid by the si.x 
brothers and their subsequent expenditure on 
the property amounted to some Rs. 7,000. 

The recital in the deed of sale ’and the 
a -sertion made by the father to the knowledge 
of „s son the appellant in certain suits and 
oei an. le Ins have apparently been errone- 
..usly tieated by the Di.striet Jiulgeascon- 
c insive evidence of the fathers ‘exclusive 

title, fhese recitals and ns.sertion.s, when 
assented to or not contradicted by ihe son 
ina> le said at best to repre.sent admissior.s 
c.apahle of explanation. They have been ex'- 
I lamed, and there is no warrant in law for 

■ le lea, lied District Judges a,ssumption tl a[ 

‘I- Slums .syent by the .sons aggregating 
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some Rs. 9,000 slionld be regarded as fee 
gifts made by them to tlieir father. 

There is thus, in my opinion, no question 
that the appellant and his brothers have a 
substantial interest in the property and liave 
been rightly treated by the Municipality as 
owners in the ordinary acceptation of tliat 
term and, therefore, liable under section 
of the Act to pay the rates assessed on the 
holding. 

In the view of the case, tlie payment of 
rates made by the appellant entitles him to a 
vote under the first clause of the proviso to 
section 15 of the Act. 

For these reasons 1 agree in decreeing tliis 
appeal with costs. 

Appi'iil tUcr>'^il. 


PUNJAB CHIEF COUKT. 

Civil, Revision Case No. -JTd or 19U'. 

March 30, 1911. 

Prma/:—Mr. Justice Shah Din. 
TUFAIB MAHOMED, minor, thkoi gh 

HASSI, ills i;ranojiot!ier— 
Plaintiff- Petitionei: 

versu:i 

HIRA SINGH AND "niru. — DekendanT' 

RESrONPKNTS, 

Jonnh'i' i>\ «vi,<*■,•>■ i‘J iirfltm /tiiil Suit i>-. 

^^Ossefision (l!* htli — I III I’h'oil i III) i-l (UtTciClit nfii'in'rit III 
one fiuil — ‘I'lia^ of !“'ji<iriiU' isimi^ — hitr.li-nifni ii jiiilii. 
menf.< — Prortlrc—AmrinImenI of pininf. 

In ft suit for poss<-.«i:iinr. I>y inhoritmioe, the jilnintiff 
cftn in oiH> suit .attack several alioimtions infule at 
different times in respect of various p«nTiotts of pro- 
])Orty by a deceased owner in fftvonr f)f different 
persons. There is no misjoinder of parties or causes 
of action by inclurling all the ttlietieos ttt one suit 

(iopnl iJovi v. Jni Nurain, 1 P It. 1905; 
83 ?. L. U. 1905. Cmnhai v. Vilhnf Tr/Midcr, 33 H. 
293; 11 Bom. L. K. 34; 5 M. h. T. 2.30; 1 Ind. Cas. 120; 
Tiallnbh Hal v. Gopni f.ol Shujh, C Ind. Cas. 577: 
Frtza? iftwpeni V. Amir Jlahln-,, 9 Ind. Cas. 58H, fob 
lowed. 

Where several alienees have been impleaded as 
defendants, the ditticulties arising from variety of 
defences cftii bo cured by successive trial of the 
issues separately affecting different defendants. Inter* 
locutory judgments may, if the ])laintift‘ succeeds, 
be given against different defcnilants as their <'ases 
are disposed of, final judgment- for the po.«sossion ol 
the whole property l>eing reserved till the conclusion 
of the trial of the whole case. The plaintiff should 
not be compelled to bring a separate suit against 
each defendant. 

Umahai v. Yithal Yamdev, 33 B. 293:11 Bom. L. U. 
34; 5 M. L. T. 230; 1 Ind. Cos. 120, followetl. 

MuHamfuat Oopal Devi V. Jai Snrnlii,\ I*. K. 1905; 
83 P. L. K. 1903, not appro\e.l. 

Petition under .section 70 (/>) of let X\ Jll 
of 1884 a.s amended by Act XX\ of ls99, for 


revision oftbe orderoftbeSnb-Judge,lstcIa88, 
Julhindur, dated the 22nd December 1909, 
returning the plaint for amendment on account 
of misioir.der of parties and causes of action. 

Mr. F(izl i>l{hssai)i, for the Petitioner. 
I’andit Sheo Xdrain, for the Respondents. 

JUDGMENT.—The learned Pleader for 
the respondents concedes that the view of law 
taken by the lower Court as regards the 
alleged mi.«joinder of causes of action in this 
case is erroneous, inasmuch as this being a 
suit for possession, the plaintiff-petitioner was 
quite competent to attack in one suit the 
several alienations which had been made at 
different terms in re.^pect of various portions 
of property by liis grandfather in favour of 
different persons [Mitsammaf Gopnl Vevi v. 
Jai Narntn (1), V^nahai v. !7//m/ Vasndev{.2)\ 
Jfuri JinJldhh Jini v. (Iopnl Lnl Singh (3); 
Fnznl fluss^iti v. /Im/r Kaidar (4;).] It is, 
however, pointed out that as the plaintiff 
attacks no less than 17 alienations,- the in¬ 
clusion in one suit of all the alienees as defend¬ 
ants, each one of whom would have to put in 
separate pleas based upon separata sets of 
facts, would necessarily involve confusion and 
entad ir.c<mvenience on the alienees and it i.s 
urged that, at any rate, upon that ground the 
lower Couit was justified, in directing the 
plaintiff to confine his suit to one alienation 
alone. In connection with tin's part of the 
argument, it is sufficient to-say that the rule 
of procedui'o laid <lown in Lmnbai \. 

Vnsudrv (2) appears to he a reasonable one, 

and might well be followed in a case 

the present. In that case the learned Judges, 

in noticing the objection on the ground ot 

inconvenience as to the frame of a suitin w nc i 
several alienees had been impleaded as defena- 
ants, laid down that the difficulties 
from variety of defences can be cured by © 
succe.ssive trial of the issues separately a ec 
iiig different defendants, following © 
English practice interlocutc ry judgments may, 
if the plaintiff succeeds, be given against 
different defendants as their cases are dis- 
posed of, filial judgment for po.ssession of the 
vFoIe property being reserved fill i© 
elusion of the trial of the whole case. ‘© 


(1) I V. It. 1905; 83 r. b. It. 1905. 
(2l 33 B. 293: 11 Botn. Tt 34; 
1 [n<l Cn>. 120. 

(3) 0 Iml. Oa.<5.577. 

(4) 9 Inil, Cas. 588, 


r> 
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observance of a similar procedure in the pre¬ 
sent case would obviate any possible incon¬ 
venience to the alienees, which might other¬ 
wise result from the plaintiff being allowed 
to attack several alienations in one suit. The 
directions given by the Calcutta High Court 
in the case reported as Hari Ballahh Rai 
V. Gopal Lai Singh (3) to the effect that the 
claim in respect of each alienation should 
e tieated as a separate suit for purposes of 
convenience do not commend themselves to 
me, as urder that procedure awkward ques¬ 
tions as to the valuation of each sucii suit as 
to the amount of Court-fee payable in res¬ 
pect of it, and as to the course of appoal 
might conceivably arise and introduce into 
the case elements of unnecessary complication. 

l ie procedure suggested by the Bombay 

High Court, on llie other liand, would 

frequently prove to be much simpler and less 

open to olijection from tlie point of view of 
both parties. 

1 accordingly accept tl.is revision and 
aetting aside the order of tlie lower Court 
send the case back for disposal in accordance 
with the above remarks. The petitioner will 
get Jus costs in this Court. 

Revision accepted. 


CALCUTTA HIGH COURT. 

Second Civil Api-eai, No. 2444 of 1908. 

March 2, 1911. 

1 resent: Mr. Justice Mookerjee and 
ilr. Justice Teunon. 

SHYAMA CHARAN BHATTACHARYYA 
—Defendant—Appellant 


MOKHODA SUNUARl DKIU— Plaintiff- 

.Respondent. 

fjslopp,-l~J{oytgayor ami mori.jai/cc - Tram^Jm 
ami frnn.jeree of non.transjcrabic hoUlimj-QucMiL 
tianjiferahih^y of hoUhiiy—Morhjagcc-purchaser 
private pUTchaser, 

A inortgugor is estopped fio.o .lei.ying ids nioi 
Migec s title and the c.xistcneo of the lien whiL-li ] 
ms created or from defeating its enforcement again 
the property upon whicli it was placed. 

NafA v Mirza Abdul, 1 Ind. Cas. 204; 1 
Iv. J* ..50, rohod upon 

.. Zlr," “ l,oldi,.g i, sold or ,„or 

j,.i»,cd by a teiiuiit he is, as between himself and tl 

uj, that suel. sale , 

mortgage is invalid 

The question of traiisferahility of the lioldinij doi 

ntorlr -"«'-‘ff‘lf'-'e-|n.rehaser of tl 

fro^n liurchas, 

irom the sumo person. 


Appeal from the decree of the Sub-Judgo 
of Paridpur, dated August 4tli, 1908, affirm¬ 
ing that of the third Munsif of Bhanga, dated 
April 30,1908. 


Babus Botdga Nath Dutt and Jnenandra 
Nath Sarkar, for the Appellant. 

Babus JJwarka Nath Chakravarti and Rrojo 
Lai thakravarti, for the Re.spondoiit. 

JUDGMLNl. i’bis is an appeal on be- 
half of the Hrst defendant in a suit for re¬ 
covery of possession of a holding wiiich ad¬ 
mittedly belonged at one time to a man 
named Kudratulla. On the 22iul May 1893, 
Jyidratiilla mortgaged the Iiolding to one 
U raa.sundary Da.si. Tiie mortgagee sued, in 
ibJ7, to enforce the accuvity and obtained 

a decree on the 7tb July, 1897. The decree 
was subsequently transferred to the plaintiff, 
who took out execution thereof as assignee! 
Ihe holding was purcha.^ed by the plaintiff 
at the execution-sale on the 22nd December 
1J04, and pos.se.ssion was delivered by Court 
on the ist June, 1900. -Meanwhile, the first 
defendant had purchased the holding from the 
nmrtgagor Kudratulla on the 31st August 
1J04; he resi.sted the plaintiff who was unable 
to obtain actual posse.ssion of the holding 

on the 10th 

May IJO^ the plaintiff commenced this ac¬ 
tion for recovery of possession. The fir.st 
defendant alone appeared and contested tlie 
claim substantially on the ground that the 
mortgage, the decree thereon, andthe sub- 
s^equent .sale were collusive and fraudulent. 
As reprds Iiis own purchase, he added that 
he had not been able to secure recognition 
fniru tlie landlord. Ti.e Court of first instance 
held upon the evidence that as the mortgage 
represented a genuine transaction, there was 
practically no defence to the suit The 
Court furtlier held that tliedefendant was not 
entitled to show that he had subsequently 
obtained recognition from tiie landlord and 
thus to raise the question of the transfer¬ 
ability of the holding. The result was that 
a decree for possession was made in favour 
of the plaintiff. The defendant then ap¬ 
pealed to tlie Subordinate Judge, and argued 
that an issue ought to httve been raised upon 
the que.stion of transferability of the holding. 

1 his contention wasoverrnled, and the decree 
of the Court of first instance was affirmed 
on the 11th August HJOb. The brstdefeud- 
ant lias now appealed to this Court, and on 
Ins behalf the objection taken in the Courts 
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below lias been reiterated. The substantial 
question in controversy, therefore, between 
the parties to this appeal is whetlier or not 
in the events whicli liave happened, the 
tirst defendant is entitled to raise tlie question 
of transferaliility. 

Now, in tlie tirst place, it is well-settled that 
when a non-transferable holding has been 
sold by a tenant under a conveyance, lie is 
as between liiujself and tlie ti’ansferee, estop¬ 
ped from setting up the invalidity of the sale 
by him L JilKujirnfh Chtini/fi v. Half z-uA-iliu (1) . 
Tlie same doctrine applies as between mort- 
gagor and mortgagee [Kri^hiia JjhI \\ lilnunih 
Chundra (2)]. I’his position may be supported 
on the principle explained in ihe case of 
Dcbcndra A nth v. Mifzn Abdul (d), that a mort¬ 
gagor is estopped from denying the mort¬ 
gagee’s title and the existence of the lien 
which he has ci’eated. nr from defeating its 
enforcement against the property upon which 
it was placed. Consequently, in the case be¬ 
fore us, neither the mortgagor nor the first 
defendant, as his representative-in-interest, 
can challenge the validity of the title of the 
plaintift' as based on the mortgage. The 
position of the first defendant is further 
affected by the ciicumstauce that he pur- 
cliased pendente titi, because, as explained in 
the case of Surjc Ham Marwari v, JJarham Uc'i 
Persad (4), in the case of a mortgage-suit 
the lis continues after the decree nisiy and 
-doctrine oi lis pende^is is applicable to pro¬ 
ceedings to realize the mortgage after the 
decree for sale. Vrima /nefe, tfierefore, tlie 
defendant is not entitled to question the 
validity of the mortgage, and this view is 
supported by the case of Aurn-Hd-din v. Srish 
Chandra (5), which is not distinguishable 
from the case before us. That case, again,is 
in accoi’dance with the earlier decision in 
Ambica Nath v. Aditya Sath (d), and was 
accepted as good law in Jlari !hs Bairatji v. 
Udoy Chandra (7), though the decision in 
this latter case was subsequently set aside 
upon a different point ^Iday Chandra v. Jlari 
Dass (S)]. We are not prepared to dissent from 

(1) 4 C. W. N. 679. 

(2) 2C. h. J. 19n. 

(3) 1 Ind. Cas. 264; 10 C. L. J. 

(4) 2 C.L. J. 288. 

(5) n. C. W. N. 76. 

(6) 6C. W. N. 624. 

(7) 120. W. X. 1086; 6. C. L. J. 261. 

(8) IOC, L. J.608;3 J»d. Ca«. 417; 13 C. W. X. 

t^37. 


the decision in Ayen-ud-din y, Srish Chandra 
(5), which completely covers the case before 
us and ha.s been recently followed in Samir- 
ud-din V. iicnga (9), though it may be difE- 
<‘ult to reconcile it with Achanullay. Salem- 
'•nne-'Su (10), where the decision was based 
on the doubtful ground that the executioii- 
piuchaser of the interest of tlie tenant wasiiot 
hound by the same estoppel as the tenant 
himself. It has been suggested, however, 
that when, during the pendency of the suit, 
the defendant alleged that he liad obtained 
recognition from the landlord lie ought to 
have been allowed to prove it and thus to 
place himself in the position of the landlord 
who, it cannot be disputed,is entitled to raise 
the question of transferability. In support 
of this view, reference has been made to rule 
8 of Order VIJI of the Civil IVocedure 
Code of 1908, which provide.s that any 
ground of defence which has arisen after the 
institution of the suit may he raised by the 
defendant in his written statement. This 
rule is of no assistance to tlie appellant. 
Ill the^ic.s/ p/«it'c, it was not in force when 
tliis case was tried in the original Court or 
in the Court of appeal below, in the second 
plarr, even if it had been in force it would be 
of no avail because the circumstance alleged 
by the defendant happened after he had Hied 
his written statement in which he stated ex« 
plicitly that his purchase had not been, up to 
that time, recognised by the landlord. Conse¬ 
quently, there is no occasion for any appli¬ 
cation of the principle recogni.sed in Hup 
CliUHil V. Sarces'car (11) and Hipin Hehari 
V. 'linct>wri (12). Outlie other hand, the 
principle applicable to this case is laid down in 
Hadhuy iKoer v, Ajudhya JJus (13), where it is 
pointed out that although in some instances 
a Court will take notice of events which have 
happened subsequent to the institution of the 
suit, [A’<i»>i Hatan v. Mohant Sahu (14), 
llazari Mai v, danaki Prasad (15) Hamyad 
V. IJitidesivari (16), Cdit Chobey v. Hashika 
Prasad (17)1, it will not dismiss a claim 
for recovery of possession on the ground 

(9) 13 C. W. X. 630; 1 InO. Cas. 114. 

(10) 9 C. W. X. x.xiv. 

(11) 33 C.915: 3 C. L. J. 629. 

(12) 13 C.L. J. 271; 9 Iml. Cus. 37-1. 

(13) 7 C. L. J 262. 

(14) 6 C. L. J. 74; 11 C. \V. X. 732. 

(15) 6 C. L.J. 92. 

(16) 6 C. L. J. 102. 

(17) 6 C. L. J. 662; 3 M.L. T. 41. 
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that the right set up by the plaintiff is al¬ 
leged to have been subsequently nulHHed by 
the defendant daring the pendency of the 
suit. On a review, then, of the authorities, it 
IS clear that the preponderance of the judi¬ 
cial opinion is in favour of the view that 
the question of transferability does not arise 
in the present suit between the plaintiff as 
the mortgagee-purchaser of the interest of 
the tenant and the Hrst defendant as private 
purchaser from the same person. 

The result, therefore, is that the decree 
made by the Court below is affirmed, and 
this appeal dismissed with costs. 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 

SucONu Civil Appeal N .. 1750 ok 19u3. 

Alarch 28, 1911. 

Present: —Mr. Justice Coxe. 

JANARDAN PATHAK and another_ 

Defkndants—AI'PELLANTS 
versus 

ANU HAM DATTA and otiieuo—Plainukks 

—Respondents. 

Iiiitdii Laiv^Wulow—.ibsoluto intciest^ W'dnt vf 
reversioners - Ko claim by Croivn. 

the mere fact tlmt tlioro ai-o aoiwcrsiouois, or that 

the Cmwii or oiLor person, entitled to property ou 

the death of a widow, does not claim ir| cannot 

possibly give tho widow an absolute interest in tl.at 

property, which she can bc<iuoaih by u Will. 

Collector of },[asuUp<iiam v. Caval'y Vencala 

}faratnapah, 8 M. I. A. 500; 2 W. It (!> c ) 50 
referred to. • v • oo, 

Appeal from the decree of the District 

10.1 tlistrict, dated .May 

1-th, 190J, affirming that of the Munsif of 
Dorpeta, dated July 1st, 1908. 

Babus SurenJra Xalh Ruy and 
Nath Roy^ for the Appellants 
JUDGMErNT.-This was a 

recovery of certain land on the 

that it had originally belonged to one 

Kamahi Priya, a Hindu widow, who had 

hequeathed it to the plaintiff by a Will. The 

suit has been decreed by tbe learned District 

Judge and the defendants appeal. 

Two points have been taken in this appeal. 

le farst IS that the land in question is not 

covered by the Will. But, on reading the 

Wil as a whole, 1 think the view taken 

by the learned District Judge on this point 
J8 correct. 


Satyendra 

suit for 
allegation 
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The second contention, however, must 
in my opinion, prevail. It is to the effect 
that Kamala Priya being a Hindu widow 
had only a limited interest in the property 
and could not bequeath it to the plaintiffs. 
On this point the learned District Judge 
says: It is argued tliat a widow having 
only a limited interest in land derived from 
her husband or son cannot bequeath it by 
AVill.. Ill this case it appears that Kamala 
1 riya s husband has no lieirs or reversioners 
at all, at least no such person can be named 
or discovered. The property in such a case 
would e.<^cbeat to the Crown, or when it is 

merely a tenancy, as in the present case, the 

land would revert to the landlord. But 
neither the Crown nor the landlord has put 
forward any claim, or seems likely to do so. 
Although no authority has been cited on this 
point 1 am of opinion, that the legatees of 
a widow would acquire a good title under i.er 
>> ill as against out.siders when there are no 
1 eversioiiers and when the Crown or the land¬ 
lord does not care to resume the property.” 
Thi.s view cannot, 1 think, be sustained, 
i he mere fact that there are no reversioners 
or that tlie Crown or other person entitled 
to the property on the widows death does 
not claim It cannot possibly give the widow 
an absolute interest in the property which 
slie could bequeath by a Will. And in 
connection with this point I may refer to the 

case of Collector <>} yidsulipatam v. Cavahj 
I eiit’dfa Narainapah (1). 

I'lie appeal, accordingly, must be allowed 

and the suit dismissed with costs of all the 
Courts. 

MicM I i Aapeal allowed, 

(1) 8 M. 1. A. oOOj 2 W'. K. ^l>. c.) 59. 


CALCUTTA HIGH COURT. 

Civil Rule JNo. 1833 ok 1910. 
February 15, 1911. 

1 resent: Mr. Justice .Mookerjee and 
Mr. Justice Teunon. 

.MAHOMUD AKBAR JAMAN KHAN— 

Decree-holder—Auction-pukcuasek_ 

Petitioner 

cersiis 

SUKHDLO PANDA! and another_ 

JCDOilENT-DERTORS- OPPOSITE PaPTY 

n.HJ, J—Eivcution ol dccrec—iSale, setting aside of, by 
ptiyment—Vcpostt within thirty days^Court closed oh 
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ihiy—im rr.uf i niiiii <hiii, mliilihj ni — 
Actus curi;v iicinincm ^^ravahit. 

In execution ot a •locn i- tor iiioiu y, the iiiiinovciil«lo 
|»ropcrtie8 of tlio jiiilymoiit-<!<l»|or wert' sold nml 
]Uirelmseil l»y the tlccriM -liol'l' i- on July lUth, UOO. 
On Aujiust lOtli, 1100, ilie jmipnienf.<h l>tor made nii 
applieatimi to have the‘•ale set a.-ide under ridc'SO 
oi‘ Onh’l' XXI <'t' the ( ivil rr<<cedu)e Code. 'J he 
agent of t)ii‘ jiidyinent-dehtor \vas readv to dei-e.^^^ji 
tlio money and a chtilhin \vii.< duly filh'd u|i ami |daei d 
in the hands of the |irop<-r oHiet i- for siv'nntmc of 
the )tresidin'r orticei', lud he \\ns informed that as tin- 
presidin'; r)llieer had left the Conit. his sji;naiute 
couhl not lie olitaineil on that da\ . 'I he next da\’ t li<- 
money was depo>ifed. 'I he .vah' was >et a>iile: 

///•h/, lluit the order settini; the ^de asidi- i.s w ithin 
tlie scopeot secti'Ui -l-T ot tin- ('oile ami i.s :ipp«-alal>le; 
the !ipi)lii-ation for re\ i>ion in t his ease was, i herefoje, 
trenti'd hy the High Court as an appeal 

/h'h/, also, that, as the judgment-oi. i : r could imr 
deposit tlu' mom-yon the last day owingfo tin'ahsmu--- 
of till- jire.siding oflicer, tie- maxim nrtii'-- 
nriniin in tirnidl'if u\<\>V\i't\. ami the deposit mad(- Ihe 
m xt day wsis valid ami the sah-was |irop,-i l\ >et aside. 


ilule agsiin.st Iheonlerof the District Jutige 
of JShaliabad, dated l-’ehruary 1010, re¬ 

versing tliat of tlie Munsif of Sassarain, 
dated .September Ith, lOQ!). 

^loiilvi M'lhinninuil Mtiflnfa A’Aa?/, for the 
Petitioner. 

J3abu L'hamlra Pnwul S/nyA, for tlic 

Opposite i*arty. 

JUDGMENT.— We are invited in this 
rule to consider the legality of an order for 
reversal of an execution-sale. The circum¬ 
stances under which the order in controver.sy 
has been made do not admit of any doubt 
or dispute. In execution of a decree for 
money, tbe immoveable properties of tho 
judgment-debtor.'i, the opp(.site parties in this 
rule, were brought to sale on the 20th July 
ly09, and were purchased by the decree- 
holder, the petitioner, before this Court. On 
the 19th August 1909, the judgment-debtors 
made an application to have the sale set aside 
under rule 89 of Order XXI of the Civil 
Procedure Code of 1908. But, although the 
application was made on that date, the re¬ 
quisite sum was not deposited in the Trea¬ 
sury till the next day. The case for the 
judgment-debtors is, that on the 19th August 
their agent was present in Court with the 
money, and was ready to deposit it; that for 
the purpose a challan was duly filled up and 
placed in the hands of the proper officer for 
signature of <he presiding officer, and that he 
was informed later on in the day that as 
the presiding cfHcer had left the Court, his 
signature could not be obtained on that day. 


The result was that the challan was signed 
('ll the following clay, an 1 the money received 
on the aiitlK.irity thereof by the Treasury 
(BUcer. Tlie.'-^e facts are beyond controversy: 
they were' stated hy the agent of the judg- 
meiit-flel'tors on oath before the presidipg 
oflicer in the course of the inquiry which fol¬ 
lowed. and tlie allegations of the witness were 
not contradicted either by the presiding officer 
himself or the officer entrusted with the duty 
of receiving the challan and getting it sign¬ 
ed . The decree-holder, auction-purchaser, 
olijected to the reveivsal of the sale on the 
ground that the provisions of the law were 
intlexible, that the judgment-debtors had 
failed to comply with them, and that con- 
se<nu*iitly the Court liad no jurisdiction to 
make an or-der in their favour. This objec* 
lion prevailed, and the application was dis¬ 
missed. Upon appeal, the learned District 
Judge lias reversed the order and directed 
the sale fo be set aside. He has held that 
the judgment-debtors were not to blame in 
any way; that they had done their best to 
comply with the requirements of tbe law, and 
that tbe money was not deposited in tbe 
Treasury within thirty days from the sale as 
prescribed by rule 92 of Order XXI of tho 
Code by reason of the action of the Court for 
which the judgment-debtor’s could not be 
rightly held responsible. The decr-ee-holder, 
auction-purchaser, has obtained the pre¬ 
sent rule for reversal of the order of the 
District Judge. 

A preliminary objection has been taken 
that the rule ought to be discharged as the 
order assailed is open to appeal. There can, 
in our opinion, be no room for discussion that 
the order is appealable, and that the inter¬ 
ference of this Court has beeii sought errone¬ 
ously in a mariner not contemplated by the 
law. The order is clearly one within the 
scope of section 47 of the Code, because it 
decides a question betw'een the parties to the 
suit in which the decree was passed and re¬ 
lates to the execution and satisfaction of the 
decree. It is not necessary to lay down an 
indexible rule that every order made upon 
an application under role 89 falls within 
the scope of section 47. The true nature of 
the order roust be examined, and the cha¬ 
racter of the parties affected thereby ascer¬ 
tained before it can bo determined whether 
the order does or dues not fall within the 
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scope of section 47.[PiVa Mali y.Chunilal (1); 
Mnrltdhar v. Anand Bao (2); Srinivasa v. 
Ayyathorai (3); Phul Chand v. Narsingh (4)]. 
The contrary view taken in Kuher Singh v. 
Shih Lai (5) cannot be supported on princi¬ 
ple, and is not easy to reconcile with the 
later decision in Imtiazi Begam v. Dhuman 
Begam (G). The view we take is support¬ 
ed by the principle which underlies 
the decision of the Court in the case of 
Joyfara v. Pirau Krishna (7). It is ob¬ 
vious, therefore, that our interference 
cannot be invited in the exercise of our re- 
visional jurisdiction. Me are not prepared, 
however, to discliarge the rule on this 
ground. The application was presented to 
this Court within the time allowed for the 
presentation of an appe'^I, and we think that 
the petition may well be treated as a memo¬ 
randum of appeal, as was done by the Full 
ilench in the case of Mahomed ]Vahid-ud-din 
V. JIakiman (8>. 

As regards tlie merits of the case, there is 
no dispute that the judgment-debtors have 
not been able to comply strictly with the 
requirements of the law. It has not been, 
and it cannot be, suggested that the mere 
presentation of the application within thirty 
days from the sale is sufficient compliance 
with the law. Knle 92 requires that the 
money also should he deposited within 30 
days from the date of sale [Mnfhviiv. Kcndaji 

(9) ]. The question, however, arises, what aie 
the functions and powers of the Couit, when 
a party-litigant has found it impossible to 
comply with the lequirements of the statute, 
not because cf his own fault but by reason 
of the action or inaction of the Court. In 
our opinion, the principle applicable to such 
a contingency is expressed by the maxim 
acins eu i/e neminem gravabit, an act cf 
the Court shall prejudice no man. As ^klr. 
Justice Crosswell put it in Freevian v. Tranah 

(10) this maxim is founded upon justice aird 
good sense, and affords a safe and certain 
guide for the administration of the law. in 
other words, as Lord Justice James observed 

(1) 31 B.207= 9 Bnin. L. 11. 15. 

(2) 25 B. 418. 

■3) 21 M. 4 0. 

(4) 28 C. 73. 

27 A. 203. 

(0) 29 A. 275; A. W. N. (1907) 01; 4 A. L. J. 135. 

'7 13 C. L. .1. 257; 7 Ind Cas. 709. 

■ 8 25 0. 757 at p. 778. 

(9) 7 Born. L. R. 203. 

(10) 12 C. B. m-, 21 b.J. P. C. 214; 10 Jar. 1141. 


in Tnffazal v. Baghonath ('ll), it is the duty 
of a Judge to be always vigilant so as not to 
allow the act of the Court itself to do 
wrong to the suitor. This principle has been 
extensively recognised and applied by Courts 
of Justice in this country, and the time 
within which a party is required to perform 
an act has been extended, wlien it could not be 
performed by reason of the action or inaction of 
the Court. See for instances, Tihidoy v. Kailas 
(12); Bam Madhub v. Mafvngini (13); 
rgrahhdl v. Badha Pershad (14); Ahdool 
V. Jaduh (15 ; Snoosliee v, Gohind (IG); 
Peary Anunda Behari Munghola- 

nath (18); Jhhee v. Jferamttn (19) and 
Aravamudu v. Samiyappn (20). Tiie same 
principle has been applied so as to enable the 
Court to deliver judgments nunc pro tunc 
[llara Krishna Bamgopnl Couture \. 
Bonchand (22)] to order restitution when a 
party has been deprived of possession of Iiis 
property by an erroneous order of the Court 
subsequently reversed by a superior tiibunal, 
BoJg r Comptoir (23) and Forester v! 

Secretary of State (24 , and generally to place 
the parties in the same position as tliey 
would have occupied but for tlie erroneous 
decision of the Court [lindhy Singh v. 
Mongni Bara (25); Fdit Chobey v. Bashika 
Prasad (26)]. It may be conceded that tlie 
maxim may not be of universal application 
and may require qualitication [h'erh v. Lawl> 
(Q7); Jure Trredhic Moith (28); Kambina- 
yani v. Cddighiii (29)]; but we feel no doiilit 
that it is applicable to the cfi-ciimstances of 
tlie case before us. The (ieneral Itules and 
Circular(Jrders, issued by this Court (Volume 
1 page 187)* made it the duty of the Court to 

accept the money when it was tendered and 

111 ) 14 M 1. A. -B) at p. 51; 7 B. L. R. U(} ’ 

(12) 4 B. L. B. (F. B) 82; 13 \V. R. (p. B.) 3. 

(13) 13 0.10-1. (!4)I8 C. 255, (15i25C 2'() 

(1(5) 18C.i31. (17) .frC. (31. (18) .50 l!o‘ 

(19 8 W. U. :23. r20) 21 M. .'^85 

•21) 14 C. \V. N. 759; (i IihI. Ca.s 170. 

(2;i) (^^92) Cnna Sup. Court 281. 

(23) 3 P. C. 46n; 7 Mouro, P. 0.314; 40 L J I‘ 0 I- 
24 L. T 111; 19 W. R. 4-19. • - ^ . 

(2») 4 1 A. 137:3 0.101. (25 (> C. W. \ 7]o 

(20' G 0. L. J. 002. ■ ‘ 

(2r) II L.xcli. -137; 25 B..T. B.v 17; 1 .Tup. (n. .s ) J J7r. 
4\V. R. 589. ^ 

(28) (1905) 37 Cana. Sup. Court 79 

(29i2M . H. C.R.J26H. 

* “Cobt must be recoived~ivheu theV’o'urt“is b(7ui.',l 
by law to accept payment either absolutely or ui) to 
a given time and in every such case the luoiu-v 
Ik* received even altl.ough tendered ai'ter th'e'j.o,,, 
presenhed by rule 15.” 
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there was no justihcation for the delay which 
took place by reason apparently of the fact 
tliat for some unexplained reason the presid- 
mg officer left the Court at an early hour. 
I lie difficulty, therefore, which sometimes 
presents itself in this class of cases as in 
Cl.amh Charan v. Banl<e Beharu (So), namely, 
w-hether the erroneous act of a particular 
oliicer may be rightly treated as an act of the 
Court itself does not arise here. As Mr. 
Justice Jenkins observed in the case last 
mentioned, for an act to be clothed with the 
character of an act of the Court, it is, general¬ 
ly speaking, essential that it must be the act 
of the prescribed officer acting in accordance 
with the prescribed rules of tlie Court. Here 
the rules framed by this Court were not carried 
out by the presiding officer of the Court 
with the result that the petitioner found it im ’ 
possible to deposit the money in the Treasury 
within the prescribed time, although lie iiad 
done everything in his power in the matter. 
It would, in our opinion, he a iamenlable 
failure of justice if we were to liold tliat the 
Court IS not competent to do sulistantial 
justice in a case of this description. As Lord 
Pen/.ance observed in KetulaU v. hnmiUun 
(dl) procedure is hut the machinery of tlie 
law after all, the channel and the means 

whereby the law is administered and justice 
reached; it strangely departs from its office 
'^^’hen in place of facilitating, it is per- 
mitted to obstruct and even extinguisli 
legal rights, and is thus made to govern 
where itought tosiihserve. We feel no doubt, 
therefore, tliat the order of the learned Dis- 
trict Judge ought to he affirmed and this rule 
discharged witli costs. We asse.ss the liearing- 
fee at one gold mohur. 

(30) 20 C. 

T.TiI. " ‘05: H I.. 
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CALCUTTA HIGH COURT. 

Skcoxd Civil Appeal No. 470 or 1909. 

April 4, 1911. 

Present:-^ Mr. Justice Coxe. 
k,AllS CHANDRA GHOSK anu anothek— 

Defendants—Appellants 

versus 

PL 1U MALLJ K—Plaintiff— 
Respondent. 

Jrvdlord and Tovavt-Mnrtpnge.fiecree h,, Uin<ihy,J 


Purchase by third purfy hi cnccution—RenUdec.e- 6»y 
'^udlord-^Purchnse by landlord in execution of rent. 

Act (Mil 0 ) ISSS;, Sch.lip art. 3~^Limi'at;on.^Pos. 
session of landlord after purchaHein execution of renf. 
decree -Period of limitation for suit by tenant for 
rccorerij of possession. 

i . ns Ruoil .1. n feuant on n morlga^'o (hi 

nic flay this puil was in^titntod, nil the shehnits, 
incUifling />.. sucl .1. lor rent. P. obtained a 
d«'creo on bis Tnortga^e, ndv.-rlisod il f.)r sale 
nn«l tbo idainfin’ ]nircli.n mmI tb,. bobling at tlio 
finction. .'sn)».M'f|tiPntly evecution ^\a.5 taken out 
ol tbo rent-.lecive and tho shrhnit laud nrds tlioni. 
solves pmvbnsod ibe bohlin^y - The |.laintin'sued the 
landlords lor p-wse.-csion. 'I’be son of P. defcMidod 

mH' 

llrld, tlifir or.liM-Mil_\ til,, pnnliase at the rent- 

' "■•ii r sale uoiibl Iv'fiitii led to preference over (lie 

m'.rtK'aL'--dc.e,v.- sole; but ns /*. advertised the 

''"IdM.iy tor^alo in rx.M-nUo,, ..t bi.s own mortgage- 

deetvo wl.- M br knew nil Ibe time that the intero.st 

p.i>'ing;,t tin-Mil,, wns valtmb'.ss, as it could be put 

an end to by f|„. sale in .‘xm-iifion (.f the rent-doeree, 

t le j.lnintift slioiibl be given j*riority, and the son of 

. slionbl bo bold ..stopped by tlie conduct of his 

.ifber fif.ni cbiitiiing fbat bis purclinso should 
I revail. 

W lion the whol,. liod^* of itindlords obtain a projier 
lonr.decree and piirebase the holding in execution 
and di.spos<.e.ss Ibe tenant, the special law of limit- 
cfuitained in Article 3 of Scliedulo HI of 
ibe Bengal T.'iianey .\et applies. 

Appeal from the flecree of the Sub-Judge 
of Hoogly, flated December 1'tli, 1908, re- 
\er.sing tlmt of the .Munsif of Amta, dated 
^larch 9th, lb08. 

IJabirs /irnjn Pnl C/iakraratil and Lalit 
Mohan Mukorjec, for the Appellant. 

Mouivi Syeil Shamsul limla and Babii 
hnmmar Sankar Roy, for the Respondent. 

Jl DGMENT.—This appeal was lieard 
in part on the 22nd March, but it was found 
necessary to adjourn it in order to ascertain 
wliat was the nature of the ilecree in execu¬ 
tion of whicli the plaintiff purchased. This 
decree has been shown me and found to he 
a mortgage-decree and the appeal has now 
been heard in full. 

'It seems clear now that the facts are ns 
follow.s;—On the 22nd November I8y7 Prya 
Natli Ghose, as sheh'^it (,f certain deities sued 
AInpdi Mullik, tlien tenant of the land in 
suit, on a mortgage. He obtained a decree 
and in execution .sold the right, title and in- 
tere.st of Alapdi iMnllik in the holding, which 
was purcha.sed liy the plaintiff on the 10th 
October, 1898, On the same day that this suit 
was instituted, namely, the 22nd November, 
1397, all the .^hehaifi}, including Pryanath, 
brought a suit as shplnif against Alapdi for 
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the lent of the holding, obtained a decree, and 
in execution put up the holding for sale, 
which they bought in themselves on the 14th 
March 1899. They dispossessed the plaintiff 
who brought the present suit for recovery. 
The suit was contested in the Courts below 
by the 6th defendant only, who is the son of 
Prya Nath Ghose, now dead. In tin’s appeal 
the 7th defendant has also joined but he did 
not contest the suit in the Courts below. 

The Subordinate Judge has decreed the 
suit. He holds that as the defendants dis¬ 
possessed the plaintiffs as auction-purchasers 
and not as landlords the rule of two j'ears’ 
limitation does not apply. He also holds that 
as the sale-certificate of the defendants shows 
that they purchased the right, title and in¬ 
terest of Alapdi, their purchase was no 
better than the plaintiff’s and being sub.«e- 
quent to it cannot prevail against it. In this 
view 1 think the Subordinate Judge is clearly 
wrong. The sale-certificate is headed ‘‘Kent 
execution case,” and Exhibit B shows that 
the sale was made in execution of a rent-de¬ 
cree. The fact, therefore, that the certificaie 
w'as wrong in form, as these certificates very 
frequently are, does not alter the fact tliat 
really the sale was effected in execution of a 
rent-decree, and passed the holding. In this 
connection 1 have been referred to the case of 
Ahhoy Kmumar Soar v. ll'joy Cltand Mahnfap 
( 1 ). 

Ordinarily, therefore, the purchase would 
bo entitled to preference over the purchase of 
the plaintiff in execution of a mortgage. Hut 
I think that in*the special circumstances of 
this case that preference should not be allow¬ 
ed, 1. he < th defendant as I have observed 
did not contest the suit. As regards the fith 
defendant he i.\, I think, estopped by the con¬ 
duct of Ilia father, Prya Nath Ghose, from 
claiming that his purchase should prevail. 
And it can hardly be supposed that the otlier 
defendants were unaware of or did not ac¬ 
quiesce in Prya Nath’s proceedings. The 
two suits were instituted on the same 
day. The decree for rent wa.s obtained on 
the 4th January 189S. This being .so, when 
Prya Nath Gho.se knew tliat thi.s rent-decree 
had been obtained, and was ready for execu¬ 
tion, 1 do not think that he was entitled to 
advertise the holding for sale in execution of 
I-i.s mortgage-decree and conceal from intend¬ 
ing purchasers that the interest they pnr- 

tO 29 c. Sin. • 


chased might be extinguished at any moment' 
That certainly, in the words of Order XXI, 
rule 66, was a thing most material for a 
purchaser to know' in order to judge of the 
value of the property. It may be open to 
question wdiat a decree-holder is bound to 
reveal at an execution-sale, and it may be 
conceded that this case is nearly the border 
line, but I do not think a landlord can be en¬ 
titled to adverfise a holding for sale in exe¬ 
cution of his own mortgage-decree, and ob¬ 
tained Ks. 98 for it, when he knows all the 
time that the interest passing at the sale for 
all practical purposes is valueless. 

It appears to me however, that the Subordi¬ 
nate Judge is wrong in bolding that the rule 
of two years' limitation does not apply. No 
doubt there is plenty of authority for holding 
that when a co-.sharerlandlord purchases the 
raiyti interest in execution of his decree for 
a share of the rent, which is a mere decree 
for money, tlie rule does not apply, because 
the landlord does not assist in the di.sposses- 
sion in hi.s character of landlord but in that 
of an auction-purchaser under a money-decree 
[A/J/ojy c/nini Mook'^rjer v. Sheikh Titu (2); 

Ih'ojo Kishnre MtOuiputrn v. Saruswnti Dassi 
(8); Moh omed KhtiliJ v. flirendni Xath Bhatia- 
charyn (4).] Ibit I can (ind no case in which 
it has been held that when the whole body of 
landlords obtain a proper rent-decree, and 
purcha.'e the holding in execution the special 
law of limitation does not apply. It is settled 
that that law applies when the landlord has 
a hand in the ouster and I do not see how it 
can be said that in such a case the landlord 
has no hand in the ouster. If the landlord, 
liy which term 1 mean the whole body of 
landlords, in execution of a rent-decree sells 
the holding, and it is purchased by a third 
party, a suit by the old tenant for recovery 
of pns.se.ssion is governed by the rule of two 
years’ limitation \^Amin-uil <Un v. Musnmmat 
(^Ifafur.iiis.'ia Bibi (5)]; or, in other words, the 
landlord must be regarded as having a hand 
in the ouster. It seems to me that it 
would be absurd to bold that if the landlord 
in such a case bought the land himself, the 
rule would not apply; or, in otlier words, that 
he would not have a hand in the ouster. It 


(2' 2C. W. N. 175. 

6 C. W. N. 333. 

4) 5 C. L. J. 650. 

(5) 9 C. b. .T. 131 U bid. Cas. 315; 13 C. \V. N'. lOS. 
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seems to me that lie would be more, and cer¬ 
tainty not less, concerned in the dispossession, 
Tn this view I think a decision should be 
arrived at on tlie question of limitation and 
the appeal will go back to the Subordinate 
Judge for disposal after deciding^ whether 
tlie plaintiff has proved his possession within 
two years before the institution of the suit. 
Costs to abide the result. 


MADRAS HIGH COURT. 

Seconi* Civil Apceal No. 572 of 1909. 

March 23, 1911. 

Pre.<enl: —Mr. Justice Munro and 
^Ir. Justice Sankaran Nair. 

ANIVILLA SUNDARARAMAYYA— 

Appellants 

versus 

CHERLA SITAMMA and miiEits- 

Respondents. 

/iinJM Law—.Joint j-roycrty—(iljt to (/oHy/i/«’r iy 
f<il]irr of ancestral iuimorcahic j>ri)}i(rty aJUr lo r 
inn mage. 

A gift ofniR'Cstral imnuivoiiLlo prope rty Ly !i Hindu 
futlior to Id dauglUfi-, the l.'iftor’s ninninge-, is 

valid. In making suoli a gift tlio t'atlicr mcirlv di>. 
chnrgos a nK>ial ohligatieni. 

Cliunnan Snhii v. Gojti Sahu, 37 C'. I; 13 C. W. 
D94; 10 C. I.. J. iVL’); 1 ln»l. t'ns. OL'j, Hamnsnmi Ayyar 
V. Vcngidusavii Aiiyof, 1^3 M. *13; KiKlntnnniia v. 
Xarasimha C/nn/it, 17 M. L. •!. r)28; hanial;.'-lii Aniinal 

Chalrupani Chcltiar,^>1. 4-2i 17 M. !/. .1. -J. 0; 
3 M. L. 'J'. 23, distinguished. 

Second appeal against the decree of the 
Suhordinote Judge's Court cf Kllore in Appeal 
Suit No. 18 of 1908 presented against the 
ceciee of the Court of District Munsif of 
Tanuku in Original Suit No. 56 of 1906. 

The Hon’ble Mr. J\ S, Sivaswavii Aiyar^ 
(Advocate-General), for the Appellants. 

Mr. P. i^arayann Mnrti\ for the 1st Res¬ 
pondent. 

Mr. V. Bamesam, for 6th to 8th Respond¬ 
ents. 

1 . JUDGMENT.—The plaintiff and his 
father were members rf an undivided family. 
The father made a gift of about 8 acres of 
land which formed ancestral properly to tlie 
first defendant, his daughter, in IhOy. The 
father died in 1904 and the plaintilf .sues to 
recover possession of the land given to the 
tirst defendant by his father on the ground 
that the father was not competent to moke 
a gift of joint family property. The family 
owned not less than kOO acres at the time of 
the gift, 


The lower Appellate Court was of opinion 
that the plaintiff’s father had intended at 
the time of her marriage to give some pro¬ 
perties to the first defendant, and as he was 
only carrying out the intention by making 
this gift it is valid. 

The marriage took place about 40 year.s 
before tlie gift. There is no evidence that 
tlie father then had any intention to give 
any property to the first defendant. \Ve are, 
therehu'c, unable to accept that finding. Is 
the gift then validr^ 

i he Hindu Law texts fully support the 
proposition that it is competent to a father 
to make gifts of jewels oi‘ otlier ancestral 
moveable property to Ids daughter on lier 
marriage. In a learned judgment it has been 
held by the High Court of Calcutta that a 
widow may make a valid gift of a reasonable 
poi’tion of even the immovenhle property of 
lier husband to her daughter on the occasion 
of the performance of certain ceremonies 
whicl) aie u.'^iial when the wife on the attain¬ 
ment r-f puberty leaves her parental home 
for that of he? bushand, ('httrmnan Snhu v. 
(t’<pi ,'^nhn (1). That a gift of land to tlie 
son-in law on tlie occa.sjon of his marringe 
is an act warranted by the nutliorities and 
custi'ir.ary in tbi« Pre.^idency was held by 
the Madias High Court in Rnmosami 
Ayynr v. \'eugiih(^nmi Ayi/nr, (2). 

e see no reason to differ from these tw’o 
decisions. The fatlier or the widow is not 
hound to give any property. There may he 
no legal but only a moral obligation. It is 
also true that in the case* before us the 
father did not make any gift and discharge 
that moral obligation at tlie time of tlie 
marriage. But it is dillicult to see why the 
moral obligation does not sustain a gift be- 
cau.se it was not made to the daughter at the 
time of marriage but only sometime later. 
The moral obligation of the plaintiff’s fatlier 
continued in force tdl it was discharged by 
the gift in 1899. This question was raised 
in the case of Kudufntntnn v. Nftrusimhn 
Charyjihi (3). Tlieii, after the death of the 
father, the hrotliermade a gift of certain joint 
family propertj’ to liis sister wlio was married 
during the life-time (4 the father who gave 

her or her hushand no property at the time 

(1) 37 C. I; 13 C. \V. X. <)<H; 10 C. L. J. .545; I Iml. 
Cas. 915. 

(2) 1-2 M. 113. 

(3; 17 M. L. .J. 528. 
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of marriage. It was found there that the 
father had expres.sed n9 intention at any time 
of making any gift. He had made no pro- 
mise either. It was held, however, that there 
was a strong moral obligation on the father 
to make a gift out of the joint family pro- 
perty on the occasion of the marriage either 
to the daughter or son-in-law as a provision 
for them and the gift which, in the circum¬ 
stances of the case, was an eminently reason¬ 
able one was not in e.xcess of tlie powers of 

the brother though he was not even the man- 
aging member at the time of her marriage. 
Ihi.s case was followed in Ohurmnn Hahu v. 

lOpijiahH (1). It is directly in point and is 

consistent with principle. It was argued 
that the case of llamammi Ayyur v. Icii- 
giUiisami Ayyar (2) refers only to a gift 
to a son-in-law and there is no authority to 
support gifts to daughters, lint the texts 
relating to gifts on marriage .show that they 
are made to the bride, anil regard being had 
to the fact these gifts are intended as a pro- 
vision for the married couple and are made 

by the father probably in lieu of her share 

of the family property when by marriage 
she IS leaving it for another family, it seem.s 

more appropriate that such gifts should b> 

made in her name than that of her husband. 

In both cases kudutlamma v. NarasimhnChar. 

and CIturaman l^ahu v. tj'u/iK 

U; the gifts were made to the woman. 

It was also contended that a father is en¬ 
titled to give only jewels and other moveable 
property, and that the Hindu law texts 
do not justify any gift of land on marriage 
occasions. In all the three cases we have re- 
lerred to tlie gifts were of immoveable pro- 
perty, and so faras this Presidency is concern¬ 
ed It IS enough to say that gift of land has 

been common for more than a century and 

that the payment of money when paid is 
in leu of Jand. See Itumasami Am/nr 
V. Vongidu^am^ Ayyar (2). When Die 
necessity of the gifts is recognised it .seems 
unreasonable in these days to make its vali¬ 
dity depend upon the nature of the property 
upon the question whether it is moveable or 
immoveable. It is not suggested that the 
^lenation in question is uni-easonable as in 
^amikshi Amvial v. Chakrapany Chettiar (4) 
n the case of Ckum.nan Sahu v. Gopi faUu 

w. '’I property given away 

™ M. 462j 17 sj. I,, j, 405. 3 y ,p 33 


third of the father s property. Here, if the 
father had enforced a partition, he would 
have admittedly got not less than mo aci-es 
and It 13 imprssible to say that a gift of S 
acres is unreasonable- 

The sec end appeal is dismissed with cosls. 

Appeal (Usminsed. 


madras high court. 

First Civil Ai-rkal No. 44 of 1901. 
February 2S, 1911 

Present:--Si. iiHpb Benson, Judge, and 
^Ir. Justice Sundara Aiyar 
li U R U G A PAG \j 1 SHI RAM U L U— 

Af'FtLLAXrs 

versus 

NANIHGAM SUBBAHArADU and others 

—HESf’ONbKNTS. 

lorhtmn -Partial parlifwn-Tntsfec or Monaarr of 

>nuua- . property minng his o,rn property ivithLf S 
the other, effect of~0„„s of proof. ^ 

A suit IW imrrial ,.f an oslate is nol 

inaintaumhlH. Hnt tl.o Cun niav doci.lo s'd 

f tliodHft-n.laiit IS willnijfihat the of tho n-ir 

tioh in rospoc-t r>t the j-roiKTiy l,o ,|ori.|D,| in tlmt ^lit* 

l a n..stee or a^^Mit mi.xos or conlWs (h.V In,' 

p.it.x uliu-h ho ht.l.ls in a li.hioiarv oharaoter will his 

own prop-rty, tin* onii.s lies hoavilv on I,In, ti l . 

tho ovto.it oi hi.s property. If ho fails t-, ,lo'so’ 
aiuiihotwf. proportios cannot ho .listin-uishod or 
separa.otl wuh porfoct accuracy, tho «i.o?o , u t ho 
ooinsnlorotl as holorifirin- to tl.o other party 

Appeal against the decree of ’the Sub 

ordinate Judge of Kistna at Fliore, in Oritri 
nal Suit No. JO of 1905. ^ 

Mr. T Vrakasam, for tbe Appellants. 
Mr.■l.^aoalmshanam, for the Respond- 

611 iSt 


JUlfCIMBNT.-The plairitilf in this suit 

IS the brother-in-law of the ].,t to 3 rd 

defendants having married their sister. The 
father of the 1st to 3rd defendants, Gopayya 

died about Ma.jhl883. His wife had X’ 
deceased him and his sons were all minors 
His elde.st8on the 1st defendant, was ap- 
parently only 14 years old then (.see Exhibit 

1 He, a decree dated the lltb August IKS 7 
HI which be is described as a minor) 2 

defendant attained his ma oX' L 
and the 3rd defendant apparently in Si 

extent at least, faking eare :.fS^;Sdr;: 

-VO.S. L ‘'V^-. We'Hstdutes this suit for the 

recovery of eleven items of immoveable pro! 
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perty, described inSolieduleA attached to 
tlie piaiiit, as well as for a declaration of his 
right to certain grain pits, described in 
Schedule H of the plaint, in wln'ch grain had 
been stored. The plaint is dated the 'dli 

September l'.>05. The plaint states tliat the 
defendant? unlawfully took pos^jession of all 
the properties referred to in about Afa}' 
1904, after the termination of a criminal 
complaint instituted by him against the 
defendants on account of the removal of 
some cattle by them. 'I'hat complaint was 
dismissed on the ground that the disputes 
between the parties were of a civil 

nature. The plaintiff juade defendants 
Nos. 4 to 17 parties on the ground 

tliat tliey ha<l colluded with defend¬ 

ants Nos. I to d in unlawfully taking 
po.sse.ssion of the properties. The ilefendants 
Nos. 4, 7, 9 and 10 were hi.s farm-servants 

and the other defendants are de.scribed by 
him as riis enemies. The Subordinate 
.ludge states that the plaintiff resorted to 
the device of making all (T them parties in 
order to di.scredit the evidence which he 
apprehended they might give in support of 
defendants Nos. 1 to d. \Ve have no doul>t 
that his observation is a perfectly just one, 
as the plaintiff’s evidence sliow.s that he 
had no reasonable ground for believing 
that they were in possession of the plaint 
properties. The Ist to drd defendants contend 
that their father, Gopayya, just before his 
death, entrusted them to the care of the 
plaintiff, and asked liim to he their guardian 
and to take care of their properties, that 
the plaintiff with his family was living 
with them till about 1900, that he was in 
possession of all their property till the 
dispute about cattle referred to above, that 
he managed them on their belialf and 
with the savings arising from the income 
purchased all tlie plaint properties except item 
No. 11, which, they said, was in the possession 
of defendants Nos. 11 to 14 and a moiety of 
item No. 6 which according to them belonged 
to two other persons. They alleged 
in the alternative in paragraph 13 of 
the written statement that, if the plaintiff 
has any right to the property sued for, he 
will have to get one share equally with 
these defendants. This suit, brought 
without praying for any such share being 
given, is not mainfainahle.” rhey farther 
allege that the plaintiff was a poor man at 


the death of their father possessed only of 
7 ar>rp.s of jerouati land and a fourth-share in 
his family house and other property worth 
about R,'^. 200. 

The important que.stion in the case is 
that rai.sed by the 1st issue, “whether the 
plaintiff is the owner of the plaint pro¬ 
perty.*’ The defendants Nos. 11 to 14 did 
not claim item No. 11. The lower Coui-t 
found that a moiety of item No. G did not 
belong to the two persons who are alleged 
hy defendants Nos. 1 to 3 to be in posses¬ 
sion thereof. The Subordinate Judge found 
that ‘the plaintiff and defendants Nos. 1 
to .3 were living jointly after Gopayya’s 
deatli, clublied together their properties, tliat 
a .sort of implied partner.ship was thereby 
created and that the properties in dispnt w'ere 
purchased out of their joint funds” except items 
Nos. 1 and 2 which were purchased during 
tlie life-time of Gopayya but out of his 
funds. Although, according to his view, item 
No. 11 also belongs jointly to the plaintiff 
and defendants Nos. 1 to 3, he gave the plaint¬ 
iff a decree for item No. 11 as tlie 1st to 3rd 
defendants did not claim it. He also allowed 
him half of item No. (’» for the same reason. 
With regard to the other items he held 
that the plaintiff was entitled to a half 
share of them. The plaintiff appeals against 
tliisdecree anddefendants Nos. 1 to 3 have filed 
a memorandum of objections claiming three- 
fourths instead of half of the lands in suit. 

The lower Court has discussed iii great 
detail the evidence relating to the question 
whether tlie plaintiff acted ns the guardian 
of defendants Nos. 1 to 3, received the 
profits of their properties, mixed them wdth 
bis ow’n income and utilised both for the 
purchase of the plaint property. He relied 
in support of his conclusion mainly on the 
admissions made by the plaintiff himself 
examined as his first witness. Mr. Prakasam 
addressed fo us a long and laborious argu¬ 
ment to show that this conclusion is not 
sustained by the evidence, but it w'as, from 
the beginning, a hopeless effort in the face 
of the plaintiff’s own admissions. The plaint¬ 
iff’s father died wlien he was an infant, 
and he was brought up under the care of 
Gopayya, and after the death of Gopayya 
the plaintiff in his turn took care of his 
minor sons. There is considerable evidence 
that Gopaj’ya expressly appointed the plaint¬ 
iff’ as the guardian of his children before 
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bis death. Bat it is immaterial whether tins 
evidence i.s true or not, although the pro¬ 
babilities are in favour of its truth. AVe liave 
no doubt whatever that the plaintiff took up 
the management of Gopayya’s properties and 
continued to live with the defendant.s and 
was in uncontrolled possession of the incomes 
of their property. The two families, in fact 
lived together as if they were members of one’ 
undivided Hindu family. The plaintiff admits 
in Ins deposition that, except for :i or 4 years 
hepaidtheAriWof the defendants’lands- that 
the produce both of hisown lands and the lands 
of the defendants were .stored in the defend¬ 
ants’ house: that he used to get the defend- 
ants paddy tliraslmd out and stored in their 
house: that he took possession of five bonds 
belonging to Gopayya and also miscellaneous 
papers; that defendants Nos. 1 to 3 used to 
help him in the cultivation of his own lands, 
and that his servants used to take part 
in the cultivation of the defendants’ lands. 

He admits further that he managed all the 

business relating to the marriages of the de¬ 
fendants, tliongh he says he did so at the re¬ 
quest of two female relations of the defendants 
Nagamma and vSuhbamma:tIiat he respresent- 
ed them m litigation as their guardian, and 
that he paid tlie defendants’.school-fees. In 
fact his admission covers the whole 
ground except the particular fact that 
he utilised the defendants’ moneys for the 
purchase of the lands in question. His 
own/th^and Sth witnes.ses prove tlie de¬ 
fendants’ case even moi-e completely. 'I’iie 
nh witness traded jointly with the plnint- 

j plaintiff 

flealt with all business relating to the l.st 

to 3rd defendants but on what terms witJi 

the 1st to 3rd defendants lie did so, ! do 

not know, Gopayya’s sons used to purchase 

articles of food from my sliop for j.0 or 

Iji years and I kept accounts therefor in 

plaintiff’s name. It was plaintiff that used 

to settle accounts and pay up my dues.. 

‘ ‘ •••. ■■■ the 12 years I kept the 

ftnnta m plaintiff’s name and received 
moneys always from him. The plaintiff 
never separately kept a khata for his own 

^'^hether I received 
tne plaintiff’s prodne or wiiether 1 got 

^»e produce belonging to the defendants 
^os. 1 to 3, I entered the whole thing in 
plaintiff's khata itself. I owed Gopayya 
4 >a. 50 ftt the time of bis deRth, After 


Gopayya’s death, I executed to the plaint- 

R, "_^?>-W-bond. 1 included therein 
Rs. ,)U clue to Gopayya also. 

. because after Gopayya’s death plaintiff' 

managed all the properties of Gopayva’s 

«ons I executed to plaintiff the mortgage- 

bond for Gopayya’s money also.” The Sth 

Witness who also had dealings with the 

plaintiff gives similar evidence. Several of 
the defendants’ witnesses wl.o support their 
case are relations of the plaintiff'. The de 

1 Ith ly.tne^s ,.s tl,e h„n,a,n of Valivennu, 
t le \]lli,s-e of the pnnte.«. ft wa.s urged 

plaiMtdf, tlidt lie liad to he hroiight up under 
warrant of arrest to Court on aeemint of hisun. 
willingness to depose, and that the plaintifl' 
ask-ed the permission of the Court to cross- 
examine him hut it was refused. On go 
■ng tlirough the evi.lenee of this witne.ss 
we cannot agree that his deposition sho.ws 
any hostility to the plaintiff. He support- 

ed him 111 the examination-in-chief and 

tried not to damage hfs ca.se as far a.s he 
could help It. His unwillingne.ss to attend 
Court was prolmhiy due to a desire to 
avoid giving evidence, which he knew ivould 
not .support the plainfilf, while he was 
miwdhng to depose against him if Im could 
avoid doing so. The plaint,If professes com¬ 
plete Ignorance a.s to what the defendants 
I'd with their property or with its income 
hut says that they cultivated their own 
land and dealt with their incomes. Go- 
payj-a possessed 50 acres of laiict at his 
death besides holding some more lands on 
ease-hold right, while the plaintiff’., own 
ands could not yield a net income of more 

10 of fl' Xo.,. 1 to 

lu of tlie plaint schedule were purcha.sed 
for a sun, of R.s. 3,500 and odd. The 
Planififf says that he has other lands 
worth about Rs. .’f.OOO and bonds which 
S3em to amount lo more than Rs. 5,000 Hp 
has, he.side.s. re-huilt his house at a cost of 

about Rs 5,000. He has kept no aeroLts 

and admits that he ,,s unable to say what 
particular funds he utilised for making hi, 
several acquisition.,, hut would have the 

G.iirt helieve that they were all his own 

t inipossihle to conietoanyothercon- 

o rjl'is n " “.'f '"■" testimony 

or tins point is that of a hardened lia, ' 

Ihe only pucchase that he can point to as 
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made by the defendants witli tlieir money 
is that evidenced by Exhibit Hllll relat¬ 
ing to a small plot of land for Ks, 200, 
but the consideration for tlie purchase was 
the amount due on a bond executed in 
Gopayya's favour in 1870. It w'ls con¬ 
tended tliat, if the 2::d defendant Innl 
given evidence in the case, the plaintitT 
would have been able to show that the 
defendants were lending moneys to vaiious 
persona on their own account. Ibit it is 
impossible to believe that the plaintitf 
would not have been al>le to give other 
evidence that tlie defendants had purchas¬ 
ed property or had dealing.s independently, if 
it were true. The appellant I'efers to Ex¬ 
hibits, Bli and AAA to show tl.at the de¬ 
fendants were managing their ownatf lirs. Of 
these, Exhibit .M was a mortgage-bond, dated 
the 23rd June 1883 in favour of the 1st defend¬ 
ant and the defence 3rd withess. d'lie land 
mortgaged under the document was sub-e- 
quently purchased under Exhibit Iv in the 
plaintiff's name. Exhibit M contains an en¬ 
dorsement showing payment of the mortgage 
money to the 1st defendant and the de¬ 
fence 3rd witness, but the latter explains 
that no payment was really made to the 
Ist defendant. It may he noted that the 
plaintiff is unable to say in whose posses¬ 
sion Exhibit iM was on the date of the 
endorsement, a matter about which he could 
have no doubt if he had no interest In it. 
AVe agree with the lower Court that the 
plaintiff has not shown that the )st de¬ 
fendant himself got Exhibit Al executed 
in his own favour. Exhibit BB is dated 
the lat May 1901 and is a hr/apa or 
muchiltka executed in favour of the de¬ 
fendants for a portion of the land 

belonging to Gopayya. No previous muchi- 
likas are produced. The defence 3rd wit¬ 
ness says that he attested Exhibit BB at 
the plaintiff’s request, and that he did not 
see the 1st defendant give any corre.spond- 
ing cowle for the land. There is nothing 
improbable in the suggestion tliat, as the 
land to which Exhibit BB relates was a 
part of the defendants’ original property, 
the plaintiff took the muchilika in the de¬ 
fendants’ name. The Subordinate Judge 
thinks that, probably about that time, the 
plaintiff “began to bring into existence 
documents which in the fulness of time 
should stand him inv good ^1^-. 


ther this he so or not, the circumstance 
that it does not relate to any land ac- 
quired subsequent to Gopayya’s death de- 
privc.s it of all signilicance. Exhibit AAA 
is a pro-note of the year 1902 execut¬ 
ed in the 2iid defendant’s favour on the 
same day as Exhil)it HH 5*5, another pro- 
note in the plaintiff's favour by the same 
debtor. The plaintiff’s IGtli witness says 
that he connot say with whom the loan 
was negotiated, that tlie plaintiff and the 
2nd defendant went together to make the 
loan and tliat two pro-notes were taken, 
one in the plaintiff's name and the other 
in tlie name of tlie 2nd defendant. The 
money due under Exhibit AAA was sub¬ 
sequently received liy the 3rd defendant, 
Tlie appellant argues tliat this is strong 
evidence tliat the defendants had dealing.s 
of their own. The defendants’ case is that 
this loan was made by tlie 2ndMefendant 
out of the moneys given to him as Ka^nam 
or present at liis marriage by his 
mother-in law, Se.slmmma. Tliere is nothing 
improbable in the .story though the fact 
that tlie re-payment was made to tlie 3rd 
defendant may indicate that the money did 
not belong to llie 2n(l defendant alone. 
But in any event, we are not prepared to 
attach much importance to this transac¬ 
tion w'hich is of a recent date. The ap¬ 
pellant relies also on the fact that Exhibit 
fj, which is the .sale-deed for a portion of 
item No. 4 in his favour, was attested 
by the 1st defendant; but this fact may 
as well be relied on by tlie defendants as 
sliowing that they had an interest in the 
land purchased under the document. We 
agree witli the Subordinate Judge that 
Exhibits SS and Yi', kwlappas relating to 
other lands in tlie 1st defendant’s name, 
are not proved. We consider it unneces¬ 
sary to refer to the rest of the evidence 
in detail. We agree with the Subordinate 
Judge that the plaintiff did not purchase 
the properties sued for out of his own 
funds solely. Mr. Prakasam contends that 
as the defendants contended that the lands 
pa*'''hased in the plaintiff’s name belonged 
to them.selves .solely and failed to prove it, 
the lower Court should have passed a de¬ 
cree for those lands in the plaintiff’s fa¬ 
vour. We cannot agree with this conten¬ 
tion as it is clear to us that the def»-jul- 
ffj^epded in the alternative that the 

’A'. 
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plaintilV would be entitled only to a one- 
fourth share of the lands purchased in his 
name. The Subordinate Judge takes it that 
the properties of the plaintiff and defend¬ 
ants Nos. i to 3 were equal at the time 
of Gopayya’s death. He lias not discussed 
the evidence bearing on the proportionate 
incomes of the lands and other properties 
belonging to the two parties. On a con¬ 
sideration of the evidence on record we 
are unable to agree with him that the in¬ 
come of the plaintift'’s property was equal 
to that of property beloging to Oopayya. 
It is by no means clear whether the plain¬ 
tiff contributed any portion of the funds 
required for the purchase of the plaint lands 
and as he has produced no accounts and 
has admitted that he could not say out 
of what funds each item of property was 
purchased, it would be proper to make 
every presumption against him and to dis¬ 
miss his claim altogether. It has, more¬ 
over, to be noticed that there are other 
lands worth apparently nearly as much as 
those in the suit which have also been 
purcliased in the plaintiff’s name after tlie 
deatli of Gopayya. While tin’s suit was 
pending, tlie defendants instituted another 
suit, 0. S. No. 12 of for an ac¬ 

count of the plaintiff’s management of the 
properties from liiSS fo 1901 and claimed 
either the casli or the property found 
due as per accounts.” The trial of this 
suit has, we understand, been adjourned 
pending the decision of this appeal. It 
would be much more easy to do complete 
justice between the partie.s if all tbe claims 
of both parties were before tbe Court 
at once. Tbe plaintiff would not strictly 
be entitled to claim a share cf part only 
of tbe properties belonging to botli 
parties, [.^ec Parhati (. )hurn Veb v. Ain- 
nd-deen (1); Jiamasamt ChftU v. Alagiri- 
sami Gheiti (2)]. As, however, the de¬ 
fendants are willing that the rights of the 
parties, so far as the lands in the suit alone 
are concerned, should be decided by us. re¬ 
serving the right of the defendants to a share 
of the other properties or to an account, we 
think it is proper in the interests of the 
parties to do so. The task, however, is not 
fiasy, as the plaintiff chose not to produce 
any accounts or to give evidence as to what 

(1) 7 0. o77;9C. L. K. 170 . 

(2) 27 M. 361 ut p. 3U6. 


surplus his income left him at the time of 
the purcha.se of these properties or to disclose 
w'liat funds of the defendants he used for 
making the purchases in question. So far 
as the plaintiff is concerned, he possessed only 
8 acres of land at the time of Gopayya’s death. 
It could be leased according to liim for Hs. 58 
a year; as tbe latid was not let out to tenants, 
but was cultivated by the parties, we might 
take tbe income to be Its. 80 a year, or 
Rs. 50 deducting the annual kist of Hs. .30. 
Tbe plaintiff’ says that he held in addition 
some lands on coicles^ but tbe evidence regard¬ 
ing this is not satisfactory, nor is it clear 
whether such lands, if any, were held by him 
for the discharge of the interest or the 
principal of debts due to him or on 
leases taken independently of any such 
debts. The piaintilf says be had Rs. 10,000 
due to liim from various debtors when be 
attained majority. This lie lias altogetlier 
failed to prove, lie admits lie Iius no ac¬ 
counts to support this contention. There is 
no evidence to show what money liis father 
obtained on partition with his brothers, 'riie 
lihiintill has produced two .set of documents, 
J'jxhibits KF and JIH series, to prove the 
extent of his dealings. We do not tliink 
tliat Kxhibit FF series have been properly 
proved, liut taking them to be proved, tiie 
result is tliat tbe plaintiff had about Rs. 1,000 
due to liim. This may be taken roughly 
to yield an income of Rs. 100 a year. The 
plaintiff’ had no children at the time of 
Gopayya’s death, but had a wife and mother 
to support. His lirst cliild was born in 1889, 
and subsequently his family increased and 
hve daughters and two .sons were born to 
liim. Of tbe lands in dispute, except items 
Nos. 1 and 2, witli wliicli we shall deal 
separately, only item No. 8 was purchased 
for a sum of Rs. 50 before 1889 (Kxhibit R 
dated the 29th May 1886). Tlie defence 3rd 
witness says that Rs. lO out of the considera¬ 
tion was an amount due to Gopayya. Tlie 
remuining lands were purchased in 1893, 
lr94, 1900, 1901 and 1902 after tlie plaint¬ 
iff's expenses increased. In the circum¬ 
stances, it is by no means clear tliat the plain¬ 
tiff’s income contributed aiij'tbing towards 
tbe purchase of the lands. Tlie plaintiff was 
occupying a fiduciary position towards the 
defendants, and was practically in absolute 
management of tlieir property, and the onus 
lies heavily on him to prove whether any 
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^lul if so, what, ooiitriImtioii, was made by 
him, and, if lie fails to do so, tlie 
would be entitled to treat the whole property 
as belonging to the defendants. In 
Ailiiison (b), Sir John Stuart, ^ ioe-Chaneellor, 
observed. It is a well-establisiied doeti ■ine in 
this Lourt that if a trustee or agent mixes 
or confuses the property which he hohls in a 
fiduciary character with his own pix^perty so 
as that they cannot be separated with perfect 
accuracy, lie is liable for the whole. This 
doctrine was explained by Lord Lldon in 
Lupton V. Il7a7c (t)." In Luplon White 
(4) Lord I'.ldon in explatning this doctrine 
refers to .{I'uinnj v. Jh’hiinnir (o), aiul to 
another case I nifim v. \\'hich is \'ery 

similar to the pre.'^ent case. There, "a -derk 
in a banking house at Cliester remitted his 
own money with tliat of his employer to an 
agent in London to lie laid nut upon securily 
and by management the .secuiilies were so 
clianged that the properties could not lie 
distingui.'^hed. Tlie Court of Kxcheciuer held, 
tliat the confusion being occasioned by liim 
who so dealt witli tlie property, the distinc. 
tion lay on him and if he could not distinguisli 
what was his own, the whole must he con¬ 
sidered as belonging to the other.” Ilis 
Lordsliip refers also to other similar cases 
where the rule had been acted on. See also 
ir/.tVev. L'lilif Lincoln (ti); The ]hd- •( Lee Is 
\. Karl of Amherst (7) and Codefray on 
Trust, drd Kclition. page bl7. Gopayya’s lands, 
on the best estimate we are able to make witli 
Mr. Ramesam’s lielp, must have yielded a net 
income of about dOO a year. The defend¬ 
ants. both in tlie IvTwer Court and in tlieir 
memorandum of objections Iiefore us, claim to 
be entitled only to a tliree-fourths share of 
the lands; and the plaintiff has certainly not 
proved tliat he has contributed more than 
one-fourth of tlie money laid out for their 
purchase, if indeed he contributed anything 
at all. Mr. Prakasam contends tliat where a 
trustee or other fiduciary agent mixes up trust 
funds with his own and purchases property 
with the joint funds, the beneficiary is not 
entitled to claim the lands themselves but 
only to a charge on them for his share of tlie 

money expended in the purchase, and he 

(3) 7 Eq. 466; 38. L. J. Ch. 322; 20 L. T. 2I2; 17 W 
R. 480. 

(4) 16 Vcs. 432; 10 R. R. 04. 

(o) (1772) 1 Stra 505. 

(6) 8 Vcs. 363; 7 R. R. 71. 

(7) 20 Bcav. 239. 


relies on the rule laid 


. ' -.- aown in In re Mallet 

C^L It IS UMiecessary to deal with this con- 
teiition ii.s we agree with tlie lower Court in 
bolding that the land.s purchased in this case 
were treated and enjoyed by the parties as 
•eionging to them in common. 

It IS contended for the appellant that items 
-Nos. 1 and Ij, at any rate, having been pur- 
'•hased m Lopayya's life-time by the plaintiff, 
toe defendants are not entitled to a share in 
them. Ihe defence oi-d witness says that 
they were houglit with Copayya’s money. 
Ihe plaintiff admits that he was looking 
after Gopuyya during his last illne.'S. The 
purclia'.e was made on (he Und March about 
a week before Gopayya's deatli. Tliese items 
had been already mortgaged to Gopayya. We 
lieheve tlie defendants' evidence that the 


money l.elonged to Gopayya, as that is in ac¬ 
cordance with the probabilities of the case, 
and the lands wt*re subsequently enjoyed in 
common by both parties. \\’*e hold, therefore, 
tliat tile plaintiff is no! entitled to those items 
exclusively We have no doubt that the 
conduct of tiie plaintiff in this case has been 
gro.ssly fraudulent. We cannot accept his 
■story that tlie cause of the quarrel between 
the parties was bi.s refusal to lend cattle to 


the defendants for u>e. In 1904 he purchas¬ 
ed some property in his wife's name which 
apparently rou.sed triic suspicion of the de¬ 
fendants. 1 he defendant’s version that the 
rattle quarrel was due to the plaintiff’s 
attempt to .sell some ot the cattle and to ap¬ 
propriate tlie proceeds to liisown use appears 
to be more probable. Aftei the criminal 
case, when accordingto the plaintiff tlio defend¬ 
ants dispossessed him. lie took no immediate 
^•teps to a.ssert his rigid but waited for nearly 
a year-and-a-Iialf to launcli the present suit. 
M e dismi.ss this appeal with costs and allow 
the memorandum of objections with costs 
butli in tin's Court and in the lower Couid. 


Appeal ilismissed: 
Memo, of objections allowed. 
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PCNJAB GHIEB^ COURT. 

CiUMixAL Appeal No. 6S op 1911, 

April 10, 1911. 

Present: Mr. Justice Johnstone. 

KARA! SlNctil, Mali —Oonvi-.t_ 

Appellant 

versus 

. . I^'^PDROR—Respondent. 

Criminal Procedui'c Code (Act V of ISOSJ . 
W-Thre^ tried jointly for ciLuny-Ckoa'alg 

com-nMed by each a.jainel differcal j,c,,<o,J oe 

<^>fferentdat€H^UgnHt>j of trial ^ 

■flireo persous wore triud 'juimly for cheating 
Die cliarj^os against them wore tliateach of tliem h-ul 
Dicated a different person on a ditfcrentdaio- 

Mt8 of cheating were wholly distinct, and there was 
no continuity between the tlireo acts, ouch act bciii-r -i 

completed act m iuelf, and the original design was 

Ui^iw "•-'“cernod.- before 

th. nc:ct aucceeding act was onibarkc.l upon. 

V. }:,ni,eror! dd M. 002; 

* •'!. W. G.); 7 M. L. 1, 2\)\h 2U M I r O0i\ - 

xssfs'i-tff 

Section 234, (.'ri-iiiiml IVoceduru Code, ^-an onlv In- 
.ipphed m the case of a single accusod. 

Appeal from tlie order of the Addi- 

t' il-^ei^trate, Lahore, dated 
fhe^dOth January 1911, convictine tl.e appel- 

Bhagat Ooviml Ua,, fov the Appellant, 
llie (.overnmeiU .hlivcale, for the Ue- 

spondent. 

peal Noa. Ob and 02 go together. Three per- 
sons -Sher JIuhammad As.san, Karm Singh 
before^‘l‘^ Gobind Ram Chawla-were placed 

aftern r- trial, and, 

after certain evidence wa.s taken. charge.s were 

drawn up against each of them of offences 

pumahable under section -120, Indian Penal 
'^ode, thus (in brief):_ 

(a) that you on 9tli lltli ilarch 1910 at 
^lihore cheated SO and so; 

IW that you on 21st March I 9 l 0 

at Lahore cheated so and so (an- 
other person); 

Ultliatyouon 9tli April 1910 at Lahore 

Conv.Vf- “““■‘J Peraoii.) 

whiX hfsentences followed 
whie 1 have been appealed against. 

tbissornf‘‘“"j‘‘'’ “'® legality of 

parsons “*■ el'arges and of accused 

admits thoi It Government Advocate 

fear thil is t '’® -‘1 1 

Procedure Codr*-' Crlmioal 

IS clear; the offences, in 


hlTPrOSAWAiy t-. SRLNIVASAIENGAK. 


order that they might have been properly 

lie together, should have been committed 

in the course of the same transaction, while 

here it is admitted, and i.s quite clear, that 

the three acts of cheating were wholly dis- 

luct. lo use the language employed in 

tharagudt \ enkatadar. v. Emperor (1) each 

act was a completed act in itself, and the 

original design ivas accompli.shed .so far 

as that act was concerned before the next 

succeeding offence was embarked upon. There 

IS no continuity between the three acts of 

cheating. Budhai Sheikh v. Kmperur (2) is 

also 111 point 111 this case. ,Sectioii23‘l, Criminal 

Procedure Lode, does not help becau.se if can 

only he applied in tlie ease of a single ac- 
cu8ecl. 

I am asked by tlie accused’.s Counsel also to 
consider whether tliere is against them siifli. 
cieiit proof to warrant their being put to tlie 
annoyance and expense of fresh trials Tlie 
ease has not been argued before me on (|,e 
evidence and it would not he right for me so to 
consider it and to make up my mind as to 
tlie guilt or innocence of tlie accused. I have 
howeyei. consulted the statements of the’ 

complainants and liave looked at .some of the 
evidence, and 1 am of opinion that there is a 

prtma facie ease against each or every aceu.sed 
of the cheating in regard to each of the three 
offences charged. In regard to none of the 
charges and to none of the accused am 1 in i 
po.sitioii to say tliat f could summarily ac'- 
quit them. 

1 accept the appeal, .set a.side the convic- 
tion and sentences and order re-trial in ac¬ 
cordance with law. 

(1) 33M. 3021 1 

L. J 220i 5 Iml. CIS. M7, 10 c: L J. 2M ’ 

(2) 33 C. 292i JO C. W. X. 32; 3 Cr. L. J. J^u 


MADRAS HIGH COURT. 

Second Civil Acteal No. 1411 of 1909. 

March 10, 1911. 

Present.^Mv. Justice Sankaran Nair and 
Mr. Justice Ay ling. 

KU DPUSAWM Y alias VENCATA- 
CHARIAR— Appellant 

versus 

SKINIV ASAIENGARaxd otueks_ 

Rkspondents. 

lUndn -Properly in imscseion of widow not ue 
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hcir-(^ualljivil c.<((ilr fUlr- Pnsninpilon 

— Piiiclicr. 

U nninot Ik* luvsunu'tl tlint llu' )«i!SH‘Fiiioii «.r » 

rcuiaio nu'inbi’i- of a liindii fiimily, who is not oiitil led 
to take as heir, is I he possession ol a «|mdilie<l owm i', 
aiid the party luukin^ such an asserlirm ninst ]tjovc 
that she took only tlie lirnitc'tl estate of n Hindu 
widow. 

Jtap(niiiyijn }'r>hr)i(iltiiuiij<i, 9 M. h. .1. 
refi'rred to. 


^\ here jihiintin siKnllosct aside* an idietiatinn l>v 
a wielow. on the jfronnd that he was the n*\ersi<.iM-V 
to the estate, aiulthat rht* widow, havin;.'- )»■« ii in 
lK)ssession for 13 years, had aeepiired tiilehv )>ies- 
eriptioii; 

llf’hl, that the (pn'stion ot the widow s ae'ipii'iiion 
of title liy prescription wa> a (pn sfion of fact which 
it was for tlie plainlilV to prove, and the Ujo), ('onrt 
would not interfere with >ncli a liinHn;; in .M*eond 
apiK'ul. 


Second appeal against tlie decree of (lie 
District Court rf Coimahaloie in Appeal 
Suit No. ol of IfilJb presented a^xainst the 
decree of the District Miinsif of Krode in 
Original SnitNo. 7!<of D OH. 

The Hon'ble Mr. P. S'. Stntsinniit Aitjai-, 
('Advocate-GeneiaD, for (lie Appellants. 

Ihe lion hie ^Ir A A. 1i('rni<Im‘iigiiva 
for the Respondents. 

J C DGMKN'I'.—The plaintilf sues as an 
expectant reversioner entitled to the po&^^es- 

sion of the properties on the death of the 
first defendant, a Hindu widow, to set aside 
an alienation made hy her in favour of tlie 
second defendant. The first defendant is the 
widow of Seshachella Iyengar wlio died in the 
years Tlie lower Courts have found that, 

on his death, his properties devolved on one 
Annathurai, liis paternal uncle, and that, 
therefore, Ihe plaintiffs claim as reversioner 
fails, it is contended in appeal before us 
that, on Seshachella’s death, his widow, the 
first defendant, took possession of liis pro¬ 
perty and as she was in pos.session for 
thirteen years before .she alienated the pro¬ 
perty she acquired title to it by prescription 
and having taken and held it as widow she 
prescribed for a widow’s estate and, therefore, 
on her death Seshachella’s reversioner would 
succeed to the property. The question 
whether the first defendant acquired any 
title by prescription is admittpdly a 
question of fact. As pointed out in Bapanonua 
v. PedichaJunaiya (1), there is no presumption 
that the possession of a female member of 
Hindu family not entitled to take as heir is 
the pos«ession of a qualified owner and it was 
(1) U M. L. J. 33. 


for the appellant to assert and prove that the 
lirst defendant took only the limited estate of 
a widow. \\ e .‘•ee no i*ea.son why vve should 
allow him to Jai.se that question, the decision 
of which depends upon evidence, at this stage, 
hi-esh evidence might have to be taken. 
^Ve accordingly disallow that contention 
and dismiss the second appeal with costs. 

Appeal dismissed. 


OUDII .ICDICJAD COMMISSIONER’S 

COURT. 

SiicO.ND Cun. Ai'I'eai. No. 143 ok 1910. 

.lanuary 20, 1911. 

Preseuf:~},]v. Evans, A. J. C, 

(i 0 r A L — I ) E K E X D A N T — A FPE LLANT 

versus 

lUSlIUNNATII .MINOU CNDER THE 
'<U.\Ki)iAN>iiil’ or Miisfitnrnitt MUNGA— 
Pi-AiNTirr Resconiii:nt. 

Prnir,,,.- Art (I ,.I lS-!2), (jS -iion/H Uni—Join! 
hiiiiili/ jiiof,-,/'/, (In /„— Pi’iiiicrtij pitrc/n/Hc:/ 

Jii'iii joinf luiiils —,/.,!/(/ ftniiilij j'lDjM’rty, fxisU’ncc of, 
I ff (•,/(>,• /iici^'niifiliini ns to joinini'ss. 

hi Diilcr to |)rn\c u .snio.dcc'd Ir is not necessary, 
undi'i'sortI dii (is o[ tli(> K\ i<icncr Acl,lo c.xninine a 
niiirginnl witne.'-s, a.s (lie sjile-deed is not ti doeutnent 
hicli is n-(|uiied liy law to lx* attested. 

h. order lo otalili.sli (Imt property purelni.sed by a 
menilior ol a joint i'aniily is joint fiiinily })roperty, 
it must be sliowii I'illiir that it was netpiircd frojn the 
eomnifni tiinils or that the hoiiily of ^vhieh the ])ur- 
chaser i.s a member pos.'^e.ssed joint )n’(>pcrty. 
\\ ithoni .such proof tin* pi'e.sumption that the jtro- 
perty i.s joint lamily property cannot arise. 

Appeal against the order of the Additional 
Judge of Ey/abad, dated the 29tli January 
1910, modifying the order of the Subordinate 
Judge, Ey/.abad, dated 25th February 1909. 

Mr. .1 idnimuKid HWrm, for t!ie Appellant. 

Mr. E. Manvvl and IJabu liishe^hur J^ath 
t^nva^ifarti, for the Respondent, 

JU DGMENT.—This is an appeal by the 
defendant against an order of the Additional 
Judge of Fy/.abad granting the respondent a 
decree for possession of a house situate in the 
Fyzabad city. 

1 Ite facts of the ease are set forth in my 
order dated the 7th July 1908, under which I 
remanded the case for trial on the merits for 
certain reasons. 

The respondent claimed possession of the 
house on the allegation that he had purchased 
it from llanoman Prasad the older brother of 

the appellant ou the 27th July, 1896. The 
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defence taken was that Hanoman Prasad was 
a member of an undivided Hindu family and 
that he could not legally sell the house as it 
was the ancestral property of the family. 
When the appeal came on for hearing, the 
respondent’s Pleader produced a copy of a 
sale-deed dated the 30th April, 1885, which, 
if genuine, showed that the house had been 
purchased by Hanuman Prasad from one 
Lai Behari. The non-production of this 
copy when the case was first heard was satis¬ 
factorily accounted for and I, therefore, con¬ 
sidered it necessary for the ends of justice to 
order a re-hearing. This re-hearing has now 
taken place with the result that respondent 
has been successful. The learned Judge, on 
a consideration of the evidence before him, 
has found that the copy produced is a copy 
of a genuine sale-deed executed in 1886 and 
that it referred to the house now in dispute 
between the parties. This is u finding of 
fact which is conclusive, but it is conte.sted on 
the ground that the sale-deed required attes¬ 
tation and that tlie evidence of one witness 
who is not proved to be dead wa.s not taken. 
Counsel for the appellant is unable to show 
that this sale-deed required attestation. The 
consideration was Rs. 240 and, under .section 
54 of the Transferor Property Act, a sale of 
tangible immoveable property of the value of 
Rs. 100 and upwards can be made by a regis¬ 
tered instrument. It is now conceded that 
any point of law' which might arise as to the 
absence of evidence of an attesting witness 
need not be considered as the document is not 
one of the kinds referred to in section 68 of 
the Evidence Act. 

The next point taken is, thiit the learned 
Judge was wrong in finding that it was prov- 
^ that the house had been purchased by 
Hanuman Prasad by his ow'n money and not 
from the joint family funds. It is contended 
that the burden of proof was w'rongly placed 
upon the appellant. The decision of the 
learned Judge on this part of the case is as 
elow, It is urged by the learned Vakil 
fov the defendant that the mere fact that the 
ou.se was purchased by one member of the 
amily is not sufficient to raise any presump- 
lon that the house was purchased by him 
rom separate funds. In suppcrt of this con- 
on ion I am referred to a ruling of their Lord- 
8 ips of the Privy Council in JJhunn 

Sundrai (1). I have 
. U; ’i M. 1. A. 220i 6 W. R. (P. C.; 43. 


a full report of the case before me. 
The facts of that ease dill’er from this ca.se. 
It was found in that case that the family lived 
in commensality, eating together, and pos¬ 
sessing joint property. In my opinion 
there is no evidence in this case to prove 
that the family posse.ssed any joint pro¬ 
perty.” He then proceeded to discuss the 
evidence as to the existence of the joint 
property and then remarked as below,— 
in absence of the proof of there being 
any joint property, I do not think that it can 
be said that the purchase was made from the 
joint funds {vule Mayne’s Hindu Law, 
Edition A II, page 368). I, therefore, find that 
the house in suit was the self-acquired 
property of Hanoman.” The learned Coun¬ 
sel for the appellant refers to certain 
passage.s ill Trevelyans Hindu Family Law, 
pages 261, et $eq, whereit islaiddown that pro¬ 
perty purchased by or in the name of a co¬ 
parcener in a family wdiich is joint in estate is 
presumed, apart from special circumstances, 
to have belonged to the co-parcenary at the 
time of the acquisition and that tiie purchase 
of properf}' in the name of one member does 
not by itself show that the acquisition was 
separate. But it is laid down on page 265 
that there is no presumption that a family 
posses.ses any particular property or any pro¬ 
perty at all and that a person who claims a 
sliare in property as belonging to a joint 
family must prove tliat the property was held 
or acquired by the members of the 
family as such. I think the learned Judge 
was right in holding that there was no proof 
of joint property. It lay upon the appellant, 
in particular circumstances of this case, to 
show that the property had been acquired by 
Hanoman Prasad from family funds. I do 
not tliink that the burden of proof was 
wrongly placed by tlie Court below. I may 
also note a very important fact. The appel¬ 
lant, who is the younger brother of Hanoman 
Prasad and who must have succeeded to 
wlmtever family property there was after 
the deatli of Hamoman Prasad and his father, 
did not come into the witness-box to say 
whether he had inherited any considerable 
cash or other moveable property from them. 

If he had proved that he had inherited some 
cash, it would have tended to sliow that there 
was family property in existence in 1885. 

His absence from the witness-box shows 
that there was no family property in exist* 
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enoe when Hanoman Prasad died. 

Upon a consideration of the whole case, 1 
Hnd that the learned Judge was justified in 
holding that it was not proved that the 
money used for the purchase of the house in 
1885 was joint family property. The findings 
of the learned Judge are findings of fact which 
are binding upon tliis Court unless it is 
shown th.at he has taken an erroneous view of 
tlie law on the subject. I'his is not made 
out, and 1, therefore, dismiss this appeal with 
costs. 

. ..1 ppeaJ 


CALCUTTA HIGH COURT. 

Civil Role No. 4:^9 of 19U. 
February lM, 1911, 

Prestn(\ —Mr, Justice Mookcrjee and 
^Ir. Justice Teunon. 

DARPA NARA\ AN RFRA— Pkiiiionku 




RIPIN BFRARI MITRA AND OTHERS 

Opposite Party. 

Criminal ProcriUnc Code (.Id I'ri/ISPS^, >. ITO 
Order for }>ro.<rriiiion—iiurcei.<‘jr vjjn l.je who had hmi 
evidence— Prelirniiinry invc^tiijalion, ivhcthcr nece.<.sa> 
—OmiMiOH fo hold inve.<tiijntion—Areii!‘cd. trhethf 
prejudiced or nof—Quedion may he considered by J[i,j 
Court. 


1’hc phniscology of soctioii 476 of the Criminal 
Procedaro Code shows thut a preliminary inquiry is 
not obligatory. An order under tlmt section niav 
be made by a .Judge who had not heard the evidence 
at the original trial, and without an independent in. 
veatigution, as the power to direct prosecution is con. 
ferred «m the Court and not on the individual oflicer 
who hlls (he judicial oHicc at a particular time. 

What has to be borne in miml in each individual 
case is wlmther in the interests of justice a pre¬ 
liminary investigation is necessary. 

Whether the person against whom an order under 
section 476 has been ma<lo without a preliininarv 
investigation, has been jirejudiced by reason of the 
omission to make such investigation, is a matter 
which may be considered by the High Court when 
the propriety of the order is culled in question. 

Chondhuri Mahomrid Ixhnrul //(o/ v. Onccn-h'nipca/s 
20 C. 349, referred tti. 

This was a rule against an order of the 
Munsif of Arambagh directing the commit¬ 
ment to the local Criminal Court, under sec¬ 
tion 436 of the Criminal Procedure Code, of 
the above petitioner for giving false evidence 
in his Court in a Rent-suit on September 
10th, 1909 and for using as genuine a forged 
document, namely, a farda.in the above suit, 
and on the above date, knowing it to be 
forged. 


Rabus Hoido Nath Dutt and Tarakeshwar 
Pal Chowdhurif, for the Petitioner. 

Halm Htiri liar for the Opposite 

I’arty. 

JUnOMFNr.—"We are invited in this 
rule to .‘set a.side an order for the prosecution 
of the petitioner under section 476, Criminal 
J'rocedure Code. It appears that the petition¬ 
er was cited as a witness on behalf of the de¬ 
fendants in a suit for rent, and he produced 
what purported to be a receipt in proof of the 
allegation of the defendants that the rent 
had been paid. The Court of first instance 
held that the document in question was not 
genuine and overruled the plea of payment. 
This decree was made on the 16th September 
1909. On the 16th December following, the 
plaintiff applied foi sanction to prosecute the 
petitioner. This application, however, was not 
granted by the Munsif as an appeal had 
been preferred against his decision in the 
suit. Tliere can be no doubt that the Munsif 
acted properly in declining to grant sanction 
at that stage. Tlie decision of the Munsif, 
however, was atlirnied on appeal by the Sub¬ 
ordinate Judge on the 19th May 1910. There¬ 
upon, cn the 6th August following, the plaint¬ 
iffs renewed their application for sanction 
to prosecute the petitioner. Meanwhile, the 
Officer who had tried the orignal .suit had been 
transferred and the matter was taken up by 
his successor. The petitioner was called 
upon to show cause why his prosecution should 
not be directed, lie appeared on the 17tli 
September 1910 and asked for time to enable 
liim to produce evidence. The case was ad¬ 
journed repeatedly from time to time to en¬ 
able the petitioner to produce his wit¬ 
nesses. Finally, on the 7tl) January 1911, as 
no witness was forthcoming, the case was 
heard and tlie order in question made. The 
propriety of this order has now been assailed 
on the ground that as it was made by a Judge 
wiio had not heard the evidence at the 
original trial, it ought not to have been 

made without an independent investigation 
by him. 

At one stage of the argument it was sug¬ 
gested, though somewhat faintly, upon the 
authority of the case of Krishna Gobinda Dtit 
V, Emperor (1); Bcga Singh v. Emperor (2)j 

(1) 9 C. W. N. 859. 

(2) 34 C. 651 11 C. W. N. 568; 5 C. L. J. 508; 5 Cr 
L. J. 398. 
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and Kartik Ham Bhahat v. Emperor (3). 
it was not competent to tlie Court under 
any circumstances to make an order without 
an independent investigation, hi view of 
the decision of this Court in the : se of 
lihaik Bahadur v. Bhaikh EradatuUa (4), tl.e 
cases relied upon cannot, however, be treated 
as bindmg authority for the proposition enun¬ 
ciated But the learned Vakil forthe petitioner 

contends that there are passages in the 
order of reference to the Full Bench in the 
case last mentioned which lend some support 
to his contention. We have not been able to 
discover any passage which lends any support 
to the argument of the learned Vakil for the 
petitioner. All that was pointed out in that 
case was that if an offence has been com¬ 
mitted not in Court but outside the Court 
as in the case of obstruction to execution of a 
judicial process, an investigation may be 
necessary to enable the Court to ascertain 
facts justifying an order under section- 176 , 
Crimini. Procedure Code. It may be ob.serv- 

ed that the very phraseology of section 47U 
shows that a preliminary inquiry is not 

tKr, ^eetioii provides 

ha the court after making any such pre- 

laiy inquiry as may be necessary may 

aend ho case for inquiry or trial to the 

oS “ ’■« <=lear, therefore, as 

OhondhanJInhammud Izharul Haq v. Qneen- 

Bomll the learned Judge of the 

tl,e’«»rf- P‘-°<=eedings under 

110 section neither a notice to show cause 

why a party should not be sent for trial, 

wiiat ‘’."*^'“'”'‘7 ‘■“'IPP'y is indispensable. 

lat has to be borne in mind in each 
individual case, is, whether in the interests 
justice a preliminary investigation is 
necessary. It may be added that whether 
the person against whom an order under 
section 4<6 has been made without pre¬ 
liminary investigation has been prejudiced 
by reason of the. omission to m^kl su:h 
vestigation IS a matter which may be 
onsidered by this Court when the propriety 

t4C. 

(6) 20 C. 349. 

(6) 20 C. 474. 


by 


of the order is called in question see Ohoudhri 
MjjMmmed Marul Haq v. Queen-Empress 

(o)J. 

The real question, therefore, which arises in 
the case before us, is whether the petitioner 
has been prejudiced by reason of the omission 
of the Court below to hold a preliminary 
investiption. We are clearly of opinion 
that the petitioner has not been prejudiced. 
Altliough he was a witness in tlie case, it 
appears that lie was the leading Hgure in 
that litigation. :n fact, he appeared in Court 
to support his brother who claimed to have 
purch't.sed the tenancy in question, and as 
such pureiiaser to Iiave made payment of 
rent to the landlord. The question in 
controversy was fairly simple, namely, whe- 
ther the receipt produced was genuine or 
not. The Court of first instance, as also the 

Court of appeal, came to the conclusion that 

yie document in question was not genuine. 
it was therefore, perfectly open to the 
*Munsif before whom the application under 
section 47G was made to consider the evidence 
on the record, and after hearing the parties, 

It he was satisHed that an order was needed 
in the interests of justice under section 476, 
to make the appropriate order. There can 
be no question that the power to direct 
prosecution is conferred on the Court and not 
on the individual officer who HIls in judicial 
office at a particular time. No doubt, when 
tlie application is made before the officer 
who has heard the evidence at the original 
trial, he is in a position of advantage, but we 
are unable to lay down that in no case can 
his successor make an order under section 

476, Criminal Procedure Code, without an 
independent investigation. 

The result, therefore, is that the order of 
the Court below is alliriued and this rule 


discharged. 


Hide discharged. 
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:madhas high court. 

Second Civil Appeals No:’. 954, 955, 957 

TO 96t) OF U08. 

March 14, 1911. 

PreserJ: —Mr. Justice Sankaran Nairand 

^Ir. Justice Aylinp. 

SRKKMANTURAVA YERLAGADDA 

MALIKARJUNA PRASAUA NAIDU 
BAHADUR /.E^AIINDAH GAKU — 

Appellan r 

VEMULAPALLI SUBHAVA ano ..i ulu-— 

Respondent^. 

TMiifllonl (III'} Truant —I’.nttahs —{■■ 
\nCi‘Cttf>ed icut f\,,- CilltlLatl-’n ihy Imnh a-ilh }/v/ 
crop.*? hy uicaim of <Snvr,)tiiir„t uni,-,-. uhrU,.!- rn- 
forrcablc-^Madrait Hcnf H-rorcnj .Dv (.!/»/./ I'lllof 

IS6o),s. n 

A stipulation in >t ui"r/u07i'i; (.'vccutiMl 1)\ a tcuaiti 
to bis Innillonl for )<ayiiK-iii of a .'pcoinl n iit for 
cultivatin'? <iry with wot crops by uu'ans of a 

clianncl constnicto.l and luaintainrd liy (iovoniuu in. 
is not stipportcti by any '-on>i(irrati(iii and i.s uiu’ii- 
f'jrccablc. 

'I'licrc Is no obli^Miiou on tlio pari of tlictcnani 
in sucb a caso to jiay bi«?lii r rout as tbo iinprovonicnt 
was not made by tlir landlord, nor wa.s be rocjuircd to 
make any additional payment to (iovernment. Tlic 
landlord cannot, therefore, apply to the Collector, 
under section 11 of the Madras Rent Hocovery Act. to 
enbance tbo rent ])aya*ole by bis tenant. 

PiUay v. Xayaya, 31 M. 19; 3 M. L. T. 103; 
17M.L. .T. 511 and S. A. Kos. 1131 to 1125 of PJOS, 
distin^uisiioil. 

The ))roviso to section 11 of the Madras Rent 
Recovery Act itreeludcs a lamllonl from enlmncini; 
rent except under tbo emditious laid down by tbuT 
section. 


Vcnratayii i lu’idii v. Pichana, 9 M. 27; Fisclicr v. 
Kaatakffii Pilhti, 21 M. 137; (TV[<<(lsaiCfni Chrftiar v, 
Fischr>-, 2H M. 3vS; 15 M. L, J, 14: .li'mui/nj/i Chetty v, 
Jtaja Jaguveeia Rama \'rncaff g\rarn Ptfappa, 2S M. il4; 
15 M. \j. J. 292; Stippit Pilliii V. yiiynynnincml Thnniiichi 
Kaickrr, 31 1^1. 19; 3 M. L. T. 103; 17 M. L. J. 511 and 
Puramaminni v. PusaUi- Thcvan.'IO M. L. J. 142; 5 
I ml. Cas. 911, referre*! to. 


Assuming that u landlord is entitled to claim 
vnram under tbo sliaring system in tbe absence of 
the said stipulation in the niM«.7(i7i/,7?. if any rent 
under the sharin" systeni was higher than tbo monev 
rent paid by tenant under tbe terms of the muchi- 
fika, that would be an oulmneemeni of rent under 
coction 11 of tbe Rent Recovery Act. 

A stipulation iii a fattali that tbe tenant sboiil<l 
reliD(|uisb tbo right of c^dti^•ation, if ho cultivated 
dry lands with wet crops without tbe landlord's 
permission, is penal and canimt bo enforced 
Appfi Rd'i V. Rntnam, 13 M. 253. followed. 


Second appeals again.«‘t (lie decrees of the 
District Court of Kistna in Appeal Suit 
Nos. 269, 270, 272 to 281 of 1906, respec- 

lively presented against the decision of the 
Deputy Collector, Bandar Division, in 


Summary Suit Nos. 228, 230, 232 to 237 and 
239 to 242 of 1908, respectively. 

^Ip. G. r. Annitli'jkrii^hna 7yer for the Ap^ 
pellant. 

^Ir. T. Prnk>i.^aoi, for the Respondent. 

Jl DEMENT. - The suits are brought to 
enforce acceptance of patfahs which were 
tendered hy tlie plaintifi'to his tenants. The 
main contention is as to tlie rate of Rs. 3-3*0 
per acre wliich is entered in the pattahs as 
payable on dry lands converted into wet by 
means of Kri.sl.na water. 

Tlie Judge has fnund that till Fash 1278 
the village was entirely under dry cultivation 
and the sharing .system was in force. In 
hish 1279 the money-rent system was 
iutroduced and it was agreed between 
the parties that the 7yo(s were to pay a 
rent of Ks. 27-4-0 per k/iaf(i\ and in the event 
of the cultivating dry lands with wet 

crops hy means of rCrishna water without 
tlie zriiiiudir's permission they were to pay 
Rs. ICO per khaffi. 

The pnffohs produced by the zcniinJar of 
Fash 1300 contain the stipulation and they 
also state tliut the I’ight of cultivation should 
be reliijijuished if the hii:ds are cultivated 
without such permission. Following the 
decision in Appa Jiau v. Ratmim (1) the Judge 
has expres.«ed hiflopinion tliatthis stipulation 
was penal and unreasonable. It was the 
plaintifY ’s case that the question of the settle¬ 
ment of wet rates, if cultivation of wet crops 
was etTected by means of Krishna water, 
was reserved until such cultivation 
actually began. The Judge lias held that 
the plaintiff has failed to prove such reser¬ 
vation. In 1897 the rj/ofse.xecuted inuchili- 
kas for 5 years in which they agreed to pay 
Rs. 3-3-0 per acre for bapd wet lands, Cc., 
for dry lands cultivated with wet crops, not 
only for the period of tive years but also .sub¬ 
sequent to it. The wet crops are raised 
w’ith tlie aid of water from Krishna chan¬ 
nel constructed and maintained solely by Gov- 
ernn?ent and it is contended that, therefore, 
there is no consideration for this agreement. 
The Judge has upheld this contention. It is 
argued by the appeallant's Pleader that this 
was an ndju.stinent of disputes between the 
parties. But it is found as a fact by the 
Judge that there were no disputes and Ex¬ 
hibit IV series, which, it is alleged, prove 
that there were disputes, only show, as 

(1) 13 M. 263. 
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pointed ont by the Judge, that these lands 
were not to be cultivated without the permis¬ 
sion of the zemindar. We are, therefore, un¬ 
able to agree with the appellant’s Pleader 
that this rate was agreed upon to avoid future 
disputes. It is then contended that the land¬ 
lord is entitled to revert to the sliaring system 
and the parties could properly agree to a fixed 
rate for the future in lieu of a fluctuating 
varam. There is, however, nothing to show 
that the plaintiff is entitled to claim I'aram 
in the absence of this stipulation. We have 
already stated that the reservation at tlie 
time of the agreement of Fasli 1279 has not 
been proved nor is it proved tliat the 
rent of Rs. 2/-4-0 w'as to be payable only 
when the land was cultivated with the dry 
crops. It has been repeatedly held that tlie 
proviso tosection It oftlieRent Recovery Act 
precludes the zermndar from enhancing the 
rent except under the conditions Kid down 
by tliat section. See Venkatagiri Unja v. 
Pitchama (*2), Fischer v. Kamakshi Pillai (3), 
Gop'ilasami Chettiar y, Fischer (4); Arumugam 
Chctti V. Raja Jagaveera llama Veukatesivara 
httappn (5); Suppa Pillai v. Fagaya'iawmi 
Phamhicki haicker (6) and Paramasaivmi v. 
Pusnla Thevan (7) and if any rent under the 
sharing system is in effect higher than the 
money-rent now being paid by tlie defeTidant 
it would, in our opinion, be clearly an 
enhancement of rent under section 11 of the 
Rent Recovery Act. ^Ir. Aiiantakrishna Iyer 
contends th it the landord has, by this agree¬ 
ment, precluded himself from applying t^ 
enhance tlie rent under that section. It is 
enough to say that neither of the conditions 
which give him a right to apply exists in 
this case. The improvement was not made 
by the landlord and he has not been required 
to malie any additional payment to Govern- 
ment; there iS no such right in him to apply 
which he has given up. Tiiere was thus no 
obligation on the part of the tenant to pay 
any higher rent. Any agreement to pay 
such rent is unsupported by any consideration 
ftnd IS, therefore, not enforceable. As to the 
cases cited, Suppa Pillai y. ^'agaya (6) 

IS a case where money assessment was sub- 


(2) 9 M. 27. 

(3) 21 M. 137. 

(4) 28 M. 32S; 15 M. h. J. u 
(o) 28 M. 444.- 15 M. L. .T. 202. 

(ft) 31 M. 19; 3 M. L. T. 103; 17 M. L. 
(7) 20 M, h. J. 142; 5 Ind. Cas. Dll. 


J. 511. 


stituted for varam and a provision that the 
tenant must pay an increased rent for certain 
cultivation may not be an enhancement if it 
was in the power of the landlord to cdaim 
the higher rent in varam in tiie absence of 
such stipulation. In Mallikarjana Prosada v. 
iiandi Ramasaicmi (8) the learned Judges bold 
that the plaintiff was entitled to revert to 
varam and the agreement to pay the money 
rent in lieu of that varam was, therefore, up¬ 
held. A contract may be enforceable, as 
pointed out in that case, though the effect of 
it may amount to an enhancement of i-ent 
without the Collector’.s sanction. But a con¬ 
tract involves considei-ation and there was 
consideration as above pointed out in that 
case. In the.se ca.ses there is no consideration. 
We, therefore, dismiss the second appeals 
with costs. 

Appeals dismissed, 

(.S) 7 Iiid. Ciis 897: 1 M. W. N. 680; 8 M L. T. 430. 


CALCUTTA HIGH COURT. 
Miscellankous Civil Ai-peal No. 11 of 1910. 

March 29, 191], 

Presev.l:—^\v. Justice Mookerjee and 
Mr. Justice Caspers/,. 

GANGA PRASAD SHAHU-- Peiitioner_ 

Appellant 


versus 

Lala RAMASRKV SHAHU and another_ 

Oppo.site Partv —Respondents. 

lliiidii Liiiv Willow — lir.mnrn'iKjf—Coaviliiiii _ 

Chihh-pii hij jir.a hiisiaiol—Ri’mornl from lJua^linu^ 
ship—Jlindu Willows' Rc-mnrriaye Arl (X\'of IH5QJ .«;y 
2, ’.i—Discretion of Court — Welfare of minor. * 

There is nothinj; either in ll»e Hindu Law or in the 
statutory provision on the .'iuhject which renders it 
ohligntory for a Court to remove a mother 
from the oflice of guardian of her infant eliildern 
merely because she has re-married. ’ 

The fact tliat, in spite of her re-marriage, she is 
allowed to continuo to act as guardian, plainlv iiuli- 
cates that according to other civilised system.s of 
jurisprudence, the appointment is not contrarv to 
dictates of humanity or principles of universal justice 
Although it is discretionary with a Court to ro^ 
move a Hindu mother from the olHce of o-uardian 
of the children of her iirst marriage, upon her 
re-marriugo, the exorcise of such a discretion must 
bo regulated from the point of view of the welfare 
of the infant concerned. 


Appeal irom tiie order of the District 
Judge of Patna, dated September 1st, 1909 

Babu Naresh Chandra Sinha, for the 

Appellant. 

Babu Karunamoy Bose^ for tlie Respondent 
JUDGMENT.—This appeal is directed 
against an order by which the Court below 
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has refused an application, under section .S9 
of the Guardians and Wards Act, lS90, for 
removal of the respondent, a Hindu lady, from 
the guardianship of the person and property 
of her infant sons on the ground that she lias 
re-married after the death of her first 
husband. The circumstances under which 
the application was made are not disputed. 
One Mahabir Prasad died about the year 
1900. He left a widow, now respondent 
before us, and three infant sons by her. On 
the 5th December, 1901, the widow 
obtained a certificate of guardianship in 
respect of the person and property of her 
infant sons. On the 29th May, 1909, she 
married a second time in sagai form; it may 
be mentioned at this stage, that re-marriage 
in this form is recognised by the caste to 
wdiich she belongs. On the 28th June 1909, 
the appellant before us, who is the son of the 
peternal uncle of the fatlier of the infants, 
applied to the Court for the removal of the 
widow from the oIBce of guardian, on the 
ground that, in view of the provisions of 
section 3 of the Hindu Widows’ Re-marriage 
Act of 1856, she had, upon her second 
marriage, forfeited her right to act as 
guardian of the person and property of lier 
infant sons by her first husband. The 
application was opposed by tlie widow, and 
it was contended that, in spite of her second 
marriage, she was a fi^ and proper person 
to continue as guardi&nof her minor children. 
Two of the children were examined by the 
Court; one of these supported the application 
made by his uncle, while the other distinctly 
stated his preference for his mother. The 
learned District Judee held that no ground 
had been made oat for the removal of the 
guardian and dismissed the application. 

The uncle of the infanta who was petitioner 
in the Court below, has now appealed to this 
Court, and on his behalf the decision of the 
District Judge has been assailed broadly 
on the ground that, under section 3 of Act 
XV of 1856, the mother of the infants 
ceased to be their guardian immediately upon 
her re-marriage, and tliat, in any event, it 
would not be to tlie interest of the minors 
that they should continue to live under the 
guardianship of their mother after she had 
taken a second husband. In answer to this 
contention it has been argued that the 
Hindu Widows’ Re-marriage Act of 1856 has 
no application by reason of two circumstances, 


namely, fust, that it applies only to cases 
where the re-marriage of the widow would 
have been invalid but for the provisions of 
the Act and spcomiJij, that section 3 of Act 
XV of 1856, even if it be held to be appli¬ 
cable, governs only cases of first appointment 
of a guardian, and not cases wdiere, as here, 
a mother appointed guardian during lier 
widowhood is sought to be removed on the 
ground of her re-marriage. It has further 
lieen contended tliat if re-marriage does 
not operate as a ground of forfeiture of the 
office of guardian, and if the matter is in the 
discretion of the Court, no grounds have 
been established for the interference of the 
Court. Tlie question raised is one of con¬ 
siderable importance and apparently of first 
impression in so far, at any rate, as this 
Court is concerned. 

Tliere is no controversy in the case before 
us that the respondent was properly appoint¬ 
ed guardian of the person and propeny of her 
infant children when tlie order wa.s made 
in her favour in 190 t, under section 7 of the 
(juardians and Wards Act of lc'9U. Section 
39 of that Act specifies the groun«ls for the 
removal of a guardism appointed by the Court. 
The first nine grounds mentioned in the 
secti«)n have obviously no application to the 
circumstances of tfiis case. Tlie tenth 
ground, upon which the application of the 
appfllant is apparently based, provides that 
the Court may, on the application of any 
person interested, or of its own motion, 
remove a guardian appointed by the Court by 
reason of the guardiunsbip of the guardian 
ceasing or being liable to cease under the 
law to wiiich the minor is sulqect. In the 
present Case, the minors are subject to 
Hindu Law, and the question, therefore, 
arises, whether under that law toe guardian¬ 
ship of their mother ceases or is liable to 
cease upon her remarriage Our attention 
has not been drawn to any text of Hindu Law, 
which would support an affirmative answer 
to this question. Jagannath in his Digest 
(translated by Colebrooke Vol. IV, 1798, 
pages texts 449-53) deals with the 

question of the protection of the property 
of infants. He first quotes a text of Manu 
to the effect that the King should guard the 
property which descends to an infant by 
inheritance until he returns from the house 
of his preceptor or until lie lias passed his 
minority. To this is added an explanation 
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from the Ratnacara, that wealth, which 
descends to an infant by inheritance and 
becomes the property of the minor, let the 
King guard, that is, let liim protect it from 
the other heirs. The learned author adds 
his own comment that the King may commit 
the share of the minor in trust to any one 
co-heir or other guardian. The texts subse¬ 
quently quoted from Vishnu, Saucha and 
Lichita tend to the same conclusion, namely, 
that the King should guard the property of 
an infant and protect it, as he is incapable 
from non-age of conducting iiis own affairs. 
Jagannath then comments on a text of 
Bandhayana that in respect of shares of 
infants, the King must himself, or through 
some person appointed by him, keep the 
share of the minor: the expenses and otlier 
matters should be superintended by the 
King himself or by a person appointed by 
him: the property of a minor should be 
entrusted to heirs and the rest appointed 
witli his concurrence, or if the infant be 
absolutely incapable of discretion, with the 
consent of a near and unimpeachable friend, 
such as his mother and the rest, to which 
the learned author add.s, that, according to 
Katyayana, kinsmen must guard the pro. 
perty of an infant. In the comments on text 
453 Jagannath adds, that in practice, a 
mother is guardian of a minor and of his 
property, but he seems to hold tliat slje may 
not always be skilled in the conduct of affairs 
in which case the King, as tlie universal 
superintendent, may arrange to guard tlie 
property by every pos.sible means. Tlie sub¬ 
stance of this discussion, treated as authori¬ 
tative in Kisfo Kissor v. Kadennoj/e (1) 
which was accepted as good law in Hhikuo 
Koer V. Chnmela Koer (2), points to the 
conclusion, that the King, as the ultimate 
protector of the State, may give suitable 
direction for the protection of the state of 
infants and that the test to be applied i.s to 
determine wliat course is beneficial to the 
infant concerned It cannot, therefore, be 
affirmed as an inflexible rule of Hindu Law, 
that a mother, upon her re-marriage, is dis¬ 
qualified to act as guardian of the person and 
property of her infant sons; indeed, the 
texts of Manu (IX 146, 190, 191) may 
militate against any such rule. 


Reliance, Iiowever, has been placed by the 
Ijai'ned Vakil for the appellant upon the 
case of Ban Sheo v. Riitonjee Niitiuj (3), 
as an authority for the proposition, that a 
Hindu mother loses her right to act as 
guardian of her children by reason of her 
re-marriage. The case mentioned, however, 
is not an autliority for any such comprehen¬ 
sive proposition. In that case, upon tlie 
re-marriage of a Hindu widow by name Sheo 
Rutonjee Nuthoo, the grandfather of her 
child commenced an action for possession 
of the child on the ground that as she liad 
contracted a second marriage, by tlie custom 
of the caste, the plaintiff, as the paternal 
grandfather, had a riglit to the child. In 
so far as we can gather from the meagre 
statement in the report, it was not contested 
by the widow that there was such a custom, 
but slie resisted the claim on tlie ground 
that, so long as the infant was at the 
breast, the motlier liad the best right to it. 
Tlie Court of first instance dismi.ssed the 
suit, as the Sasfri the Surat Adalat declared 
the plea of the mother to be good in law. 
On appeal, the ZiHah Judge found that the 
decision was opposed to the rules of the 
caste, and that, as the mother at the time 
of the original trial was seven months gone 
with cliild, the plea set up in defence, 
whicli alone, according to tlie exposition 
of the Sa.driy constituted her right to 
retain possession of the child, ho longer held 
good. The decree of the original Court was, 
therefore, rever.sed, and tlie possession of the 
child awarded to the gi-andfather. The 
mother of the chiled then appealed to the 
Bombay Sudder Court, and a Full Bencli 
(Warden, Grant and Larken, JJ..) held, tliat 
the view of the Zillah Judge was correct; and 
that the pregnancy of the mother by a 
second marriage had divested lier of the 
riglit siie would otherwise have to the charge 
of a child of tender y<»ars by a first marriage. 

It is manifest, tlierefore, that this decision 
was founded on the custom of the caste to 
which the widow belonged. It was alleged 
by her father-in-law, and not disputed by 
lier, that according to such custom she had 
forfeited her right to the guardianship of 
her SOD as soon as she contracted a second 
marriage. The case cannot consequently he 
treated a.s an authority for the broad proposi¬ 
tion that a Hindu mother loses her right of 
(3) (1851) Mooris. Bom. S. 1). 103. 


1) 2 C. L. B.583. 
2C. W. N. 191. 
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guardianship of her infant children, by a 
second marriage. It may be added thal the 
case of Miihtnhoo x.Ganesh Lai (4), where a 
mother was superseded from the offipe of 
guardian by reason of loss of caste, can liave 
no application in view of the provisionsof tlie 
Hindu Widows’ He-raarriage Act, 1856. 

It has next been argued by the learned 
Vakil for the appellant, that by section 8 of 
Act X\' of 1856, a Hindu wi'iow, on her 
re-marriage, lose.s the right of guardianship 
of her cliildreri by her deceased husband. 
That section provides as follows : 

On the re-marriage of a Hindu widow, if 
neither the widow nor any other person lias 
been expressly constituted by tiie Will or 
testamentary dispo.sition of the deceased 
husband, the guardian of his children, the 
father or paternal grandfather or the 
rauther or paternal grandmother of the 
deceased husband, or any such relative of 
the deceased husband, may petition the 
highest Court, having original jnri.sdiction 
in Civil cases in the place whore the deceased 
husband was domiciled at the time of his 
death, for the appointment of some proper 
person to be guardian of tlie said children 
and thereupon it shall be lawful for the 
said Court, if it shall think fit, to appoint 
such guardian, who, when appointed, shall 
be entitled to have the care and custody 
of the said children or of any of them during 
their minority in the place of their mother ; 
and in making such appointment the Court 
shall be guided, so far as may be, by the 
laws and rules in force touching tlie guardian¬ 
ship of children who have neitlier father nor 
mother: Provided that when the said children 

have not property of their own, sufficient for 
their support and proper education whilst 
minors, no such appointment shall be made 
ottierwise than with the consent of the 
mother, unless the proposed guardian shall 
have given security for the support and 
proper education of the children whilst 
minors.” 

The learned Vakil for the respondent has 
argued, that the application of this section 
to the case before us is excluded by 
reason of two circumstances, namely, first 
that the section applies only to cases of 
first appointment of a guardian of an in¬ 
fant and secondly^ that it applies only to 

(4) (1864) fienj/. S. D. A. 329. 


cases in which the validity of re-marriage 
of a widow IS not recognised by the caste to 
which slie belongs, and reliance has to be 
placed upon the provisions of the Act to 
legalise it. He lias further contended, that 
upon a true construction of the section itself, 
even if it be assumed to be applicable, the 
(,onrt is competent to appoint the mother, 
who has re-married, as guardian of her infant 
chililren, not in her capacity as mother, but 
as a person otherwise suitable for the pur- 
po.ve. Jn an far as the first reason assigned 
by the learned Vakil for the respondent for 
exclusion of tlie application of the section is 
concerned, we are imt impressed by itas well 
founded, it is an elementary principle, that 
if a per.son is appointed guardian of an infant 
and events subsequent] 3 '^ happen which, if 
they had existeil at the time of the original 


4ppf>ini[iiet)t would have been sufficient to 
di.squalify him from appointment as guardian, 
sncli (jisqualifying circumstances, when they 
come into existence, justify the removalofthe 
guardian. Ibis principle is recognised by 
Doniat in hi.s TreatiseonCivil Law (Kd. Cush¬ 
ing, Volume I, paragraphs 1380 and 1397. In 
so far, however, as the second reason urged by 
the learned Vakil for the respondent with a 
V iew to exclude tlie operation of section 3 is 


concerned it is, in our opinion, more sub¬ 
stantial. Tfie view was maintained by Sir 
Charles Sargent, C. J., in Parek v. Bai 
I akhat (5), timt the provisions of section 3 of 
Act X\ of 1856, have no application to a 
case wliere tlie widow belongs to a caste in 
which re-marriage is permitted; in other words 
as the object of the statute was to enable 
widows wlio were unable to marry previ- 
oiisely, to re-marr 3 ', the statute ought to be 
considered as a whole, and such of its provi¬ 
sions as impose a disability ought not to be 
applied to cases wliere it is needless for tfie 
parties to seek the benefit of the provisions 
uhich recognise the right of a widow to re- 


marrj'. In this view, section J would have 
no application to the case before us. But it 
is worthy of note tliat this doctrine may 
and has been carried too far. As was pointed 
out by this Court in the case of Nifya 
Madhar y. Srinafh Chandra (C), the principle 
of which we recognise as well founded, the 
learned Judges of the Allahabad High Court 


(5) II H no at. p, J30. 

(6) 8 C. L. .1. ’>42. 
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inKhuddov.Bitrga Prasadil), Ranjity, Radha- 
ram (8), harsaran w Nandi {9) and Dharam 
y. Nand Lai iiO), appear to have held that 
because section 2 of Act XV of 1856 did not 
apply to a case in 'vhich tlie re-niai*riage 
of a widow was recognised by the caste, it 
follows that the interest of. the widow in 
the estate of her husband did not cease on 
such re-marriage. It seems to have been 
overlooked, however, that although section 2 
might not apply, the same result might follow 
from an application of the fundamental rules 
of Hindu Law, as pointed out in the cases of 
Mafuiigim y. Ram RtiUon (11); Alnriigayi y. 
TiramakaU (12); Rasul Jekan y. Ram iiunni 
(13): Vithn V. Uovinda (14) and tanchappa 
V. Sanganhasawa (15). In fact, in sucii cases 
as was clearly recognised in Piitlabai v. 
Makadii (16), two questions arise for con¬ 
sideration, namely, whether the provisions 
of the statute apply, and, secondly, if tliey do 
not, what is the eifect of the application of 
the general principles of Hindu Law ? This 
latter standpoint appear to have been over¬ 
looked by the learned Judges of tlie Allahabad 
High Court in the four cases just mentioned 
as was plainly indicated by Mr. Justice 
Banerjee in Gajndhar y. Konnsilla (17). Con¬ 
sequently, in the case before us, if we adopt 
the view taken by Sir Charles Sargent, sec¬ 
tion 6 has no application, because it is not 
disputed that tlie widow belongs to a caste in 
which re-marriage is recognised as valid by 
custom. Apart from this ground, liowever, 
we are decidedly of opinion that the second 
contention of the learned Vakil for the re¬ 
spondent is well-founded; namely that upon a 
true interpretation of section 3, the Court is 
not bound to remove tlie mother who has 
been previously appointed guardian from her 
oflice merely by reason of lier re-marriage. 
That section, no doubt, provides that it sliall 
be lawfull for the Court upon .such re¬ 
marriage to appoint some proper person the 
guardian of the children in the place of the 

(7) 29 A. 122; 3 A. L. J. 729; A. \V. N. (1900) 200. 

(8) 20 A. 476. 

(9) 11 A. 330. 

(10; A. W. N. (1889) 78. 

(11) 19 C. 289. 

(12) 1 M. 226. 

(13) 22 0. f80. 

U4) 22 B. 32'. 

(16) 24 B. 89. 

(16) 33 B. 107{ 10 Bom. L. U 1134; 1 led. Cus. G59. 

(17) 31 A. 161; 6 A. L. J. 107; 1 Ind. Cas. 7CI. 


mother, and that in making such appoint¬ 
ment the Court shall be guided, so far as ma}' 
be, by the laws and rules in force toucliing 
theguardianship of children who have neither 
father nor mother. The law clearly contem¬ 
plates that tiie widow upon re marriage ceases 
to bp the widow of her first husband. She 
con.seqnently lo.ses lier preferential right to 
act as guardian of her children by lier fir.st 
marriage. Hut, although sucli re-marriage is 
equivalent to a civil deatli in respect of her 
first husband and his children by her .so far 
as their guardianship is concerned, she is not 
physically dead. This is manifest from the 
proviso to section .5, which contemplates 
that when the childern have not property 
of their own sutHcient for tlieir sup¬ 
port and proper education, no guardian 
shall be appointed otherwise tlian with tlie 
consent of the mother, unless tlie proposed 
guardian gives security. It has even been 
held (see section 5) that such a re-married 
widow may succeed to the estate of her son by 
her former marriage lAliora Suth y. Boreani 
(ib), t fiaman v. hashi (19), Basappa v. 
Rayava (20) . To put the matter briefly, the 
Legislature recognises that sucli re-marriage 
not only does not operate as a physical death 
of the widow, but it does not operate even as 
a civil death for all purposes. Under such 
circumstances, it is impo.--sible for us to liold 
that the Court ma 3 not appoint the mother 
as guardian of lier children by her first 
marriage, notwithstanding tlie provisions of 
section 3 of the Hindu M idows' Ke-marriage 
Act. The only effect of the section is, that 
the prefei’ential rigl.f to tlie appointment she 
would otliei’wise have ’ Macr.aghten, Consider¬ 
ations on Hindu La\\, 25; Macriaghten on 
Hindu Law, Volume 1, 103, Oocahee v. Raj- 
hunsee (21)], is destroyed, and if she is ap¬ 
pointed she must be appointed as stranger 
iKhusludxy. Rani (22)]; in other words, tlie 
Court has a discretion in the matter, though 
ordinarily, unless good causes were shown 
to tlie contrary, the Court would appoint a 
relation as guardian under section 3 in the 
place of the mother. 

The question which has been argued before 
ns has, it may be observed, been raised and 

(18) 11 W. U.S2: 2 B. U. K. A. C. IP9. 

(19) 26 B. 388 

(20) 29 H. 91. 

(21) (1847) Bong. .S. D. A. .657. 

(22) 4 A. 195. 



74 


INDIAN OASES. 


UANGA PRASAD tf. RAMASHBEY SHAHtJ, 

decided in England. Under the law as it 
stood before the Guardianship of Infants 
Act, 1SS6, it appears to have been re¬ 
peatedly held that the second marriage 
of a widow does not operate as a necessary 
supersession from the guardianship of her in¬ 
fant children by lier first marriage [Vilhirenl 
V. Mellish (23) J. In the case of In re 

(24), the practice of the Court was stated 

to be upon the re-rn^irriage of the widow, to 
direct a reference for the appointment of a 
new guardian and, under such reference, to 
continue her as guardian or re-appoint her 
with others \_AnonjiinoHs (25). V. Powell 
(26), Pothioerv. (27)1. The matter 

in England is, as we have stated, now regu- 
lated by statute, and in In re A', X v. / (28) 
it was ruled by tiie Court of Appeal, tiiat the’ 
mere fact of the second marriage of the 
mother to a husband of a different faith from 
that of the father of her cliildren, was not a 
ground for interference by the Court for the 
purpose of adding a co-guar<iian witli her. 
It IS manifest, therefore, that in England 
there is no inflexible rule that a mother, 
upon re-marriage, must necessarily be re¬ 
moved h’om the office of guardian of her in¬ 
fant children. 

A similar view has been maintained in the 
American Courts and it has been ruled tliata 
woman may be appointed cuardianof the per¬ 
son and property of hercliild by tirst marriage 
although she has married again and lives 
with her liusband [in re llennnnce (2^))], In 
Louisiana, on tlie other hand, the re-married 
mother is allowed to act as guardian only if 
the Court is advised of her Htness hy what 
is called a family meeting [Rohins v. Weeh 
(30b (31), Jewell Deblane {S2); 

Oandet v. fiandet (.^3)J. We do not refer to 
these English or American cases as furnish¬ 
ing in any way authorities binding upon this 
Court in the decision of this matter, wfiich 
must be determined on priciples recognised 
by Hindu Law, under which system the 

(23) (1737) 2 Swanstcn 533. 

(24) I Beav. 317; 43 Eng. R. 974. 

(25) 8 Simon. 346. 

(26) 9 Boav. 345; 5 Eng. R. 37G. 

(27) (1817) 3 Mcr. 67; 36 Eng. R. 26. 

(28) (1899) 1 Ch. 526; 63 L. J. Ch. 265; 47 \V R 
.■445; 80 Jy. T. 3U. 

(29) (1884) 2 Den. Sur. 1. 

(;<0) (1827^ 5 Martin, (n. s.) 379. 

(31) (1843) 3 Robinson. 390. 

(32) (1902) ilO La. 8 0; 31 Southern. 787. 

(33) 14 La. 112. 


fl911 


conception of the marriage relationship is 
fundamentally different from what prevails in 
other S3'stems of jurisprudence: but these 
cases serve to indicate that there is no found- 
ation for the suggestion made by the learned 
Vakil for the appellant, that the view taken 
hy the Court below ig manife.stly unreason¬ 
able it IS also worthy of note, as pointed 
out by Domat (Volume I, section l.S7ri) that 
altlioiigii under the civil law women could 
not be guardians they could be so to their 
own children; mothers and grandmothers 
were qualified, because the authority which 
nature gives them over their children, and 
the affection which they Imve for their in- 
terest, exempt them from the rule which ex¬ 
cludes women from guardianship, and as the ^ 
mother was capable of being guardian,- the 
guardianship might be likewise committed to 
her second husband, who is described as 
the father-in-law to the minors (see also 
halkowski on Roman Private Law page 302). 

On a review, then, of the principles and 
authorities we have examined, the position 
may be summed up as fallows: — 

There is nothing in Hindu Law to make it 
obligatory upon the Court to remove the 
mother from the office of guardian of her 
infant cliildern merely because she basre- 
married; there is also nothing in the statutory 
provisions on the subject which compel the 
Court to direct her removal under similar 
circumstances. While the fact that in spite 
n her re-marriage, she is allowed to continue 

to act as guardian according to other civilis¬ 
ed say.stemsof jurisprudence, plainly indicates 
that tfie appointment is not so contrary to 
dictates of humanity or principles of universal 
justice as the learned Vakil for the appellant 
contended. In fact, in many instances, the 
HiHexible rule suggested by the learned Vakil 
for the appellant, if adopted, might lead to 
serious injury of an infant of tender years. 

We must hold, therefore, that although the 
Court has a discretion to remove a Hindu 
mother from the office of guardian of the chil- 
dren of lier first marriage, when she has re¬ 
married, the exercise of such discretion must be 
regulaied from the point of view of tl.e welfare 
cl the infant concerned. In the case before iis, 
upon the facts disclosed in the evidence, there 
IS no room for controversy as to the manner 
in which this discretion ought to be exercised. 

1 he nrsv child has, nodoubt, indicated his pre¬ 
ference for his uncle, the second, however, 
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that thore was a finding of tlio Uourt tlioreon; where 


haspronouncedclearlyinfavour of the mother. 
The first child is stated to be half-witted, and 
there can be no doubt that the appellant has 
done his best to cause estrangement between 
the mother and the son. The charges of 
neglect have been proved to be wholly ground¬ 
less. The learned District Judge, therefore, 
rightly refused to remove the mother from 
the office of guardian. 

The result is that the order of the Court 
below is affirmed and this appeal is dismissed 
with costs. We assess the hearing fee at five 
gold mohurs. 

Appeal (linmisscd. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 640 of 1909. 
February 15, 1911. 

Present: Mr. Justice Munro and 
Mr. Justice Sanlcaran Nair. 
BAMMIDI BAYYA NAIDU— Appellant 

versus 

BAMMIDI PARADESl NAIDU and 
OTHERS Respondents. 

Civil Procedure Code (Act V of IflOR), js. 11 — Uos 
judicata —Landlord and Tenant^ Suit for rent—Plea of 
improyer patta —of title—Trial of suite and 
trial o) issues - Explicit findings 07t issues necessary to 
operate os res judicata —Madras Pent Recovenj Act 
(VIll of 1805), 3,4,7. 

The plaintifi’, a landlord, sued defendant:^, his tenants, 
for rent for I'asli 1310. Defendants pleaded that 
the paita tendered was not a proper one as a portion 
of the land did not belong to the plaintiff wlio had 
entered a larger extent of je^-ayati land in tiie paita 
than he hold The plaintiff contended tliat the niuttcr 
yfUQTes fudicata by reason of un action for rent for a 
priorthe terms of which were the same as in 
the present case, where the defendant niised the 
same plea and the Court found that tlio patta tendered 
was a proper one; 

Per SanAara?! A’atr, J .—As there was no express 
finding in the previous suit ns to the title to the lands 
which was definitely raised in this suit, the matter 
was 7jot res judicata^ and it could not be imi)lied that 
there was any decision on tho question now raised, 
that )R whether the lands in dispute belong to tho 
plaintiff or to tho defendants 

Section 11 of Act V of 1908 deals witli two classes 
01 cases, 1*12,, trials of suits and trials of issno.s. In 
the case of trials of suits, the suits must be either 
dismissed or decreed. In the ease of trials of issues 
the Judge records finding on the issues. In the fir^t 
case, the decree may render it necessary to imply a 
decision on a question not expressly decided, ‘in 
tho latter, frem its very iiaiuio, no' implication is 
necessary, hut there must be a dear decision to 
create tho bar by res judicata. 

To lu)ld that an issue has been determined it niu.<^t 
appear that the matter raised by that issue uos 
alleged by one paity and denied by the other, and 


there is no such finding, tho question cun bo tried 
in a subsequent suit 

A plaintiff need not sue on all bis causes of action; 
if ho foils on one title, he may recover on 
anotlier title. 

Per J/wnro, J.—Tho finding in tho previous suit 
tliat the pattas were projier, i.c., that tliey were such 
as defendants were bound to accejd, was a finding that 
tho relationship of landlord and tenant subsisted 
between tho plaintiff and the defendants in respect 
of the lands entered in tho pattas, and the defendants 
cannot be alloweil again to put plaintiff to proof of 
his title. 

Second appeal against tlie decree of tlie 
District Court of Ganjam in Appeal Suit 
No 170 of 1908, pre.sented against the 
decree of tlie Court of tho District Munsif 
of Sompeta in Oiiginal Suit No. 861 of ItOT. 

The Hon’ble Mr. T. 1'. Seshagin Afgar, for 
the Appellant. 

Dr. S. Sivaininathan, for the Respondent. 

JUDGMENT. 

Mcnro, J. — The plaintiif, a land-liolder 
to whom the provisions of section II of 
;Madras Act VIII of JS65 apply, sues the 
defendants, his tenants, for rent for Fa&li 
1816. Under section 7 of the above-men¬ 
tioned Act no suit brought to enforce the 
tenna of a tenancy shall he sustainable 
unless patla and muchilikn have been ex¬ 
changed, or unless it he proved tliat the 
parly attempting to enforce tlie contract 
had tendered such a patta or muchiJika 
as the other party was bound to accept, 
or unless lioth parties shall have agreed 
to dispense with pattas and muchilikas. 
Under section 4 of the Act the patta mu.st 
contain, among ether things, the local de¬ 
scription and e.'itent of the land. The patta 
in the present suit gives the extent and 
boundaries of the land alleged by the plaintiff 
to he in the defendants’ occupation. The 
defendants alleged that the extent of jeioyity 
land entered in the patta was greater than 
the extent of such land held by them. The 
plaintiff contended that the matter was res 
jmiicaia by reason of the decision in a 
similar suit by him against the defendants 
for the rent of two previous fasUs. The 
pattas in that suit were similar to the 
patta in the present suit. In the former 
suit the plaintiff alleged tender of pattas 
and refusal by the defendants, but the 
defendants contended that the plaintiff did 
not tender pattas for the suit fasUs 
that ll e alleged to have been tenj^j.^^ 
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were improper, one of the objections taken 
to the propriety of the being that 

the extent of the defendants’ jernf/ifj, land 
was much overstated. In this state of the 
pleadings it was incumbent upon tlie plaintiff 
under section 7 of Act VIH of KstJo, to 
prove the tender of such pnt/as as the de¬ 
fendants were bound to accept. An issue 
was accordingly framed as to the tender 
and propriety of the pnftas', and was found 
in the affirmative. JIad it been found in 
the negative, the plaintiffs suit must have 
been di.smissed. In the pre.sent suit an 
issue as to the tender and propriety of 
paffa also necessarily arises. Thepu//'i being 
similar to the m tlie previous suit 

and no change of circumstances being alleged, 
I think the plaintitfs contention should 
have been upheld. The Hnding in the 
pi evions suit that the pfittn.-i were proper 
i. e.. that they were such as defendants were 
bound to accept, was a finding that the re¬ 
lationship of landlord and tenant subsist¬ 
ed between the plaintiff and the defendants 
in respect of tlie land entered in I lie polfaa, 
and I do not think the defendants can again 
be allowed to put tlie plaintiff to proof of 
bis title. See Veukn/arhafnpnti' Kris/nm ( 1 ) 

I would, therefore, allow the appeal. 

As my learned lirother takes tlie contrary 
view, the second appeal isdismis.«;ed with costs. 

Sank ARAN N Ai R. J.—This suit is brought 
by tlie plaintiff to recover rent due for 
Fash 131G from the defendants who are 
tenants in pi .ssession cf certain laiul.s wliicli 
the plaintiff says are held under him. The 
plaintiff states that he tendered a proper 
patla to the fir.st defendant according to 
which the first defendant was bound to 
properly cultivate and raise crops in about 
14 acres of land in tlie village of Jayn. 
krishnapuram and pay the landlord’s share. 
The main contention of the defendants ;s 
that the defendants hold about 6 acres of 
land under the plaintiff and that of the rest 
about 10 acres are inam lands and acres 
are casli-ient paying lands belonging to 
the defendants themselves. Both the lower 
Courts have upheld the defendants’ conten¬ 
tion. In fact, the Judge states that the 
plaintiff did not seriously argue before him 
that the patta wa.s a proper one nr that 
the lands which were found by ihe Munsif 
to belong to the defendant really belonged 
(1) 13 M. 287. 


to the plaintiff. The question that was 
argued before u.s at great length, is whether 

the defendants are barred from raising this 

plea by the decision in a previous suit. 

The plaintiff sued in 0. S. No. J30 of 

IXO on the file of the same Court for 
file rent of F,j,hs 1314 and 1315. In that 
ca.se he alleged tender of a patta which 
file lower Courts say was similar to 
tile which is now alleged to have been 
tendered. The defendants alleged in that 
suittliat file extent of land belonging to 
the plaintiff had been very much overstat¬ 
es . On that plea, the following issue was 
raised in that suit: 

Whether plaintiff tendered to the. 

first defendant and whether the paftas so * 
tendered were proper P” 

It was decided that pattas were tendered 
and the Court that tried that suit also 
held that the terms of the paftas. Ex- 
11 nts K and J-, do not contain any objection¬ 
able matter," and accordingly found that 
issue in the affirmative. The plaintiff got 
a decree for (lie rent due for Fash 1314. 
Ills claim for the rent for Fash 1315 was 
di.smi.s.«ed as it was found that the defend¬ 
ant had executed a mnchiliha for that 
jenr to another person with tlie consent 
" the plaintiff, wlio wa.«, tlierefnre, held 
estopped from claiming that 3 ear’s rent. 

heie «aa no fir.ding on the question whether 
these ten acres weie inam and fhe other 
three acics belonged to the defendant. In 
act, tl p question was not rai.'ed in that 
orni, i.er was there any clear decision that 
the lards belonged to the plaintiff except 
what may be implied from what is ex¬ 
tracted above. 


The plaintiff’s contention is thus stated 
ythe Munsif, the defendant did not raise 
this question or did not so raise the 
question a.s to place the Court in a posi¬ 
tion to give a proper finding on all the 
matters relevant; the defendant is now barred 
under sccla n 1.3.” In second appeal it is 
also cenfended before us that this question 

was rpnlly la .'^ed and decided against fhe 
dpfendant. 


Section H^of the new Civil Procedure Code 
runs thus,— No Court shall try any suit or 
issue in which the matter directly and 
substantially in issue in a former suit 
between the same parties or between part¬ 
ies under whom they or any of them claim, 
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litigating under tlie same title in a Court 


competent to try such subseiiuent suit 
or the suit in wliich such issue has been 
subsequently raised, and has been heard and 
finally decided by such Court.*’ 

No question arises in this case as to the 
identity of parties or to the competency of 
the Courts. The points for determination 
are whether the question ‘that the property 
now belongs to the defendant’ “has been 
directly and substantially in issue in the 
former suit” and whether it has been 
finally decided. 

To be in issue, a matter must have been 
put forward, or must bo one which ouglit 
to have been put forward in the previous 
suit,—See explanations 3 and 4 to the section. 

It is settled by the Judicial Committee 
that the scope of the rule of res )uilu'afa 
as limited by the words “directly and sub¬ 
stantially in issue” is not confined to the relief 
granted by the former suit or to the property 
which was the subject-matter therein, —See 
Pittapiir li-.ija v. Bnchi Sitayya^ in which 
tlie Judicial Committee considered the words 
of section 13 of the Code of Civil Procedure 
of 1877. It cannot, therefore, be contended 
tliat in 0 S. No. 430 of 1903 the only 
matter in is.sue was whether the plaintiff was 
entitled to the rent then sued for and that 
the decision, if any, on this question, i.e., 
whether these lands belong to the plaintiff or 
the defendant, cannot be res judicata for the 
sole reason that the present suit is for the rent 
of another year. 

On the other hand, the wordsof the section 
clearly imply tliat tlie decision on a matter 
not essential for tlie relief finally granted in 
the former cose, or which did not form one of 
the grounds for the decision itself, cannot lie 
said to have been directly and substantially in 
issue,—See Sheosagar Shigh v. Sitaram Shigk 

(d). 

The rule appears to be that where the 
decision on a question was essential to tlie 
relief granted or the decree passed, or where 
it formed the ground-work of the decision, 
then the matter must be deemed to have been 
directly and substantially in issue in the suit. 
If, therefore, the decision as to the extent of 
the plaintiff's property, or tliat the property in 
question belongs to the plaintiff, was essential 

(2) 8M. 210 (I*, a); 12 I. A. 10. 

(3) 24 C. 610(1’. C.)j 24 I. A. 60. 


for the decree that was passed in 0. S. No. 
430 of 1903, then the question must be 
deemed to liave been directly and substantial¬ 
ly in issue under explanation 1- to .section 
11, Civil Procedure Code, even though the 
parties did not raise that question as they 
were bound to raise it. Again, whether 
essential or not, if the Court in the former 
suit, decided that the property belonged to the 
plaintiff and based the judgment in favour 
of the plaintiff, for the rent tliat alone 
was sued for, on the ground that tin's property 
belonged to him then also it was directly and 
substantially in issue. 

The section also states that not only must 
it liave been directly and substantially in 
issue but it must have been heard and decided. 
If, as a matter of fact, such a question was 
heard and decided, then all the conditions of 
res ju licnta, so far as they are material to 
this case have been complied with. Even if 
tlie question was not raised it must be deemed 
to have been raised,—See explanation (4). 

We shall now consider when a question is 
re*’ judicata, thougli there was no express 
finding on it in the previous suit. Witli 
reference to this it must be borne in mind 
that the section deals with two classes of 
ca.ses, viz., trials of suits and trials of 
issues. The difference is, that in the case 
of trials of suits, the suits must eitlier be dis¬ 
missed or decreed. In the case of trials of issues, 
the Judge records findings on theissues. In the 
first case the decree may render it necessary 
to imply a decision on a questionnotexpre.^ssly 
decided. In the latter, from its very nature 
no implication is necessary, but we ought to 
have a clear decision to create tlie bar. 

The deci.sion of a suit involves the 
determination of all the ciuestions which are 
necessary and essential for that decision, 
and tho.se questions will, therefore, be deemed 
to have been necessarily decided, if not 
expressly, by implication. Thus, where a 
certain relief is granted to tlie plaintiff in a 
suit, it is not open to the defendant in that 
suit to raise any plea in a subsequent suit 
which would interfere with the relief 
given in the previous suit. He can¬ 
not interfere with scope of that prior 
decree so far as that matter is concerned. 
He was bound to raise every plea in the pre¬ 
vious suit, and if he did not raise it he is 
precluded from relying upon it so far as the 
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claim which was then allowed was concerned, 
riiu'!, when the plaintiff brings a suit for 
possession of property against a defendant, 
the latter is bound to put forward every 
ground of defence he may liave. If a decree 
is passed against liim, it is not o;en to liim 
to say afterwards that he then resisted tlie 
suit only, for instance, on the ground of liis 
being the lieir of tlie deceased admitted 
owner, and that he is entitled to put forward 
his claim as a devisee in a subse(iuent suit. 
So in Sivagannnga case—Srimnt Ra a Mot.tfno 
Vijayo- Ragutindha RodJin fiora'oosaicmy Peria 
Odaya Vevar Kafiima Sachini\ '/.emindar nf 
Sivaganga (4). Similarly, if there is a 
mortgage-decree directing the .sale of certain 
properties and their distribution in satisfaction 
of certain mortgage-claims in tlie order and 
mode mentioned in tlie decree then it is not 
open to any of the parties to put forward any 
other claim or mortgage which would 
interfere with such disti ibution,—Sec Sci 
Gopal V. Virthi (.»), — whetlier this claim 

was set up in the previovs suit or not. 
Again, if a suit i.s brought on a bond, 
the decree for payment of tlie money if 
conclusive against the defendant as to its 
genuineness, consideration and non-payment. 
Section 11 says that the matter must have 
been decided in tlie previous suit. In the 
cases above referred to there is a decision by 
necessary implication. A finding in express 
terms is not necessary,—see Pahalwan 
Singh v. Maharajah Mithcshur Raksh Siugh 
Bahadur (b): Maha bir Pershad Singh v. 
Macnaghten (7). 

Mr. Seshagiri Aiyar contended that under 
the provisions of the Rent Recovery Act, 
VIll of 1665, no suit fcr rent is maintainable 
against a tenant unle.ss the patta tendered 
to the tenant is one be was bound to accept, 
and he was not bound to accept the patta 
unless the lands for wliich the rent is 
payable are correctly stated tlierein; when, 
therefore, the Court decided in 0. S. No. 436 
of 1906, that rent was payable and that 
the tenant was bound to accept the patta 
then in question, it must be taken to 
have also impliedly decided, within the mean¬ 
ing of the above decisions, that the lands as 
stated in the patta belonged to the plaintiff 

(4) 11 M. I. A. 60| 10 W. R. 1. 

(5) 24 A. 429. 

(6) 12 B. L. R. 391 (P. C.) 18 \V. R. 182. 

(7) 16 C. 682 (P. C.); 16 I. A. 107. 


and were Iteld by the defendants a.s tenants. 
Rut it is to be noticed that though a patta 
wlien tendered to a tenant must be one he is 
hound to accept, the tender of a patta is not 
essentia] to entitle a landlord to recover rent. 
The parties may dispense with them. A 
decree for rent, tlierefore, does not necessarily 
involve the decision that a proper has 
been tendered. Misir Raghohardial v. Sheo 
Buk h Smgh (8) was a case in which a suit 
was first brought for sum of Rs. 1,665 for 
the interest only, tlie principal sum not being 
then due. Ibe plaintiff alleged that it was for 

interest on a bond for Rs. 12,000, which the 

defendant denied, and an issue was raised as 
to the consideration of the bond. It was 
decided to be only Rs. 4,790. In a suit sub¬ 
sequently brought to recover theprincipal sum 
of Rs. 12,000 after it iiad fallen due, in a 
Court of liigber jurisdiction the question, was 
rai.sed wliether tlie decision in the first suit 
with reference to consideration was binding. 
One of the grounds for bolding that it was 
not binding was that tlie first Court was not 
competent to trj' the second suit. With re¬ 
ference to the issue as to consideration raisad 
in the fir.st suit, their Lordships of the Privy 
Council say, “This was a collateral rather 
than a direct issue in the suit. The plaintiff 
may have succeeded witliout having a 
finding upon it, if lie had proved an admis¬ 
sion by the defendant that the sum claimed 
was due for interest or etc., etc.” The differ¬ 
ence between i.ssues ‘collateral’ and ‘direct’ as 
pointed out by their Lordships depends upon 
this whether it was possible to pass tlie decree 
witliout any finding upon the particular issue. 

If it was not po.^sible then it was a direct 
issue. I lie parties were bound to raise it. 

If they did not raise it, it will be deemed 
to have been raised, and even if there is no 
finding on it as tb'e final decision could 
not have been arrived at witliout a finding, 
the decision of that question will be necessari¬ 
ly implied. The fact that it was based on 
an admission would make no difference. In 
the case before us, we have a decree 
for rent. This does not necessarily require 
a decision as to the terms of the patta or the 
extent of the land for which the rent has 
to be paid. If, therefore, as a fact that 
question was not decided in the pre¬ 
vious suit we are not bound to imply 

that it was so decided. The cause of action 

(8) 9 C. 439. 
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in this suit for the rent for FasU 1316 is 
not the same cause of action as in the pre¬ 
vious suit. The property sued for is not 
the same. The right litigated in tliis suit, 
t. e., the claim to recover the rent for Fasli 
1316, is not the same as in the previous 
suit. The decree dismissing this suit will 
not in any way interfere with the decree in 
the previous suit awarding to the plaintilV 
the rent for Fasli 1314 any more than the 
dismissal of the claim for rent for Fasli 
1315 interferes with the decree for tlie rent 
of Fash 1314. If the parties had agreed to 
dispense with the exchange of pattas and 
rnuchilikas or the claim for rent had been 
admitted, a decree could have been passed 
without any reference to the title to the 
land. In these circumstances, we cannot 
imply that there was any decision on the 
Question now raised, i. e., whether the lands 
in dispute belong to the plaintiif or to the 
defendant. 

It was contended tliut a determination that 
these lands do not belong to tlie plaintiif 
would be inconsistent with tlie decision in 
the previous casetliat the palta then tendered 
was proper, as that decision that the palta 
was proper necessarily implies that the lands 
therein belong to the plaintiff but this is not 
enough. In the case reported in Amanat 
Bibi V. Imdad Jlitssain (9), a suit was 
brought by the plaintiff to redeem certain 
property on a mortgage winch was recognis¬ 
ed as subsisting in the year 1854. The 
Question was, whether the plaintiff was barred 
by the decision in a prior case where a suit 
was brought by the same plaintiif to recover 
the same property on the ground tliat the 
defendant had paid the arrears of Govern¬ 
ment Revenue on account of tlie plaintiff, 
lhat suit was dismissed on the finding that 
the property had been transferred to the de¬ 
fendant 2'alvkdar by a deed of conditional 
sale which was dated in lt53, under which 
the purchase-money was to be re-paid within a 

that on the expiration 
o that period the sale was to become absolute, 
iheir Lordships of the Judicial Committee 
^nstiuing the corresponding .section of the 
Civil Procedure Code of 1877 held that there 
was no ar. They said, Now, what was the 
question in issue in the former suit F The 
question was whether the plaintiff was entitl- 

(0) 161. A. 106., Id C. 800. 


ed to recover property which had been 
transferred by the Government to the Talukdar 
on re-paying to the Talukdar the arrears of 
revenue which he liad paid to Government. 
The matter in issue in this suit is the re¬ 
spondent’s right to redemption under a mort- 
gage deed. It may be difficult to reconcile the 
//Me Talukdar « mortgagee in i854 
xoith his position as absolute owner in It53 
under a purchase from the mortgagor.” (Q'lie 
italics are mine). “But if it be established 
that the respondent was mortgagor in J854 
with the right of redemption, why should 
he be barred of bis right merely because 
at an earlier date he may have had no 
right to the property ■ at all.” It will be 
seen tliat the Talukdar s position as absolute 
owner in 1853 under a purcliase from the 
mortgagor is absolutely inconsistent with the 
existence of that mortgage at any sub¬ 
sequent date, yet as the question of mort¬ 
gage-right set up in the second case was 
not necessarily involved in the previous de¬ 
cision, thougli the finding on whicli the 
judgment was really based was inconsistent 
with the claim set up in the latter suit 

their Lordships held that the claim was not 
res judicata. 

If then the decision or tlie decree in tiie 
first suit does not require us to assume tlie 
determination of the question imw in issue 
in this subsequent suit, are we bound to imply 
that there was a decision as to the extent 
of land in the previous suit for the reason 
that when that Court decided that the 
patta was a proper one it must be taken to 
have decided on tlie extent of the land Y 
There is no doubt that for that suit, or for that 
years rent, the Court must be taken to have 
decided that question. But J am of opinion 
that, in the ab.sence of a finding, w'e are 
not bound to imply that the matter was 
decided for the purpose of this suit. 

1 have already pointed out that the sec¬ 
tion deals with two classes of cases, viz.y trials 
of suit and trials of issues. Eminent Judges 
have lamented the application of the 
doctrine that the trial of an issue, whicli w'aa 
not essential in the sense 1 have above point¬ 
ed out, should be held to be a bar to the 
trial of the same question in a subsequent 
suit. That view was based on consider¬ 
ations arising from the conditions under which 
litigation is carried on in India, See Garth, 
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C. J., Ill Ve/io/fi/?Moo I'hoiCiihn/ v. Kristomonec 
Ihssre (10), Stuart. C. J., in n>ihu Lai v. 
hhri Prasad Narain Shigh (11) aiul Muham- 
mad^ Ismail v. Chatfar ^ingh (12), but tlie 
section itself places the matter beyond doubt, 
and the Judicial Committee have laid down* 
the doctrine in decisions which we are bound 
to follow. However, to hold that an issue 
has been determined it must appear that the 
matter raised by that issue was alleged by 
one party and denied by the other, and that 
there was a finding of the Court thereon. 
The explanation (2) of the section states that 
a matter which ought to have been alleged 
should be taken to have been alleged. Hut it 
does not dispense with the necessity of a 
finding upon the issue by the Judge in the 
previous suit. An issue can hardly be said 
to be decided unless there is a finding thereon, 
and when there is no such finding it .seems 
difilcult to hold tiiat in a second suit, that 
question cannot be tried. The principle that 
to plead a bar by a finding on an issue, tliere 
must be a determination by tlie Court is well- 
illustrated in the following two cases. In 
Ooviud (.'hnmlar Knondao y. Tano-k (''hnnder 

Bose (13) the Full Hench of tlie Calcutta High 
Court held tliat a decree for rent f ased 
on a finding that the plaintiff was entitled to 
the land is binding upon the defendant in 
that suit in a subsequent suit brought by 
the defendants tn establish his title to the 
same land against tiie other parties to the 
previous suit. The ground of decision was 
that the self-same right and title was in 
issue, contested between them, adjudicated 
upon and decided against the plaintiff in the 
second suit. The judgment of the Full 
Bench was delivered by tbe Chief Justice 
Garth, C. J. In Gohind Chunder Addga v. Afznl 
Bahhani (1-t), where the question of title'as 
between the parties to the second suit was 
not decided in the prior suit which was for 
rent and a declaration of title again.st another 
party, the Chief Justice held that, though a 
suit for rent would be barred, the .same 
plaintiff’s representative is not precluded 
from bringing any suit to try the title to the 
land on the ground that the question of title 
to the land in the previous suit was merely 


tl9ll 
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VlO) 2 C. 162. 

(11) 2 A. 582 at p. 685. 

(12) A. tf9. 

(13) 3 C. 145. 

(14; 9 C. 426. 


raised incidentally to the main question. 
*\lr Justice Field in the same judgment 
points out clearly the distinction. He states 
that the suit being only for rent and no cau.se 
of action arising out of the non-delivery of 
possessmn having been alleged or put forward, 
n the Court had tried the issue of title, the 
finding upon tliat is.sue would have the effect 
of jifdirala between the parties, but 
inasmucb as that issue was not tried, the 
question raised thereby was not heard and 
decided and. therefore, the matter was not 

Hi.s judgment shows tiiat, if 
there had been any caii.se of action alleged 
arising out of the non-delivery of possession, 
tlien it IS po.ssible that a decision as to title 
may have been implied in the case. The 
earnet Cdiief Justice has been erroneously 
charged with inconsistency by some text- 
wn ers and Judges on account of their failure 
o 'eep the distinction wliich I have above 
pointed out clearly in view. Further, the 
hiuiing on the question must be clear and 
unambiguous. It must sliow that it was 
not merely intended to be binding between 
le parties onl}' for the purpose of the suit 
but to be a decision finally declaring the 
title of the successful party. Thus, their 
Durdsliips of the Privy Council decided that 
a suit which was brought in a Subordinate 
tonrt by a plaintiff against the widow of his 
deceased lirother claiming his property by 
riff it of survivorsliip, the issue in that suit 
being whether at the deatli of the latter the 
ownership of tlie brotliers W'as joint or sepa¬ 
rate was not liarrcd by decision of the same 
issue in a Hun.sif’s Court in a prior suit 
irouglit by tlie w'idow against the same de- 
leiicant. t)ne of the grounds of decision was 
that a .Munsif was not competent to finally 
ecide the question. Having first so decided 
they added, Having regard, however, to 
the subject-matter of the suit, to the form 
of the issue which has been above set forth 
and to .some expressions of the learned 
Judge their Lordships are further of 
opinion that the question of title was no 
more than incidental and subsidiary to the 
main question, vn., whether any and what 
rent was due from the tenant, and that on 
thks ground also the judgment was not con¬ 
clusive. [feee linn BahadurSitigh v. Lucho 
Koer (15)]. I am unable to say in this case 
that there was any decision in the pre- 
(lo) 11 C. 301. 
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yioua suit ou the issue as to the title to 

the land intended to bind the parties in 
anorher suit. 

I will now refer to the decisions that have 
^ilMadhub Sarkar v. Brojo Nath Singha ( 6) 

0/ ,r/ lioondoo V. Taruck 

Chunder Base (13) and Gobind Chunder Addya 

detPP suits had 

determined the extent of the land and the 

IdnH Payable, the decision would 

wheV^f r, suit, but not 

where it did not appear that tl.e Court deci.led 

anything more than what was necessary for 

that suit the rent payable to the plaintiff. 

(1 71 (fy- Siiuduri Dasi, 

U7) the principle is laid down in terms which 

are capable of wider application. The de- 

^sioiis in noome.h Chaudra ilaitra v. Bnroda 

Das Uaitra ( 8); Itajendranath Ghose v. Tumn- 

aim Dassi (19J and Burji'njm Marwari v 

<*> •"»- "»Vi., 

_ Ah to tlie cases cited for the appellant 
m \ enkatachalapathi v. Krishna (I)- 
Natem Gramani V. Venkatarama Redni \A) 
^i^^PUtapurUajay. Luchi Mitayya{o)tl 
question was expressly decided in the V.st 

In 'SV7/ ^ ^ n?’ no authorities, 

botlf thT“ .fy- '^^lovuda Tevan (22) 

no for t “r and 

rent, and a decision that the naUa 

Lrthrrf' "r^^y^’y '''‘y^iyp a Kndii g 
ivithin the therefore, faffs 

S(23ftr'V"; y- Pirthi 

Aatl Ontbo 8th 

brought a suit fm- i ^ ^ ^io*dgagee 

18th August mortgage of the 

•H. .,.0™ 

(16) 21 C. 236. 

(17) 24C. 7ll. 

(liJ) 28 C. 17. 

(19) 1 C. L. J. 248 

(20) 1 C. L. J. a v? 

(23) 20 A. no. * ^ ^ 17. 


7th February 187t. He made no mention 

Ot this latter m.irtgage nor did he raise any 

question as to his rights under that mort- 

fnT‘ . ^y, "btaine-l a decree for sale 
subject to his redeeming tlie mortgatre ot the 

21.stJuly ,871. 6ub.sequeiitly, a suit was 

brought by tlie defendant mortgagee to en- 

ce his claim on his mortgage of the 7th 

lebiuary 1874 It was decided by the Fuff 
Bench of the Allahabad High Court—and that 
decision was confirmed on appeal,—see Sri 
Oopal V. PiMiyh (5)-tliat he was barred 

olJht t . ‘''y morlgage-as he 

ought to have pleaded it in the previous suit. 

iNo pns.s,bl6 objection can he taken to that 

deci.s.on, a.s „„y decree enfoycing the mort- 

gage of hehruary 1374 would have been ah- 

solutely iiicoimstent with the decree in the 

irst SUIT I he decree in the first suit enabl- 
g II Ham to .sell the property subject a,.ty 
he mortgage of 1871 negatives, as ab-so" 
lately incon.si.stent with it, the existence of 
any other mortgage right in tliat defendant 
I c i may he set i.p as against the plaintiff. 

Hut in SO holding the learned Judges of the 
Al ahahad High Court make certain otse.'! 
rations to which with all respect to them 
exception can he justly f„keri. Their Lord- 
ships say, It IS quite certain that in order 
to imake section l.'J applicable it i.s not neces¬ 
sary that the matter of the sub.seque,it suit 

should have been heard or have been finally 

i.rt1m f rst** ^.“‘'y‘jurisdiction 
m the hr.st suit when the case is one to 

which explanation II applies. Indeed, ex- 

planation II to section 1.3 of the Code would 

e meaningle.ss if it were necessary in a case 

which was covered by it that the maUer should 

have been heard and finally decided in ti e 

previous suit.” It was pointed out by my 

meat that, where the parties them.selves do 
not raise a question but tlie Judge decides 
the suit on that question not raised by the 
p«i!ties, file matter would nnf ha ' j- 

without that explanation (II) which ^ 
Planation ly in the present Cod t nder’ 

been alleged and denied or admitted. It 
may also be pointed out that the learned' 

twin'um f f “'0 distinction be- 

c asrnf ° t>'e drat 

cla.ss of cases where the decision of the suit 

>t.self must he taken to imply a decision of 
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tile necessary issue, tlie explanation is ne¬ 
cessary in order to show that the matter must 


be deemed to have been raised. I am unabie, 
therefore, to accept that argument. 'I’he next 
case is Jamddar Snujh v. Serazuihliu Ahanuul 
Ghatidhan (24). In that case the plaintiff 
brouglit a suit for the I'ecovery of money 
■which he said ought to liave been taken in 
part payment of rent which was due !)y him 
and for which a decree had been obtained 
against him. This case also obviously falls 
within the class of cases where the decision 
of the suit itself is a bar, as it directly involves 
the decisions of this question, because, as I 
pointed out already, a decree for rent implies 
the non-payment of any amount towards the 
payment of rent. The learned .ludges make 
similar observations here as Sri Gnpal v. 
Firthi Singh (23). 

that the learned Judges recognize this dis¬ 
tinction appears to be clear from another 
judgment of the same Hench delivered aliout 
the same time [Mnhnrnln ^^(^nindra Chandra 
Nandg v. Upnidni Ghayidra llnzrn (25 ] where 
the claim was held not to he res as 

the decision in the previous suit did not 
decide the rate of rent but only decreed tlie 
amount claimed for a cerlain period. The 
next two cases Kamrstrnr l^prdiad v. Uni- 
kumari linttan Koer (20) and Arundchchim 
Ohetty V. Meui/dppn Chettg (27) are instances 
where a plaintiff was held to be liarred from 
putting forward a claim which he ought to 
have advanced in a previous suit and on 
which there was, therefore, no decision. With 
reference to such ca.^es we have to consider 
the effect of section 42 of tlie Civil Procedure 
Code of 1882. The Privy Council decision 
in Kameswar Fershad v. Uajknmari Rnttan 
Koer (26) was distinguished on that ground 
in Ravinswamy Ayyar v. Vidhinatha Ayyur 
(28). We have also to bear in mind that the 
Madras High Court, and certain decisions of 
the other High Courts, recognize a distinction 
for this purpose between plaintiffs and de¬ 
fendants, though other decisions refuse to 
make any such recognition, it is now w’ell- 
settled that a defendant in possession of an 
estate is bound to put forward all his pleas 
tc resist the plaintiff’s suit to recover posses- 

(2-i; 'cl C. Ii79; 12 C. W. N. S02; S C. L. J. 82. 

(25, £ C i J. 343; 36 C. 604; 2 Ind. Cu6. 828. 

(20 2t C 79 lU I. aV. 234. 

(27) 2. SI 91 

(2H) U W 7t0 at (). 780. 


sion. Hut in the case of a plaintiff this 
Court has in a conr.'^e of decisions held that 
thi.s principle is not applicable to a plaintiff, 
and he is not hound to sue on all his causes 
of action, that even if he fails on one title he 
may recover nn another title, Rnmaswainy 
Ayyar v. Vyjfhinnfha Ayyar (28). From 
thi.s it follows that he is bound to put for¬ 
ward his whole case only with reference to 
his cause of action or title, on which he sues 
[See Kamemvar Pershnd v. Uajkumari Rnttan 
Ko } (26) Raainsivamy Ayyar v. Vythinatha 
Ayyar (28)]. No other title will be deemed 
to have been determined. 

In other Courts, on the other han it has 
been Iield tliat lie is bound to put forward 
all hi.s titles, if possible. Otherwise, he will 
be precluded from relying upon any of his 
titles in a suhsequest suit. If this is the 
correct view, it follows that any title wliich 
le may have will he deemed to have been 
decided in the previou.s suit, Gyiddappa v, 

I u'kappa (29). Mr. Justice Subramania lyir 
in Arunacholnm Vhctfy v. Miyyappn Chetty 

(27) took tlie view aflopted by theHorahay 
Higli Court, that a plaintiff is hound to unite 
all the causes of action he may have against 
a defendant in re.spect of tlie relief or pro¬ 
perty for whicli he sues. From this it ne¬ 
cessarily fellows that, if lie omits to sue on 
any cause of action, he is barred from again 
relying on iC either uy section 42 of tlie Act 
of 1682 or hy section 13. The dismissal of 
his suit implies, therefore, a rejection of any 
title may have to the land. This also 
falls, therefore, within the first class of cases 
to w'hich I have already referred. It may be 
pointed out that this case has been overruled 
by Ramagway/ty Ayyar v. Vyt/iiytat/m Ayyay 

(28) and Mr Justice Subramania Iyer has 
receded from the position he then took up 
in I eerana FiUui v. Muthukiimura Asary .3^). 
Similarily, as regard.s Kayneswar Vershad v. 
Rajkumari Rattan Koer (26), even if the 
second suit was based on the same cause of 
action as the first suit , as explained in 
Rama-ncayny Ayyar v. Vythinatha Ayyar (28), 
the second suit is clearly barred. Or, if we 
take the view adopted by the Bombay High 
Court and in Aitmachalam Chetty v. Miyyajypf^ 
Chetty (27) that the Privy Council held that 
all causes of action must be united in the 
same suit if possible, then also there would 

(29) 26 13. 180. 

(30; 27 M. 102. 
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be a bar, as there would be an estoppel by 

be decision m the suit not by a finding, 
here may be a difFerenoe of opinion, there- 
fore between the High Courts in deciding 
whether a question must be deemed to have 
been decided against a plaintiff, on account of 
his failure to make it a ground of attack. But 
where a question need not be deemed to have 
been decided on the ground that the decree in 

tion to make it a decree rightly passed. 

1 am not aware that the cases show that 

without a clear and express finding a party is 

precluded from raising any question in a sub- 
sequent smt. 

Bor these reasons I would dismiss the second 
appeal with costs. 

Appeal dismi ml. 
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madras IIJGFI COURT. 

•Secono Civil Appeals No*-. 178 j xo 1791 

OP 1908. 

Jfarch 14, 1911. 

Justice Muiiro and 

-r WL.x-.?''’;''""*’'’'' ■'^"'’baran Nair. 

1. VBNKAIAGIRI AlYAK snu another- 

ApPELIAM’S 

R. ^^I^^GOPACHARIAR—REspoNrPNr 

hoth\ZytyaaeeZltZ^^ !7‘T ij 

to redeem- Fitsi \ pwiyne tncumhiancer 

prior sole uffected^Uinht nf^ * ^^der the 

liiB sale, ^ i-ntitlcd to possession under 

the mort£rflLnr'« f.* 

purchaser. ^ ^ ^ interest and conveys it to the 

f'Tf’ At-am- 

Clfond V. Toluckdye Kolr 6’''c“’p***!' t'"""'*'' 
Cas. p,: ^ 

ho was impleaded in tho'^*^ ^ ‘'p nierely because 

gUReo. m the suit of the second n.ort- 

the ZliU^ rXmThtuZ mortage!'' 


tl»T ; I iPPm ‘he right of 

■..origagees pa^fZ Z: 1 ,"'“’ 

rrz‘' -■I»--‘-'"tative of the laortgaVr ' 

3 M. n.T."M 7 ,Ism'll 

dirj Aiy„,. f< JI. L. j. 2<|refewiHo""" ''' 

fi^sZmori" The ‘''prh,*' the 

(lepnved of lit., right to ret.uiro 

to redeem him, and in default to nnfn**'**' 

under his instrument nf » ' vnfoico his rights 

closure, nn'i I c muv he T 

Jefendant i„ a laoTpigo s.n't '' 

I^o/exi'lahml''^'''^ -Vaict'er, 20 M. 

Second appeal against the decrees of the 

ij. c™,. “I 

of Salem in Original Suit No. lU of 007 
and the decisions of the Court of the Head 

Quarters Deputy Collector of Salenf 
Summary Suits Nos. (i of 1907 and 2 if 1908. 

pellaiits.’ fP-- ‘hp ^P- 

ent^^"^ ^'arasi»i/io hengarjov the Respond- 

JUDG.MENT. 

In S. a. No. 1789 of 1908, 

The lands in suit were hypothecated to 
Dakshmana Goundan in 1877. He brought 

that mortgage, obtained a final decree in 
1890 and purcha,sed it in 1895. The plaintiff 
IS his assignee: he obtained possession in 1897 

He now sues the defendant for confirmation 

or ana injunction against, 
of Ilia possession. 

The defendant obtained 

of the same land.s in icou. He sued 
m 0, S. No 12 of 1886 to enforce his claim 
obtained a decree'for the sale of the hypothe¬ 
cated proper y subject to the lien of Laksli- 

«rthe ^Tl r’f ‘I"® ““'•‘^“^ee, who 

Yiasthe&tli defendant in the suit, brough 


- V^IJ ua Xiiniiuil 

any disturbance 

a .simple mort- 
1S80. He sued 
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the equity of redemption to sale in lt^05. He 
.says he got po.ssession in DOt). 

The defendant -was not a p‘^Jty to tlie 
prior mortgagee's 0. S. No. 8 of l-Sl. In 
the District Court tlie question was raised 
whether the lands in suit were included in 
the mortgage of 1877. It was dl.-^allowed by 
that Court and we see no reason to allow it. 

On these facts it is cotdended on behalf 
of the defendant, who is the appellant, before 
us, that the plaintitT has no riglit to the pos¬ 
session of the property against liim and lie is 
not, therefore, entitled to the declaration 
and injunction sought for. 

In Venkatunar.snmmah v. Ranuah (1) there 
were sales in execution of decree.s obtained 
by two simple mortgagees: neitlier made tlie 
other a party to his .«uit. It was held by 
Innes and Kernan, JJ., that the plaintilT, 
who was the prior mortgagee and first sold 
the property, was entitled to possession under 
tlie sale; the reason being tliot after tlie lirst 
sale to the plaintilT there was no riglit or 
interest in tlie mortgagors left to sell and 
the purchaser under the second sale, tliere- 
fore, acquired no interest against the lirst 
mortgagee-purcliaser. It was also lield tliat 
the defendant’s interest as mortgagee was 
not affected by the sale to tlie plaint¬ 
iff. It will Ije observed that neither 

the plaintiff nor the defendant was a 
usufructuary mortgagee, and that, though 
the plaintiff was the prior mortgagpe, nothing 
turned on the priority of the inortgage, but 
the priority of the sale determined the riglit 
to possession. It was acc(,rdingly Ijeld by 
Henson and Moore, d.J., following thi.s ruling, 
that a puisne simple mortgagee wlio first 
sold the property and oljtained possession 
was entitled to retain possession against a 
prior mortgagee wliose sale was subsequent 
in time, neither mortgagee being a party 
to the other's suit. Akatfi Moidni Kuttu v. 
Chirayil Amhii (li). The decisions in Nanat'k 
Chand y. Telvckdye Koer (3) and JHrgipdl 
Lai V. Bolakce (4) were also cited therein 
in support of this view'. These decisions were 
followed by the Chief Justice and Abdur 
Kahim, J., in Kulii CheO.iar v. Suhramania 

Chfittiar (5). The ground of decision is 

(J)2.M 108. 

(•2) 20 M. 4fc0. 

(3) 5 C. 265: 4 U. L. 11.3(8. 

(4) S C. 200. 

(5} 32 M. 486i 10 M. L. J. 728; 4 Ind. C'us. 1077. 


thus, in my opinion, correctly stated; **Both 
the mortgagees have an equal right to sell 
the property, and once it is sold at the 
instance of one mortgagee, there is no 
further saleable interest left in the judg¬ 
ment-debtor to be sold again.'’ It was not 
argued ))efore us that these cases were 
wrongly decided. It is not difficult to show 
that tlieyare based on perfectly sound reasons. 
Tlie first simple mortgagee has a right to sell 
the mortgagor's interest. The latter is 
entitled to carve out an interest in favour 
of any person.^ by granting him a simple 
mortgage which carries w’ith it the right of 
redeeming tlie first mortgage. The mort¬ 
gagor's interest w'hich the first mortgagee is 
entitled to sell is thus vested by the crea¬ 
tion of the subsequent incumbrance in such 
mortgagee and the mortgagor. The prior 
mortgagee thus becomes entitled to enforce 
his claim against the mortgagor and the 
puisne incumhrancar, and ho is entitled in a 
suit brought for sale to compel the puisne 
mortgagee to exercise liis right to redeem 
him or in default to sell the entire mortgagor s 
interest as it stood at the date of his mort¬ 
gage. Hut if lie does not make the second 
mortgagee a party to his suit for sale, he 
cannot thereby affect tlie interest vested in 
liiin as against himself, but tliere i? nothing 
to prevent him from enforcing his claim 
against the residue of the interest that re¬ 
mains in the mortgagor after the craation of 
the second incumbrance and continues in him 
at tile time of tlie sale, and .such sale is 
valid to conyey that interest. The second 
mortgagee has tlie same right to sell the 
mortgagor's interest. As both of them are 
entitled to do so, the first sale puts an end 
to tlie mortgagor’s interest and conveys it 
to the purcliaser. If, therefore, the first mort¬ 
gagee sells the property before the puisne 
mortgagee, then tliere is nothing for the 
latter to sell. And in the case before us the 
plaintiff’s assignor, the first mortgagor, first 
sold the e(iuity of redemption in lb95 and ob¬ 
tained possession in 1897. When the defend¬ 
ant, therefore, sold tlie property in 1905, there 
was no interest vested in the mortgagor for 
him to .sell and the sale, therefore, conveyed 
no interest as against the mortgagee, Laksh- 
mana Goundan, who first purchased and who 
by his purchase became entitled to the pos¬ 
session of the property which was vested in 
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the mortfi’agor, neitlier of the mortgages being 
usafructuary. 

It was contended that as Lakshmana 
Goandan was a party to 0. S. No. '2 of 1886 
it is not open to him to deny the validity 
of the sale in that suit, and also that he 
took the property as purchaser in execution 

of his own decree subject to the result of 
that suit. 

The plaintiff’s claim is clearly not res 
judicnta, Lakshmana tloundan’s right as 
mortgagee was preserved by the decree. He 
had not then purchased the property and it 
cannot, tlierefore, be successfully contended 
that by reason of that decree he cannot rely 
upon his purchase, whicli gives him the right 
to possession; nor is there anything in the 
judgment or decree whicli precluded him 
from enforcing his lien for which he had 
already brought a suit. 

Lakshmana Goundan’s purchase is not 
affected by the doctrine of lie pevd^ns. On 
this que.stion there was no serious attempt 
to distinguish this case from the decision 
of the Chief Justice and Abdnr Hahim, J., 

Chettiar Subrawatiia Chdlior 
Ko), It was then argued that according 

["I „of the Full Benoli in 
MnUa Veetil v. Achuton Nair (6) the defend¬ 
ant’s rights are in no «ay affecttd by 
the proceedings and sale in 0. S. No. 8 
of ISSl to whicli he wa.s not a party: 
he had, tlierefore, the riglit to sell the 
equity of redemption: he had sold that 
riglit and is, therefore, the person rightfu'- 
ly entitled to pcs.^ression. It will be ob.serv- 
ed that this contention decs not turn upon the 
question whether tlie first mortgagee was 
a party to tlie suit of the puisne mort¬ 
gagee; becairse he is not a necessary party 
to the suit wliich the put.sne moitgagee 
IS entitled to bring to sell the equity of 
redemption. 

This was not the question referred to 
the Full Bench for ftieir opinion. The 
tacts did not raise it. In that case the 
mortgagee, the first defendant, was 
®n 1 ed to possession as a usufructuary 

plaintiff, the purchaser 
0 ® equity of redemption in execution of 

t ® simple mortgagee’s decree for 

**» > not, therefore, obtain the right to 

^osRea.sion The only question whicli the 

leffiiTin,; of sufficient im- 

9 Iml Ca«.6i3j 2 M. W.N. 165; 21 il. h. J, 213 . 


portance to refer to the Full Bench was 
whether the plaintiff was entitled to a decree 
for possession. The learned Pleader for the 
plaintiff, the respondent in tliat case, how¬ 
ever, argued that the fir.st defendant had 
lost his right to possession by the plaint¬ 
iff’s purchase in execution of Jiia decree, 
and that he was only entitled to redeem’ 
the first mortgage; and that if he failed 
to do so he must surrender possession, 
and he also argued that, by reason of his 
purchase, he acquired the right of fore¬ 
closure. There is scarcely any Madras 
authority in support of tlie neiv that a 
puisne mortgagee in posse.ssion under his 
mortgage loses his riglit to such posses¬ 
sion and is hound to surrender his pro¬ 
perty to a purcliaser in execution of a 
decree enforcing a prior mortgage, in a suit 
to which lie \^as not a party. But in 
the judgment other (jnestioiis are also dis¬ 
cussed, and it was apparently decided that 
a puisne mortgagee may sue the purchaser 
of the equity of redemption witliont re¬ 
deeming the prior mortgage; and it is, 
therefore, contended that the defendant is 
entitled to sue the plaintiff for the .sale of 
the equity of redemptii^n purchased by him, 
and. as the plaintiff would not be entitled 
to retain possession after such sale, his 
suit must he dismissed. Perhaps, it is 
.■sufficient to point out in reply that, if tlie 
defendant lias got the right to sue tlie 
plaintiff ns purchaser, he lias not yet ex¬ 
ercised that right, his prior suit liaving 
been instituted before iiie purchase, Tlie 
plaintiff was a party to it only as mort¬ 
gagee, and according to the decisions of 
this Court, an unnecessary party. Mr. Justice 
limes has expressed a doubt in Ve 7 ikafn- 
varsommah v. Ifamiah (1) wliether the second 
mortgagee could bring a fresh .suit. Thejudg- 
inent in Usan Jtoivihan v. AhduUa 

(7) ha.s been stated by the Full Bench to 

lay down the law correctly to the effect that 

a second suit will not lie. However that may 
be, till (lie defendant enforces his riglits, 
obtains tlie right to possession by sale of such* 
right now vested in the plaintiff, the claim 
cf the latter must he upheld. 

This is sufficient to dispose of this con¬ 
tention. 

But it may also he pointed out that the 

have not been dis- 
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sented from: on the other han^, they have 
been cited with approval as laying down 
the law that the eQuity of redemption be¬ 
comes vested in the purchaser in execu¬ 
tion of the mortgra^e-decree, and that it 
could not he sold again by the puisne 
mortgagee as by the defendant in this 
case. Any general observations, therefore, 
that the mortgagee has the right to sell 
the property must be taken subject to the 
limitations imposed by the principles laid 
down in these cases. Rut it is true there 
are many observations which lead to the 
opposite inference, that is, that it is open 
to the puisne mortgagee to sue for the 
sale of the p *operty or equity of rerlerap- 
tion without redeeming the prior mortgagee. 
This seems opposed not only to the prin¬ 
ciples I^id down in these esses, hut also to 
almost all, if not all, thg decisitms of th'is 
C/Ourt, and the following considerations have 
to he borne in mind when the question arise.s 
for final decision. 

Either the prior mortgagee or the puisne 
mortgagee may sell the property to enforce 
his claim, and the purcliaser undfr the lli^t 
sale acquires a title to hold it *»giinst tlie pur¬ 
chaser in executifm of a decree to enforce the 
other mortgage. This seems to lead to the 
necessary inference that after the purchase 
the otlier mortgagee is entitled to sue the 
mortgagor for sale, though he was not a party 
to the proceeding which deprived him of hi.s 
right to sue. Tlie right to sell was only 
against the mortgagor and not against the 
prior mortgagee—Order XXXIV, rule 1. 
The purchaser takes the right which the 
prior mortgagee and the mortgagor could 
convey to him; he cannot, therefore, be dis¬ 
turbed so long as the first mortgagee’s 
right to convey the title vested in himself 
and the mortgagor subsists, that is, until 
the first mortgage is redeemed. This 
right to redeem the first mortgage is, therefore, 
the right vested in the puisne mortgagee. If 
the second mortgagee again could sell the 
equity of redemption subject to the claim of 
the prior mortgagee, the latter could again 
sell it—each mortgagee might go on ad 
irifinitum without making the other a party 
and it was, therefore, held by our High Court 
in a course of decisions that in such cases 
the puisne mortgagee’s proper course is to 
redeem the first mortgage. Kri^hnam v. 


[im 


Chihqnn KuHi Hid (S) an! Mnh-imnnd 
U>i'vi Uoa-than w. Ahhi^ih (7) fdlowel in 
later decisions hereinafter ref'^rred to. Then, 
the purchaser in execution of the decree on 
the first mortgage m ly redeem the two mort¬ 
gages vestetl in the same person: See 
N/rrtram.iu iliotty v Kuppumuthu Chetty (9), 
(R.ia.shyam Aiyangar and Aloore, .j.J.,) 
(Joverdhana l/oss v. V^erasaiiii (10), 

(Uliief ./ustice and .Uo ire, J., confirming a 
judgment of Roddain, J, , Venk-itaritnnna 
///cr v. (jonip rtz (il) ((Jliief Justice and 
Miller, J.); and if tlie purchaser does not 
redeem the puisne m irtgigee who has 
obtained by relemption the right ..f the first 
mortgagee, the properties nnv be soil, the 
mortgagena paid and the hatanre pat 1 to the 
pnreha-er, as tf:e represetit itive of the mort¬ 
gagor: riee \ v. OmripeTtz 

(11) and Sugnniiudl V. ^'enkafiigiii .■{'tpir 
As pointed uuf by M ■. Justice Shppli ird in 
Muhammad Usan Uoivfhau v. AhduHa (7), 
this seems to fnllDw fro n the dcrisirpn in 
Venkatanarammumh v. fiamiak (1). These 
cases have nor been overruled by the Full 
Rencli and net reasuns are give i wiiy tliese 
decisions should not be accepte I as good 
law. 1 he puisne inortja;'ee has git a right 
to sell the pr ip^rty ev-^ii aff.er sale by the 
first mortgagee as sh >wij above but he can 
exercise tliat ngiit only after redeeming the 
prior mortgagee. It is clear that the prior 
morigagee cannot be deprived of his riglits 
to require tlie puisne mortgagee to redeem 
him and in default to enforce iiis right 
under his instrument of mortgage by sale 
or foreclosure, an I tlmre is no peas m why he 
slmuki not be allowed to do this even as 
a detendant in a luorigage suit. 

It was argued that rhe decision in Ran- 
gayya (Jhettiar v. Parthasamthi Saicknr (iS), 
recognises the right of the puisne mort¬ 
gagee to sue for a sale of the property 
subject to the prior mortgagee’s claim even 
after it has been sold by the first mort¬ 
gagee; and as this decision lias been declared 
good la w by the Full Rench, thedecisions above 
referred to, as they are inconsistent with 
Rayigayyu Okettiar v. Parth-.i.'iarafhi ^[aickar 

(Id) should no longer be followed. The de- 

tH; 17 M. 17. 

13 M. L. J. 72. 

( 10 ; 2'i Sl.rsi. 

(11» 31 M. Ho; 3 M. L, T. 397; IS M. L. J. 293, 

(*2)8M. L. J. 299. 

(13) 20 IZQ, 
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cree in the cAse in Rangayya Chettiar v. 
l^arthaszratla Kaicicar (13) was that the pro¬ 
perty which had been already purchased by the 
defendants Nos. 3 to 6, the prior mortgagees 
in execution of iheirdecree.shouldbeputup to 
sale, and “if the property be not bid for more 
than the amount due to them” the sale should 
be stopped and the defendants Nos. 3 to 6 
should by virtue of their purchase hold the 
property and ttie suit of the puisne incumb¬ 
rancer be dismissed, otherwise out of the sale 
amount the mortgagees to be paid in their 
order. This decree was confirmed by the 

High Court. It will be observed that the first 

mortgagee’s purchase was to stand g lod or 
the properties were to be sold only on con¬ 
dition of his mortgage-debt being di->icliarffed. 
Tliere was no sale snhkrt to his mortgage. 
Certain observations in the judgment are apt 
to mislead as pointed out by the same 
learned .Judge who delivered tlnit judgment 
in his later judgment in Muhimnind isan 
Rou'than V. Ab(htlln (7), nor is this ca.se 
foll.-)wed in Vey.katararnana Jypr v. Gnmportz 
(11), on this point as erroneously stated in the 
Full Bench judgment. It was followed only 
v'ith reference to the question of improve¬ 
ments. For these reasons, we would dismiss 
the second appeal with costs. 

Jn_S. a. Nos. J790 um> 1791 ok 190S. 

It is conceded by tbe Pleaders that, in ac¬ 
cordance with the judgment in Second Appeal 
No. 17'9 of 190b, the.se .‘second appeals also 
must be dismissed. I’liey are accordingly dis¬ 
missed with costs. 

Appeals dismissed. 


(s. c. 13 C. L. J. .339.) 

CALCUTTA HIGH COURT. 

Seco.>jd Civil Appeal No. 405 of 189.3. 

June 22, 1894. 

Present: —Mr. Justice Norris and 
Mr. Justice Banerjee. 

BHLBAN MOHUN MAITRA — Defendant 

“Appellant 

Versus 

GIRISH NARAIN MOONSHI andotuers 
Plaintiffs—Rfspon dents. 

Paint Regulation (17/1 of 1819^, ss. 15, 27— 
Sale for ai'rrars—Confirmation by Court, if ncces- 
nary—Suit to net atside sale — Limitation, starting 
point of—Limitation Act (XV of 1877), Sch. 11, 
Art. 12. 

Article 12 of the Sccoud Schedule of the Lipiita. 


tion Act of 1877 means that time hegins to nir, 
from tho date of the corifirmalioii of the sale, onlv 
m those cases in which such confirmation is nujuired 
by the law under which tho sale is held, and in 
other cases from tho date on vvliidi tlie sale becomes 
otherwise final and conemsivo by tho law under which 
it IS held. 

rhorofore, since sales under llogulation VIU 
of 1S19 of Pnfni tenures for arrears of rent do 
not require coufinnation, time begins to run from 
the date when tho sale becomes final and con. 
elusive, that is, on payment by the purchaser 
of tho fml amount of the purchase-rnoney. 
And a suit to sot aside a sale slniiild ho 
brought within one year from tim date when tlio 

full amount of the purchase-money was paid bv tiu* 
I>urchasor* 

Appeal from the decree nf the District 
Judge, of Rijsliahi, date! the 28tli December 
1892, reversing that of the Subordinate Judge, 
Raj,slialii, dated tlie dOrh December 1.^91. 

Sir 0)\(fif}i Kvans Babus Mnhini \fohun 
Roy, Kishori hal Sarkar, Rromvfha Nath Sen, 
for the Aopeflaut. 

Mr. h'hillip-.-, Babus ^arada Chnran Miifra 

and (j'olap f'h.indra '^arkar. for the Re.spond- 
ent 

JU DG M H V r. —The facts of this ca.se, 
so far as it is nece.s.sary to state them, are as 
follows: 


The plaintilf was an eight-anna pafnidar 
under tlio defetidants Nos. 1 to 4. The 
w'iis sold on the 15th November 1889, 
under the provisiDns of Regulation \’ni of 
1819, for current arrears of rent, and was 
purchased by the defendant No. 5 who, on 
the lot being knocked down to him, paid 
fifteen per cent, of tlie purchase-money as 
required by .section 9 of the Regulation; the 
balance of the purchase-money was paid on 
the 21st November, 1889. 

A proceeding of the Collector, dated the 
2nd Dncember, 1889 (K.xhihit No. 4 on the 
record), recites the .sale, the payme.nt of 
fifteen per cent, of the purchase-money on the 
date thereof, and the payment of the balance 
on the 21.st November, lcS9, and directs the 
granting of the certificate of the payment of 
the entire purcha.se money, which, under 
section 15 of the Regulation, a purcha.ser is 
entitled to receive, to the defendant No. 5. 
AVlietlier the certificate was, a.s a matter of 
fact, ever banded to the defendant No. 5 or 
not, does not appear: no such document or 
copy thereof i.s on the record. 

^ On the 1st December 1890, the plaintiff 
instituted a suit in the Court of the Sub¬ 
ordinate Judge of Rajshahaye for the setting 
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aside of the sale on the ground of various 
irregularities and illegalitie.s in the conduct 
thereof.^ The defendant pleaded limitation, 
contending that the sale became final and 
conclusive on the 21st November, 1889, when 
the balance of the purchase-money was paid 
and that, under Article 12 of the second 
Schedule of tlie Limiration Act, the suit was 

barred. Tlie Subordinate Judge decided the 

issue of limitation in favour of the defendants, 
and on this and other grounds dismissed the 
plaintiffs’ suit; he deals witli the point of 
limitation as follows:— 

“According to Article 12, Scliedule U, of 
Act XV of 187/, one year i.s tlie period of 
limitation for a suit to set aside the sale of a 
puiui sold for current arrears of rent. 

This Article has four clauses relating to sales 
taking place under different circumstance.s. 
Clau.se (a) relates to a sale in execution of a 
decree of the Civil Court; clause (6) to a 
sale in pursuance of a decree or order of 
a revenue officer; clause (r) to a sale for 
arrears of Government revenue or for any de- 
mand recoverable as such arrear.-^; and clause 

(d) to a sale of a putni tululc sold f(U'current 
arrears of rent.” 

I will now consider whether that Article 
bars the prayer f-r setting aside the >ale in 
this case. From Exhibit 4 Hied by tl.e 
plaintiff it appears that the sale toi.k place on 

the 15th November, the balance of the pur- 

cliase-raoney was deposited on the 2lKt 
November, and the order confirming the sale 
was pas.sed by the Collector on the 2nd 
Pecember, 1889. The plaint was filed on 
the 1st December, 1890. The defendants 
contend that the time from which the period 

of limitation began to run was 21st November, 

but tlie plaintiff contends that it began to ruri 
from 2nd December. Jt is argued by tiie 
defendants that there is no nece-sity for con¬ 
firming a sale under Regulation YIII of 
1819; that the sale became final by opera¬ 
tion of law; that the confirming Rohakari 
(Exhibit 4) is surplusage; and that 
even if it is not surplu.sage, according to the 
printed form it should have borne the date of 
the payment of the balance of the purchase- 
money {vide original). The words of the 
first clause of section 15 of the Regulation 
are: So soon as the entire amount of the 

purchase-racney shall have been paid in by 
the purchaser at any sale made under this 


Rogulation, such purchaser shall receive from 
the oiHcer c niducting the sale a certificate of 

such payment.” There Is no pr.)vision in 
the law for confirming such a sale and accord¬ 
ingly we find in the third column of Article 
12, l^chedule 11, of tlie Limitation Act, the 
words: or would otherwise have become 

final and conclusive Iiad no sucli suit been 
brought. As regards sale.s in execution of 
a decree of a Civil Court we Iiave a distinct 
provt.sion for confirming them, but there is 
none in reference to tlie sale of a patni taluk 
for current arrears. Coder tlie circumstances, 
1 bold that the time began to run from the 
2Ut November and not from the 2rid De¬ 
cember lb89, and, tfierelore, the claim to 
set aside the sale is barred by limitation.” 

I lie plaintiff appealed, and on appeal, the 
District Judge Iia.s reversed the Subordinate 

Judges finding on the (lue-tion of limitation, 
an<I has decreed the suit. The Di.strict 
.ludge’s judgment on the question of limit¬ 
ation is as follows: “Clause {//) of Article 12 
of iSclieduie II of rlie Limitation Act runs 
as follows:— lo set asKlt^tlie sale of a pnfni 
tnJnk sol I for curivnt arrears of rent one 
yeai' from the date wlien the .sale is confirmed 
or w’fiuld titherwi.se have become final and 
conclusive hati ii'i .such .suit 1) en brought.” 

1 he .sale took phn-e t»n the 15th November 
tlie wliole of tlie puirhase m uiey was 
paid on the 2lst Nt'vemher. The formal 
ordnr confii'iniiitf the sale was reC'Tded on 
tlie 2nd Dei'emher 1^8 , ami the «nit was 
instituted on the st December 1890. In 
Regulation VllI of 1819 there is no provision 
for recording an order confirming the sale, as 
there is in the Civil Procedure Code, section 
312, s<i the Court below argues that the part 
when the sale i.s confirmed is not applicable to 
this case, it b'-iiig applicable to cases where 
the sale has to be confiriotd under tbe 
law, the latter part, viz.^ ' when the sale 
woulil have become final and conclusive had 
no such Nuit been brought” being applicable 
to this case. Tlie point i.s not free from difii- 
culty. Section 15 of the Regulation says,— "So 
soon as the entire amount of the purchase- 
money shall have been paid in by the purchaser 
at any sale made under this Regulation, such 
purchaser shall receive from the officer con¬ 
ducting the .sale a certificate of such pay¬ 
ment,” and then it says how the purchaser 
will proceed to perfect his title and to obtain 
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possession. The entire amount or the pur¬ 
chase-money had been paid on the 21st 
November , but the order for the issue of tlie 
certificate was made on the 2ijd December, 
and the same order confirmed the sale (Ex¬ 
hibit No. 4). The order recites that the 
whole of the purchase-money has been paid 
on the 2lst November. Ttiat any other 
certificate of payment was granted has not 
been shown. If it be held that, notwithstand¬ 
ing the fact that the sale was actually con¬ 
firmed by the formal order of the 2nd De¬ 
cember, the sale had become final and con¬ 
clusive on the purchase-money being paid on 
the 2l8t November, the suit must l)e lield to 
have been barred by reason of it.s liaving 
been brought after the expiration of one 
year from the 21st November. If, on the 
other hand, it be held that the plaintiff ought 
to have one year from the date when the 
sale was, as a matter of fact, confirmed, lie 
will be in time as the sale was confirm¬ 
ed on the 2nd December It has not 

been shown under what rule the order 
confirming the sale was recorded. The 
learned Pleader for the respondent shows a 
printed form of such order and argued from 
the word aiiya, i.c., this day, used in that 
form that it is evidently intended that the 
certificate of payment, such as is contemplat¬ 
ed by seciion 16 of the Regulation, is to be 
issued on the very day that the purchase- 
money has been paid. No doubt it is so, but 
a particular form will not affect the law 
unless it is shown that the form was pre¬ 
scribed by authority and the law empowered 
that authority to prescribe that form. It is 
certain that under the law the purchaser is 
entitled to a certificate of payment, and the 
law says that such certificate ia to be issued 
so soon as the entire amount of the purcliase- 
mouey shall have been paid, it is equally cer¬ 
tain that no such certilica'e was issued before 
the 2nd December. 13ut after all a certi¬ 
ficate of payment is only evidence of pay¬ 
ment. The law does not lay down de¬ 
finitely that such certificate must be issued 
on the day the money is paid. All that 
it says that so soon as tlie money has 
been paid (lie purchaser shall receive the 
certificate. So soon, i.e., soon after the 
payment. In this case it w’as ordered to 
be issued 11 days after the money was 
paid. Now, whether the law requires the 
sale to be confirmed or not, the practice 


has been to record an order confirming the 
sale as the form indicates, and the law 
says tliat a suitor will have one year'.s 
time from tlie date the sale has been con¬ 
firmed. The law of limitation is a law 
restrictive of the riglits of parties, it must 
be interpreted literally. It does not say 
that only in .such cases where under the 
law the sale has to be contirnied that the 
party is to get one year from the date of 
confirmation hut it says one yeai* from flip 
date that the sale is confirmed, and we find 
that (he sale was, as a matter of fact, 
confirmed on the 2nd Decomher, so I do 
not see any reason why tht> plaintiff should 
not be entitled to have one year from the 
2nd December. I hold tliat the suit is 
not barred by the one year's rule of limit¬ 
ation.” 

In second apperl it has been argued on 
behalf of tlie auction-purchaser that the 
District Judge wa.s wrong in holding that 
suit was not barred by limitation, and that 
time began to run against the plaintiff' 
from 2iid December 1889, tliat inasmuch 
as an auction-purcliaser under Regulation 
VIM of 1^19 i.s entitled under section 15 
to get a certificate of payment of the pur- 
cliase-money immediately on liis paying tlie 
amount, the Judge .should have lield a.s a 
matter of law tliat tlie payment of the 
full purchase-money was as good as tlie 
receipt of the cerfilicate and liad the effect 
of making the sale final and conclusive on 
the day tlie payment was made, and that 
the Judge should have held that there be¬ 
ing no provision of lasv requiring a formal 
Older of contirination of the sale, the order 
of the Collector of 2nd December, 1889, 
did not prevent limitation beginning to run 
against tlie plaintiff from tlie date of the 
payment of the balance of tlie purcliase- 
money. 

The first question w'e have to determine, 
is what is the true construction of Article 
12 of the second Schedule of Act XV of 
1S77. Is it to be construed as meaning, 
that time began to run from the date of 
the confirmation of the sale in all case.s in 
which, as a matter of fact, there lias been 
such a confirmation, even though as a 
matter of law no such confirmation is ne- 
ces.sary; or, on the other hand, is it to be 
construed a.s meaning tliat time begins to 
run from the date of the confirmation ot 
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the^saleonly in those cases in which sncli 
confirmation is reqnirecl by the law ntiHer 
which the sale is held, and, in other cases 
from the date on which the sale becomes 
otherwise final anil conclusive by the law 
under which it is held. 

If the former construction is the correct 
one, the decision of the lower Appellate 
Court is ri^?ht, for the sale was confirmed 
on 2nd December, 18^0, and this suit was 
brought on 1st December l8-0. If the 
lattpr construction is correct, u furtlier 
question arises, vh., since sales under Ite- 
gnlatinn Vlll of i“Ul do not require con¬ 
firmation, when does a sale thereunder be¬ 
come final and conclusive if no suit is brought 
to set it aside.We are of opinion, that 
the latter construction is the correct one. 

We are of opini. n that the words in the 
third column of Article 12 “when the sale 
is confirmed,” ?uust. be held to refer to the 
time of confirmation of thesale as the starting 
point for limitation only in those cases in 
wliich sufii confirmation is reiinired by the 
law under which the sale is held to make it 
final and conclusive; and that the remaining 
words in the third column “or would other¬ 
wise have become final and conclusive had no 
such .suit been brought" refer to those cas.*s 

in which no confirmation is reqiiircMl by the 

law under which the sale is held to make 
them final and conclusive, but which be¬ 
come final and conclusive by efluxion of 
time (.see section 27 of Act XI of 1850) 
or immediately on the sale taking place. 

In this view we must hold that the lower 
Appellate Court was wrong in reckoning 
time from 2nd December 1889, the date 
of the confirmation of the sale. Time be¬ 
gan to run from the date when the sale be¬ 
came final and conclusive; and we have 
now to determine what that date was. In 
the absence of at»y agreement to the con¬ 
trary or of any statutory restriction, as sale 
of moveable or immoveable property be¬ 
comes final and conclusive on the payment 
by the purchaser to tlie seller of the full 
amount of the purcha.se-money. 

No special agreement is alleged in this 
case, and the Regulation under which the 
sale was held imposes no restriction. ^Ve 
must,therefore,hold that thesale becamefinal 
and conclusive on 21.st November 1880, 
when the balance of the purchase-money 
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was paid. This view is .supported by section 15 
Ot the Regulation. 

The learned Counsel for the re.spondents 
areued that as .section 15 of Regulation 
V It ot )bl.) requires the purchaser to 
take a cerfiticate of payment, and as no 
such certrficste was obtained in this ca.se. 
the suit cannot he held to be barred by 
imitation. We do not consider this argu- 
nieiit .sound. In the first place, section 15 
(toes not render the taking of a certificate 
neces-ary for the completion of the sale. 
And 11 , the .secnnd place, even if it does 
roru ei a certificate of payment of the pur- 
c iase-monP 3 ' necessary for certain purpo.se.s 
suci, as obtaining mutation of names in the 
zn,un,h,r'f, ollice, tliat does not affect the 
pre.sent question. The sale must he held 

to have become final and conclusive so soon 

as the purchaser became entitled to obtain 
such certificate, that la, .so soon a.s the entire 
amount of the piirchaae-nioney was paid. 
And the suit, having been brought more 
tlian one year after the date of such pay¬ 
ment, when the .sale became final and 

conclusive, must he held to be barred by 
limihition. 

Ihe appeal mu.st, tlierefore, be decreed, 
t le decree of the lower Aopellafe Court set 
aside and that of the fir.st Court re.stored, 
with co.sts in this Court and in the Court 
f^f appeal below. 

Appeal decreed. 


CALCUTTA HIGH COURT. 
SE.•o^t» Uivi Ai'peal No. 22ti3 op 1908. 

February 27, 1911. 

Present-. Mr .lustice AFookerjee and 
Air. Justice Teunon. 

RAAISONA CHOUDHUHANI AND OTHERS 
— Pf-AiNTiKF.s—A ppellants 

versus 

NARAKUMAR SINHA CHOUDHUBI and 

OTHKi.s —Defendants— Responlents. 

Vatu, (17/7 1819;, ss 6, 8 (2), 14— 

Soft! iinif/'r Pdtni Jifyulatioti not void hnf voidable — 
itfr of auction-purchaser, whether ran be impeached 
cnilatf.ully ajter expiry of the itcrioil for suit to set 
. fe sale Coats. 

//., a prtOu'f/f7r. sold ono-third sharp of tlio patui (o 
defendant No. 1 who again conveyed it to dcfcndniiL 
Iso. 2. //. then sold the rc;naining t\vo.third8 share 

tf) defendant No. 4. 'J'ho transferees did not register 
their names in the zemindar's sbeHstn and there was 
default ill the payment of rent to tlio zemindar, and 
the patui was sold under section 8, clause (2), of the 
I’atni Kcgulation in 1894 and defondaot No. 6 became 
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the auction.purchasor. Defendant No. 4 thonbrotiplit 
a suit for reversal of the cntii’o sale under section 14 
of the Regulation against the auetion-pnrchusor and 
the zetnindar, and made the original pntniilnf II. and 
also the purchaser of the one-third share, defendant 
No 1, parties to the suit- A eoinproiniso was olfcctod 
in that suit between the then plaintiff and the auction- 
purchaser, and the latter conveyeil to the former a 
two-tliirds share of the /rfitan * The suit was then 
dibiniesed with costs in favour of tlte zt’iniiKhtr. The 
auction-purchaser then sold his remaining ono-thiril 
share to the present plaiutilT, w ho hi-ing unable to 
get possession brought this suit for possession in 
lt<0b. The defence was that the sale under the rufni 
Rogulatiiin was void and, therefore, no title passed to 
the vendor of the plaintitf or to the plaintiff: 

Held, that a sale under the Pattii Regulation is 
not void but voidable; that to long as tlie iniftii mU' 
stood uarovorsed ami asanvsuitif now eommencod 
would be barred, tlie title of the auetirm-purchnsor 
could not be impeached colluierallv, am! that the 
suit must be decreed. 


^ Jn decidii.g the question of costs, u Com 

18 eniitled to consider not merely the conduct of lli 
parlies in the actual litigation, but also matters whic 
led up to the litigation. 

Appeal Irum tne decree of the First Sul: 
Judge of Dacca dated June 17th, 190Miffip ni 
ing that of tlie hirst Aluiisif of Naraingungt 
dated Alaj 24-h, 1907. 

Bahu //orem/ra A'a^ui'n J/iV/vi, for the Ac 
pellaiits. 

Babus Jogpsh Chumha Jtoy and f rohis 
ChiiuUra Mozurndar, for tlie Uespondents. 


JUDGMKAT. The subject matter of 

the htiption, which lias resulted in this 
appeal, is a one-third sliare in a patni taluk 

created on the 19th July 1888 by Nawab 
Asanulla as 111 favour of one Hara 

L.chan Das. On the 10th August 1 89, 
tlie lessee transferred to the first defendant 
bonamala, the one-third share now in dispute 
which was subsequenlly conveyed by Sona- 
inala on the 2nd January 1897, to the second 

defendant Nabakumar Singh. On the Uth 

April 189.1, Hara Lochan transferred tlie re¬ 
maining two-thiids share to Frobl.at Chandra 
Nftg, now represented by liis infant son, tlie 
fourth defendant, Piokash Chandra Nag. 
It does not appear, however, that either of 
the transfeiees got his name registered in 
the books of tlie landlord under the provisions 
^ section 5 of the Patni Kepulation of 1819. 

Default was made in the payment of rent to 

thesoHiTjf/rtr, and the re.'^nlt was that the 
patni was sold on the 1-lth Alay 1894, under 
eection 8, clause of the Patni liegnlation. 
Jlie fifth defendant, Basantakumar Sen, was 
dedared the purchaser at this sale for a sum 

of Rs. 51. On the 19th May, 18b5, Probhat 



Chandra Nag, the tran.sferee of a two-thirds 
share, commenced an action for reversal of 
the sale under section !4, against ihe pur- 
cliaser Basantakumar and tlie zemiudar 
Nawab Asanulla The original patiudar Hara 
Ijocban, as also the tran.sferee of the one-third 
share, the present first defendant Snnamala, 
were .('lined a.s parties defmidants. The plaint- 
itf, IribliJit Ciian Ir‘(i, asked for rever.siil of 

the entire sale, as he was hound ti) do upon 

the principle expl lined in the case.s of Vnuoda 
V. .SWciA v. Akkori (2) and Uam 

Vh'iran v. IIndiouv>],€(: (.'0 that the .sale of a 
putui cannot he declared good or liad in part. 
Tlie phtiiitiif further stated that he had failed 
to induce his co-sharer Sonamala ro join as a 
CO plaintiff, Init had no objection if, upon 
her application, she was transferred from the 
category of defendant to that of plaintiff. The 


suit was resisted liy the purchaser Basanta 
Kumar a.s well by the zemindar Nawab 
Asanulla; they denied that the sale was in 
any way irregular, and also suggested that 
the Court had no jurisdiction to entertain the 
suit, as the value of tlie disputed property 
exceed tlie limits of its pecuniary jurisdiction. 
During the pendency of this litigation the 
plaintiff came to terms witli the purchaser, 
anti the result was iliaton tlie 2.-Jrd Novem¬ 
ber the purchaser executed a convey¬ 

ance in favour of Probliat Chandra in respect 
of a two-thirds share of the pitni for a sum 
of Hs. 3 'jO. This was intimated to the Court 
and tlie plaintiff declined to proceed with the 
suit, which was tliereupon dismissed with 
costs in favour of t\\e ztmindar. On the llth 
August lc9 , the aimtion-purciiaser, Basanta 
Kumar, transferred the one-third share, 
which still remained with him, in favour of 
the plaintiffs in the present litigation. Tlie 
plaintiffs were unable to obtain possession, 
and commenced thi< action on the 26tli Feb¬ 
ruary I 90o, for declaration of title by pur 
chase and for recovery of possession. The 
principal defendants resisted the claim on 
the grouml that the sale under the Patni 
Regulation was void as contrary to law, and 
that, consequently, the plaintiffs had acquired 
no title under their purchase from the pur- 
cha.ser at that sale. In answer to this con¬ 
tention, it was argued on behalf of the plain¬ 
tiffs that so long as the patni sale stood nn- 
revepsed, their title could not he impeaclierl 


(1) 12 R. L. R. 370 
(3j 17 W. R. 122. 


(2) 23 C. 710. 
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colliiterally. The Courts below Imve overruled 
this contention, and have treated the suit as 
if it were one brouglit by the pntnuhrs for 
reversal oHlie sale. They have found that 
tile plaintiffs had f.ailed to pri>ve lliat tlio 
notices required i.y the Uegulation. had been 
duly served and have disnii,-sed the suit oti 
the ground that they had not anjuiied a valid 
title by tlieir purchase. Tl.e plaintiffs liave 
appealed to this Court, and on their behalf 
the decision of the Subordinate .hidge has 
been assailed on the ground that as tlie pulni 
sale has not been set aside in the manner 
provided l)y the Regulation, anil as any suit 
now commenced for the purpf.se would he 
prima facie barred by limitation, the title of 
the plaintiffs cannot be successfully impeach¬ 
ed, and there is, in substance, no valid answer 
to then claim. On behalf of the resp<)ndents 
it has been argued that the validity of tlie 
pahii sale may he collaterally impeached in 

the present suit as constituted, and that the 

plaintiffs are not entitled io succeed till they 
establish tliat they have an unimpeachahle 
title. The question raisetl is one of consider¬ 
able importance and apparently one of first 
impression, Imt we feel no doubt as to the 
manner in which it ought to he answered in 
view of well-recognised principles. 

Section 14 of the Ueguiution Vlll of Islff 
provides that it .sf:all lie competent to any 
party, desirous of contesting the right of the 
zemindar to make the sale, whether on the 

ground of there having been no balance due 

or any other ground to sue the zemimUir for 
the reversal of the sale, and upon establishing 
a sufficient plea to olitain a decree wifli full 
costs and damages, the purchaser should be 
made a party in such a suit, and upon decree 
passing for reversal of the sale, tlie Court 
shall be careful to indemnify him against all 
loss at the cliarge of the zemindar or person 
at whose suit the sale may have been made. 
Article 12 of the second .Schedule of the Limi¬ 
tation Act provides that a suit to set aside a 
sale of a patni faJiik, sold for current arrears 
of rent, must be instituted within one year 
from the date when the sale would become 
final and conclusive had no such suit been 
brouglit. Tliese provisions plainly indicate 
that tlie sale is treated not as void but as 
voidable. A sale under Regulation VIlI of 
1819 does not require to'be confirmed. Such 
a sale becomes final and conclusive when the 
whole of the purchase*nioney has been paid 


under .section 9 of tlie Regulation, and the 
period of one year runs from the date of such 
payment iBhnhnn v. Girish (4)]. It has not 
been suggested before ns that arrear.s, for the 

recovery of which the sale was held at the 

instance of the zemnidai\ were not due, but 
even if such an allegation were made, it would 
be worthy of notethat.section Hof the Patni 
Kegnlatioii contemplates a suit for reversal cf 
tile pale on tlie ground that no balance was 
due ; consequently, in .such a contingency, the 
question might arise whetlier the principle of 
the decisions in liaij Xalh v. Lalla Seetal 
Prrshad (.a); Ifnrkhno y. Bunsidhur (G) 
and Balh.okcn v. Simpson (7), namely, that 
a sale for arrears of revenue when no 
arrears are due is not a legal sale because 
the Collector acts entirely without juris- 
diction, would he applicable to patni sales 
held when no balance was due to the 
zemindar. In any event when a patni .sale 

is impeached on the ground tliat the notice 

required by the Regulation have not been 
duly served, the sale must he treated as a 
vnidal.le sale capable of reversal in a suit 
pi ope I ly constituted and commenced under sec¬ 
tion I 1- of the Patni Regulation. This view re¬ 
ceives con.«iderah]e support from the principle 
which underlies the decisions of the Judicial 
Committee in Tamdduh Rasul v, Ahme.d 
llusain (S). Goldnda Lai y. Ram Janam 
(9; and ^ ^lalkarjnn y. Narhari (10). 

1 hese decisions recognise tlie important 
doctrine that tlie omi.ssion to serve statu¬ 
tory notices, though it may affect the 
validity of a sale and render it liable to be 
reversed in an appropriate proceeding, does 
not render the .sale a nullity which may be 

ignored by the person whose property has 
been sold. This principle may not be of 
universal application, as indicated by the 
decision of a Full Rench of the Court in 
lurna ('hnndra Chatttrjee v. Binahandhn 
Mukerjee (ilJ, wliere it was ruled that the 
oriii>.sion of tlie Collector to serve a notice 
under section 10 of the Public Demands Re¬ 
covery Act of 1896, destroys his jurisdiction 
to hold tlie sale. In the cn.sebefore us, liow- 

(4> 1.3 C. L. J. ,330; 10 lixl. Cns. 87. 

(T)) 2 B. h. R. 1(F. R.); 10 \V. R. CC. 

(6)25 C.876;2C. W. X. 360. 

(7i 25 C. 8^3; 25 1. A. 151; 2 C. W. N. 513. 

(M> 21 0. fid; 20 I. A. 176. 

00 21 C. 70: 20 1. A. 165. 

(10) 25 a c,37;27 I A. 216. 

(11) 34 C. 811 ; 2 M. L. T. 371; 5 C. L. J, 696. 
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ever, ifc is impossible for us to hold thatlho 
sale was a nullity, because the notices re- 
quired by the Regulation were not proved to 
have been duly served. But reliance was 
placed by the learned Vakil for the respond¬ 
ents upon the cases of Maharaja of Uurdwan 
V. Tarasiindan (12) ; Maharaja of Burdwan 
v. Kristo Kamint (13) ; Maharani of Bnrdican 
V. Krishna Kamini (I t) ; Mahomed Zamir 
V. Ahdool Hakim (15) : Suritomoyi v. Oirish 
Chunder (16) ; Jhirro J)ayal v. Mahomed 
Oazi (7); Raj Karain v. Anatifahi (18) ; 
Rajou Chand v. Atulya (19) ; Bliugivan v. 
Sudder Ally (20) ; Baiknntha Nath v. Maha~ 
tab Chand (21) ; Haranath v. Jagaiinath (22) ; 
Raghob v. Brojonath (23) and Bejoy Chand 
V. Amritalal (24) to show that compliance 
with the provisions of the Regulation, as to 
the issue and service of the regulation notice.s, 
is essential for the validity of the sale. These 
cases are clearly distinguishable; thpy merely 
show that the validity of the sale is aifect- 
ed by the failure of tlie zemindar to comply 
with the provisions of the Regulation, and 
the .sale is liable to be annulled in a suit 
instituted under section 14 but they do not 
show that the sale may be treated as a 
nullity. 

The learned Vakil for the respondent.^, 
however, strenuously contended that upon 
general principle, the validity of a statutory 
sale may be attacked collaterally in a suit 
for ejectment brouglit by the purchaser or 
his representative in interest, and in support 
of this view, lie relied upon the analogy of 
the doctrine recognised in some judicial de¬ 
cisions that an objection to the validity of an 
execution sale may be raised by way of de¬ 
fence in a regular suit although the objection 
is one within the scope of section 244 of the 
Civil Procedure Code of lSS2 Bhiram Ali v. 
(JopikarUh (25) ; Chandra Mant v. Jlalijen- 

(12) 9 C. filO; 10 1. A. 19. 

(13) 9 C. 931; 13 C. L U. 427. 

(14) 14 C. 305. 

(15) 12C. 67. 

(10) 18 C. 303. 

(17) 19 C. 699. 

(IH) 1ft C. U)3. 

(19) 32 C. 053; 3 C. L. J. 40 

(20) 4 U. 41. 

(21) 17W. U. 447. 

(22) 11 W. U. 87 

(23) 14 \V. It. 189. 

(24) 27 0 308. 

(26) 24 C. 350; 1 C. W. N. 396. 


nessa (26) ; Durga Cha ran v. Knramat Khan 
(27); Tliathu v. Kondii (28) and [''e7ikat(ir(naa^ 
nachnriar v. Meenakshisundarnmaiyec{’2,0)• tn 

answer to this argument, it may bo pointed 
out that tlie doctrine upon which reliance is 
placed has not uniformly been accepted in 
this Court \_I)u’arka Nat/i v. Tarini Sankar 
Roy (SO); Durga t^'uaran v. Kali Prasanna 
(31) and MuniUaw (32)]; the matter 

is, indeed, by no means' free from difliculty, 
and when it arises directly for consideration 
ic may require careful examination. In any 
event, the application of the doctrine would 
prima fai'ie be limited by the conditions im¬ 
posed by section 47 of the Civil Procedure 
Code of 1908, which provides in sub-sec¬ 
tion (2) that the Court may, subject to any 
objection as to limitation or jurisdiction, treat 
a proceeding under tliat section as a suit or 
a suit as a proceedijig, and may, if necessary, 
order payment of any additional Court-fees. 
Tlie restrictions indicated sliow conclusively 
that there are weiglity reasons why the 
validity of the sale should not be allowed to 
be impeached collaterally in tlie present 
suit. In tlie Hrst place, in a suil; for reversal 
of the sale, the zemindar is a neces.sary party 
as is manifest from tlie provisions of sec¬ 
tion 14 of the Regulation. In the second 
place, as tlie validity of a patni sale must 
be challenged in its entirety, the jurisdiction 
of the Court in whicli the suit for reversal 
is instituted, must be determined with re¬ 
ference to tlie value of the entire painty where¬ 
as in a suit for po.ssessioii of a share^ of tlie 
patni taluk by the representative of the pur¬ 
chaser under the Regulation, it is the value 
of tlie share in controversy wliich determines 
the juri.sdiction of the Court. In tlie tliird 
place, if a suit for reversal of the .sale were 
now to be commenced, it would obviously be 
successfully met by the plea of limitation, 
because even if the defendants as plaintiifs 
in such a suit sought to avail themselves of 
the provision.-? of section 14 of tlie Limitation 
Act, for exclusion of the time during which 
they have defended the present suit [Juguten- 
dnr V. Dindyal (33) and Mangulal v. KandhiU’ 

(26) 4 ItuL Cas 168; 9 C. L. J. 404. 

(27) 7 0. \V. N. 607. 

(28) 32 M. 242; 1 In.l, Cas. 221 ; 5 M. L. T. 248. 

(29) 19 M. li. J. 1; 4 .M. L. T 285; 1 In.l. Cas. 193. 

(30) 34 C. 199; U C. \V. N. 513; 5 C. L. J. ;i94. 

(31) 26 C. 727. 

(32) 9 C. W. N. 972. 

(33) I W. 11. 310. 
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M (34)], it could be of no av.uil as against 
the who is not party to tliis liii- 

gation, while if they relied upon the pr.ivi- 

■sinns of section IS, for exclusion of tlie time 
during which they had been kept by the al- 
leged fraud of tl.e purchase from knowledge 
of their right to ask for reversal of tlie sale 
it could he of no avail ,as against zimi'ii’- 

diir, as the latter is not a party to this .suit, 

and as they themselves must have been ap¬ 
prised of the fraud, if any, before the 2!lth 
-tlay 190(3, when they tiled their written 
statement. Hut, even if these dilRcttlti'es 
could he overcome, it would have to he 
shown that the disinkssal of the previou.s 
.suit against the zemnidar was no bar to a 

second .suit of similar .scope ami de.scription 

Apart, however, from these c msideratioms, 
we are unable to accede to the contention 
of the respondents, that, as a matter of prin¬ 
ciple, the validity of such .sales ought to 
he allowed to he challenged collaterally 
Ihe three decisions of the Judicial Committee 
to which we have already referred [Tasfi,l::k 
Jlasiil V. AInnnil llusni'n (iz) ■ f.'nhuiil I.nl w 
llam (y) and SlM.ujn,, v. 

UOIJ undoubtedly militate against .such a 
theory. It must fuither he remeinheivd that 
the tendency of Courts is ag.iinst n Ihiteral 
impeachment, except in the ca.se of private 
transactions before they have passed from 
the domain of contract into that of judg 
ment [aiongh v. L .y .Nk ir. C.,mpn„u 

K’io) hnatoin Morigagp y. Hv},nfi (8o) • 
laroila.y. (inluuha (.S7;]. F„r illnsiratinns’ 
reference nniy be made tu Surnamuyi Ih,si 
V (3s)and (,'o,ochaud y 

Makhan (.:9), altliougb wbeie a decree eb- 
fa.ned by fraud bs s„ug]>t to be used against 

a person lie IS alloued, under statutory pro. 

visions (section U of tbc Indian Kvideiice 
Act) to show the true nature of the decree 
notwithstanding that no steps have been 
taken by him for reverse! of the decree 
imtariuiy. Nundo Lai (40) and Uajib Panda 
Lakhan (41)]. In the absence of such a 
statutory provision and in tbe face of an ex- 


(34) 8 A. 475 ar, \i. 4S5. 

T. 708; 20 

(36; 3 C. b. J. 260. 

(37) 1 Intb Cas. 289; 9 C. L. J. 3-3 at n. 303 

(38) 27 0.714. ' 

(39) 6 C. L. J. 404; li C. \V. N. 4S9. 

(40) 26 C. 891. 

(41) 27 C. 11. 


pce.ip .statutory mode for reversal of the .sale 
we are not prepared to hold that it ou^ 
O he allowed to he impeached collaterafly 
1 e gener.,! rule is that a judgment ren- 
>.v .1 Court having juri.sdiction over the 
iwrties and the subject-matter, unle.s.s re- 
versed or annulled in some appropriate pro- 
eeeding, i.s not open to contradiction or ira- 
peachmeiit in respect to it.s validity, verity or 
Iinding effect, by parties or privies in any 
c diateral action or proceeding. Whyte v. Hole 
(4_); lingers V. Wood (4;i)- Brisrop v <’/ 1 
041. Ihe same doctrine has been main 
tamed m the American Courts in numer- 

tillee decided by the Supreme Court of the 

O i led .States, V, ir/iiVmm, (t6); 

Wmm V Jonee (4t3); ami v. Hont 

Crnirn, ‘ ■"’'v onol Wood 

IT V 'I 

entul nmy be differ- 

en when a judgment shows on its face that 

III " 'T f'”' "f jnn'.sdietion either of 

pe son or tfie subject-matfer; such a 

and collaterally impeached by any person 
I'ion.''"l! ; I,''®;'?'"' '■« '"■"'"tl't in ques- 

to a rase "like'll "" application 

t l ease like the pre.seiit where the validity 

f the sale is plnmly intended by the hegi.s- 
atiire to he determined in a ,s„it, propeCy 

consti iited and brought iu a Court of com¬ 
peted .iiirrsdictiou, with,,, the time allow- 

Tlfe fed 7 " 11 be 

a te fed by the result. U e are. therefore. 

that^ll"'""'^""'■•'•'ion is inevitable 

alToVeT "'1' '-««l't not to have been 

a lo ed to challenge the validity of the sale 

suit. \Ve do not, how- 

subilTl'Tl the defendants may not, 

reiTd!- T limitation, have some 

e.stah'isl,p''t 

na/fi/VoJ the purchaser at the 

sistPfl'l ***** ^tlier persons who may have as- 
object ^ titfainment of his fraudulent 

4he result, consequently, is tliat this ap- 
peal must he allowed, the decrees of the 

(42) 8 (). IJ 493 91 J. 

(14) 2 213; 27 l{. n. 597 

(tn - K'*'W. 

( A"l <1A ^**7. 

tsl nuni\ ^ 304. 

Atl. . 5 I 4 *^*^‘*^ 416; 69 
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Courts below discharged, and the plaintiff 
awarded a decree for the one-third share 
of the patni taluk in dispute. In the cir¬ 
cumstances disclosed, however, and in view 
of the great delay in the institution of the 
suit, we direct each party to bear his own costs 
throughout the litigation, for in deciding the 
question of costs, we are entitled to consider 
not merely the conduct of the parties in the 
actual litigation, but also tlie matters wliich 
led up to the litigation, - v. V7i‘« 

(49)]. 

Appeal alluweil. 

(49) 6 Ex. D. 307; 43 L. T. 645; 29 W. K. 7. 


MADRAS HIGH COURT. 

First Civil Appeal No. 37 of 1908. 

February 21, 1911. 

Prenenl ;—Sir llalpli lienson, Judge, and 
Mr. Justice Sundara Aiyur. 

UiMAYLRUBUL’GUM FlLLAf— 

Plaintiff—Appellant 
virsus 

MAOAVAH VIDAGdM VAITHINATHA- 
SAWiMI ICOVHL, THKouGii ns trcstbe, 
SJIaNMUGAM PiLljAl ANi> oiiiERs— 

Respondents. 

Limitation Act (XV of lh77J, Sch. //, wt. 124 
—Sit»V for possension of an office—Startiny point if 
limitation —Pusnession e iminenced by defendant ad^ 
verifly to phhdijftt right of succeesion—Abrencc of 
appointment to o£ice for a period prior to defendant'x 
nomination—Itight of defendant to tack on period to his 
possession — Limitaliijn. 

One r. held the oflice of Sri Pandaram of a temple 
till •684. In 1884 lie rol iD({ui8ho(l the otUco and his 
widow, 7'., was jiormittcd by the trustee to perform the 
duties of the ollice by her proxy .1. A. conlimied in 
olKco till 1829 when T. was dismissed. Afterwards, 
no one was appointed to the olHce till 1900 when 
defendant was appointed. From 1889 to 1900 the 
tru8t(‘e hud the duties of the otlice performed by bis 
servants. In an action b}’ plaintilf for possession of 
the olHco and of the properties attached thereto in 
1905, on the gromul that he was the reversioner 
entitled to them after ’J': 

Held, that tlie suit was not barred under Article 
124 of Schedule 11 of the LimituLii)n Act as the 
defeiulani's possession did not commence to bo adverse 
to the iiluintitf before the date of his appointment in 
1900 and that he was not entitletl to tack on the 
possession of A. to his own, as A. only held on behalf 
of T. tlu’ough whom the plaintiff claimed and the 
period between <889 and UOO could not enure to 
defendant’s benefit as no one was appointed to the 
office during that period. 

Appeal against the decree of the Subor¬ 
dinate Judge of Tuticorin in 0. S. No. 32 
of 1905, dated 2nd October 1907. 


Mr. T. R. Vcncatrama 6WW, for the Appel¬ 
lant. 

Mr. K. Balamukumla Aiyar^ for the Re¬ 
spondents. 

JUDGMENT.—The plaintiff claims that 
he and the 9th and 10th defendants, as re¬ 
versionary lieir.s of one Veerappapillai after 
the death of his widow Tirumalaiarnmal, 
are entitled to succeed to the office of Srt 
Pa»Janiwi,oraccountant ina temple, and totlie 
properties appertaining to the ollice. His case 
is tliat Veerappapillai was in pnsses.sion of 
tlie ollice and the properties till liis deatli in 
1884 and his widow was in posse.ssion till her 
death in 1895. The suit is instituted in 
1905 tliat is witliin 12 years after the 
widow’s death. Tlie first defendant, the 
trustee of tlie temple, denies that the oflice 
wa.s held in hereditary succession, and as- 
.serts iuter alia tliat Veerappapillai relin¬ 
quished the ollice in April 1884; tliat plaint¬ 
iff and the 9tli and lUtli defendants had, 
therefore, no right to it; tliat Tirumalai was 
allowed by tlie trustee to liold the ollice by 
her proxy, Aiidinarayanapillai, but was 
dismissed in 1889 and that the 2nd defend¬ 
ant was validly appointed to it in 1900. It 
is unnecessary for tlie dispo.^al of this appeal 
to refer to the other contentions raised in the 
suit as the Subordinate Judge has di.sposed 
of tlie case on the 12th issue relating to the 
question whether the suit was barred by 
limitation. He finds that Veerappapillai 
divested himself of the ollice in suit from the 
2Hh April 1884, and the defendant’s 2nd 
witness had been in possession of the plaint 
schedule properties from June 1884 or even 
before the death of Veerappapillai. He 
further finds that as the plaintiff alleged in 
0. S. No. 31 of i90() tliat Veerappa could 
not validly transfertlie odL'e tc Audinarayana- 
pillai which he purported to do in 1884. 
Audinarayana must be treated as a trespasser. 
An the result of these two findings lie holds 
that the suit is barred by limitation. The 
Subordinate Judge has not kept the pro¬ 
visions of Article 124, Schedule II, of the 
Limitation Act in view in arriving at his 
finding. The starting point oriimitation ac¬ 
cording to that Article, in a suit of this nature 
is tlie time wlien the defendant takes 
possession of tlie oflice adversely to the plaint¬ 
iff.” The 2nd defendant, who is said to be 
the present liolder cf the oflice, is alleged to 
have been appointed in 1900 and it is not 




INDIiJSr CASES. 


PAKUAM }IA.ll V. KOVILIATll PARKDM PANOLl CIJERIA THARITPAI, 


[1911 


contended that he clainis tlir-niffh Aiidinu- 
rayana who accoi-din^totiieiowei’Conrt/'lias 
been in possession of the oilice from June 
ISSl.” The Sul)ordiiiate JmU^e oouM not 
mean, we take :t, that AuJinarayana liiiiiself 
lias been in possession from June up 

to the date of this suit as that is nohody's 
case. 1 he contention of the defendants was 
tliat he was in possession as proxy of 
Tirunialai till lSS9 and tliat the duties of 
the oHice were performed till the 2nd de¬ 
fendant’s appointment in 1900 i)y servants 
appointed by tiie trustees, while tlie plaintiff 
contended that till Tirumalai’s deatli in 189.">, 
she was in possession tlirougli Audinarayana, 
It is not clear liow in these circumstanres, if 
the plaintiff had a iiereditary right to succeed 
to tlie oiliee. it could lie haired l)y limita¬ 
tion. We are further nnalde to ludd, on the 
evidence on record, that Andinaraj ana. if 
he got possessiim in Junel'"lof the (dlice 
or its eniolnments. continued to l»u in posses¬ 
sion in liia own rigid. As alieudy pointed 
out, the defendant's own ease was (hat he was 
in possession as agent of Tirunialai. In April 
Veerappapillai transferred the office to 
Audinarayana hy the deed of .‘■ettlenient, Kx- 
hiiiit 11. In October l^^l a petiti- n, Kxliihit 
III, was addressed to the Tahsihinr of Sri- 
villiputtnr that he lind tran.sferred ptxssession 
of the oflice and its emoluments to Audiiiari- 
yana and reiiuested that the transferee’s 
name might he substituted for lii.s own in 
the Imnn register In In's deposition as de¬ 
fence 2nd witness Andinurayami merely 
.states that he loik possession under K.v- 
hibit 11 hut does i.ot say liow long lie re¬ 
tained pO'^se.‘*sion in his own riglit; on the 
other hand, the paftnh for tlie lands altaehed 
to the f'flice was issued hy flie tru.stee in 
Tirumalai’s name till l8!>5(Kxliihit B series). 
The ciuestion whetlier this was because Tiiu- 
rnalai nas appointed by the trustee to the 
Oflice without any recognition of her right 
to it as the lieir of Veerappa liad not yet 
been tried. The Subordinate Judge tliinks 
that as the hist book, Exhibit V, shows that 
as it was Audinarayana tliat paid the ktst he 
must be taken to have been in possession, 
but the prima fade inference to be drawn 
from the fact would be that he paid on ac¬ 
count of the paftadar Tirunialai. He does 
not explain in his deposition in wdiat capacity 
he made the payment. Tlie lower Court does 
not seem to have understood the facts 


neces-cary to he decided in connection with 
the question of limitation and we are unable 
to concur with it in its appreciation of the 
evidence on record. On the defendant’s own 

case that Tirunialai was holding office as an 

appointee under the trustee until 1889 and 
that no one was appointed to the office until 
1900, the suit cannot be barred under Article 
121. What is reiiuired under that Article to 
bar the plaintiff is that the office should have 
been held adversely to the rightful succe.s- 
sion hy the defendant. The 2nd defendant 
IS the pre.sent holder of the office. No doubt 
lie might tack on to the period of his own 
po.ssessioii tlie time during which any one 
else through whom he ciaim.s was in pos.ses- 
sion (See Mitra on Limitation, 4th Edition, 
pap 101)3, and the cases cited there) but 
according to the plea tliere was none holding 
the office from 1^89 to 1900. We must re- 
ver>‘e the finding of tlie Subordinate Judge 
on the J2th issue and remand the suit for 
fresh disposal on (he nierit.«. Tlie costs of this 
appeal will nl)ide the result. 

Cause remaruhd. 


^lADKAS HIGH COURT. 

Civil, Misi KLi.iNiLons Rei'itjon No. 1912. 

or 1910. 

(in Second Ai’peai-.s Nos. 1706 and 1707 

OK 1908). 

March 20, 1911. 

7Vexcn/;-Sir Arnold White, Kt., Chief 

Justice, ami .Mr. Justice Sankaran Nair. 

I’AKRAM HAJI—Petitioneu 

versus 

KOVILIATH PARKUM PANOLl 

CHKRIa TIIARUVAI and others— 

Resi-undents. 

Jh'crr, iiiiH ndtiu'iit it/—of appeal—lUghl 
oj Coiii t f(i (iinenif ilrcrce of lotvcr C'uftrl. 

•An Aj>|ti‘lliii(.> C'tiirf li.as jn)W(*r to ainotul tfio decree 
ot a louor Court, wluui tliorc is a patent vunance 
betwoon it and iIk* judgniont, even tliougli it dis- 
nii.ssos the nppe.al for dofaidt. 

l^ieliiirinfijaiiijiir v. Sexlttif/iiar, 18 Af. 2I-I and 
h'l., Y. Ahme.l^ Ila^ain, HO A. 290; A. W. N. (1908) 
ItO; 5 A. I.. J. .5,ST, referred to. 

Application praying that in the circum¬ 
stances stated in the aflidavit filed there- 
wRh the High Court will be pleased to 
direct the amendment of the lower Appellate 
Court’s decree in A. S. No. 261 of 1907 
decree from which S. A. Nos. 1706 and 1707 
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of 1908 were preferred so as to make the 
same more specific and clear and to bring the 
same in conformity with the judgment of the 
lower Appellate (!;ourt. 

Mr. T. K. Govinda Aiyar^ for the Peti¬ 
tioner. 

Mr. P. Kandu Panika)\ for the Respond¬ 
ent. 

JQDGMKNT.—It is conceded by the 
first defendant the appellant in S. A. No. 170G 
of 1908 on the file of this Court that the 
decree of the District Court is not in accord¬ 
ance with tlie judgment of that Court. 

The Counsel for the 1 Ith defendant (the 
appellant in S, A. No. 1707 of 190-^ on the 
file of this Court) when the appeal came 
on for hearing before tlii.s Court stated he liad 
no instructions and the appeal was according¬ 
ly dismissed for default. 

We are of opinion that the principle of the 
decision of the Fall Hench in Pichucayi/angar 
V. Sf^shnyya (1) [see too Asma Pihi v. Ahmed 
Ilusaini'l)] is applicable here notwithstanding 
that the appeal wa.s dismissed tor default by 
this Court. 

We accordingly order tlie amendment now 
prayed for. 

There will be no order as to costs. 

(1) lb ‘Ji 1. 

(2) 30 200; A. \V. N. (I90b) lOOj .j A. L. .1. .jH4. 

PUNJAB CHIKF COURT. 

ClMMINAL ReVI,SION No. 19 OF PMl. 

April 10, 

Present: —Mr. Justice Johnstone. 

Musainmat FATTl—C onvict—P crmoM.u 

versus 

EM PEROR—Resi'Ondent. 

Penal Code (Ar/A/.I y/IbOO), 3GI—— 
“Latr/ul i/nardian/' iitcaitiiiy ol' — Pui’cha^ci of amino/' 
'jiil from Iter Itnohand in a latrful ijuardiau. 

The husbftiul of tt minor ^irl, uiuler IG veurs of 
age, boUl her to onu ,S’.; while slio was living with .S’, 
she was i)crsuuded hy tlie petitioner to leave his 
liOU.se: 

iie/d, that for the purposes of eoetion 361, Indian 
I’onal Code, 8. was the lawful guardian of the innior 
girl and that the petitioner was consequently gniltv 
of kidiiapiiing her from lawful gimrdiaushij). 

The term “lawful guardian’’ does not include a 
lierson who has himself gained possession of the minor 
hy an offence under section 3GI, Indian Penal Code. 
But it does include not only the jiarents or relations, 
in whose house the minor lives and is brought up, 
but any other person witli whom the minor losidcs 
by the consent, express or implieil, of those who have 
the higher legal right. 

Kmprem v. Pamciitle, H C. 1>71, upjdied. 

(i'lccn V. U thho. 2 N. \V.IM1.C.R. 2bG, distingui-died. 


Petition, under sections 4d5 BT) of the 
Criminal Procedure Code, of tlie order of tlie 
Ses.sions Judge, Lahore, dated 29th October 
1910 affirming that of the Magistrate, 
1st Class, Lahore, dated drd August 1910, 
convicting the petitioner. 

j\Ir. Ganjmt R(u\ for the Petitioner. 

Mr. Bevan Petmau, (loverninent Advocate, 
for the Respondent. 

JUDGMENT.—In this rase the facts 
are quite clear. The girl Parbatti was the 
wife of one Surjan who becoming tired 
of lier sold her to one Sain, a iiirber. 
She was living witli Sain in Anarkali when 
she made the acquaintance of one Bishamber 
Babu, a Sub-Inspector of Police. The girl, 
being under lb years of age, is a minor fur 
tlie purposes of the criminal law. It seem.s 
that Bishamber paid tlie girl illicit attentions 
and also employed the accused in the pre¬ 
sent case, a sweeper woman, to urge the girl 
to leave Sain and go away with him, and on 
a certain day the accused actually persuaded 
the girl to leave Saiu’s liouse for thi.s purpose. 
The gril pretends that the accused deceived 
her by saying tliat they would go and see 
tlie Mu.seum but 1 think it is practically cer¬ 
tain that sliekiiew tlie accused's object was 
different. It is not nece.ssary to detail the 
.story here. It is enough to .say that tlie ac¬ 
cused did actually take away the girl from 
the guardianship of Sain, and a.s she is minor 
the onliMiuestioTi for consideration is whether 
Sain can be said to have been lier lawful 
guardian. Section d(5l of the Indian Penal 
Code runs as follows:— 

Whoever takes, or entices any minor 
under fourteen years of age if a male or under 
sixteen years of age if a female or any 
person of unsound miiid out of the keeping 
of the lawful guardian of such minor or per¬ 
son of unsound mind without the consent of 
such guardian is said to kidnap sucli minor 
or person from lawful guardianship.” 

And an explanation follows in these word.s: 

‘The words lawful guardian’ in this sec¬ 
tion include any person lawfully entrusted 
with the care or custody of such minor or 
other persons.” 

The question is, then, whetlier Sain was a 
lawful guardian of the girl Parbatti. i\layne, 
ill discu.ssing tlie question of the meaning of 
tlie words “lawful guardian,” says tliat the 
words include not only the parents or rela¬ 
tion! in whose house the minor lives and is 
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brought up, hut any other person with whom 
the minor resides by the consent, express or 
implied, of those who have the higher le^al 
right. lUeems to me that, although the 
conduct of Surjan in selling the girl to Sain 
was immoral and reprehensible, nevertheless 
ftain is the lawful guardian of the girl for the 
purposesof section :ii;I of the Indian Penal 
Code lo hold the contrary would involve 
the denial of protection to the girl Parhatti 
altogether. Authority for this view will he 
found in ICmpn-n-.' v. Pemnuth; (1) where the 
learned Chief Justice said: — 

We think that the somewhat liberal 
explanation of the words ‘lawful guardain’ 
under section d(>l is intended to obviate the 
difficulty which would otlierwise arise if tlie 
prosecution were required to prove strictly in 
cases of this kind that the person, from whose 
care or custody a minor had hecn abducted or 
kidnapped came strictly within the mean¬ 
ing of a guanlian according to the legal ac- 

ceptation of that word." 

In quern V. Bui,leu (j) tl.e circnm- 

stances were entirely -liffereiit from those 

of the __present case. The term “k>vful 

guardian , of course, does not include a 

person who has himself gained possessior; 

of the minor by an offence under section :i(ij 
Indian Penal Code. 

I\.r the.se rea.so„s I t|,i„k that the derision.s 
of the Courts below were correct and that 
Muss,.mm,,t Fatti has been rightly con- 
vic ed unde^section of the Indian Penal 
Code. The petition is, therefore, rejected. 

(IISC.SITI. 

V2)2S. W.l*. H.C. H. 28J. 


MADllAS HICH COCRT. 

PiiiST Civil Arn:AL No. 207 oh' 

February 22, UUl. 

PresenhSiv Ralph Henson, JuJge, and 
Mr. Justice Sundara Aiyar 
«IVA SUHRAMANJA MCDAIJAR am. 

01' 11E S — A P r I: L L A N T - 
vemu.f 

aN A N AS AM M A N {) A PA N L) A K A 
SAN NAD HI—RE>po.<nENr 

Transfer of Property Art {[I'of I8S2>, x r,.’,. 8uh.>,er i 
cl, {v)-Vendor onA purcfoircr - Vendor’^ lion Jorunpiid 
purch isc-unncy -M>n'y irhirh oculor directed r'nd‘>e 
to p'ly to a third pnrly - lien. siibrii.it.< ^Aj:ncij 

— Wuiverof a p'jrttono/ the nnujnnt by payee, whithjr 


tor the bendif of the person authorising payment. 
A ppi-son, who directs another to pay money to a 
l•Irdper«.rl, isontitlcd to countermand that order 

.vi‘r,V"'t - 'Ih'Pct relations 
h the third p.M-aon ami ag cod to pay it to him. 

'Miert- an agent in dircctcrl or aiith rised by his 

prin-ipal to pay r<) a third person moneys existing 

oi ncmiing in hr.s hands to the use of the principal 

■n-d heoxpres.dy or impliedly contracts with mch 

timd person to pay to him, or to receive or hold the 

^y<n,\nshoUn\f,.yU>chis use. ho is personallv 

uidc to such third person, or to receive or hold 

mnneyon his helmlf. or for h.s use, as tl.e case 

nn) he. oven if he has had fresl, instructions from 

the principal not to pay to such third person. 

b..80,18L.T. 881; 17 W. 11.8, 

- Ami if the per.Mm enriilod to the pavmeut 
> \cii>es a portmn of the amount, in favour of tlie per- 
>on dircciod to pay to him. fl.atisa henent derived 
w the latter from the creditor for which hois not 

y-n.d o aeconn. („ the person l.y whom he is 
oirrMfed to makefile paynuMit. 

rn.nMV^ i *''7*'^,*** **'" luipaid pui'clmse- 

I '*'*■' ^■’^1"''-*^® or implied 

coiilract r)F wnjvcp* * 

V, M„cph.-rs:n, ;{I {;. referred to. 

Au-minr. who has direeted (he purchasemoner 
■ .• nrt.on her.-or to he . aid to a third party, must 

ph^ from hiseomluct, i e ri;;!,, (., n lien for an'v 
I nn Ot tl.e money to he paid to the thin! partV 

and'r f he airreeme-it. 

7M. L. T. 37(i: 

dd M. Uh. o Ind. Cas. 87. referred to 

"‘■‘•I; li ease the vendee cannot Is- regarded 
l*nlding (he money ns the vendor's agent. 

Appeal against the tlecree cf the Sub-or- 
(Imate Judge’s Court of Tinnevelly in 0. S. 

Ao. J/ of 1!) )7. 

-Mr. T. If. Veytra/ntma Sastry, for the Ap- 
pellant.s. 

.\1 r. k. Sauivusu Aii/eutier, (uvthe Hespoiiclent. 

JI.L)G.\ll.JM',_'rhe phiintlff In the suit 
13 the pre,sent Pm,dam .Sannadhi of the 
Uhaminpuram Adhinnm. The .suit is for 
le.iecovery of a portion nf the coij.sideratioii 
which the plaintiff alleges to he due from 
the 1st defendant and from the defendants 
^03. Ih to -^0 for the sale of a village 
)3 onging to the Adliinam which was made 
hy hi.s predece.s.sor in ollice in favour of 
the 1st defendant on the 12th July 1901 
or Rs. l,27.PUll. The plaintiff alleges that 
the portion of the consideration now sued 
or IS sti 1 due from the vendee and he 
seeks in this .suit to enforce his lien for 
the unpai l parcliase-mniey under section 
5.J, sab-sectiiu t, cUuss (,•), of t’le Trani- 

fer of Property Act. The venle.-, Paalam 
binmlhi. flieJ sihn j i3.,t]}t, the! sale and 
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the plaintiff is his successor in the office. 
Ttie defendants Nus. 1(3 to 20 are members 
of the undivided family to which the let 
defendant belongs and have been impleaded 
on the ground that the property was pur¬ 
chased for tlic benetit of the family. The 
defendants Nos. 2 to 15 are purchasers 
and mortgagees of some of the propeities 
sold to the l>t defendant. The lower Ccmrt 
gave a decree in the plaintiff’s favour for 
a porlid) of the amount .sued fur. Tliis 
appeal relates to two of the items which 
the lower Court found to he due to the 
plaintiff. The tir.st of these items— a sum 
of Hs. 2,6GU—is described in tlie sale-deed, 
Exliibit A, a.s ’the sum retained for pay¬ 
ment to Sankaramuithi Mudaliar, as auction- 
purcha.ser of the lands sold in auction for 
arreais if revenue of the last of 

Pattavilaham being Chidambaram Nataraja 
Kattalui and lor obtaining a sale-deed in 
my name.” The second item—Ks. 2,812 8-0 
— is stated in Kxlubit A, us received by 
tlie vendor in cash, but the ist delendunt 
admits that it was not so paid, but was 
reseived with him for particular purposes 
which we shall refer to hereafter. 

The plaintiff states in liis plaint that tlie 
amount of the Hr.'^t item was not paid to 
Sankaramurthi Mudalias required under tlie 
sale-deed, and that the sale was not obtained 
in favour of the Adliinani. The defence 
with regard to this item was tliat the amount 
was paid to Sankaramurthi Mudali and 
v^as utiliserl by him for purchasing the Pat- 
tavilaharn land referred to in Kxhibit A, 
the purchase being made beininxi t(*r the 
plaintilPa Tlie plaintifl’.s case is that, 

on account of the delendant's failure to 
pay the amount to Sankaiamurihi Mudali 
and to gel a conveyance fn m him of ihe 
land in favour of the plaintiff’s predecessor 
or the plaintiff, Sankaramurthi Mudali sold 
the lands to one Chidambaranatha Thambiran 
of the plaintiff’s Adhiiiam for Ra. -1,000 
on the Kith July lOOd (Exhibit F). The de¬ 
fendants pleaded also that the suit was barred 
by limitation, but tlie Subordinate Judge 
decided this issue in the plaintiff’s favour 
on the ground that, as the suit was to en¬ 
force tlie plaintiff’s lien, the period of liini- 
lation applicable was 12 years from the 
time when the money was payable. On the 
merits with respect to the Hrst item, the 
Subordinate Judge held that Sankaramurthi 


^fudaliar, the purchaser at the revenue-sale, 
might have been betiamidar for the Pandara 
Sannadhi, and lie also lield that Sankaramur¬ 
thi Mudali received the sum of Rs. 2,000 
required for the purchase from the Ist de¬ 
fendant, but he was of opinion that the 
amount was not paid by the Ist defendant on 
the plaintiff's account but ns part of the 
.suDi of Rs. 5,U1.>0 wliich he had agreed to pay 
to Sankaramurthi as brokerage for his 
services in inducing tlie Pandara Sannadhi 
to sell tlie village to the 1st defendant, 
though the Pandara Sannadhi had already 
agreed to sell it to a tliiid person. 'I’lie 
Subordinate Judge seems to place consider¬ 
able reliance on the statement in Exhibit 
VI, a.^ale-deed executed on the loth Septem¬ 
ber ii»01, nearly two months after the date 
of Exhibit A, by the 1st defendant in favour 
of tlie 2nd and 8rd defendants of a 
portion of the village, that out of the 
consideration-money for that sale, 
R<. 2,duo had been received by the Ist 
defendant to get hack the Pattavilaham land 
wliich had been sold away at the revenue- 
.sale, taking the statement to mean tliat .so 
far as the 1st defendant was concerned, 
Sankaramurthi Mudali w’as tlie actual purt 
cha.''er at the revenue-sale, and that “lie 
tot‘k the loan from the 2nd defendant to 
be paid to the l^indara Sannadhi to enable him 
to re-purchase Ihnse lands from the Mudaliar.” 

e are of opinion that tlie inference drawn 
by the Subordinate Judge from the state¬ 
ment in Exhibit VI just referred to is errone¬ 
ous. Now the facts are tliat the plaintiff’s 
predcces.’^or entered into an agreement with 
the l.st defendant on the 2nd June 1901 to 
sell the village to liiin; that tlie Pattavilaham 
lands were brought to sale for arrears of re¬ 
venue on the 25tli June, on which date 
Sankaramurthi paid into the Talnk Office a 
sum of Rs. 40U-U-0 cn account of the deposit 
amount due by iiim as purcha.ser, that llie 
Pandara Sannadhi sold the village in dispute 
to the Ist defendant under Exhibit A on the 
12th July, and that Sankaramurthi Mudali 
paid into the Taluk Otlioe the balance 
amount due by' him as purchaser of 
Pattavilaham lands, Rs. 2,187, on the 24t]i 
July. On the date of Exhibit A, therefore, 
Sankaramurthi had yet to pay the major 
portion of the amount due for the revenue- 
sale. The l.st defendant had already receiv¬ 
ed from the 2nd and :ird defendants Rs. 4 O) 
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foi paying that deposit, and it had been 
agreed that tlie hitter should pay Sankara- 

inurthi ^ludali tlie remainder of the amount 

required for the sale. The 1st defendant 
f'lmseJf Iiad previously agreed to sella por¬ 
tion of the village to the 2nd and -Ird defend¬ 
ants and he received Us. 2.ii0() from them 
lor payment to Sankaramurth i. It was 
recited in Kvhihit A that Ks. 2,illlO was re¬ 
tained with the 1st defendant for payment to 
Ninkaramurtlii, although Us. vn) out of tlie 
amount had been admittedly already paid to 
nm, proimbly because iioariy six-seventhsof 
the amount had still to he paid. The state¬ 
ment that a sale-deed should he obtained 
from .Sankaramiirthi in the plaintitf's favour 
rs not inconsistent with the purchase being 
really for the henelit of the piaintilT, as it 
would he con-sidered desirable to liave a 
formal re-conveyaiice from the hcuarnnhir. 
the statement in Kxhihit VI already refer¬ 
red to about getting hark the Uattavilaliam 
lands from Sankaramiirtlii is also consistent 
with that view. In our opinion, tiiere can 
)e no dolnit on the evidence that San- 
karamiirthi was a mere /'Ornmn/fo-for the 
plaintiff’s predecessor. He heh.nged to the 
.linnevelly District, and there does not 
i'ppearto have lieen any reason for his pur- 
eiasmglaml of which ho h„ew nothing,,,, 
the liinjoi-e l)i.str,ct. He wa.sa nian nf .small 
means pos.sessed nnly of prope,ty ,vo,-(h 

vs. .) J. ][fc (qoI.; i„i im,|,ei|iate .steps to 
pt pos,se,ssion of the lands pi,rcha.»ed 
ny h,m at the auction. .\l,-, Srinivasa 
Jyenga,' contend.s that although all thi.s 
may be true, and althongh the pui-chase 
w,.s made with the intention that the 
land should ho conveyed ultimately to the 
aiiiai.i h)annadlii, still .Sankarainurthi 
intended to miike the purchase for his own 
heneht and to keep it until the Pandara 
hannadhi should take a re-conveyance from 
him, and the amount of Hs. 2,iiO0 was receiv¬ 
ed by him from the Lst defendant, not on ac¬ 
count of the Pandara Sannadlii, but in part 
payment of Rs. ”>,000 due tohirnself for broker¬ 
age. We are altogether unable to believe 
that there wa.s any agreement on the 1st de¬ 
fendant .s part to pay Sankaramiirtlii a .sum 
of Rs. 5,00o as brokerage. There is no do¬ 
cument evidencing any such agreement. It 
IS extremely improbable that such a large 
■sum would be promised to a per.son in the 
position of Sankararnurthi for any help or 


[l9Jl 


service he might have agreed to render to 
the 1st defendant by inducing the Pandara 

Sannadhi to prefer the 1st defendant as pur¬ 
chaser of the village to the person to whom 
he had already agreed to convey it. There 

is no documentary evidence of any demand 
made by Saiikaramurthi on the Istdefendant 
for the payment of this large amount, and it 
IS admitted that, after the alleged payment 
of Rs. 2.(:oO, .Sankaramurthi had taken no 
ellective step.s to enforce the payment of the 
balance. No explanation is given for his 
fadiire to do so. He i.s utterly unable to 
give anysatisfactory explanation of the use 
he made of the sum of Rs. which he is 

alleged to have received by the sale of the 
Village to Chidamharanatha TImmbiraii 5 
years later (Exhibit P, dated 30th July lOOd). 
The Subordinate Judgeobserve.s that Exhibits 
C and J conclusively prove that the 1st de¬ 
fendant promised to pay brokerage to San- 
karamurthi; hut we cannot agree with him in 
this view. Kxliibit (J does not state in what 
year it was written. It showsthat Sankara- 
inurthi liad probably .soniotliing to do with 
seeing that tlie sale of the village was made 
by the Pandara Sannadlii to the l«t defendant 
ami not to the previous promisee, but it 
shows nothing more. Kxhihit J i« dated the 
-•>tli March iim.J, and i.s addressed by tlie 1st 
defendant to one Palvanna .Mudali, who i.s 
.said to have been an honorary agent cf the 
plaiidifl s in Tinnevelly. The 1st de¬ 

fendant tells the addressee in tliat letter not 
to he afraid with regard to a matter connect¬ 
ed with a per.son called Sankaramurthi Chin- 
iiayya. and that he (the writer) had no evil 
inientifin with re.spect to that person in the 
least. The 1st defendant .say.s that the iinin 
icferred to as -Sank iramurthi C’iiinnayya 
in I'/xIriliit J is a cousin of the other Sankara* 
murthi, the purcliaser of tlio Pattavihiliam 
lands, and that the letter, refers to the carry¬ 
ing out of some promise, which the writer 
had made to the cou.sin from whom he had 
received Rs. 7:>0 without any voucher. This 
version look^ more probable tiian that of 
Sankarainurthi, the plaintiff’s 1st witnes.s, 
corroborated by the evidence of Palvanna 
Al.udaliar. At any rate, we are not sati.sfied 
that Exhibit J contains any reference to the 
alleged promise to pay brokerage to Sankara- 
murthi. Palvanna .Mudaliar had admittedly 
nothing to do witli the brokerage beyond 
vn-itmg one letter to the 1st defendant which 
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he was not called upon to produce, and seeing 
that Sankaramurthi made no subsequent at¬ 
tempt to recover tlie balance of commission 
due to him, we are unable to act upon his 
evidence or that of tlie plaintiff’s 2nd wit¬ 
ness. The Pandara Sannadhi did not call 
upon the 1st defendant till tlie 20th June 
1902, when he wrote Exhibit V, to carry out 
his promise to pay Rs. 2,000 to Sankara- 
luurthi and to get a conveyance from him of 
the Fattavilaham lands. Pefore the date of 
that letter, quarrels had broken out bet- 
w'een the present plaintiff, wlio was then 
Chinna Pandarom, and the Pandara San¬ 
nadhi, who had appointed him as Chinna 
Pandara Sannadhi to succeed to his ollice 
after his death The Pandara Sannadlii 
charges tlie 1st defendant in Exhibit V with 
joining with theCliinna Pandaram in the 
quarrel and doing fraudulerit acts against liim 
and lie calls upon liim within one week from 
the date of Exhiljit V to pay not only the 
two sums in dispute in this appeal hut also a 
further sum of Rs. 7,000 stated in Exhibit A 
to have been received previous to its execu¬ 
tion and now found by the Subordinate Judge 
to have been so paid. Jt appears veiy pro¬ 
bable that the Pandara Sannadhi, irritated 
by what he considered improper conduct on 
the 1st defendant’s part in joining the pre¬ 
sent plaintiir, was attempting to recovei’ once 
again monies wliich tl,e 1st defendant had 
already paid. It is immaterial for the pur- 
po.ses of tliis case whether the l.st defendant 
was really helping the present plaintiff in his 
quarrel with tlie senior Pandaram or not. 
The subsequent sale by Sankaramurthi in 
favour of Ohidambaranalha Tambiran also 

much suspicion. Xot 
only IS Sankaramurthi unable, as already 
stated, to explain what lie did with the .sum 
of Rs. 4,000 alleged to have been received by 
him, but the plaintiff has also witliheld evi¬ 
dence whicli would prove that it was a honn 

./i^/etransaction. Chidambaranatha Tambiran 

who IS a disciple of the plaintiff, has not gone 
>nto the box to swear to iiis purchase, and it 
looks unlikely that the plaintiff would allow 
Uie Pattavilaham lands, belonging to a 
KatlnJni and iield by liim, therefore, as a 
trustee, to be .sold for arrears of revenue and 
to pa.S8 away Hnally from the Knttalui. The 
Subordinate Judge’s attention was not direct¬ 
ed to the probabilities of the case referred to 
by us. We are of opinion tliat Sankara- 


murtlu made the purchase of Ibttavilaimm 
laiKHeuamf for the J^indara Sannadhi with 
the monies paid by the Istdefendant as part 
of the consideration for Exhibit A. AVe, 
therefore, reverse the finding of the Subordi¬ 
nate Judge with regard to this item. 

1 he second item in the appeal relates, as 
already mentioned, to an amount stated in 
Exhibit A to liave been paid in cash to 
the vendor on the date of the sale. As tlie 
1 st defendant admits tliat theamount was not 
paid tlien, the rmns is on him to show that it 
was subsequently discharged. His case is 

that it was retained willi liim to be paid to 

the 2nd and .h'd defendants in the suit, who 
are prior mortgagees of .some lands included 
ui Exhibit A, on account of damages due to 
them from the i*andara Sannadhi in eonse- 
quence of the irrigation facilities of the lands 
ha\ ing been rendered defecti\'e by .some w’orks 
done by the (lovernment. The Subordinate 
Judge Hnds that the Pandara Sannadhi had 
entered into an agreement with tlie 2nd and 
drd defendants to pay a sum of Rs. 1,.500 a 
year on account of damages accruing to tlieni 
in coM.seqnence of the cliange in the condition 
of the properties mortgaged to them. Ex¬ 
hibit A was executed on the 29th of of 
Pilo.ra year. The 1st defendant contends 
that, as the ('hVirai KaJaratIn of the 
previou.s year liad then expired and two 
months of the T’ilnra year had run, the 
mortgagees (defeiidanfsXos. 2 and3) claimed 
damagc.s at the rate of Rs. 1,500 a year both 
for the previous year and for the current 
jearii/rtru, tluit Rs. .3,000 was thus due to 
them, and that the sum of Rs. 2,S42-S-0 was 
to be paid for tlie piirpo.se. a small deduction 
being made as the damages for the T’iUn-a 
year would bo paid in advance before they 
were due. The Subordinate Judge decreed 
a sum of Rs, 1,492.8-0 in the plaintiff’s 
favour for this item liolding that it was not 
hkely that the 2iid and 3rd defendants, who 
had already an agreement from the 1st de- 
fendant for the sale to them of the mortgaged 
property, would have insisted, in the cir¬ 
cumstances, on the payment of the amount 

of damages due to them; but that the other 
persons, who were co-morlgagees witli them 
to the extent ot 3 o(hs share of the mortgage 
\vere likely to have insisted on the payment 
of their .share of the damages. The 1st de- 
iendaiit having admitted that lie was able to 
compound the mortgagees’ claims for damage.^ 
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W payment of a sum of Rs. 2,250-0-0, the 
Subordinate Jud^e held that the plaintiff 
was entitled to recover 2 6ths of that amount 
which he took not to have been paid by the 
Ist defendant, llis view, therefore, must be 
taken to be that the Pandara Sanna lhi aj?- 
I'eed that the 1st defendant should pay the 
sum of R^, 2,-^42-S*0 to the mortg;agees 
towards their claim for daniacres, but, as the 
Ist defendant did not actually pay a portion 
of the sum to them, the plaintiff is entitled to 
1 ecover that portion. He does not consider the 
tiuestion whether the 2iul and drd defendants 
ever agreed with the Pandara Sannadhi 
directly that a sum of Rs. 1,102-8-0 need not 
he paid. If they did not do so, b it remitted 
the amount in favour of the 1st defendant, 
the plaintiff would have no title to I'ecover 
the amount from him. A person who 
directs another to piy money to a third 
person, i.s, no doubt, entitled to countermand 
that order before that person lias entered 
into direct relations with the tliirvl person 
and agreed to pay it to him. Rut, as stated 
in Rowstead on Agency, Fourth Edition, p. 
414, where an agent is directed or authoris- 
ed by bis principal tf> paj' to a third person 
money existing or accruing in his hands to the 
use of the principal, an 1 he expie.ssly or 
impliedly contracts with such third person to 
pay to him, or to receive or hold the money on 
his behalf, or for his use, he is personally liable 
to pay such third person, or to receiv'f* or hold 
the money on his behalf, or for hi.s use, as the 
case may he, even if he has had fresh 
instructions from the principal not to pay to 
such third person.” [See (hixHn v. Weatherhy 
(1)]. And if the person entitled to the pay¬ 
ment excuses a portion of tiie amount in 
favour of the person directed to pay to liim, 
that is a benetit derived by the latter from 
the creditor for which he is not bound to ac¬ 
count to the person by wliom be is directed 
to make the payment. Tlie 1st defendant 
swears that he paid a sum of Rs. 2,2.'0, and 
that the rest was remitted in his favour by 
the mortgagees. There is no evidence to 
contradict his statement. There is, no doubt, 
some force in the argument for the respond¬ 
ent that this matter would then probably 
have been referred to in the sale-deed, Ex¬ 
hibit VI, executed by fJie 1st defendant in 

favour of the 2nd arid •■tid defendants, and 
(1) H Q. B. 9 H. A S 7V«5: S? L. J. (). B. aSO: IH 
h. T. KSl; 17 W. R. S. 


that it wouM have been appropriated as part 
of the consideration for that sale. B it, on 
tlie other haul, it is iraprobible that the 
mortgagees, having an agr 0 em^nt in their 
favour entered into by the Pandara Sinnadhi 
promising to pay them Rs. l,5dJ-0 as 
damages every year, would have agreed to 
waive tliecliim altogether. On the whole, 
we feel inclined to accept the stiteraent of 
the 1st defendant that lie did pay tlie am mnt 
of R^. 2,2-))-0.0 to the mortgagees. Rut it 
IS unnecessary to decide this queUion as, in 
our opinion, the plaintitf cannot chirn a lien 
for the amount which, according to the ^nj. 
ing of the lovver C mrt, (an 1 we concur in 
that linding), the plaintitf dire'^tel the 
vendee, the 1st defend int. to pay ti tlie 2:j'i 
and .^rd defendant'J. A vendor’s right of 
lien for unpaid purclia^e-money was consider¬ 
ed at length by the J idicial Committee of the 
Privy Council in U v. Mnrp/terson (2). 
As laid down in that case, tlie lien, n ) doubt, 
can he lost only by an express or implied 
contract of waiver. Rat it.seems to us that 
a vendor, who has directel the purchase- 
money or a portion tliereof to be piid to a 
tliird party, must bo t ikon to h ave waived by a 
contract, necessarily impliel from his conduct, 
tlie right to a lien for any portion of the 
money to the tliird pirty under tlie agree¬ 
ment. This (luesliin his been very recently 
decided in this I’ourt after full conis'leration 
by the Chief Jinfice arid Krislmasvami 
Aiyer, J., in A/h/n//n Ufiry v. M'l-nmiU 
Henry (.3). As stated in tliat case, 

a promise to piy to a stringer is a 
mere covenant the breach of which must 
be compeiHated in damages, and tliere 
is no occa.siori for the statutory charge in 
favmr of unpaid vendor to ari-<e ” No doubt 
in l{(imiikri}shn'} Ayynr v. Snhrnnxnnin Ayyer 
(4h a decree was p is-ted on the footii'g of the 
existence of a lien for purchase money order¬ 
ed to be paid to a .srranger. But, as pointed 
out in Ahdnihi Henry v. Mammnh Henry (3), 
the question whether the lien would .siih-‘ist 
In such cases, was not raised or decided in 
that ca.se. Mr. Srinivas Aiyangar attempt¬ 
ed to argue that the amount of Rs. 2,S42-8-0 
must be regarded as the plaintiff’s Tnon<*y 
deposited with or paid to the 1st defendant 

as his agent to In paid to the mortgagees. 

{2} <\ C. /iTiH C. W. X. U. 

(31 7 M. L. T. 376; 33 M. 446; 5 Ind. Cas. 87. 

(4) 29 M. 305. 
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Bub we are unable to accept this contention. 
There is a clear legal distinction, though a 
tine one, between a vendee owing money to 
the vendor being directed to pay it to a 
stranger and a person being entrusted with 
another’s money to be paid to a stranger, 
in the one case, the money is received and 
kept by the person who is to make the pay¬ 
ment as an agent. Jn the other, it is merely 
an obligation that he is bound to render and 
which he has been authorized to render to a 
third person. Even if any idea of agency on 
thepart of the Ist defendant could be import¬ 
ed, the present suit cannot be regarded as 
one for an account; and the plaintilT by 
ignoring in his plaint the real facts of the 
case precluded himself from asserting that 
his so called agent was guilty of any miscon¬ 
duct and when sucli misconduct took place. 
We are of opinion that tlie plaintiff has no 
lien wit!) regard to the .second item and that 
his right to recover the money from the 1st 
defendant, if it could be held to exist, is bar¬ 
red by limitation. The respondent contend¬ 
ed that, as the let defendant failed to obtain 
a conveyance of tlie land in tlie plaintiff’s 
favour as promised by him, the plaintiff is 
entitled to recover tlie amount claimed by 
him. But the suit is not framed as one for 
damages for non-execution of the conveyance. 
To such a suit the 1st defendant migiit have 
defences not open to fiiin in the present suit. 
We must reverse the finding of the .Subordi¬ 
nate Judge witli regard to tin’s item also. 

In the result, we allow tlm appeal with costs 
in tiiis Court and in the Court below, and ihe 
decree of tlie Subordinate Judge must bo 
modified accoidingly. 

Appeal allou'p/l. 
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RAJAUAl'HNASAMl MUUAL.IAR anu 

OrUKUS —An KLLANTS 

versus 

ANJI LATCHI A.V1M AL-Rf;si-ovDENi’. 

llialt Li>o Ph'Hti-tfi by (r.ftr.l 

ol aroUi' —P ii'titi )'i bH vc.'n f>oj br.tmlns of a 
fjinity o/tli: in‘n')ei'^ of ci:!i brit.'Ii -Prc- 

anm-^tion—S^pnriition of ht'.in-'h '.i n'-f ni>pimti‘yn of in- 
dividualii. 
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Tc' im ii.v.ir.l ol" urbitratur.-. a pircitiuii 
was o.Tjctod b twjan two braiic!i?s of a lliaJj un- 
(tiviibd faiiily, an I th^rj was n3 praviiion fjroiijjy- 
m'.'nc b/ tin inlivaUial itiomusr.^ of each branch: 

H.'/d, that tin.iga the branchos w;iv 1, th? 

m3mb?ri of cacU brainh rciniincd iin Uvidc.l in 
status as bitwicn thjnisclves. 

Tlie sepaiudoii of branches of a family not 

implv th‘.' separation of the meinb’rs of each 
branch. 

liiluhtii' V. R ikhni ihfniy 30 C. 72a at p. 736 nn<l 
li tujan tfliu Ryio v. Nitroirm'ifirnmi Saicker, ;jl .M. 4S2 
rclorrecl to. 

Appeal against the decree of the District 
Court of Chingleput, dated 3lst December 
1903 in Original Suit No. 12 of 1905. 

Mr. T. li. \'enciUr(iina Sastri,ioc the Appel¬ 
lants, 

Mr. K. Srinivasa Aiyangar, for tlie Re¬ 
spondents. 

JLM)GMKNT.—In this ease the District 
Ju Ige lias found the 3rd issue agiinst the 
plaintiff and dismissed the suit. The third 
issue is, ‘’Wr.ether the award of 18^8 
created a status of division between the 
plaintiff and the defendant’s husband.’’ By 
Exhibit A of the 12tli August iSjS four 
persons, two uf wliom belonged to one 
branch and two to anther branch of 

an undivided Hindu family, agreed to 

abide by the award of certain arbitrators 
dividing all the properties behngingto them 
in common in two villages according to 
shares and sha^ras. O.i the 22ad August 
the said four persons presentei t) the 
arbitrators the Pajenniii ih, Exhibit B, 
which was duly given effect to by the award. 
Exhibit C, passed on the 24th August 1898. 
Under Exhihlts B and C, the two persons 
who lielonged to the senior branch of the 
family were to enjoy the properties in 
Schedule B, while the plaintiff and the de¬ 
fendant’s liusb uid were to enjoy the pro¬ 
perties in Schedule A. It is c intended for the 
plaintiff that while the branches became divid¬ 
ed liy reisoii of the awar 1, the members of 
each branch remlined undivided in stitus as 
between themselves. For tiie defendant it is 
contended that the sepirationof the branches 
implied the separation of the numbers of 
each branch also, and for this the observa¬ 
tions of their U )r«lship3 of the Frivy Council 
ill Hilabnx v. il-ikhnnhhal (1) are relied 
upon. It is there laid down that there is no 
presunoti^in when one o-piroener sepira es 
from 113 others 1 1 it the latter reniiin 

(1) 30 C. 725; 7 C. U'. N. 642; 6 llu n I.. K, 46.I. 
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uniied. As was. however, pointed (,ut in 
Uauganatha liao v. Xaraymtnsami Naicker 
(2) their Lordships do not say that in 
such a case tlie family in all cases is to he 
deemed to he divided. Now in this ca.-^e we 
find that Exhiiiits li and C make special 
provision for the separate enjoyment by 
each of the four members of the family of all 
properties not mentioned in Kxhihit li and its 
schedules, lint with re8:ard to the properties 
the subject of the partition, there is no such’ 
provision, i'he only provi.sion is for the 
separate enjoyment by each liranch as .such 
of the properties allotted to it. We think 
therefore, that the fair inference to he drawn’ 
from Lxluhits li and C is that the members 
of eacli branch did not contemplate a division 
of .status as between themselves. Xo doimt, 
when Exhibit A was executed.such a division 
was contemplated but the parties seem clearly 

to have changed their minds and they wore 

entitled to do so. There is no good o'videnne 
Ml this ca.se that the plaintilf and the defend¬ 
ant s husband were in fact in .separate enjoy¬ 
ment as divided members of the propertie.s 
allotted to them. We, tiierefore, find the 
tlnrd i.ssue in favour of the plaintiff. The 
District Judge lias not determined the 5th 
aud (Uh issues in the suit. We must, there- 

fore, ask him to do .so taking fresh evidence 
if, as ,s stated before us, all tlie evidence 
bearing on these issues has not been taken. 
Findings shouldbesubmitted within .six weeks 
from this date, and seven days will heallowed 
for filing objections. 

In compliance with tlie aliove order, the 
Oj.strict Judge of Chinglepnt submitted the 
following 


FIXDIXO. 

^ Findings have been called for on i.ssues V 
and VI. They are,— 

V. Assuming that plaintiff gets the 
whole of the .suit property bj" 
survivorship, what suitable provi¬ 
sion has to be made for the 
maintenance and residence of de¬ 
fendant 

VI. Is plaintilf entitled to mesne profits, 
and if so, liow much 'f 

2. 1 will take issue VI fir.st, as the 
answer to issue V depends on tlie ascertain¬ 
ment of the mesne profits. Plaintiff is, 1 
think, entitled to mesne profitsfrem February 

inOo. As to what the profits are, the evi- 
^:i)3IM.482. 


deuce is very conflicting, the one side under, 
and the other over estimating them with 
an eye to the question of maintenance. 
Plaintiff puts them at, roughly, Rs. 90 a 
year. Defendant calculates them at some¬ 
thing like Ks. 500, though it is admitted that 
they were le.ss than half that amount during 

the/Wf in question, as the seasons were 
unfavourable. 

On the whole, I would put the profits at 
about Hs. 21-0 a year. The lands consist of 
one Pangu, comprising approximately 20 
knnies. At a moderate estimate, one kani 
would he worth H.s. 200 or Hs. T,000 for the 
whole porujn. U is in evidence (and, 1 
think, generally conceded) that people ex¬ 
pect a () per cent, return on landed invest¬ 
ments At this rate the average income 
would be Us. 240. 

Plaintiff, however, claims (viile his plaint) 

only Hs. ;;0 for.fWi 1;115 and about Rs. 90 

for each succeeding fns/i. There is no 
reason why lie should he awarded more than 
he claims; so I would give him Rs. 30 for 
1905, and Its. 90 for eacli of the following 
years. 

■i. Issue V. Plaintilf offers Rs. 5 per mensem 
and defendant claims Rs. 15. Taking the 
income from the lands as Rs. 240, i consider 
that Ks. 10 per mensem would be a suitable 
provision for defendant, which should he made 
a charge on tlie suit land. 

As ts resilience, she is entitled to live 
in the family house. Plaintilf offers to 
build her a separate residence on a site 
opposite, hut, for reasons of sentiment, she 
prefers a portion of the family house. A plan 
of the house has been filed, showing the 
portions she claims. I do not think her claim 
is at all excessive anj it may be allowed. 

4'. Defendant would, of course, be entitled 
to deduct mniidenance at Rs. a year from 
the mesne profits. A.ssuming those profits to 
be really something like Rs. 240 a year, the 
award of only Rs, 90 leaves an ample balance 
for such maintenance; so that no deduction 
need lie allowed on that account, 

'riiis appeal coming on for final hear¬ 
ing, after the return of the finding from 
the lower Court the Court delivered the 
following 

J UDG.M KNT.—The District Judge 

having found that income from the property 
i.s Rs. 240, we thjnk an allowance for main- 
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tenance of Ra. 120 per annum, or half the 
sum, is too high. We allow maintenance at 
the rate of Rs. 7 a month. No objection 
has been taken to the allotment of the portion 
of the house for the defendant’s residence and 
we confirm it. We reverse the decree of the 
Court below and give the plaintiff a decree 
for possession with mesne profits'as found by 
the District Judge. The decree will also 
provide for the maintenance and residence of 
the defendant as above set out. The plaintiff 
will have his costs throughout. 

Appeal iilloweil. 


MADRAS HIGH COL'RT. 
hiRST Civil Ai-pbal No. 152 or 1905, 
March I t, 1911. 

Present.—Sir Ralph JJenson, Judge, and 
Mr. Justice Sundara Aiyar. 

KUDTU NAIDG —Appellant 

versus 

SUliBARAYA HKDDl and othkks_ 

Rr.si'Ondents. 

Mortuage—Timo Jixe<J for re>lempfion- Ayrcrmcni 
hehveen morlgayvc and purchaser from mortyngo, 
for redempUou bejore ex-piry of mortyayr term-Ayree^ 

mortyayce mil jnnj consideration to t,nj 
stake.hohfcs u,(l„n u fued ii,„e and jmrchasf 
ryuity oj redemption—Poirer of mortyayor's assignee 
to redeem in dejanlt ~ Death afore of the stakcholders- 
Jiicach of contract by mortyayee—Payment to surriviny 
stake.holder,^ nM.er s.ijUicient compliance nJi 
condition ^Sn.t in ejectment—Defectire frame of suit 

ihe mat propertios wore under niortgago with 
Iirstdefonduni. Phuntilfs pnrchase.l tlie equity of 
rcdemjitum trum the mortgagor and entered' into 
an ugroeineut witli jir«t defendant, wlicrehy tln-v 
wore to coiiv.-v the e«|uity of redemption to tl.o latteV 
on the hist defendant and 01,^4 A. paying H... 1 ,R 50 

lom ’ ‘'^^A-e-lioldor.'s, before 1.0th October 

IfiOi On hrst delendunt’s default in making payment 
as aforesaid, plaintiffs were to have power to re^ 
deem Isb defeudanfs mortgago immediatelv, even 
thofigh under the terms of Ids rmuTgage tliert* were 
Rtill HO years more for tin- mortgage to runout. 
A., one of the stake-holders, di('d In-fore l.'ith October 
1904, and lii.st ilefcndant not having paid the anninnt 
to Oio surviving stakeholder .1. within the time, 
plaintiffs brought tins suit, in ejectment having do- 
posited the amount of the mortgage in Court; 

Held (1) th.il the suit should have boon one 
tor redemption and was wronglv frame<l in eject- 
mont; ' ■' 

(2) that under the terms of tho agreement be¬ 
tween plaintiffs and lirst defendant the mortgage 

eould he redcetiuMl even before the expirv of 
tho term; ^ • 

(:t) that 1st defendant wua not guilty of a breaeh 
of contract in not paying tho amount- to the sur- 
viving stake-holder as' the intenti«m of tho parties 


>vas to pay to both the stake-holders together 
and it was the plaintiffs’ duty, on the death of 
A., to roqniro the first defondant to agree to fresli 
urrangemenrs l>efore they could clmrge him with 
br<‘ach of ilieagri-emenf, and that, therefore, plaintiffs 
were not entitled to enforce the covenant for tvdemn. 
tion 111 tlieir favour. 

^ Appeal against tlio decree of tlie District 

Court of Chinglepnt in Orginal Suit No. 2 
of 1907. 

Messrs. T. Ji. RamacUandra Aiyar, T. R 
Knshnam'nmi Aiyar a„,l .1/. Snhramanya 
Aujar, for tlie Appellant. 

The Hon ble Mr. /*, ,S‘. Siraswami Aiyar 
(Advocate-General), for the Respondents. 

J U D G M10 N T.—'r h e pi f i i n t i tTs in this 
case .sued to eject the first defendant from 

certain lands of which he was in posse.ssion 
as a mortgagee. According to the terms 
of the mortgage the defendant was entitled to 
remain in possession for a period of more than 
thirty years after tlie date of the suit. The 
original mortgagors were certain tl.ird parties 

irom whom the plaintiffs in »903 purchased 

the equity of redemption. The sale to the 
plaintilfs included the properties mortgaged 
to the first defendant as well as certain other 
land.s mortgaged, to one Dingapa Naida and 
one Venkalakshmi Ammal. The right to 
eject was ‘based on an agreement between 
the plaintiffs and the first defendant and Lin- 
gappa Naidn contained in two instruments 
Bxliibits Hand I, dated the 16th Ji:ly 1901, 
the former being executed by tiie first defend¬ 
ant and Jiingappa in favour of the plaintiffs 
and the latter in favour of the first defendant 
and Lingappa by the plaintiffs. According 
to the agreement, the plaimifFs were to sell 
tlie first defendant and Dingappa Naidu all 
the lands purchased by them including those 
mortgaged to Venkalakshmi Ammal for a 
sum of Rs. 1,350 in case tliey paid the con¬ 
sideration for the equity of redemption, viz, 

Rs. 1,350 before tiie 15th October 1901- if 
they failed to do so the plaintiffs were to have 
the riglit of redeeming the mortgagee.<J to 
the first defendant and Lingappa immediate¬ 
ly and before the time fixed for redemption 
provided tliey paid the amount due to tliein 

before theendof the month Am' corresponding 

to the 15th June 1905. The payment by 

the first denfendant and Lingappa for the pm-. 

chase of the plaintiff’s equity of redemp¬ 
tion was to be made to two persons Narayana 
lyengerand Annarnalai Clietty. Tiie docu¬ 
ment, Lxhibit K, provides that after the 
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plaintiffs were infomieJ of the payment to 
the two persons mentioned above “yon slionld 
execute a sale-deed and receive the money 
from them*’. Narayana Iyengar, one of the 
persons to whom the payment was to lie 
m.*dc-, died some days before the Ihtli Oc¬ 
tober 100 k 

'Phe plaintiffs’ case is that the defendant 
liaving failed to make the payrnent stipulated 
for the sale of the equity of redemption tliey 
Che plaintiffs) gave the notice Kxhihit C to 
him requiring him to receive tlie mortgage- 
money due to Idm and to give up possession 
of the land. The plaiiitiffs subsequently de¬ 
posited the money with Annamalai Chetty. 
The first defendant having refused to receive 
the money and give up. the plaintiffs institut¬ 
ed this suit. 

The first defendant's contention, so far as 
it is material for tlie disposal of tliis appeal, 
is that he was not guilty <if any vi(>ltion of 
theagreement KxhihitE,and that the plaintiffs 
were not entitled to enfr.rcethe agreement for 
redemption heft re the period of the mortgage 
had expired. It was further contended in 
appeal before us that the plaintiffs were not 
entitled to recover pof-ses.sirir* of the lands 
in the possession of the fir>t defendant alone 
on payment of the amount due to him, as the 
agreement was that the plaintiffs sliould pay 
jointly to the 1st defendant and Lingappa 
Naidu the amount due to l)»»th under the 
mortgage and simple bonds executed in 
favour ofeitherof them. Tlie District Judge 
held that the first defendant committed a 
breach of tlie agreement to pay before the 
15th October 1904 tlie ninount due to llie 
plaintiffs as consideration for the sale f f the 
equity of redemption. Alter the death of 
Naraina lyenger the first defendant sent a 
notice ICxhibitll, dated the 12th Ocfober 
19C4 requiring the plaintifT.'i to attend at the 
hou.«e of one Vethagiri Pillai for the appoint¬ 
ment of another pe*r.son in the place of Nara¬ 
yana Iyengar,asstake holder, and stating that 
if that was done he would pay the con.sidera- 
tion-raoney with the time fixed. The par¬ 
ties were at i.^sue in the lower Couit as to 
whether the plaintiffs went to Vethagiid’s 
house in response to Exhibit 11. The plaint¬ 
iffs admittedly sent no reply to Exhibit 1[ 
but conterdfd that thry atlerdjd at fbe 
hooj:e of V’eihagiri at the time fixed in E.x 
hibit 11 but tiic Hr.st defendant did not put 
in an appearance himself. The first defend¬ 


ant contended, on the other hand, that he 
himself w’ent to Vethagiri’s house but the 
plaintiffs did not attend. The District 
Judge finds that the plaintiffs attended 
and the first defendant did not. Assuming 
the finding of the lower Court to be 
correct, the (luostion we have to decide i.s 
whether the first defendant w’as bound, after 
the death of Narayana Iyengar, to pay the 
amount to the sui-viving stake-holder, An- 
nainalai Chetty, before the 15th October 1904. 
The District Judge was of opinion that he 
was hound to do so and iliat he broke the 
agrreeinent betw’een the parties by failing to 
do so, thus giving the plaintiffs tlie right to 
enforce tlie agreement to surrender possession 
of tlie properties before the time fixed fcr re¬ 
demption. We are unahle to agree with the 
lower Court in liolding that the first defend¬ 
ant acted in violatimi of tlie agreement Ex- 
hihit E. d’hat document clearly shows tliat 
the plaintiff.s were to receive the consideitioii 
money from the two stake-holders, Narayana 
iycngarnnd Annamalai Cletty, only aftertbe 
execution nf the conveyance of the equity of 
redcMiiption in favour of tlie first defendant 
and Lingappa. d'he two stake-dolders were 
to keep tlie money till then. Their position 
was that of jiersons in whon tlie parties to 
the agreement reposed confidence. The in¬ 
tention was to secure the execution of the 
conveyance of the plaintiffs before they drew 
the money. It is impossible to .'■ay that 
aftertbe deathof Narayana Iyengar either of 
the parties was hound to transfer their confi¬ 
dence to Annamalai Chetty alone. If tlie 
first defendant had paid the money to him 
and the money Hnnlly failed to reach the 
plaintiffs in consequence of Annanialni’a con¬ 
duct tlie plaintiffs would have been entitled to 
repudiate payment to him. it is equally 
clear th t tlie first defendant was not bound 
to repose in Annamalai the confidence that 
he liad placed in him and anotlier together. 
Wlien Narayana Iyengar died it wes then the 
duty of the parties to make fresh agreements 
as to the manner in which tho consideration- 
money for the sale was to he paid and the 
plaintiffs were hound to lecinire the first de¬ 
fendant to agree to fresh arrangements before 
tliey could charge him with brcacli of the 
agrppinent. Ad mif f ed ly, I he plaintiffs took 
no steps for Die purpose. It wa.s not enough 
that they attended at Vethagiri’s house; 
assuming they did so, if the first defendant 
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did not meet them there it was tlieir duty to 
call upon him to make other reasonable 
arrangements for the payment of the money. 
Ihere was no agreement between the parties 
that they were to meet at Vethagiri s 
house the plaintiffs not having replied to 
Exhibits II accenting the first defendant’s 
offer to settle the mode of payment at 
\ ethagiri s house. ^Ve are unable to agree 
with the contention of the learned Advocate- 
General that the first defend ant was 
bound to make tlie payment to the surviving 
stake-holder, Annamalai Chetty. There is 
nothing toshow that such was the intention 
of the parties. See Ilowsfead on Agency, p. 

131 and Farewell on Fow-ers, p. doll. The 
plaintiffs, in our opinion, are, therefore, not 

entitled torecttver tiie lands in .suit under tlie 
special contract between the parties. We may 
point out that the suit in any event should 
have been for redemption and was wrongly 
framed as one in ejectment. We are unable to 
understands^ the observation of the District 
Judge tliat tliei e can be nosuitfor redemption 
at present as time bad not run out yet and aa 
tbe gareement is enforceable”. The result of 
tbe agreement beii.genforceable was toentitle 
the plaintiffs to sue for redemption before tbe 
time bad run out. Tbe plaintiffs did not 
oiler in (beir plaint to pay tbe amount due 

o le ll^^t clofenclant on tliu niortgnfres anil 
simple bonds. The .^uit is liable to be dis- 
missed on tins ground alone, but as we are 
infermtd that subsequent to the decree of the 
lower Court the amount due to the first 
deferidantwas paid into Court and received 
by him without prejudice to this appeal, we 
have not thought it den’rable to base our 
decision on the incorrect framing of tlie suit. 
Although the question wliether the plaintiffs 
were entitled, on the roriect ermsfrnciion of 
Exhibits I'j and ], (o institute this suit 
without clfering tc rn.vthe wliole aim unt 
due to the first defendant anri Eitigappa was 
argued, we cor.sider it unnecessary to dtcide 
it, especially as the point was not raised in 
the lower Court. 

In the result we reverse the judgment of 

the lower Court and dismiss the suit. The 
respordents Nos. 1 to 3 must pay the np- 
peliaiits cosl.s in this and the lower' Court, 

Appeal alUiceil. 


MADRAS HIGH COURT. 
Criminal Apceai. No. 39 of 1911. 
^larch 2/, 19J1. 

Present :—Sir Ralph Henson, Judge, and 
Mr. Justice Snndara Aiyar. 

1 HR PUBLIC PROSECUrOR—A ppellant 


V V r c* 


SHEIK AHMAD—ActrsEi). 

fArt KLV Oj lAnUj-ation 

u'ftifing to pennit IvtcmUnn ci:tl<f>ant to 
leave oni.jrolion tlepnl - Olfrure ]\'ro,uiful veetraint. 

Witness No. 1 u-as pre'sentod as an 
oiniL'riiiil at Mes.sr.>s. JJtnny and C’o.'h KrmVratioii 
IJopot and lit* was i rratoil a-f siirh, iveeiving meal.s 
aiul an a<lvanci* of inonev. 

When ho (toMrod to h-avo I ho iJopot, tlie ncciis^od. a 
wafchnian in iho oinplfn of Jlinny A' Co., pro- 

voiiIo<l him from k*aving; 

iliat the ueiMifscd was guilty of wrongful ro. 
straint nndor section ;UI, Indian IVnal Code. 

Appeal under section 4-17 of the Code of 
Criminal Prncedni-e against the judgment of 
acquittal passed on tlie accu.sed in Calendar 
(hise No. 3101d of IHIO by the second 
Presidency .Magistrate, George Town Madras. 

Dr. N for the Accused. 

JUDG.MEXr—We are unable to agree 
with the Magistrate that the accused in thi.s 
case was justified in refusing to allow the 
first prosecution witness to Ipave the Depot 
without the permission of Slessrs. Binny 
and Co. No doubt the story told by the first 
Prosecution \Vitnessa3to the circumstances 
under wliich he went to the Dejot in the 
evening and remained there until nearly 
noon on the next day is one that cannot be 
believed. 

^Ve tliiiik that heeitlier was, oi*represented 
to be, an intending emigrant and went to tbe 
de( 6t and was tliere treated as sucli receiv¬ 
ing meals and an advance of money. But 
tbe facts did not confer on Messrs. Binny 

Co,, or their watchman, the accu.sed, any 
power to prevent him from leaving the depfit 
wlien he desired to do so. The accused was, 
thercff.i-e, guilty of wrongful restraint but 
under extenuating circumstances, as be, no 
d.inbt, ihouglit be was justified by tbe orders 
of Messrs. Binny and Co., in refu.sing to let 
the first Prosecution witness leave without the 
Firm’s permission. 

The Crown Presecutor on behalf of the 
Government States that he does not press for 

anything more than the corredion of the 
erroneous decision of the Magistrate, also the 
powers of restraint exerciseable by Messrs 
Binny and Co., and tbeir agent the accused. 


lOS 


INDIAN CARDS. 


ilANKAD.\ KOVK.AGAM r. MALANKATTIL KOPPAN. 

In all these circumstances the case is one 
that calls for only a nominal sentence. We 
set aside the acquittal and convict the accns- 
ed Rheik Ahmed of an olTence punisitnblo 
under section ;34-l of the Irulian Penal Code 
anil sentence him to pay a fine of one rupee, 
or i-i default to suffer one week's simple 
imprisonment. . 
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MADRAS HIGH COCRT. 

Rrconp Civil Apprals Nos. 10s!» ant. 1210 

OR 1900. 

Marcli 21, 1911. 

Pre.^pHl: —Mr. Justice Sankaran Xairand 

Mr. Justice Aylinft-, 

In S. A. Xo, 1()S9. 

MAXKADA k'OVrCAGAM MAso;Rft 

VHDAPURATTl alias VAIRA KARC- 
PURATHl A\ARGA[i and otheus_ 

A PPRLLANTS 
rergjfs 

MALANKATTIIj KOPPAX NAIR and 
OTHERS— Respondents. 

In S. a. X. 12U). 

MANXARfiHAT .MOOPIL XAIR 
AVKRGAh NAMED RAMAXUXXI — 

Appei.lants 

vi'rsus' 

MDLAMKATTIL KOPPAN XAIR and 

OTHERS—RrspO.S DENTS 

Auiiiidl.t - llitmiinc raucipit hij ririonn tnil»ial.<—Elf- 
vlipthvr ii.afniit— l.inhiUly „f hi.U, oinn-. 

oiiif i^prinnl rnfnistpil nith l;,‘rpof iniimoh. 

The tost for ihurrminin'T w’hofhfT an aniinal i.>« 
vicit.ua by iiatiin* or leif. is whctlirTvoars a^r.. mul 
ct.iifiiHioiisly uptotlic present time Mm projicjo ..f 
this cl.is.s of animals has been ft.iiml hv expcrlenee 
Ik* havrnle.ss. 

Filbiini V. /Vf.p/e\^ Fnlacr Ci> 2.*) t) H ]) 

258; 59 L. .1. H. 471; 38 W. It. 7C(J; 55 ,1. P. isi! 
referred to, 

In^ each ease tlie rpiostion is, uhell.or (he 
[.articular class i.f animals is dangerous, tliough in- 
doiduals may bo tamed, and if a person Irepps an 
animal tielonging to a dangerous class, ho must take 
the risk of any damage it may df., 

The liability of the owner of an nniinnl does 
not ilepend on tlie manner or ^•\tenL of its einph.\. 
ment, but on the nature of (he idas.s to wbieli sneh 
Huiinal belongs. 

Elephants ns a class are ilangiTmis though indivi. 
iluals may he tamed and domesticated, and hotli 
the owner of the elephant nrnl the servant to whoso 
keeping it is entrusted are liable in damages for anv 
liurm done by it. 

ilohodar ifohaiila v. Udlaram cy./.C", 35 C. 413; 12 
C. VV. N. 547, cHgtingnished. 

ifoung Ki/n7)i fhm v. Xainiffiiidn Cl rthj, 2 1'. H. H. 
570, referro i to. 

Second appeals against the decree cf the 
District Court of South Malabar in Appeal 


.Suits Nos. ICG ct 149 of 1906, presented 
against the decree of the .Subordinate Judge’s 
Court of South Malabar at Palghat in 
Original Suit No. 21 of 1904. 

Ml'. 1 . hi/rti h‘amhiai\ for the Appellants, 
in S. A. No. 1089. 

Ml. J. A*, limnneharuh-a Aitjar, for the Re¬ 
spondents in S. A. No. 1089. 

Mes.sers. A, Rosario and 1^ Ana-ntha- 
hishut Ahjer, for the Appellant in S. A. 
No. 1210. 

j be Hon ble Mr. P . N, Sivaswami Aiyar^ 

(Advocate-General), and :\lr. A'. P. Qovindn 

.Ucaow, for fbe Re.spondent in S. A. No. 1210. 

JITfXiMKN I,—This (ir.st defendant 

.Mannarghat Xair had in hi.s possps.sion the 
elephants-both In.sker.s—of the plaintiff and 
of defendants .No.s,.» to 14 (who represent the 
I^lankada Kovilagani) which he had ohtianed 
from tliem for proce.ssinnal purposes in a 
temple. 1 he ^lankada elepliant gored the 
plaintiff's elephant to death. The plaintiff 
hrought this .suit for damage.s. The Sub- 
onlinate Judge found tliat the Mankada 
elephant was known by the defendants to 
he vicious and accordingly awarded dama¬ 
ges again.st fhe fir.st defendnnt and tlie 
Mankada Kovilagam. In appeal the Judge, 
Mr. Miinro, Iield that the Mankada elephant 
is an animal fenr jm/zovc and that it wa-s, 
therefore, untiece.->sary tocon.sider whether it 
was vicious or theie wa.s any negligence and 
confirmed the decree of (he Subordinate 
Judge. It is contended in appeal tliat 
this finding is not correct in law and in the 
ab.'^ence of any negligence or knowledge on 
the pait of Hie defendant.s of the vici¬ 
ous nature of tlie elephant, if it i.s vicious, 
the defendants are not liable. There is 
also a furthercontention on the part of the 
fifth defendant that .she is not liable in any 
event, as the elephant was in the po.sses.sion 
of the fir.st defendant when it killed llie 
plaintiff's elephant. 

The leading ca.se is FiVatru v. People's 
Palace {Aqunruim) (\,iipnr,y (1). in that 
ca.«e fjord TJsher lays down, **lhe law of 
Hngland recognises two di.stinct classes of 
animals and ns to one of those classes it can¬ 
not he doubted (hat a persf.n who keeps an 
animal belonging to that class must prevent 
it from doing injury and an action is 
mairtainable whetlier l;e knows it to be 

(I) 25 (^. n I). 1.58; .59 h. J. Q. I{ 471; 38 W. It. 

70 ( 1 ; 5.5 .T. V. IS!. 


Vol X] 


JIANKADA KOVILAOAM f. UALANKATTIL KOETAN 
one who keeps ao "'anim,'r!,“rthi"'^ k“"^(' 

unie":‘ ifi.:: 

s;. j^fa^ sit i:£ti 

‘F-= 

-erneC; there ie a..ot£Lt whl^rlF 7'" 

JCS'lrafT - 

tTo''’clats“‘'S ’‘■'■r! -•‘"in 

‘l-e responsibility orkleDh'''’V‘T'‘ 

impossible to say^as tl,ft ^ 

points onf^ fi ''1® learned Judge 

nature. The ’Lnt'ntIo*’*’'r7'''‘ '"*''n)Ies8 by 

falls within tr sa, ' Vi 

'fl'e test according to , or iTT 7" 

mining this is wb«ft ^ **oter. 

tinuoualy up to thp nr iis:o and con- 

of ‘'>iselaasof animairhas £,! f’"" 

PeneE.ce to bo harmle.ss , by ex- 

aaeumes the result of’ t is 't *''® 

be correct. ® experience to 

timt eleplV^ts weiVbr 

JfnnEansVuade te oMhl'‘''® 
amphitheatre, and in ,.'" "'a''. "> the 

The results of their oxn ‘‘ary Pageants, 
i'anded down to ‘'®®" 

almost unknoS 7: ‘“•®/aid to have been 

after the decline of ib /"‘“'’'na m Kurope 

lyings of Ancient I.,! n""'.*" 'f'e 

employed them in wars Ut wT 
tlieii bred in cantivi/J . ^ were 

i<* na„f ■ I * does not anoear If 

lowed to roam in • ““ted females are ul- 

famed animals in In'Vf' "r 

from the wihl statp777® V®'‘ re claimed 
‘In's case that fl.e AI 7 j conceded in 
naught when wild « ankanda elephant was 

‘Imir natiro o fe7 ' 7‘"‘' “‘®^ “'■® ‘“med 

‘®ro, we ,Zly Z 7®®; ®.‘/®'f- If. there. 

I'l^lmr in Imlia * w ‘ ‘ '^“rd 

‘I'e elephant 17 'J 7"“®* P'-®*®®^ that 
•“Pdl^y. L.J.. and UoVn" L ‘T’’"' 

ftijo Jay down 
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that the question is whether tbo n., »• i 

ifsifsssi 

f ephants undoubtedly '^"7 

dangerous though individuals may bVt'amer 
and perhaps domesticated. ‘ 

In Salmond on the law nf t t 
•Ido, the law is stated in the "folio 

species of animol • \ ^ ^ particular 

Vie!:-vv r~ 

Holt, 'tabes nVe:VVaE£t:7 rt''"’‘' 

been decided that it is E.Vurl^ f V 
borses to kick one a.Eother when left at la"^'" 

1. i. ,i..3i, ■' j'~" 

uskei when left at large to attack anothei’ 

Ims no heanng on tl.e question before u,7 

A case [,1/aKap ^ . 

been cited wiVh 
ill. J. t\l ite, sitting as a single Judge laid 

1 “»S3:“rr!;:;3“ir5" ■ 

e ephants are employed in this country .sjeh' 
a p.opos.t.on would l,e manife.stly unjnst” 

1 hese remarks apply where the circu.Vtn ' 
are not altotrether similar to thc^se , r 7®'* 
but it was argued he fore , f I ‘ 

tbe extent to7V-ch e,epbantVarr”"'"V''^ 
ml "7 /’P® P''''"®'P'®-H'0“ld' be7oSV 

any interest Vs .Vice 

does not depend, as we have TZ, 
on the manner or ext7, tn 7" ®‘‘ ®"‘' 

animals a.e emolove,I t', ; ‘ ‘o which such 

the cla.ss to Xch suel, an7°;‘,‘7 '““'“■■® ®‘ 

Hovilagam 


(2) 3 -> 0 , 413; 12 C IV V “ I" 
W2L-. g.R.oTO 
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MONPANCHERT ROMAN 1’. MUNDENCERI PDVAYIL. 

owDPi* also is lialile. Botl) the owner an^^l the 
first defendant are respoiisible for the losj 
sustained by tlte plaintiff. No authority 
lias been cited to support the 5th defendant’s 
contention that the first defendant alone 
is liable. Whether on accnont of any implied 
eontmct between her and the first defendant 
the lalter was not bound to take due care 
to prevent any damage and is not, tlierefore, 
bound to compensate the third defendant, 
is not a question tliat arises for cotisideration. 

The second appeals are dismissed with 
costs of the plaintitf. Appeal ilUmhsed. 


MADRAS HIGH COURT. 

First Civu, Apckai, No. '2\ ok 1908. 

February 1 7, 1911. 

Presenl :—Sir Halpli Henson, Judj?e, and 
Mr. Justice Sundara Aiyar. 
MUNDANCHFRI ROMAN NAIR— 

Akpem.an rs 
cersnn 

MUNDANCHKRl PIJVAYIH TFYYAN 

alias KCTAN alias KORnKSHFKl NAIR— 

Respondent. 

JstauoTii'-.siinY fitr t>j liflv—Suit for¬ 
me fC I'-lirfher- owiiifninnhlc-^ Amrn>iinruf <>J 

plitinf. 

\ tixiii for H meiv ion tliat tlio pl.-iniiilT 

is entitk’fl tf) a to wliifli no prt>jn-rri*'s iin* 

uttaciicd, is H sail relating to n n.(To ilignitv and is 
not ma'ntainiihlc. 

'I'lio plaint in tlii.s cnso was .'tllovvcd to ho anioinkal 
hy iiK’nlioning thn [iroporfies attached to the 

Appeal against the decree of the Court of 
the District Munsif of Otaptilam in Revised 
Original Suit No. 112 of 19U2. 

Mr. T. 11. Uamachandra Aiyae. lor the Ap¬ 
pellant. 

Mr. V. Kunilu Panikar, for the Respondent. 

JUDGMENT.—The pliint asks for a 
declaration that the plaintitf is entitled to 
the stauom of Koheseri Nair, but does not 
state whether there are any pn)pei tie.s at¬ 
tached to the stanojn. If there are none, the 
suit would be one relating to a mere dignity 
and would not be maintainable. Tlie plaint¬ 
iff stated in his previous plaint tliat the 
stanom had some property attached to it. 
Having regard to this fact we think the 
plaintiff should have an opportunity of amend¬ 
ing his plaint by stating that fact in liis 
present plaint. Jf the plaintiff should be 
so advised, he may further amend the plaint 
by asking for possession of the property 
attached to the stanom. We liave held in 
Appeal No. 160 of 1^108 that there is no 
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RANGATHATJ V. NELLI MUNUSAWMY. 

community of interest between the plaint* 
iff’s and defendant’s tarwads. We reverse 
the decision of the lower Court and remand 
the suit f<»r trial »/c nova after the plaintiff 
amends his plaint. Tlie defendants will, of 
Ciiirse, have the right to pub in a fiesh 
writfen statement. The plaintitf must pay 
the co'«ts of this appeal. The costs in the 
lower Court will abide the result of the 
fresh trial. 

Appeal allowed. 


MADRAS HIGH COURT. 

K RST CiViL Ai'peal No. 191 ok 1908. 

March 15, 1911. 

Present: — Sir Ralph Hpii.son, Judge, and 
^Ir. Justice Sundara Aiyar. 
KANGATHAYl AMMAL—Appellant 

versus 

NELLI MUNUSAWMY CHETTY, minor, 
bv liPAUDiAN NYNAHPA CHETTY— 

Respcnuent. 

III III!It I,aIV — Miiintviunici'—Pi iiiclph's ill 
ninlnti'iiiitiri' fti ii iihnv- R ife nf iiiiiinlrunncc — 
f(ii- nr-n-iii-a — DviikiihI uiiurccs.'Ory —I oifts in intviileta 
tifivr suits. 

'I’lic atiHiunt SN liicli fi Miiulu willow is entitlctl to for 
lnT iiiiiiiiteiiaiicc is iiii unimnit, wliicli in tlio opiinon 
of the L’oni't wouM bn r<’(|iiirccl to cniiblc l3Cr to live 
cotiifoit5ibl\-accoiding to ilio stiindard of comfort 
obtaining in the coinnninity to wliicb she tolongs, 
regard being had to tin' extent of tlio jjroporty out 
of >\|iich she is entiilcfl to rccei\'e ninintenancc. 

Noliiirdainl f}i>t rnh' can b<> laiil down that sho 
is entitled to a partieiilnr fraction of the inconif, 
although .«he could in no event elaini more than 
the income of the share ofthe estate which tier hus- 
haml would have 1 k‘(mi entitled to, if a division hai 

taken ]daee diirhig his life-time. 

A Hindu widow is entitled to arrears of mam- 
tmmiice from the date of her husband s death, ^o 
formal d^•nmml is necessary. . 

Arrears of tnainteiiance may be refu.sed to a Him u 
widow only where the per.son liable ti> make t 
jiaynient has justiliable grounds for inferring 
that the chiitn was abandoned and had in consef|Ucnio 
not set aside any portion of his annual iricomo o 

tneef the claim. ,. 

Raja Vailmjathlu Malllka.-jitnn Prasailha 
Hnjah yri-laygatliln I)iirgn Prafintla Aaii/u, 24 il. > 
27 I- A. lol, n-ferred to. 

A widow may waive her right to nmintenanc 
by living feeparately from her husbaml s farnilj. 
the waiver cannot be inferred from the fact 0 8©pa 

rate residence alone. , • 

The object of u maintenance suit being to nsccriam 
the Hablityof the family estate, the costs ot suen 

suit shoidd ordinarily come out ot the estate. 

Where ti lessor maintenance is allowed to tlie wi 
than was claimed by her, the defendant shoukl not w 
allowoil proportionate costs on the amoaiit diaa 
unless the claim is exon itant. ini-k 

Appeal .against the decree, dated the 
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August 1908 of the Court of the Subordinate 

.°n in Original Suit No 

45 of 19 j7. 

a!'’’ T; for the Appellant. 

Mr. A. 7?. K. Thathnchariar, for the Re¬ 
spondent. 

JUUGMENT.-The main question for 
decision IS what is the proper rate of main- 

tenance to he awarded to tlie plaintiff, against 
the minor defendant, her step-son. The 
.Subordinate Judge Hnds that the taiuily pro- 
perty in the hands of the defendant would 
he north Bs. i ff,500 and that the annual 
mcome thereof might he taken to he 
M ■ . W .. '‘"'a'-ds maintenance to the 

th^t l>eing of opinion 

that one sixth of the income of the estate or 

ne-third of the income of her husband's 

share would he a proper allotment to her fie 

made no award for the plaintiff’s residence 

VakifforII"" "'i7 learned 

nd t ‘‘PP®l‘a“t objects to the principle 

adop eu by the lower Court, alld^urtlmr 
offeis to show that the value of the familv 

woTld he*"^* ‘^1 '"^r® derivable therefrom 

would he considerably more than what the 

buhordinate Judge has found them to be. 

e need hardly pomt out that what a Hindu 
widow IS entitled to for her maintenance is 

Court “Plo'O'i of the 

urt, would be required to enable her to 

i‘rcom oT*’ u‘''® ^l*““d-*rd 

which I ' °^l^"‘>ng in the community to 

will h she belongs, regard being had also 

she H property out of which 

and Lt '“'‘'■■‘'‘^'‘•‘oee. No hard 

entitled t ° '^® 

en tied to a particular fraction of the income. 

a ough she could in no event claim moie’ 
which her husband would have been entitled 

life time ''^iv'’"i '®‘^ *®^®" P*“®® during bis 

Pfc-time. \\ e do not consider it neces.sary 

e-vact value 

Ha?i? defendant’s possension. 

familv^a status of the 

caq:^ ^ ‘‘"'i ci'cum.stances of the 

Cuid7 ^ 

hRt^ll ^ ^ PJ’oper and sulluient amount to 

that ^®®‘llrert 

Ai ^4j per annum he substituted in 

and’- 

II at necessary consequential alterations 
a^o made therein. The plaintiff has 


111 


objected to the refusal of the lower Court to 
decree arrears of maintenance from the date of 
her husbiiiid s death up to the lOcIi February 

s- 

Sbouh IC n‘'*® ''•Itl'I'oMing 

Should be ..orally improper. No demand it 

Her staL f^ tl,:'r!;"rrTr 
members of a joint family bolding property 
n common is sn.licient to entitle her o 
eceivo mam eiianee from the date of her 

m«band death. Sim ' ®^ 

mpliedly waive her right to be maintained 

ly her liu.sband’.s relatinns during the time 
that she lives away from them, but waiver 

cannot be nece.sMirily inferred in every ca.se 
from the fact of tlie separate residence alone 
be true principle to be applied is Wd 

X I n\ iJiirgu I'rosadha 

''.11 be re used only in cases where the 
peisoi. liable to make the payment had 
justihable grounds for inferring “that the 
claim was ahandoned” and had in consequence 

not set aside any portion of his annual income 
to meet such a claim. I„ the present case 
the plaintiff was renmved by her relations 

om her husband .s borne, after his death on 
lie ground that it was neces.sary to do so 
for her protection. The parties have been 

.juarrelling ever since in the Court.s. The 
defendan had no valid grounds for suppos! 

iig that the claims for maimenance wouirnot 
be pressed. We must, there,ore. allow Im 
claim for arrears from the date of the plain ! 
iff 3 husband s death at Us. loO a vear^ 'I'l 
plaintiff will receive costs from the defenr 
ant on the relief awarded to he- botl 
this Court and in the Court below. ‘ wj d" 

jrr. ■i;';; 

costs on the amount disallowed to'X^Xiif 
liability of the family estates a“:"'cos;: 

(t) 21 il. U7i 27 I. A. lAl. 
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KUUSHl HAM V. MAUA SINGH. 

entitled to any costs and the plaiutilf is en¬ 
titled to hers in either of the Courts. 

The memorandum of objection is dismissed 
with costs. 

Decree modified. 

ALLAHABAD HIGH COURT. 
SECOND Civil Ai-peal No. 591 or 1910. 

March ‘21, 1911. 

Present: Mr. Justice Richards. 
KHUSHl RAM -DEEENUANr— 

Appellant 

versus 

MAHA SINGH and otiieus—Plaintifks— 

Respondents. 

Agra Tvitannj fll lOOO, Ktf. 11, ‘H~IIol>l- 

ing oj tenancy for over tm lrc yearn u iHioul puymrnt 
of rent ivith consent of y.t'mun\nv—Ac<ininiti'ni of uccn. 
jxi ncy-riglif. 

A tenant wlio l)a?% Ix'cn in )i(issc:<si(in of a liolil. 
inj' for over tuelvo year.-^ >\itli lln* con.«ont c»l’ 
tho zeminitar can aei|iiire an orciipancy in 

tlie holding' notwithstatHlin”- the fact that lie 
has been })nyin;; no rent to the zrmiiohii. S*t. 
tion 34 of tlie Aj^ra 'renaney Act. iDOl,'bx s not ait|*l\ 
to Ktieli a caR*^. 

Second appeal from tlie decision of tlie 
District Judge of Meerut, dated the 8tli of 

Apri^ 191U. 

Mr. (iirdtiari Ijul Agnnruta^ for tlie Ap¬ 
pellant. 

Mr. Pey> 7 / Jjul Banerji^ for tlie Respondents. 
JUDGMENT. Thi.s appeal arises out 
of a suit for ejectment. The lindings of the 
Courts below are as foliow.s:—There was a 
plot numbered 541. The greater part of 
tlie whole plot has been in tho physical 
possession and cultivation of the defendant 
for tweiitj’-niiie years. Tlie defendant purchas¬ 
ed I he zemindnri rights of co-.sharer about 
li) years ago, Prior to the sale to the de¬ 
fendant, there iiud been a partition at tlie 
instance of hi.s vendor. The plot was divided 
and part thereof viz.. No. 541 2 fell to the lot 
of the defendant. Another portion No. h\\j\i 
fell to the lot of the plaintiffs. This last 
mentioned plot, that is to .‘say No. 541 2, is the 
bit of land in dispute. It is a small piece of 
land and it lies adjacent to No. 511 2. Ap- 
parently because there was no division between 
No. 541 2 and No. 541 8 and on account of the 
smallness of the area of No. 541 3 the plot 
beingonlysometwo/jiWu5 inexteritthe plaint¬ 
iffs allowed the bit of land to remain in the 
possession of the defendant. As stated, it 
had already been in his possession before 
that, although not necessarily in his possos- 


sion as a co-sharer. The defendant pleaded 
that in the events that had happened and 
having regard to the long time he bad been 
in possession, he has acquired proprietary 
title. He claimed further that if he had no 
proprietary title he at least had acquired 
occupancy-rights. It seems to me that this 
is tlie fair meaning to he gathered from the 
written statement and such a defence was 
obviously open upon the facts. The Court 
of Ki'.st instance decree the plaintiffs’ suit. 
I lie lower Appellate Court referred certain 
issues and on return of the findings on tliose 
issues decided in the plaintiffs’ favour affirm¬ 
ing tlie decree of the Court of first instance. 
One of the issues whicli was referred was, 
whether or not the defendant was in adverse 
possession, the onus of showing that the 
defendant was in adverse po.ssossion being 
tlirown on the defendant. Tliis issue was 
decided against the defendant, tho Court 
holding that the defendant was not in adverse 
possession. The Court al.so found tliat the de¬ 
fendant had been in possession for twenty-nine 
or thirty years and had never paid any rent. 
Section 11 of the 'I’enancy Act provides that 
a tenant wlio has Iield the same land con¬ 
tinuously for a period of twelve years shall 
iiave a right of occupancy in such land. Now 
the defendant has had possession ofthis land 
for twenty-nine or thirty years. Even 
assuming tliat all his rccupation prior to 
the partition is to be wiped out, he has held 
possession ever since tlie partition which 
took place fifteen or sixteen years prior to 
the institution of the suit. It is said that 
he ;s not a tenant and that only ii tenant can 
acquire occiipancy-riglit. If the defendant 
is not a tenant and lield tlie land ever since 
the partition iti^ very dilKcuIt to see liow 
the issue as to adverse possession was decided 
against him. However, I do not think it is 
open to the plaintiffs to contend that the de¬ 
fendant is not a tenant. If he was not' a 
tenant, they should not have suetl him in the 
Revenue Court. Eurthermore, they have ex¬ 
pressly sued him as a tenant. In my opinion 
the plaintiff having sued the defendant as 
a tenant ought not now to be allowed to say 
that he is a trespasser. 

Reliance is placed on section 34 of the 
Tenancy Act, whicli provides that althoogh 
the person occupying land without consent of 
the land-holder shall he liable to rent, never¬ 
theless he shall not acquire ocoiipancy-righf 
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until he begins payment.. I do not think 

that (his section helps the plaintiffs. 1 
think it must be taken that the defendant 
was holding the land with the consent of 
the plaintiffs, otherwise, as I said before, the 
possession would be adverse and the defend¬ 
ant would have acquired proprietary right 
by reason of such adverse possession. It is 
lastly said that to contend tliat he is an oc¬ 
cupancy-tenant is not open to the defendant 
having regard to the grounds of appeal. 
In my opinion, having i-egard to the de¬ 
fence .sot forth in the written statemftiit and 
to the clear facts of the case, the defendant 
ought to be allowed to set up the case that 
he has acquired occupancy.right. The 
hr.st ground of appeal really in effect .sets up 

this case although it was framed more in ac¬ 
cordance with the Rent Act of 1881 than 
with the present Act. If the defendant is 
entitled to occupancy-riglit, the plaintiff’s 

suit, which 18 a suit for ejectment, must fail. 

Rut the decree must be without prejudice 

to the plaintiff’s right to have the defendant 

assessed to rent in respect of the plot on the 
ba.si8 of Ins being occupancy.tenant. I, jic- 
cordingly allow the appeal, .set aside the 
decree of both the Courts below and dis¬ 
miss the plaintiff’s suit with costs in all 
Courts. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 630 of 1910. 
February 23, 1911. 

Jlr. Justice Griffin 

FAKIR MUHAMMAD KHAN— Defe.nua.n 

—Appellant 

vefem 

AH SHFR KHAN-PLAiNi'iFE— 

Respondent. 

^lorUjagor and mortgagee-Mortgagee escapin 

payawnt oj rent jor certain ycard—Wlio is to I 

A. executed a usufruetaary moi-ti?a"e of -m ne... 
paney.holdiug to II. whiel. provided that the mor 
gagee was to take the profits in lieu of interest X 
payment of tlio rent to the zemiiuh,-. During tho suh 
smtouec of the mortgage the mortgagee escaped pay 

for t^evcral years: ' ^ 

Held, that tho mortgagee was entitled to the benefi 
of such non-payment of rent to tlie zemMar Ld tha 
tiio mortgagor was not entitled to redeem the mort 


Second appeal from the decision of the 
Small Cause Court Judge of Cawnpore, dated 
4th April 1910. 

Mr. Govtnd Praahadf for the Appellant. 

Mr. Ohfdani Mujtnbay for the Re.^pondent, 

JUDGMENT.—This appeal arises out 
of a suit for redemption af a usufructuary 
mortgage of an occupancy-holding. The ma¬ 
terial conditions of the mortgage-deed were 
to the effect that the mortgagee was to ap¬ 
propriate in lieu of intere.st the balance of 
the profits remaining after payment of the 
rent to the zemindar and the mortgagor was 
to redeem the mortgage on payment of the 
sum of Rs. 160 in the month of Jeth. It so 
happened that the mortgagee escaped paying 
I'ent to the zemindar for .several years. The 
question for decision was, who was to get the 
benefit of these sums which should have been 
paid to the zemindar but were, as a matter of 
fact, not paid. Both the Courts below have 
found in favour of the plaintiff and have 
held that he is entitled to the benefit of these 
sums and the Courts below have reduced the 
amount payable by the plaintiff to redeem 
by the total of tliese sums. The defendant 
comes here in second appeal and it is con¬ 
tended on his behalf that he is entitled, on 
the terms of tlie mortgage-deed, to recover 
tlie entire sum secured by the mortgage, i, e,, 
Rs. 16<J, and that lie and not the plaintiff- 
mortgagor was entitled to the benefit of the 
sums which should have been paid to the 

zemindar as rent but were, as a matter of fact, 
not paid. 

A somewhat similar question was decided 
in S. A. No. 690 of 1908 in which it was 
held that tlie mortgagee was entitled to tho 
sums which should have been paid to the 

..emindar as rent, but whiiffi were not so 
paid. 

In my opinion, the contention advanced on 
behalf of the appellants must be allowed. 
There was no provision in the mortgage- 
deed that accounts should be taken between 
the parties. The mortgagee was entitled to all 
the profits he could make out of the proper- 
ty. It so happened that he managed to add 
to the profits the rent of several years. There 
IS also a clear and distinct provision in 
the mortgage-deed that the mertgagor was 
bound to redeem on payment of the mortgage- 
money in a lump sum. 

1, therefore, allow the appeal, set aside tha 
decree of the Courts below and decree tho 
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ISMAIL I’. IlLijr. 

plaintiff’s suit for redemption on payment 
of a sum of Rs. IdO. Tlie decree will be 
drawn up in tbe form prescribed by law and 
8 .x montbs will be allowed for payment, 
lae appellant will get bis co.sts in all Courts 

Appeal allowed. 


L>aNJAU CHIEV COURT. 

Skcon'u Cun. Appeal No. 435 of 1901), 

April 10, 1911. 

Artiuu- Reid. Kr., Chief Judge. 
ISMAIL—Rlain I fFF—ArrtLLAN r 


icriiuf- 

MllSUiiLiuat BOJl AND OTllKKS—D fi-lndams_ 

R^.SPON!^E^'^^. 

LunUulion .Iw (.VI' ,/ 1^77). .. 
oj the .oiH—Snlc '>.-tcn^ibhj t'n 

fuiv>n- of one i>ce.:,n~Iicol pu.rh<i.<cr unothr, pc.uion- 
Acti»c Couonloicnf—rru'iil—Ln.iitafioii. 

TIm' i,f ervuVm lai.-lcl pittporlv was osion. 
t'liily cftocted in Invoui’ nf one i;. liuttlic real nur- 
r laser was .,n.- M. ^Y),o actively conccalcl the fact of 
iliG sale 111 Ills onn favour: 

Jlvfif, in a i»ro-cmpti<)n suit against .U,, that .scc- 
iioii IS ol t)ic Liiiiilatioii Act cxtciulcil the pcriml of 
liMuluiitni hy making it run from the «lato of the 
piv-einptoi ’.s knowledge of the fruiiih 

llchl, fnnher, tliat as the suit was ngain.st if. who 
was giiihy of the fnuni, it was fpiito iniiuaimial 
that a possibly infnictUMUs suit against D. the osteii- 
siblc purcliasor, might have l.‘oii iiisiituic.l hefore 
the frautl boeaino known to the i»re-cmptor. 

The literal romliiig of section IS of the Limitation 
Act 13 uot against the view that (ho wor-N- "against 
any person" shoukl ho umleivtood to follow the words 
"n suit” in (ho hoginning of the section. 


Second appeal from the order of the Addi¬ 
tional Divisional Judge, L-^ero/.epore Division, 
dated the 25th January 1909, confirming 
that of the Munsif, 1st class, Kissar, dated 
tlie ifth April 1908, dismissing the claim. 

riie Hon ble Mr, Mohaniuiad Sfuidj for the 
Appellant. 


The Hon'blo Mr. Shadl Lai, for the Re¬ 
spondents. 

JUDGilENT. ri.e lower Appellate 
Court has found that the respondent Alanphul 
fraudulently concealed from the plaintiff-ap- 
pellant the fact that the sale o.stensibly effect¬ 
ed to Behari Lai was actually effected to 
Manphul, but has declined to hold that sec¬ 
tion IS of the Limitation Act saved the suit 
from being barred by limitation on the ground 
tuat the literal reading of the section” is 
against the view that the words “against 
any person should be understood to follow 
the words a suit” in the beginning of the 
section. 


HAKNAM SINOH V. EMPEROR# 

I am unable to concur in this conclusion. 

The suit Avas against Manphul and Behari 
Lai. 

The active concealment by Manphul of 
the fact that he was the actual purchaser de¬ 
layed the appellant’s suit against him 

Manphul pleaded that he was the actual 
purchaser and that Behari was not the pur¬ 
chaser. 

Had Behari been sued alone Manphul would 
doubtless liave intervened or filed a separate 
.suit based on his own title. 

ITnder these circumstances it is, in my opi¬ 
nion, idle to contend that section IS does not 
extend the period of limitation by making it 
run from the date of the appellant’s knowledge 
of the fraud. The suit was against the per¬ 
son guilty of the fraud and it is immaterial 
that a possibly infructuous suit again.st the 
ostensible purcha.ser might have been insti¬ 
tuted before the fraud became known to the 
appellant. 

For these reasons I hold that the suit 
was within limitation. 

1 set aside the decree of the lower Appel¬ 
late Court and I remand tlie appeal under 
Order XLL rule 23. of the Code of Civil 
Procedure, for ilisposal in accordance with 
law. 

Costs of this will be costs in the cause. 
Counsel’s fee on the liigher scale. 

Appeal allowed] case remanded. 


PUNJAB CHIEF COURT. 

Cri.mIiNai, Rkvision No. 18.5 of 1911. 

April 17, 1911, 

Vresent: — !Mr. Justice Kensington and 
Mr. Justice Johnstone. 

JI ARNAM SINGH— Acccsfu—Petitioner 

versus 

E M PE R 0 R— R G SPON D E nt. 

{Jrimiml Procedmx Code \Aet V nf 1898), « oli2 — 
Pen'll Code Act \XLV of I860;, n.-PJO-8. 062 in. 
iipplkable to conviction umUr 8 420—Practice — 
Mfigistratc dealing ivifh accused under 8. 562 on con- 
rictwn under s. 420 —lle-lrial not neccstanj-—Remand 
>f case for passing laufnl sentence—Appellate or Rc- 
visional Court not competent to pass sentence. 

Section 06 of the Criiuinal Procodiwe Code covora 
only the form of cheating punifthuble under section 
417, Indian Penal Code, with one year’s im- 
jirisonment and not the more serious form punishable 
under section 420 with seven years. 

Crgivn v. Xcki Ram, 23 P. W. Jl. lOOi Cr.; 8 Cr. L J. 

L'm.i>eror v. Xga Pgi, 3 U 11. It. 05; 12 Bur, L. K. 
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I^‘^ Cl** L. J. 319, followed. 

CousequeutJy, section 602, Criminal Procedure 

420, inXn PeL'l Cod“o'“'‘ “ 

Where a Ma^dstmte convicts! a person of an uffenco 

o«2 Cinmnal Imcodure Code, the proper course for 
^ dim-la 

sonteili Maijistrace to puss u lawful 

AVti^ror V. B.pa J?ao. 4 N. L. R. 18; 7 Cr. L. J. 319; 
^tng.lmpcrorv. Mnnohar Das, 24 P. R. 1004 Cr 

fono^'wecT^**'''"** 607; 5 Cr .L. J. lao] 

^*‘-''''=^''>“31 Court itself cannot 
pass tlio proper sentence. 

Petition under section m of the Criminal 
1 rocedure Code, for revision of tlie order of 
the Sessions Judge, Amritsar Division, dated 
Die-oth January 1911, aflirming that of the 
Honorary Magistrate, first class, Amritsar, 
dated the l-tth October 1910, ordering peti- 

tioner to furnish security under section bG± 
Criminal Procedure Code. 

JLUCtMKNT.-I,, this case the ac¬ 
cused Harnam b.ngh was tried and charged 

of Amritsar under 
section 420, Indian Penal Code, at the in¬ 
stance of one Fazal Din, The learned Jlagis- 
rate found him guilty and convicted him, 
but passing no sentence, dealt witli bim 
under section 562, Criminal Procedure Code 
The accused applied to the Sessions Judge 
on the revision side whereupon tl.at authority 
passed the following order ;_ 

■ No appeal was preferred and after con¬ 
sidering the matter I referred the case to the 
Chief Court as the order of the -Magistrate 
was illegal. Had an appeal been preferred 
I should certainly have ordered a re-trial 
And there are certainly no grounds for enter- 
taiiiinc this application for revision ” 

As a matter of fact, Harnam Singh 

been ound guilty m two separate case.s, 
a s being mutat,s u,utanJ^s the same at 

instance of Iazl I),,, and Cliiragh Uin 

1 I .#v .. J Jl jk ^ 


had 

the 

the 


pectiveUs and the references to this bo’'uH 

f Vo','"*' ^os. 1691 

of 1910 and 89 of 191] all three cases can be 

conveniently disposed of in one judgment 

Section 562, Criminal Procedure Code as 

has more than once been pointed out, is not 
very happily worded. In it we find indioa- 
tions both ways as to the meaning to be as 
signed to the word “cheating” but to us it 


•Saw,. '-H .V . , , 

seems that the Legislature inteiijlecl'tliWtlie 
word should cover only the form of cheating 
punishable under section 417, Indian Penal 
Code, with one year’s imprisonment, and not ‘ 
he more serious form, punishable under sec¬ 
tion 4-0 with seven years. We need not 
discuss the matter at length; it is enough to 
say that we follow CVoic/i v. Nehi Ram (1) 

h.mveror v.^ Rga Pyi (o) 

\. Bapu hao (.j). It undeniable that 
there IS some difliculty in seeing the real 
dis inct,on between the offences mentioned in 
section 417 and section 420, Indian Penal 

Code, respectively, but we are not here con- 

cerned with this distinction or this difficulty. 
Ve hold, then, that .section 562, Criminal 
Procedure Code, cannot he used upon a con¬ 
viction under .section 420, Indian Penal Code. 

1 lie question for us is what is the proper 
course for this Court now to pursue. Air. 
Govind Has, for the convict Harnam Singh, 
ui ges that we should order a re-trial; hut, in 
our opinion, we should follow the line taken 
by the Court in Emperor v. Bapu Rao (3), 
already quoted, set aside the orders unde! 
section .)62, Criminal Procedure Code, and 
remand the cases to the Alagistrate to pass 
awful sen ences. Accu.sed might himself 
kave appealed m the fir.st instance, see 
Bmperor v. Manohar Vas (4), hut he went 
up on the revision side instead. The 
learned bessioiis Judge should have in- 
8 ructed him 0 appeal, or should have .sent 
the cases up here on the revision side with a 

he f P^cedure Code, sliculd 

re «“““'3ed not for 

Tliat I is • rl ® legal sentence. 

1 hat this i.s the proper course for us now is 

clear from a perusal of section 439, Criminal 

Procedure Code, read with section I 23 

W", V' =■' Naraya«a.»a.,u- 

-Van/,, ^ Emperor (o) undEmperory. Birch (6) 

3Ir. Govind Has is right in contendingthat we 

cannot ourselves pass sentence now, hut he 
tharwe^ean m I* f“''*''er eonteotion 

1. d. ..i». „ z.“. do "" 

». li. i. S: 5; 7c;"t V ij'” ■- '■ “■ 

(8) 24 A. 306 
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We, tiierefure, set aside lioth the orders 
ur.der section 502, Orimiiml Procedure Code, 
and remand the case to the firstCourtin order 
that it may pass legal sentences. If the sen¬ 
tences passed are appealable, Harnara Singh 
can, of course, appeal; if not, he can apply for 
revision on the merits. 

Case remanded. 


CALCUTTA Hltai COUHT. 

Second Civil Aitkal No. 22iy of 190r. 

January i:(;, 1911. 

PresOil: —Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

GAGAN SHEIK and othkus—Defendants— 

ApI’ELLANT'- 


Cf rsus 

ABAJAN KHATUN— Plaintiff and ori[Eii< 
—UE.'UiNiNo Defendants—IIK> i-oNDi:NTS. 

Loudlord nii'l (cn-liil - r>pic.<. i.Ird hij.-i.i' a 

hl\l>V.tjl’iVt< — Wll’.l'nr,' >■' li‘'< It'llilllCiJ — 

f^nci-tlon of fh f. 

The in .I'/'yv V I', W X .S4o, 

dooa uoi lay Jown any nilo of univ^Tsal ajtj)li«-ation 
t)iat f)M'' jicrsDn cannot ccjna'scnl ii ti natjcv iti fin- 
books •’!’ I In- limilloi'il >>n i)cliu!t’ cl' liinisclt Junl liis 
fallow (cnants '1 Im lontrarv vi«MV lias l) 0 <-ii 
biainlainc'l in a long >erii‘s of decisions. 

Rup<\iiii Siinuisufh-a v fsjc-/i- Namasuthii, G C- 
W. N G02 and AJia:. v Kuls'iiimnnesS'i lO C 

W. N. )7G, rofened to 

The question whether on.- of s»-vi ral la ir ftlic 
original li'nant r»'|)j-f’S(“nts tbe t<'nancy on behalf of 
all the persons inlcrcsDal, is c.sscntially a question of 
fact. 


Appeal from the decree of the Sub Judge 
of Faridpur, dated June i2tb, 1908, reversing 
that of the Third Munsif of Bhanga, dated 
Spetember 19tli, 1907. 

Mr. ][. N. Sen, Counsel, and Babu Jatindra 
yiohan Sen Guptas for tlie Appellant.s. 

Babu Brojo Lai Chakravarli, for the Ito' 
spondents. 

JUDGMENT. This is an appeal on be- 
half of three of the defendants in a suit for 
recovery of possession of land on establish¬ 
ment of title. The plaintiff prays for can¬ 
cellation of a sale held in execution of a 
decree for arrears of rent against her mother 
and ask% for recovery of possession. Her 
case in substance was that the decree was 
obtained by fraud and that in any event her 
interest in the disputed property could not 
be affected by a sale held in execution of a 
decree obtained against her mother. 

Ill the Court of tirst instance the suit was 
diewiased on two grounds, namely, that fraud 


had not been established and that the mother 
of the plaintiff represented the tenancy in the 
books of tlie landlord. Upon appeal the 
learned Subordinate Judge has not entered 
into the qiie.stion of fraud; but lie has h^ld 
upon the authority of the decision of this 
C:urt in tlie case of Aslu)k Bhniyau v. !' arim 
Beparl (l), that the title of the plaintiff 
could not be affected inasmuch as the decree 
was obtoined against her mother. 

The defendants have now appealed to this 
Court and on their behalf it has been con¬ 
tended tliat the learned Subordinate Judge 
lias taken an erroneous view of the effect of 
the execution-sale impeached by the plaintiff. 
In our opinion tiiere is no room for contro¬ 
versy that the judgment of the Subordinate 
Judge cannot he supported. As was pointed 
out by this Court in the case of Jagat Tara 
Ihtasg/i v. D'inlafi Bciva (2), the decision in 
Ashok Uhniyan v. Karim Beptiri (l) does not 
lay down any rule of universal application 
tliat one person cannot repre.^ent a tenancy 
in the hooks of the landlord on behalf of 
himself and his fellow-tenants. Indeed tlie 
contrary view has been maintained in a long 
series of decisions amongst which reference 
may he made to tho-^e of Iiupram Namnsudra 
v. hivnr XamasHifra (.J) and A)raz Molhih v. 
KitlsHmanuessa (I). The question whether 
one of several lieirs o tlie original tenants 
represents the tenancy on behalf of all the 
persons intero.sted, is essentially a question of 
fact. The learned Muiisif in tliis case found 
that the mother of the plaintiff represented 
tlie tenancy on liehalf of the plaintiff and her 
sister, and he referred to circumstances from 
which this inference could he legitimately 
drawn. The learned Subordinate Judgehas not 
taken into consideration any of these circum¬ 
stances hut lie has held as inllexible rule of 
law that the motlior of the plaintiff could not 
represent the tenancy so as to entitle the 
landlord to obtain in a suit brought against 
her a decree binding upon all the persons in¬ 
terested in the tenancy. Sucli a view cannot 
be maintained. 

The result, therefore, is tliat this appeal 
is allowed, the decree ol the Subordinate 
Judge set asideandthe case remanded to him. 
He will consider the question raised in the 

(1) OC. \V. N. H43. 

(2) 2 Ind Cas 6"5.13 C. W, N. lliOj 37 0. 75 

(3) 6C. W. N. 302. 

( t) 10 C. yy. N. l76j4 0.L. J. 08. 
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fourth issue, namely, “did the plaintiff allow 
Begum Bibi to represent the javia in suit ? 

Is she thus estopped from impugning the 
validity^of the decree and sale in execution 
thereof? If this question is answered against 
the plaintiff the other questions that arise 
in the case must be decided. The cost of this 
appeal will abide the result. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Civil Role No. 1661 of 1911. 

March 27, 1 911. 

PreseH/:—Mr. Justice Chitty and 
Mr. Justice Ohatterjee. 

bLAHI BUKSH MANUAL and others_ 

Defendants—Petitioners 

versus 

RAM NARAYAN GHOSE— Plaintiff_ 

Ofi'ositr Party. 

for catching jink—InnnctUnfc 
right of pogsession^Plaintiff not in posscssion—lm. 
porfanrc of casc—Peruniary limit of claim 

A plaintiff may porlmps recover mcKiu* profifs oven 
tlion^jn ho bo out ot pofisossion, 

Ityamoyce Payee v Modhoo i^oodini Mylec, 3 \Y R. 
147 nnd Dioarl-aram Misser v. Joge^fiur J^nf} 21 \V 
1{. 27G, reforrod to. • » . 

lint to rocovor <lamagos for fisli, Rai.l to have hecn 
caught hy the defendant from a tank, tlio plaimin: 
iiiUBt ttt least show that ho has an inimodiato rio^ht of 
possesRum. if ho wore claiming it. If ho failslo do 
soand.t is found that the defendant h in i.osso^ 
Sion, the suit muRt fail. 

Rule against the order of the Afunsif of 
Balurghat, dated December 23rd, 1910, 

passed in exercise of his powers as a Judge 
of the Small Cause Court. 

Babus Dwarka Nafh Chakrararft and 
Jiomesh Ohamha Sen. for the Petitioners. 

Dr. Hash Bihari Ghosh and Bahii .Toy 
Oopal Ghnsha, for the Oppo.site Partv. 

JUDGMENT. This is a rule obtained 
by the defendant in a Small Cause Court suit 
calling on the plaintiff to show cause why the 
judgment and decree should not beset aside 
The plaintiff sued for Rs. 5 as damages for fish 
aaid to have been caught by the defendants 

month of rf„,Vn, 
1316 (Mnrch-Apnl 1910), The main point 

in Uie suit was in whom the title to the tank 

ayr' 1 m bmall Cause Court Judge was 

(we are told) asked to return the plaint for 

p. esentation to a Court having jurisdiction 

to determine the title, but he declined to do 

so and proceeded to investigate the question 

ot title himself. This he was, no doubt 


competent to do for the purpose of 
determining the question of the defendants’ 
liability for damages, but if he did so it was 
incumbent on him to decide the que.stion 
correctly and according to law. He has 
rejected the survey map produced by the 
defendant on the ground that the tank in 
dispute has not been clearly located upon it 
while be accepts the fliak map produced by 
the plaintiff which was open to a precisely 
similar objection. Moreover, ho finds that 
the defendant was in po.«session at thetirnoin 
respect of^ which the suit was brought, 
^ow, a plaintiff maj* perhaps recover me.sne 
profits even though lie he out of possession; see 
Tiyamoyee Dayee \. Modhoo Soodun Mytee (\) 
and Dwarkaram Misser v. Jogessur Lall (2); 
but to recover damages in a case like the 
present he must at least show that he has an 
immediate riglit to posse.s.sinn, if lie were 
claiming it. This tlie plaintiff has failed to 
do in this case. It wa.s argued that de 
minimt/s uou c?irat le.v, and that the amount at 
stake being so small this Court would not 
interfere in revision. The importance of the 
case to tlie parties, however, is not to be 
men.sured by the pecuniary limit of the claim. 
Iti.s notorious that before embarking on liti¬ 
gation as to title, litigants in this country 
frequently endeavour to obtain an advantage, 
or what they think will he an aclvantnge. 
hy securing in their favour a decree of u 
Small Cau.'ie Court or a decree under section 
9 of tlie Specific Relief Act, or an order of a 
Criminal Court. That has, no doubt, been 
the object of tlie pre.sent plaintiff and it is 
not one which should be encouraged. That 
this Court has ample jurisdiction to interfere 
is not denied. Tlie true principle to be fol¬ 
lowed is, we think, tliat enunciated by tlie 
Bombay High Court in Poona City Manici- 
palify v. Ilamji (3). The powers conferred by 
section 25 of the Provincial Small Cause 
Courts Act are, no doubt, di.scretionary,I)utat 
the same time that section is somewhat 
wider in its scope than section 115 of the 
Civil Procedure Code. 

We think that the judgment of the Small 

Cause Court is clearly not in accordance with 

law, and that iti.sa case in which we should 

interfere. We accordingly m^ke tlie rule 

absolute and set a.side the judgment and 

(!) ^ W R. ^47. 

(2; 21 W. R. 276. 

(3)21 B. 255. 
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decree of the Small Cause Court and in lieu 
thereof order that the plaintiff’s suit be dis¬ 
missed with coats. Tlie plaintiff must also 
pay the costs of this rule. We fix the hearing 
fee at two gold viohurs. 

Ilule made ahsohd^. 


MADRAS HIGH COURT. 

First Civil Appeal No. 125 of 190S. 
February 28, 1911. 

Present :—Sir Ralph Benson, Judge, and 
^Ir. Justice Sundara Aiyar. 

S. R. M. CHIDAMBARAM CHETTY 

AND OTHERS—APPELLANTS 

vers7is 

MEENAKSHI SUNDARA NACHIAR — 

• Respondent. 

Ma<h'a.‘t Rrvf liccovay Art (I'lll (>f lvS05), 39— 

ScrvtVi' of JoiUcr of druinmi — f'crvifi'—’llJcijdlity tf 
^nlc hehl nithout projicr 7i(>tirr. 

Roforo n snlo for anonrs of rent criTi !•(> hcM uiulor 
Ilio Madras Pont llrcrivr iy Act, it should I n s1k)\vii 
that Tioticc of (h'maud for the arrears ilue uas ser^•c«l 
in the manner roquiretl hy .‘^eetimi39 t-l' tlie Act. 

'I'lip allixinj? of the notice tr> tin* defeiidnnt’s house 
is not valitl sei viee under the .section. 

It should he shown tliat ntteni]>ts were made io 
sliow the notice to the dcfavdler. 

A failure to serve the notice of di'inand in ilie 
mannev niulioriscd renders the .‘•ale altojfother illegal. 

Dorat^avmy PiUoy \. Muihu^nn'mi Moojun),2‘t M. 
94; and Zeynindar of I-'ttyiipuynin v Snukfinip}i(} 
Peddiov, 27 M 483 (F. Ih), referred to. 

Where a notice of dt'inainl is taken in>id(' the 
house of a defindter ami it is aftt-rwavils reported 
to tlio process-server that the defaulter refuses to 
receive it: 

Hcldf that tliis ia not sulficient service. 

Appeal against the decree of the Court of 
Subordinate Judge of I^ladura East, in Original 

Suit No. 5 of 1906. 

]\Ir. C. E. Ananfn Krishna Aiyar, for the 
Appellants. 

Mr. T. Pangachariar, for the Respondent. 
JUDGMENT.—We concur with the 

Subordinate Judge in holding that notice of 
demand of the arrears due was not served 
on the plaintiff in the manner required by 
section 39 of the Rent Recovery Act. It is 
not proved that the plaintiff had a 
sfanapafhi of the name of Sangaru or that 
the notice was actually shown to the plaint¬ 
iff. It is not sufficient to show that some 
woman took the notice inside the home of 
the plaintiff and afterwards reported to the 
process-server that the plaintiff refused to 

reoeive it. The defence first witness does 
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not say that any attempt was made to deliver 
the notice to the plaintiff’s husband, but 
only that he told him of the demand. This 
ia not enough under the section. Service 
by affixing tlie notice to the plaintiff’s home 
is, therefore, not valid. The faliure to serve 
the demand on the plaintiff renders the 
sale altogether illegal. See Dorasawmy 
PiUai V. Moothnsaivmy Moopaii (1) and Zemin¬ 
dar of Etfyapuram v. Sankarappa Peddiar 
( 2 ). 

The appeal is dismissed with costs. 

Appeal dismissed. 

(1) 27 M. 94, 

(2) 27 M.4S3 (F. B.) 


MADRAS HIGH COURT. 

FihstCivil Appeal No. 176 of 190S. 

March 7, 1911. 

Present :—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 

FAliANIAPPA CHFTTV— Appellant 

versus 

AltUNACTIELbAM CIIFTTV andotuers— 

HksI’ONDENTS. 

Hill I'J cirhanyc —lliimli dnivn in furnui- of third 
jif.-yoii in ili.'rhof-.ji' of dcl'l due i>u o pro-Jude Condi- 
liimal di.'ichoifir — H'ccij'f for the (nuount of humli— 
Kiidorn'inrutou thr pro-tiofr — I’lrstmiptiou of rouditiminl 
disrhnryr. 

.V.*! a giuicral rul(> ii Lill of ('xcli!uif;'o or/u/zifli piven 
fiT a operntt's only .ns a conditional disclinrgc 
of tlic doLt Lnr tlio contraiy may lx* ju’ovcd in any 
particular ease. 

D. owed a doLt top. on a pro-noto. P. in his tiirn 
was imh'Ltcd to T. At P.'s rc(picst /) drcwa/iM»(ft 
for Hs. 1,000 ill favour of 7’. and tlio payiiicnt of that 
amount was ondor.«od on tlio orifrinal pro-note of D. 
in favour of P. T. did lU't jin‘s<‘nt tho hinuU to tlio 
tlrawce. Tlio (|uo.'‘tion was whether /'. had ncooptod 
tho Itundi unconditionally in part .‘satisfaction of tho 
.amoiinf duo from I): 

Held, that as T. was imdor no obligation to present 
tho hu7idi to the* drawee, it <lid not amount to an 
nncomlitional discharge. 

Held, further, that tin* endorsoincnt of receipt on 
the* pro-note was insullicient to rehiit tho presumption 
of the elischargo bi'ing only e-onditional. 

Appeal against the decree of tlie Sub¬ 
ordinate Judge’s Court of Madura East, in 
Original Suit No. ,35 of 1908. 

Mr. S. Srinivasa Aiyangar, for the Appel¬ 
lant. 

Mr. T'. Visiranafha Sastry, for the Respond¬ 
ents. 

JUDGMENT.—The question in the 

appeal is whether the hundi Exhibit B for 
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Rs. 1,000 was accepted by the plaintiff in 
part satisfaction of the amount due. The 
established rule is that a bill of exchange or 
hundi given for a debt operates only as a 
conditional discharge of the debt, see 
Jamhi Chetty v. PaJanaiappa Chettiar (A), 
although it might be proved that in any 
particular case it was taken unconditionally 
in satisfaction of a debt. In this case the 
was drawn by the defendant or his 
uncle in favour of a third person to whom 
the plaintiff had to pay money. Tliat person 
was under no obligation to present it for 
payment to the drawee nor is there any 
evidence that when the hundi was drawn lie 
discharged the plaintiff from the liability to 
pay him his debt. It is extremely improbable 
that the plaintiff would unconditionally ac¬ 
cept tlie hnndi in part payment of 
the debt under these circumstances. No 
doubt tlie fact that payment of Rs. 1,000 
was endorsed on the original pro-note execut¬ 
ed by the defendant’s father to the plaintiff 
IS in favour of the view that the hnndi was 
accepted unconditionally. Ilut it lias been 
held that the execution of a formal receipt 
for the amount coverd by a bill of exchange, 

rebut the presumption 
of the discharge being only conditional See 
Stedman y Gooch (2). In Re Romer and 
Jlaalem An eiulorseinent of receipt on 

pro-note in this case cannot stand cn a 
higher footing. There is no case in which the 
hnndi in favour of a third party who might 
or might not present it for payment has 
been held to be an unconditional discharge. 
We must modify the decree of the lower 
Court and give the plaintiff a decree as 
prayed for m the appeal The plaintiff 
IS entitled to his costs of the appeal, and 
to the wliole^ of his costs in the lower 
Court. The first defendant must pay his 
own costs throughout. 

(I) 2 CM, 026 . J)ecree modified. 

i'Z) 1 Ksp. 4. 

(3) (1803) 2 Q. 15. 2SC; C2 L. J. O H filO- 4. R 
466; 69 1. T. 347; 42 W. II. 51. ^ ^ 


PUNJAC CHIRP COURT. 
CKiMiNAr, Appeal No. 174 of 1911 

April 18, 1911. 

Present: —]\[r. .Justice Kensington and 
Ml. Justice Jolinstone. 

RAFCJII A—Convict—Appellant 

versns 

RMPRROR —Complainant—Uesponde.nt. 

Cn'minal Procedure Code (Act V of 1898^ s 512— 
Evidence Act (I of 1872;, s. f r^-Statements pro. 
vioHsbj made by witness and recorded m (he ahiunice 
of accused—Admissibilitif—Penal Code Glct Xrr /.r* 
I860;, .V. 302~.}rurder~h'i7liny by repeated 

Husband murdenny wife on susiucion of mi>-condurt 
— i unishment — Transportation. 

Stnteiuents previously made l>y „ ivituesa to 

Magisfratos, ami rocordea hi tho uhsonco of th.- 

acousc.l, cnniK.t ho treated nsovfdoiico in the Ses^i.a.s 

Court >f Iho witness is living and can ho nroeured. 

Section 512 of the Crimimtl Procedure Code uill 

apply only \\here the witness is dead or cannot l.i* 
procured. 

Althou-h section Hoof the Kvidenco Act ndmifs 
ol previous statements being referred to for nur 
poses of cross-examination it does not authorise •. 

Court \u front such statements as evidence a«^nin4 
an accused. 

The fact that a person is killed with repeated 
hl.n\s conclusively negatives the plea that there 
was no intention to kill the deceased or that the 
deceased was killed hv her mistake 

--1. murdered l.is wife. He alleged ihat lie caned,t 
her in the act of adultery with one S. whom onlv^he 
.utmuled to kill. From the evidence it appeared 
that there ^^as doubt al.out the immediate eircun, 
stance.sumkwwhicd, tho enrne was conumtted and 

that there was iiMlteation of misco„d„(.t on the part 
Ol tho clocoasocl wifo: 

i/c/d. that although the accused should be con. 
Mclod of murder, the Court ^^{^S justified in the 

circumstances Ml not imposing the capital sentence 
Appeal from the order of the .Sessions 
Judge of Multan Division, dated the I4th 
February 1911, convicting the appellant. 

JUDGMENT.-This ease is before us 
on appeal by Rakhia and also under section 
>574 of the Criminal Procedure Code for 
confirmation of the capital sentence passed 
upon him for the murder of Jiis wife 
MusammrU Talah on the 9tli November 1900 
The appellant absconded immediaS: 
alter the murder and was not arrested till 
about a year later. Immediately after arrest 
he confessed to a Magistrate on the 19th 
Rovember i<»10 saying that be bad caught 

h.s w.fe ... the act of adultery with one 
Sona .and bad killed her in bis blind rage 
though intending to kill Sona only. He 
has substantially adhered to (bis story 
throughout and repeats it in bis appeal, ft 
IS, therefore, not open to doubt that be 
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killed his wife, inflicting three severe incised 
wounds on her head causing extensive fracture 
of the skull. The medical evidence shows 
that death was probably instantaneous. 

We cannot believe that portion of the 
appellant’s story in which he says that he 
really intended to kill Sona only and that he 
struck his wife by mistake. The repeated 
blows given to his wife are conclusive 
against that explanation of the affair. At 
the same time, we see no reason to doubt 
that the murder was due to grave suspicion 
of the relations subsisting between the 
woman and Sona. It is to be observed that 
MvsfJimnat Talah is said to have been aged 
twenty.five and that tlie appellant had 
subsequently married a second wife named 
^fusa7}n}^of Shero (witness No. 5) whoso age 
is given as thirty. It may he noted also 
that the medical evidence sliows that 
Musammat Talah was four months advanced 
in pregnancy. We can make no sort of 
assumption from this fact, i)ut when taken 
with the fact of the second marriage it may 
possibly indicate the explanation tliat tlie 
appellant, who is a young man aged thirty- 
three; had some reason for believing that 
M?(snmmof Talah w'as unchaste. 

The prinripal witness in the case is 
^fnsam7)lat Karmo, mother of the deceased 
(witness No. 2), and even she is in no sense 
an eye-witness. Her evidenre is important 
because she alludes to a quarrel between the 
two wives the day before, and also because 
she professes to have seen Sona running 
away from the house just after the murder. 
The learned Sessions Judge appears to have 
thought that this latter item in her evidence 
was an after-thought and ho has in conse¬ 
quence transferred to the Sessions record 
and admitted in evidenre certain previous 
statements made by the witness to different 
Magistrates on the 12th November 1009 
under section 164, Criminal Procedure Code, 
and on the Ist March UlO under section 512, 
Criminal Procedure Code. Both of these state¬ 
ments were recorded in the absence of the 
accused and there is no nntliority under 
either of the sections quoted or under the 
Indian Evidence Act for now' allowing these 
previous statements to be treated as evidence 
in the Sessions Court. Section 512 can be 
made applicable only where the witness is 
dead or cannot be procured and though sec¬ 
tion 145 of the Evidence Act admits of pre¬ 


vious statements being referred to for cro.ss- 
examination purposes, it gives no authority 
to a Court for treatement of such statements 
ns evidence against an accused It must be 
held that the Sessions Judge has acted 
improperly in making any use of either of 
these statements and the same criticism 
applies to similar previous statements which 
have also been irregularly incorporated in the 
reertrd in respect of iVt(/:amma( Wassayi 
(witness No. 4) and M7tsa/nmal Shero 
(witness No. 5). It is necessary to make 
the irregularity of procedure clear, though in 
this particular case the only point of import¬ 
ance involved is whether i\fusfimn)al Karmo 
really saw Sona running away and as to this 
we must in any case regard AJusfimmai 
Kamo’s evidence with suspicion quite apart 
from the fact tliat she had not previously 
mentioned the point. 

}f .‘!am7nnf Wassayi (witness No. 4) is the 
mother of the appellant. Her.statement has been 
very briefly recorded and .‘jhe practically adds 
nothing to the prosecution ca.'^e. Witness No. 5 
is tlie appellant's second wife named Shero. 
Her .statoment aNo lias Iteen too briefly record¬ 
ed, but site declares that she hail detected the 
deceased cmiimitting adullery with Sona the 
day before. Site says that .she said nothing 
abimt this to any one, whicli is hardly 
credible. Bending her statement with that 
of Mf'sn7nvi/if Ktirnio we can have little 
doubt that tlieie had been very recently a 
serious quarrel lietween tlte two wives on 
account of suspecteil misconduct on the 
part of M7is(n7i7tinf Talali, and we are justified 
in assuming tliat the inatler had come to 
the ears of the appellant, and that this was 
the lenson for his killing liis wife the next 
evening. 

Whether he actually discovered his wife 
committing adultery with Sona or not is a 
matter for conjecture only but it is by no 
means improbable that on coming home 
in the evening he found Sona hanging 
about the premises of his house and that he 
at once jumped to the conclu.'*ion that 
Miisa777maf Shero's story must he true and 
immediately attack'd his wife in a fit of 
frenzy without giving her time to explain. It 
w’ill be observed that Ditta (witness No. 3) 
mentions that Shero was close 

at hand wdien the appellant left the house 
after the murder. This does not add much 
to the case, but it suggests that the quarrel 
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between the two wives had broken out again 
about the time of the murder. 

The Sessions Judge quotes the assessors 
as finding that the appellant killed his wife 
intentionally and deliberately. This probably 
was the opinion of the assessors bat it 
must be noted that their opinion as recorded 
is not worded so as to make tliis clear ^Ye 
have no hesitation in upholding the convic¬ 
tion for murder but we think that there is 
sufhcient doubt about tlie immediate cir- 
cumotance, under which the crime w'as 
committed, and sufficient indication of mis¬ 
conduct by Miuiumviat Talali to justify our 
taking a lenient view of the case and remit¬ 
ting the death sentence. 

We accordingly direct that the appellant’s 
sentence be altered to one of transportation 
for life, the appeal being otherwise rejected. 

Appeal rejected. 


PUNJAB CHIEF COURT, 

Ckimina Revision No. 209 ok 1911 
April 8,1911. 

Present: — Mr. Justice Rattigan 
EMPEROR—PhOSGCUTOR 
verms 

BARICAT RAM—Accn-SED. 

Jlriminnl Procedure Code (.kt F 1898), sj. 195, 
4,76 —Mfujisti ale dircctiuij prosecution of vifness oj 

his oum Effect of order—lierision—Perjury _ 

Gonfradictory statements erpJainnbtc—Penal Code \Act 
XfA'of \H60), s. m. 

The Chief Court has power to roviso orders passed 
under section t7f), t^h’iiniiiul Proeeouro Code. 

Bxshe-n Stnyh v. Amritsnria, 5 P. R. 1908 Cr.; 7 P 
\V. R. t90>Cr.;10i P. L. U. 1908; 7 Cr. L. J.’l>81* 
followed. 

Where a Magistrate of his own motion dircet.s the 
prosecution of a witn ss for perjury, he acts under 
section 470, '^ritninnl Procedure Code. 

B purchased certain pro])erty from A. wlio 
Hubsoquontly sold it to C. C. brought a complaint of 
cheating against .4. In the coarse of proceedings in 
the ca.se, .appeared as a witness. In hi.s oxamina- 
ton-ir..chief he stated that no other bargain took 
place in his presence. In cross-examination ho 
stated tliat A. and C. wore bargaining in his 
presence: 

Held, that the statement in cross-o.xamination diil 
nob necessarily imply that B. know that another 
bargam had heed duly made, and that his explanation, 
that no bargain was actually effected, though 
negotiations wore going on, was per se jilausiblc- 
Jus prosecution, therefore, for perjurv was nor 
admissible. 

Petition, for revision of the order of the 
Magistrate, 1st class, in Gujranwala District, 
dated the 12tli November 1910, sanctioning 
proseoution o£ petitioner under section 193, 


Indian Penal Code, case reported by the 
Sessions Judge, Gujranwala Divi.sion on the 
following 

GROUNDS.—This i.s an application by 
way of appeal under section 196 (6), Criminal 
Procedure Code, in regard to an order pa.ssed 
by Lala Ram Chandra, Magistrate 1st cla.sa, 
sanctioning the prosecution of accused under 
section 93, Indian Penal Code. 

As the Magistrate, however, himself took 
action against petitioner, it appears to me 
that he was acting under sectio:i 476, Crimi¬ 
nal Procedure Code. No appeal lies, nor has 
this Court any power to interfere on the 
revision side. 

As to tlie merits the two contradictory 
statements made by Barkat petitioner occur 
in his explanation and cross-examination on 
the .same day. The case was one in which 
a second vendee accused his vendor of having 
cheated him by not disclosing the fact that 
he liad previously sold property to some one 
else. Barkat petitioner is the first vendee. 
The witness was trying to prove tfiat the 
vendor hud made no other bargain and said 
so; in cross-examination he admitted that 
complainant and accused were bargaining 
when he passed. These two statements are 
not necessarily contradictory. Nor do I think 
it proper tliat a witiie.'^s should be deterred by 
fear of a prosecution such as this from ex¬ 
plaining in cro.sH-examination statements made 
by him in examination-in-chief. I, therefore 
propo.se to report the case to the Chief Court 
for exercise of the Court’s powers on tlie revi¬ 
sion side. 

The Public Prosecutor has been heard 
in support of the order. He does not 
urge anything against the merits of what is 
stated in this Court’s order of 13th January 
1911, calling upon the District Magistrate to 
show cause but is doubtful whether the order 
IS open to revision by the Chief Court 

The Punjab authority on the point is Oamla 
bingh \. Ihsakhi (1). A.s regards the High Courts 
tlie authorities are collected and discu.ssed on 
pages 960 to b63 of the Stii edition of Agnew 
and Henderson’s Code of Criminal Procedure 
On the merits I consider that the Magistrate’s 
order should be set aside for reasons given in 
this Courts order of l3th January 1911 
As the authorities are conflicting in regard to 
the power of revision by a Chief Court or 

( 1 ) 18 p. n. nmcv.i 7 s p. l, r, 1902 
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Court. I submit the record to the 
Chief Court with a recommendation that tlie 
order passed hy Lala Ram Cliandra on 12th 
January 1910 be set aside. 

Hai Sahib Snkh Dial, for the Accused. 

ORDER.—The facts are set forth in the two 
orders of tl>e Sessions Jud^je dated respectively 
the 13th January and 4tli February 1011. I 
agree witli the learned Judge that the order 
of the Magistrate 1st class, must be regarded 
as one under section 470, Criminal Procedure 
Code, and also that upon the merits this was 
not a case wliich called for further action 

against the witness, Barkat Ram. I cannot 
believe that any Court would convict him 
of an offence under section 193, Indian Penal 
Code, in respect of the two statements made 
by him, the one in examination-in-chief and 
the other in cross-examination. The two 
statements are not necessarily cont^adlctor^' 
and the latter one was intended (as tlie 
Sessions Judge points out) to explain the 
former. When examined-in-chief, lie said, 
"I have pnrcliased a shop form Ganpat for 
Rs. 560. The deed was registered on 0th 
Sawau last. The bargain took place 4 or 5 
days* before the deed was registered. Jle 
gave me tlio receipt. . . My brother went 

away, and accused asked me to go and get 
the deed registered. I then asked him to 
wait till my l)rotiier’s leturn. No other 
bargain took place in my presence.” A ?. 

In cross-examination, Harkat Ham .said, “l 
passed by Dhanpat’.s shop on business after 
this and complainant was talking to accused 
and tlie former said he would get the shop 
only if I refused, 1 warned complainant that 
1 had a previous receipt and he said he would 
see for himself. Dnfh u'ere hatgairtiurj af 
that My deed had not been registered 

by that time.” 1 cannot accept the Magis¬ 
trate’s interpretation of the words italicised 
as necessarily implying that Barkat Ram 
knew that another bargain had been duly 
made; but he at first denied this fact, and 
that be was sub.seiiuentJy compelled to admit 
it, and I think that the witness’ explanation 
that no bargain was actually effected, tliough 
negotiations were going on, is one which is 
per se plausible and would in any event make 
the question of bis guilt so doubtful that no 
Court would feel justified in convicting him 
of perjury. I certainly do not think that the 
Afagistrate was well-advised in diecling the 


proseention of a witness for a dubious contra' 
diction of this kind. 

This Court has rower to revise orders 
passed under section 476, Criminal Procedure 
Code [see Bisheii Siagh v. Aviriisaria (2) ] 
and I have no hesitation in the present 
case of availing myself of that power to 
set aside the order of the Magistrate, Ist 
class, dated 12tli November 1911. The said 
order is accordingly set aside. 

Tf Kins - n 7 ^03 P. L. 

Tl. lOOS; 7 Cr.P.J. 2yi (F. p.) 


AELAHABAD HIGH COURT. 

Second Civil Appeal No. 936 of 1910 

March 31, 1911. 

PrcscaE—Sir John Stanley, Kt., Chief 
Ju.stice, and ^Ir. Justice Banerji 

The GREAT INDIAN PENINSULA 

RAILWAY —Defendant—Appellant 

versus 

GANPAT RAI Plaintiff— Respondent. 

Art (IX of 1S90>,.«. 17-Suit for coui. 
j'r„.^nt,on tommst U ,ihrn>j Cowjrmy for jwn.ihliven, 
,.j yr.,..h~yut.rr of prooj of~t)(fer hy Rnihva'y 

(oo pnoy to i‘uy-\r„irrr-i:,fopprl -Umilntion Arf 
(I\ ij lOil.Kj, Sv}<. /, art. 31. 

Jnasuil f..r cf.inj.i nsalion IV-r non-dclivcrv of goods 
coiisignod loaKiiihvav Companv for car’riaf'o the 

I. lainfiir 11111.^*1 proyo tliaf flic drlViulant Conijarny was 
.^fivod wifli notice of hi.'< clniin as rontcinplatcd 
in section 7 " of fho Indian Hailwnyfi Ai f. 'J'he fact 
that an ofTei was made Ly the Railway Companv to 
pay a cerfain amount in sati.s-faction of’thc plaintiff’s 
claim w(»nid not estop the Rnilwnv ( otnpanv from 
rai'ing the plea of notice. 

Grroi JiiiJittr Ralln-uii ('ovipnuy v. 

Vhan.hn Ih-, 2.S .\.oo2; W. N. (IHOG) 101; 3 A. L. 

J. 329 , roferrcil to. 

Article 31 of fhe Limitation Act, 1908, would 
apply to a .suit again.‘*t a Railawy Company for 
compensation for ntui-dolivcry of goods. 

Second appeal from the decision of the 
District Judge of Ghnzipur, dated the 2nd 
of August 1910. 

Mr. Ladi Prashad (with him Mr. Sham- 
Narain Mushrati), for the Appellant. 

Mr. Ahmed harim, for the Respondent. 

JLDGMENr.—Tliis appeal arises out 
of a suit for damages for non-delivery of 
a bale of goods consisting of gauze which 
was consigned by the plaintiff’s agent.s in 
Bombay to him at Gliazipur on the iiCth 
of March 1908. The goods were lost on 
the Great Indian Peninsular Railway and 
it is stated that they were stolen in transit 
and that the thief was tried and convicted of 
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the theft. Amongst the defences filed by 
the Great Indian Peninsula Railway Com¬ 
pany, was one based on section 77 of the 
Indian Railways Act, namely, that no notice 
of action as required by law was given to 
that Company. 

The Court of first instance found that 
no notice was given and dismissed the plaint¬ 
iff's suit. 

An appeal was preferred by the plaintiffs 
with the result that the lower Appellate Court 
held tliat the notice required by the Act 
had been waived by the defendant Com¬ 
pany; and also in view of the fact that 
an offer had been made to the plaintiff 
for payment of a sum of Rs. 499-7-3 in 
satisfaction of his claim, the Company could 
not now be allowed to go behind this offer 
and set up the technical ground of defence 
that no notice of the claim had been served 
within the meaning of the section above 
referred to. Accordingly, that Court reversed 
tlie decision of the Court below, so far as 
regards tlie Great Indian Peninsula Utiil- 
way Company, and allowed the plaintiff’s 
claim as against tlmt Company, but dis¬ 
missed it as regards the East Indian Railway 
Company. 

From the decree of this Court the pre¬ 
sent appeal has been preferred and the main 
grounds of appeal are two:—(1) that no 
notice having been served within the mean¬ 
ing of section 77 of the Indian Rail¬ 
ways Act the suit was bound to fail as 
against the Great Indian l^eninsula Railway; 
that tliere was no waiver of the requisite 
notice and that the Court below was, tliere- 
fore, wrong in allowing the plaintiff’s 
claim. Tliero is a further ground of appeal, 
namely, that the suit is barred by limita¬ 
tion, not having been brought within one 
year from the date on which the goods ought 
to have been delivered. 

As regards the first question it is not 
disputed that notice was not served upon 
the Great Indian Peninsula Railway Com¬ 
pany pursuant to the provisions of section 
77 of the Indian Railways Act. That sec¬ 
tion provides that “a person shall not be 
entitled to compensation for the loss of 
goods delivered to be carried by Railway 
unless his claim to compensation lias been 
preferred in writing by him or on his 
behalf to the Railway Administration with¬ 
in si^ months from tlie date of the delivery 


of the goods for carriage by Railway. 
Under section 140 of the same Act a notice 
or other document required, or authorised 
by the Act to be served on a Railway 
Administration may be served in the case 
of a Railway administered by a Railway 
Companj', as is tlie Great Indian Peninsula 
Railway Company or the Agent in India 
of the Railway Company, by delivering the 
notice, or otlier document to the Agent; 
or by leaving it at Iiis ofliee; or by for¬ 
warding it by post in a prepaid letter ad¬ 
dressed to tlie Agent at his office and re¬ 
gistered under Part 111 of the Indian Post 
Ofliee Act of 1SC6.” The mode of service 
upon the Great Indian Peninsula Railway 
Company would ordinarily, in the absence 
of a provision such as this, be effected by 
service upon the Company at their head 
office in London. This mode of service has 
been prescribed, no doubt, for the purpose 
of saving delay and the expense which 
would attend service in London. In this 
case 110 service either under section 140 
or directly upon the defendant Company in 
Lcndoii was effected. Consequently, it would 
seem that the learned Miinsif was riglit in 
liolding that the suit could not be maintain¬ 
ed. Tiie learned District Judge, however, 
was of opinion tliat section 140 was not 
exhaustive and that a mode of service was 
pie'^cnlied hy a condition whicli appears on 
the back of the receipt form in use on 
the Great (ndian Peninsula Railway on 
the consignment of goods to them for 

carriage. This condition runs as follows;_ 

That all claims against tiie Railway for 
loss or damage to goods must be made to 
tlie clerk in cliarge of the station to which 
they have been booked before delivery is 
taken, and that a written statement of 
tlie description and contents of the arti- 
cles missing, or of the damage received 
must be sent forthwith to the Traffic 
Superintendent of the District, or Goods 
Superintendent at Bombay AVadi Buridar 
in which the forwarding or receiving sta¬ 
tion is situated; otherwise the Haihvay will 
be freed from responsibility.” The learned 
Judge observes that “This paragrapli 
lays down the procedure to be followed by 
consignors in case of the loss of goods and 
I forms part of the legal contract between 
tlie Great Indian Peninsula Railway Com¬ 
pany and the consignor.” He held that 




INDIAN OASES. 


GREAT INDIAN PENINSULA RAILWAY 1’. OANPAT RAI. 


[1911 


where a consignor sends in a claim in ac¬ 
cordance with the provisions of the said 
paragraph, the Railway Company' is hound 
to treat it as a proper notification of his 
claim to compensation within tlie meaning 
of section 77, and that it is not then ne¬ 
cessary to serve a notice in any of the 
ways mentioned in section 140 or otlier- 
wise. He found upon the evidence that 
the plaintiff did prefer his claim in 
writing to the Traflio Superintendent of 
the district in which tlie receiving station 
is situate, and that the Assistant to tlie 
Traffic Manager, Ivist Indian Railway, after 
communicating witli the Great Indian Penin¬ 
sula Railway, entertained tlie plaintiff’s 
claim and offered to pay Iiim Rs. 490-7-3, 
the value of the goods lost. He, there¬ 
fore, held that the notice which was tjiven 
by tlie plaintiff was sufficient notice within 
the meaning of section 7 7. He further found 
that by the offer of the Assistant Traffic 
I^Ianager of the Past Indian Railway to pay 
Rs. 490 odd, damages the Great Indian 
Peninsula Railway must he taken to have 
waived their right to the notice required 
by law. We are unable to agree witli the 
learned District Judge in tlie view which 
he formed. If tlie learned Judge had read 
the condition on the receipt form follow¬ 
ing the one upon which he relied, lie would 
have found tliat it was not the intention 
of the Company tliat the provision upon 
which he relied sliould relieve the plaintiff 
from the necessity of complying with sec¬ 
tion 77 of the Indian Railways Act. Con 
dition 5 provides that by section 77 of tlie 
Indian Railways Act, 1890 “a person shall 
not be entitled to a refund of an over- 
cliarge in respect of animals or goods car¬ 
ried by Railway, or to compensation for the 
loss, destruction or deterioration of animals 
or goods delivered to be so carried unless his 
claim to the refund or compensation has 
been preferred in writing by him or on 
his behalf to tlie Railway Company within 
six months from the date of the delivery of 
the animals or goods for carriage by the 
Railway.’* 

This condition gave notice to the con¬ 
signors that section 77 of the Railways 
Act must be complied with. Paragraph No. 4 
must he read in connection with it and 
reading the tw'o conditions together it is 
obvious that it was ngt intended by con- 


dition 4 to get rid of the obligation 
which lay upon the plaintiff of giving 
notice of action as required by section 77 
of the Indian Railways Act. This was ex- 
pressly decided in the cases of Great Indian 
Penws'ula Pniheay Company v. Chandra 
Pai (1) by a Bench of ivliich one of 
us was a member. In that case the provisions 
of section 7 7 were considered, and also of 
section 140. It was pointed out that the 
notification of a claim prescribed by section 
77 may be given either to the Railway Ad¬ 
ministration as defined in section 3, sub-.«eo- 
tion t>), or in any of the ways mentioned in 
section 140; that it was necessary for the 
plaintiff to prove service of notice of his claim 
upon the Great Indian Penirsula Railway 
Company, at their (tffice in London or else in 
any of the ways prescribed in section 140, 
and that tliere having been no proof of any 
such service, and the time of such service 
having expired, the suit was not maintainable. 
The learned District Judge referring to this 
and other rulings oli.serves that these lulings 
were in his opinion not applicable to the 
pre.'-ent case, as in none of the cases which 
resulted in tliose rulings, did tlie defendant 
Railway Company ever admit the claim of 
the plaintiff or < ffer to settle it out of Court. 

Moieover, the question wlielher cornpltance 
with the directions contained in paragraph 4 
of (he notice mentioned hereinbefore meets 
the reqnirerr>ents of section 77 and renders 
the .service of notice under section 140 un- 
necessaiy, was never raised in tliose cases.” 

As we have pointed out, the directions con¬ 
tained in paragraph 4 obviously do not avail 
tlie plaintiff in view of the fact that in the 
subsequent paragraph the necessity for the 
observance of section 77 is exprei-sly stated. 

It appears to us tliat the learned District 
Judge must have overlooked tlie paragraph 
which succeeds paragraph No. 5 upon which 
he relied. 

Then, as to waiver; it is said that the As¬ 
sistant Traffic Manager of the Last Indian 
Railway stated that he had autliority from 
tlie Deputy Traffic Manager of the Great 
Indian I’eninsula Railway Company to offer 
to the plaintiff Rs. ^199 7-3 compensation, and 
it is contended that tin's amounted to a 
waiver of notice on the part of the Great 
Indian Peninsula Railwa 3 ' Company. We 

are unable to hold that there was anj' waiver. 

(1) 2S A, 552; A. W. N. (1900) 101; 3 A. b, J. 320. 
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In the first place, the District Traffic Manager 
of the Great Indian Peninsula Railway 
Company repudiated the allegation that he 
gave any authority for the making of any 
offer to the plaintiff. The Assistant Traffic 
Manager was not summoned to prove the 
letter of authority which he alleged lie had 

^ceived. There is nothing to show that the 

Great Indian Peninsula Railway Company 

ever waived their right to notice of tlie 

claim. On the contrary,they in their written 

statement relied upon tlie absence of notice; 

and there is nothing upon the record to 

justify us in holding that they waived their 

Plights in this respect. Even if it be assumed 

that the Great Indian Peninsula Railway 

Company authorised the Assistant Traffic 

bupenntendent of the East Indian Railway 

Company to make an offer, sucli an offer 

would be without prejudice to their right.s, 

and the offer not liavnig been accepted it 

could not be held that they were not enritled 

to rely upon the pleas which they had set up 

in thoir defence. Upon this point, therefore, 

we think that the learned District Judge 

was wrong in reversing the decision of tlie 
Court of first instance. 

Ihere is, besides tlii.s, another ground of 
defence winch appears to us to be fatal to the 
plaintiff s claim, and that is the plea based on 
the statute of limitation. Article 31 of the 
Limitation Act, (Act No. IX of I9CS), pres- 

oribed the period of limitation for a suit for 

compensation for non-delivery of goods In 
thi8 Article the former Article of limitation 
was modified and certain words introduced so 
as to adapt the Article to the case of a cl.aim 
such as the present one for damages or com¬ 
pensation for non-delivery of goods. 'Die 
Article IS as follows:—“Against a carrier for 
eoiupeusation for noii-delivery of or delay in 
delirering goods, one year from the time wlieii 
the goods ought to be delivered.^ The good.s 
as we have said, were consigned to the plaint.’ 
itts on the 26th of ilarcli 1908, and tlie suit 

1909. 1 he period within which the goods in 

this case ought to have been delivered would 
not exceed a fortnight, or at the outsidethree 
weeks from the time wlien the goods were 
consigned at Bombay, .Several months over 
and above one year from this time, therefore, 
had elapsed before the suit was iustituted 
As an answer to this plea it is contended that 

theie was an aoknowledgmont which took 


the case out of the statute of limitation. 

I hat acknowledgment is the letter from the 
jVssistaiit Traffic Superintendent of the East 
Indian Railway Company offering to pay the 
sum of R.s. 499-7-3 in full satisfaction of the 
plaintiff s claim. There is no evidence before 
the Court winch would justify us in holding 
tliat the Great Indian Peninsula Railway 
Company ever gave autliority to the Assistant 
iraffic Superintendent of the East Indian 
Railway to make this offer. There is no evi- 
dence that the Great Indian Peninsula 
Kailway Company ever admitted liability 
in respect of this sum. U'e, therefore, are 
unable to say that there was any aucli 
aknowledgmeiit by the Great Indian 
lenin.sula Railway Company such as would 
prevent the operation in their favour of the 
statute of limitation. 

Cpoii these two main points which have 

been taken by the learned Vakil for the de¬ 
fendant Railway Company, we think that 
file appeal should he allowed, and we mu.st 
set aside the decree of the lower Appellate 
Couit.so far as regards (he Great Indian 
leiiiiisula Railway Company, Wo accord¬ 
ingly allow the appeal of that Company .set 
aside the decree of the lower Appellate Court 
and restore the decree of the Court of first 
instance. Lnder the circuiiistanees, we make 
no order as to the costs of this appeal, or as 
to Jie costs in the lower Appellate Court. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 
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Second appeal from the decision of tlie 
Additional Judge of Bareilly, dated the 10th 
March 1910. 

Mr. M. //. Agarwala^ for the Appellants. 

}ilr. (}hnl<i))i (witli liirn Mr. Ouh 

zari Lal)^ for the Respondents. 

JUDGMENT.—This appeal arises out 
of a suit for declaration of title and po.sses* 
sion. Both the Courts below liave decided 
against the plaintiffs. The main point argu¬ 
ed arises out of one of the i.ssues. It lias 
been found by botli tlie Courts tliat at the 
date of the acquisition of the property in 
dispute, the persons who acquired it cons¬ 
tituted a joint Hindu family. It is said that 
the Courts below have presume 1 from tlie 
mere fact that the family was joint at the 
time of the acquisition of tlie property that 
the property was joiid property and n< t self- 
acquired property. It is contended that 
this presumption was a mistake in law. 
Reliance was placed on tlie case of Hem Xafk 
l\ni V. -fanki Jini (l). The learned Judge 
who decided this case, (pioted a pa^.sage from 
the case of Shivg'thim v. linrau (2). I'hc 
quotation is as follows:— To render it joint 
property the consideration for its purcha.ses 
must have proceeded either out of ancestral 
funds or have been produced out of the joint 
property or by joint labour. J^ut neitiier of 
thevse alternatives is a matter of legal pre¬ 
sumption. It erin only be brought to the 
cognizance of a Court of justice in the same 
way as any other fact, viz., hy evidence. 
Consequently, whoever’s interest it is to 
establish it, he ir.ust be able to produce the 
evidence.’' In the absence of authority, 
1 should have thought that there is a 
presumption that the property of an ad¬ 
mittedly joint Hindu family is joint. It 
seems to me that if the property was not 
joint property there would be missing one of 
the chief, if not the cliief, characteristic of a 
joint undivided Hindu family. However, 
even on the assumption that the quota¬ 
tion correctly states the law, it appears 
to me that in the present case it was tlie 
interest of the plaintiffs to show tliat the 
property was self-acquired and not joint, 
if there is no presumption in favour of the 
property being joint, there is certainly no 
presumption in favour of its being self- 

acquired. Furthermore, in the present case 

(1) W. X. (1905) 212j 2 A. L. J. 05J>. 

(2) 1 B. L. R. 164. 


it is clear that there was certain property 
in pos.session of the joint family when this 
property was acquired which was joint. All 
that the Courts below did was to decide that, 
•01 file facts of this particular case, the onus 
lay on the plaintiffs of .sliowing that the pro¬ 
perty was self-acimired. I think that the 
Court below was (juite correct. Tlie Court 
of first instance went fully into the other 
issues ill the case including the issue whether 
tile plaintiffs iiad been in posse.ssion within 
twelve years of the institution of the suit. 
Tlie Court of first instance found that the 
plaintiffs had not been in possession and 
tlie lower Appellate Court says that it en¬ 
tirely agrees with the finding of the Court of 
first instance. I dismiss tlie appeal with 
costs. 

Appeal (liiinissed. 


:\IADUASH[GH COURT. 

First Civii, Appeal No. 54 of 1908 . 
March 22, 1911. 

Present :—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 

NALAN FADHMANABHAN— 


Appellant 

V€ rsus 

SAIT BADRINATH SARDAanu others— 


Respondents. 

Vi’iHin Act (lojims)., ss. 4, 5, 0—‘Lic€H!<c — C'on» 
• htioii p'ohibtf'mj transfer of the privilctje of vcndiiuj 
opi'tni—A'hnisMOH hij licensee of partner Suit to 
enforce I’nrtner.Ailp—Contoict Act flX of s. 23— 

Coniract J'irhi>l<ieh by low -Public policy. 

1 lio jii'ovisioiis of (lie .Vlikari uiul Opium Acts are 
not to mcrofy pri)tcct tlio public revenue, 

the proliibiiioiis containctl Ibcroiii arc bascil on 
public poliev. 


Mfiruiloinuthn Ptlhii v. Ilanijasiuni Mvopaii, 24 it. 
•UJl; Horinosji Motnhhoi v. Pesfonji Dhanjiblwi, 12 !>. 
422; L'hrthi PaluKindanu v, Shomudu, 2G M. -WO, Dchoi i 
Ltd V. .Infj-fllA, Chnndcr Shah, .31 C. 798 and Ihghu 
Xafh l.olman v. ilerji Bhct, 19 B. C2G; referred 

lo. 


Uofendants, wlio had obtained u license for the vend 
of opium from the Collect(;r, admitted jilaiutiff as a 
partner, without the Collector’s sanction and though 
tlie comlition.s of tlie license prohibited defendants 
from (ransforring or sub-letting the privilege. In a 
suit for dissolution and winding-up of the partnership 
between plaintiffs and defendants: 

Ihfld, (1) that the suit was not maintainable, as 
tlie combined effect of sections 4, 5 and 9 of the 
Opium Act was to nullify a transfer made in violation 
of the provisions of the conditions of the license and 
the plaintiff ac<tuircd no rights enforceable in law 
under it. 
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contract is incorrect. “‘p 

riie first and second defeudan*^ ■.l,^ i 
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luitted that the Collector’s 1 '*• “ “ 

obtained for the partuerehin “ot 

object aud the iuteuS of^'‘® 

vvliwon ot the agreement 
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the purpose. The question we have to dec T' 

JS whether the nnrfnu».oi • <Jecide 

and cannot, therefore afford'^ ^^ot illegal 

to the plaintiff for If 'hr '‘®‘'®“ 

Wo are of opinion that f f ■ ®" 

rived at by the lower Court 

this Act or anyothef P, 1 “'*’®''“““^.'’ 
opium for the time bein'T/T f"®"‘ 
framed under this Act^or uTide “* '’“‘®^ 

enactment no one shall (a) ^ ®“'^b / 

poppy; (6) manufacture oiinm “'p/ 

z;r:£ 

opium and the form of diifip« i^'• 11 ® 
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It an offence on tlie nart ^ "^akes 

■sell opium in contraveiUio , of fT°‘' 
rules made and notih'ed , ® ^®* .®'' f 

^op a oontract entered into with ^ 0 * 01 " ^ 

of doing any act u'Ii.\>i • tiie object 
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Chandra Iyer for the innpll + ‘ 

according to the terms'of KvlTl^irA‘if® 
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was not to be made bv thp ’ actual sale 

management of the businp ^ as the / 

^^ands of the defendants . » 

‘I 'vas intended 
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in the statute or in the rules no e.r.press pro- 
hihition of Icltimj out the shop. The agree¬ 
ment was lield to be contrary to the proliibi- 
tion of sale without a license. A license, 
it need hardly be said, is a personal pri¬ 
vilege; see the iudgnient of Sale, J., in Behari 
hal Sliaha v. Jagodi.sh Chnuder Shahai'Z)where 
that learned Judge pronounced against the 
validity of an agreement under which a 
license holder for the sale of lictuor entered 
into an arrangement with another person 
whereby the business was to be carried on by 
the latter on his own responsibility but using 
the nanie of tljc plaintilf and he was to pay 
the plaintiff a certain sum per month. He 
observes, ** section 11 says, no person shall 
sell any excisable article without the Collec¬ 
tor’s license. The plaintiff’s ob.iect was to 
permit the defendant Hasanto Kumar Shah, 
to sell articles witliout a license, i am of 
opinion, therefore, tliat tlie object of the agree¬ 
ment is to enable the defendant to carry on 
the business ff vendor in liquor in contraven¬ 
tion of tlie excise law.’’ See also Knuhuunth 
Lalman v. yafhu Ihrji Bhote (d). Kvery 
partner is the agent of his co-partners and it 
would be urreasonahle to hold that tlie de¬ 
fendants continued to be the sole vendors of 
the opium when they made themselves tlie 
agents of plaintiff by admitting liiin as a 
. partner. The learned Vakil for tlie appel¬ 
lant cites Xiithi Bapiraju v. ruran Achutha 
Bajajec (4), as supporting his contention. In 
that case Miller and Krishnasawami Iyer,JJ., 
held that section 13 of tlie Abkari Act 
(Mad. Act 1 of l<Ss6) “does not prohibit a 
person w’ho has no license from liolding an 
interest in the manufacture or vending of 
the liquor jointly with the licensed manufac¬ 
turer or vendor,’’ but the provision of law- 
referred to by the learned Judges does not 
include the sale of liquor amongst the acts 
prohibited by it. We may also point out 
that the language of section 15 of the Abkari 
Act relating to the sale of liquor is “ no Uguor 
shall be sold without a license from the Col¬ 
lector” while as already pointed out section 
4 of the Opium Act enacts ‘no one shall soil 
opium”. Having regard to the difference in 
the pi’ovisions contained in two Act.-^, it is un¬ 
necessary to consider that decision any fur- 

(2) 31 U. 7^S. 

C3) 19 13. 626. 

(4) 1 M. W. N. 549i 7 M. L. T. 176i 20 il, L. J. 
337; 5 iud. Cas. 456. 


ther. We may point out, however, that the 
learned . Judges observed that they did 
not feel compelled to decide otherwise by 
^larudamuthii Pillai v. llangasaini Jioo- 
pan (5), according to which “the pro- 
visioiKs of the Abkari Act as a whole show 
cleai’ly that every person carrying on Abkari 
busines.s as a principal must be licensed,” and 
according to which to hold that a per.son who 
has not got a license could still be a partner 
with one who has a license and as such 
partner carry on the business with or without 
the other would enable the licensed partner 
to evade tlie liabilities intended by the law 
to 1)0 cast on persons carrying on Abkari 
business.” It is well-established that the 
provisions of the Abkari and Opium Acts 
are not intended merely to protect the public 
revenue and that the prohibitions contained 
' tli^^rein are based on public policy. See 
Thithi PakHru(l(i6U v. Bheemudu (d); Behari 
Lai Shuha v.Jngodiih Vhnndcr Bhaha (2) and 
Jlonnasji Mofahhui v. I’catanj} Dhanjihhai (7), 
Two other cases cited on helialf of the ap¬ 
pellant Bhikanhhni v. llinilol (8) and 
Abdidlii v. Mamniiii (9) are not in point as 
they relate to contracts of ferry and the 
provisions against the transfer and sub-let- 
iug in tho.se case.s were not statutory pro* 
liibitions. We ought, perliaps, to mention 
that tlie appellant’s Vakil w’islies to make 
out that his client did not really become a 
partner with the defendants but merely 
became entitled to a share of the profits of 
the business in consideration of financing it, 
but this contention is obviously contrary to 
tlie case set out in the plaint and we must 
decline to consider it. 

^Ve are also of opinion tliat the partnership 
,in this case was illegal for another rea.son as 
'it contravened the provisions of clause 20 of 
the license which prohibits the transfer of the 
right of sale granted to the defendants. It 
. is conteiuled for the appellant that the ad- 
^ mission of the plaintiff to partnership with 
jibe defendants is not transfer. Wo are of 
opinion that it is. It is, no doubt, true that 
every contract of partnership is not necessari¬ 
ly a transfer liut it is equally clear that such 
a contract may in many cases involve a 
transfer. Thus, if two persons agree to start 

(.5) 24M. K)r. 

(G) 26 iM. 430. 

(7) 12 B. 422. 

(3) 24 B. 022. 

(9) 26 M. 156. 
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a business in partnership and to contribute 
capital therefor, there is no transfer involved 
in the transaction. But if the person carry¬ 
ing on a trade and possessing stock and 
capital admits another into partner¬ 
ship with himself making the stock and 
capitals the joint property of both, it is 
impossible to contend that there is not a 
transfer in such a case. The word ‘transfer’ 
says James, L. J., in Gathermle Smith (10) 
is one of the widest terms that can be used*’ 
and according to Lush, J., in the same case, 
the word ‘transferable’ “is a word of the 
widest import and includes every means by 
which the property may be passed from one 
person to another,” We are not concerned 
in construing a statute like the Opium Act 
with tie mere form of the transaction but 
with the substance of it. The form may be 
material in interpreting instruments under 
other statutes such as the Stamp Act 
or the Hegiatration Act. Our view is in 
accordance witli that laid down in Mam- 
ihunuthu Pillai v. Rangnsami Mocptin (5). 
Keliance was placed for the appellant on 
(ra7iri Shanker v. Mumtoz Ali Khnu (11) 
where Oldfield and Spankie, JJ., were ap¬ 
parently of opinion that co-partnersliip in 
that case did not involve a transfer. The 
decision itself, however, did not proceed on 
that ground. The case was one relating to 
a ferry and according to Oldiield, J., the 
statute relied on in the case did not pro 


l^L’NJAli CHIEF COURT. 

Seooko Civil Ai-peal No. 510 or 1910. 

March 9, 1911. 

/VcA-eu/: —Mr. Justice Shah Din. 
GANDA SINGH and otheks—I’laintipks - 

Appellants 

rerA'Wfc' 

JAW A L A SINGH —De ken dant— 

Respondent. 

Limitation .-Ic/ {IX of IDO-S), n. o—Snfllcient vauHC — 
Ri'Vitnun — Jtecicw — Hf'jcction of revleir apjilicution — 
Subiieiiiu'nt ilolatj in filing yotition for revision. 

The apj)elhint in this case applied to the Aitpcdliite 
Court ff)r revi«Mv of its judgment; his application was 
rejected; very nearly two inontlis afterwards he lih-d 
a petition in thf* Chief Court for revision of llie jinlg- 
ment of the Appellate C«»nrt: 

Hchl, that even if there were any reasonahle 
grounds for tiling a review applieatinn, ilie jielitioiicr 
should liave tiled Ids petition foi* revision witldn a 
noisoiialde time after liis a|>plicalion for review had 
Is'en tlismis'sed, and, eonso(|uently, there was no 
suflicieni cause for not tiling the revision within the 
jireserihecl period. 

Second appeal from tlie order of tho Divi¬ 
sional Judge, Laiiore Division, dated tlie 2nd 
of June 1909, confirming that of the Munsif 
2nd class, Kasur, dated tlie 15th February 
1909, dismis.sing plaintiffs’ claim, 

Hai Saliib Pandit Sheo Xarain and Ijula 
Stnujtnii Lnl^ for the Appellants. 

bardar hharnk S>ugh^ for the Respondent. 

JUDGMENT.—The respondent’s Pleader 
has raised a preliminary objection that thi.s 
appeal is barred by limitation, and after 


bibit a partnership. If the learned Judges ^ «t>on, and aftei 

i.itended to lay down the broad proposition ' I®!''’."’'’ s ^^leader ,n reply, 1 


that no partnership can amount fo'a transfer! P'’’"!'’ o''" “'"I 

we are. with all deference nonl.le te P’’®™''- Oie ,)udpment of the lower 


we are, witli all deference, unable to agreep 
with them. The combined effect of sectioiifi'^ 
4, 5 and 9 of the Opium Act is to make a 
transfer in violation of tlie provisions of 
clause 26 in the license (Exhibit 1) illegal 
and the plaintiff could ac(iuire no rights 
enforceable in law under Exhibit A. 

It is conceded that tlie form of the license 
used for Exhibit A was not sanctioned by 
the Revenue Board, and that the transfer 
is, therefore, not illegal. This objection was 
not raised in tlie District Court and the 
absence of sanction is not proved. 

In tlie result we dismiss the appeal witli 

costs of the first, third and fourth respond¬ 
ents. 

c,.. Ajypeal dinmis.'ied, 

w I? ^ b7l;4t L. T. 139; :^9 

W. H. 4J4. 

(ID 2 A. 411. 


Appellate Court, which is appealed frem is 
dated tlie 2nd June 1909. On the 7tli July 
1909 the present appellant made an applica¬ 
tion for a review of that judgment, and tliat 
application was finally rejected on tl.e 25th 
October 1909. The appellant waited for 
very nearly two months and then on tlie 21st 
December 1909 filed in this Court an applica- 
tion for revision under section 70, sub-section 
(1), clause (5), of tlie Punjab Courts Act, 
which was admitted by me as a further ap¬ 
peal, on tlie ground that a question of law, 
which rtaiuired further consideration, was in¬ 
volved in tlie ca.se. The re.spondent’s Pleader 
urges tliat the time occupied by tlie review 
proceedings from the 7th July to the 25th 
October 1909, should not be deducted, inas¬ 
much as tliere were no reasonable grounds 
for making an application f».u- review \_}fiic(tdi 
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V. Badhau;, (1)]; but lie further contends 
that even if tlie above period were allowed to 

deducted, the appellant was guilty of un- 
reasonable delay in filing the petition for 
revision after the expiration of about two 
months from the date of the final order of 
the lower Appellate Court dismissing the ap- 
plication for review. I think that there is 
great force in this contention. In the first 
place, 1 do not titink that there were reason¬ 
able grounds for filing a review application in 
the lower Appellate Court; but even if such 
reasonable grounds did exist, tlie appellant 
should have filed his petition for revision in 
this Court within a reasonable time after his 
application for review had been dismi.^sed. 
Tins he did not do; on the contrary, he waited 
for close upon two months and then filed his 
petition for revision in this Court. In these 
circumstances, 1 am not prepareil to hold that 
he had sutHcient cause for not filing the 
petition for revision within the period of 
ninety days as required by proviso (i) to 

clause (h) of section 70 of the Punjab 
Courts Act. 

riie appeal fails and is dismissed with 
costs. 


(1) 100 i’. H. 1010; Vi r. L. ir imi; ^ 

Hot). 


PUNJAB CHIKF COURT. 

Skco.nl) Civil Appeal No. 1243 of 1900 

April IS, 1911. 
ilr. Justice Kattigan. 

Pandit JNDAR NARAIN S1J1\' PURI_ 

Plaintiff-Appellant 

versus 

Pandit ONKAR LAL —Deke.ndant_ 

Responlent. 

\ViH-}*iohale—iinrstinnslo hr iteciihul hy Court— 
LimUaiion^'P)i^pn><iu<j mimf’- I'root-llurJeii of 
proof-Pruhate and Aduimistratwn Art '( I* of 
Umiiation Act (IX oj 1908;, Sch.J, A, t. ISl. 

In prococdings iimlrr .\ct V of 1881 wl.on Pr.,lmto 
of a Will is sought, Hio Court is bound to gnnu Pro- 
bate unless it (inils that the Will was not executed bv 
tlie testator or that he was notin a slate of mind 
competent to exercise his tostamentarv powers or 
tliat tlie W ill was not tlio te.stntor s own voluntary 
act. The Court has no concern with the questions 
whether the Will, if proved, will be effectual or vaJhl, 
or whether it can affect certain parts of the projiertv 
with which it purports to deal. 

The mere fact that a Will, if proved, might, in 
riew of a ynovious decree of a Civil CouiT, prove 
ueffectual is no ground for refusing to grant 
Probate; nor is the Court ccropeteiu to consider 


V j I's PaiaJ Parshoiam 

y. Jim Mull. 18 B. /49, reforrod to 

.noy’ 'SI the Limitation Act, 

1908 Inn., no application to petitions for Probate! 
C .n.ci|ncnily, an apjilication fur Pr.ibate ms do 4 

“'"'^-tarred. 

f..lb,wo,I. '9<^-4S, 

Tbe nn.re exeention of a \Vill raises a presumption 
il.. tbe n.akm- of it know a.. of itscontcnts. 

L. J/0, relied upon. 

Hut the meiv fact that a testator imderstands tlmfc 
le IS making a Will and by it giving the whole of 
his pioperfy (,, one ohjcct of his regard is not 
Hifhe.ent proof that he l.ad “a disposing mind.” 
Me miiM also have capacity to comprehend the 
extent ot his property and the nature of tlie claims 
• d others whom, by his Will, he is excluding from all 
participation 111 Ins property. Ue must be able to 
dispose ot his j.roperty with understanding and 
reasons. lie must U* able to understand his position 
t*> appreciate his property, and to form a judgment 

with respect lothe parties whom lie chooses to benefit 

l>v it. 

% 

Ilm uood V. iM-cr, 3 Moore, I*. C. i82; Seffon v. 
Ilopwoud, 1 F. and F. 578, followed. 

In tlie case of an nnofheions Will, made behind the 
back, and to the detriment of, of one of the legal 
lieirs and at a time when the testatf.r was pnicticallv 
at death’s floor, tlie hurdeti of pioviitir that the 
testator ha*l a ‘‘flisposiny mind " lies upon the nro- 
ponmler of the Will. * 

A Hindu holy, who liad been ill for about a year 
before her death, executed a Will within a few hours 
of hvr flf'atli. Al that time she was j)racticaliy unuhle 
to speak and had to eonnmnn'cute her wishes bv 
signs. She left all her prf.perty to a child who had 
been adopted a f.*w days before her death. The per¬ 
son who luol a great deal to do with the drawing up 
•*f the Will was adverse to the legal heir. The 
testatrix had no reastm to favour the ehihl to tio' jire- 
jiiilice f‘f the heir. An ajiplieutifiii for I’rohnte was 
not made till after the expirj’ of four vears from tlie 
<hitf‘ of her ileath: 

Held, that when the testatrix executed the 
U ill, sli(‘ Inol :o)t sulhcieiit understanding to ctiiu- 
prehimd the extent and consequences of her net 
that l*y the Will she was depriving one of the heirs 
of all particijiution in the' property. The petition 
tor Probate was eonsequonily refnstMl. 

Appeal from tbe order of the District Judge, 
Delhi District, dated the 23rd August 1909, 
rejecting the appellant’s application for 
Prohate of the Will of Musarnmat Indrani. 
Bhagat Govind Das, for the Appellant. 

The Hon’ble Mr. Shadi Lai, for the Re¬ 
spondent. 

JUDGMENT. — On the 17th August 
1907 Pandit Indar Narain applied, as one 
of the executor.s, for Probate of part of the 
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Will executed by Mtitfatnmuf Indrani on tlie 
18th August 1903. The applicant desired 
Probate only in respect of an item of Rs. 3,800 
which was in deposit with the Delhi and 
London Rank. His application was rejected 
by order, dated 25tii January 1908, on the 
ground that a limited Probate of the kind 
asked for could not be granted. He there¬ 
upon applied^ for Probate of the Will as a 
whole, and a caveat” was entered against the 
grant by the present respondent, Pandit 
Onkar Lai, who objected to the grant of 
Probate on two grounds, (1) that the testatrix 
had not a disposing mind ’ at the time when 
the Will was executed, and (2) that Probate 
would be of no effect in view of flie fact that 
in a previous suit brought by the objector, 
to which the beneficiary under the AVill 
(Radlie Nath, a minor) was a party, it was 
held by this Court, on the 12th April 1907, 
that the said \\ ill could not affect the right 
of tlie objector to half of the estate left by the 
husband of the testatrix. 

'1 he District Judge has found tliat tlie Will 
was duly executed by Afrtmmimif Indrani, 
but that there is room for considerable doubt 
as to whether the Musai/nudf, who was 
dying, properly understood what was going 
on and freely and of lier owri accord wished 
to dispose of the property in the manner 
described. He has, however, rejected the 
application not so much upon that ground, as 
upon the second objection. He holds that a.s 
this Court has declared the Will to be void, 
a Court of Probate is justified in refusing to 
grant Probate ina.smuch as under .section nO 
(4) of Act V of 1^S1 tlie grant, if made 
prior to tliat declaration, would have become 
useless and inoperative, and that conseiiuent- 
ly it would be useless to grant probate in 
circum.stances which render that grant 
practically inoperative. Pandit Jndar Narain 
has appealed to this Court. 

In my opinion, the learned District Judge 
erred in refusing to grant Probate on tlie 
ground upon which his order is ba.sed. In 
proceedings under Act V of 18H where Pro- 
bate of a Will is sought, the Court is bound 
to grant Probate unless it finds that the Will 
was not executed by the testator, or that be 
was not it! a state of mind competent to 
exercise his testamentary powers, or tliat the 
Will was not tlie testator’s own voluntary act. 
1 be Court has no concern witli tlie <iuestions 
whether the Will, if proved, will be effectual 


or valid, or whether it can affect certain parts 
of the property with which it purports to 
deal. As remarked by Sir Meredyth Plowden 
in nsafn7naf Halt v. Munammaf Ifusmini 
Bibi [1] “a Court acting under Act V of 1881 
is a Court exercising a special juri.sdiction 
and the proceeding is of a special character 
even when it is a contentions proceeding, 
and is quite distinct from a suit in a Civil 
Court to cau.se or prevent a Will from being 
operative a.s a disposition of property. It is 
a prelimii'.ary proreedingfo determine whether 
the whole document propounded, or any, and 
ifso,what partofit, isthe Willof thetestator.” 
[C/. also Uormnaji v. hhanbaiji (2), Famt 
Farshofam Kahi v. Bat MuH (3)]. 

In the pre.sent case, therefore, the mere 
fact that the Will, if proved, might, in view 
of the decree of thi.s Court in the forjner 
.suit, have proved ineff'eotual, was no ground 
for refu.sing to grant Probate, nor was the 
Court competent to consider the question 
whether the Will was a valid disposition of 
property by the testatrix. The District 
Judge consequently erred in rejecting the 
petition for probate upon this ground. 

ivir. 81iadi jjal argued, however, that the 
order was right in effect, and supported it 
on the grounds (1) that the petition was 
barred by time under Article 181 of the 
present Limitation Act; and (2) tliat the 
testatrix had no disposing mind” at the 
time when she executed the Will. 

Tl'.e first of these grounds is untenable, a.s 
it is abundantly e.stablishedthat tlie provisions 
of Article 181 (wliirii correspond with Article 
178 of Act XV of lb77) have no application 
to petitions for Probate, [.see Ka.shi Chundra 
Dfh V. (I'opi Krishna }>eh (4) and cases there 
cited]. 1 l.ave no hesitation, therefore, in 
holding, both upon authority and principle, 
that tlie petition was not barred by limita¬ 
tion. The second ground is one of more 
difliculty. Upon the evidence given in tlii.s 
case, ]'ead with the evidence given in tie 
previous suit, there can be no doubt that 
Mnsamviat Indrani executed the Will, and 
thatslie knew that she was executing a AVill, 
it is true that .slie was at the time on her 
death-bed and that she actually died within 
a few hours of the execution of the Will. 

{\) 05 1*. K. iMJt. 

VZ) 12 J{. iCt. 

C^) IH U T 4 !>. 

ID I'J C. 43. 
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It IS also a fact tlmt .s)ie was, to all intents 
amt purposes, unable to speak. Dut it is 
clear frotu tlie evidence of Pamlit Hari 
Ki.shen Kaul, a Government servant of high 
standing and unimpeacliable diameter, tliat 
slie was well aware of tlie fact tliat slie was 
making Imr Will, and the other witne.ss, 

warka Nath, fully corroborates him in this 
respect. 

i dl'd not understand Mr. ShaJi Lai to 

•seriomsly dispute the fact that the testatrix 
actually executed the Will in que.stion, and 
that she was co^m.^ant of the nature- of her 
act. As I understood the learned Advocate'.s 
argument, l,is contention wa.s that the lady 
though partially sensible,did not compreliend 
the lull extent and consequences of her a t, 
and that she was di.spnsing of property in 
favour of one heir and to the prejudice of 
another heir equally entitled thereto. 


Now it is well-established that while the 
mere execution of a Will raises a presumption 
that the maker of it knew and approved of 

its contents, Chunder Bisxraiiv. Raso- 

mohihi Bassi (o)] the mere fact that the 
testator understood that he was making a Will 
and by it giving the whole of liis property to 
one object of bis regard, is not sufficient proof 
that lie bad “a disposing mind. ” As their 
Lordships of the Privy Council oI>served 
in the case of Uorwnntl v. Baker (fi), lie 
must also have capacity to compreliend the 
extent of his property and the nature of the 
claims of others whom, by his Will, he is 
excluding from all participation in his pro¬ 
perty,” Or, in the words of Crosswell, J. in 
heftf.ny. Jlopu'ooti {1)\ It is not sufficient 
in order to make a Will that a man should 
be able to maintain an ordinary conversation 
and to answer familiar and ea.sy questions. 
He must have more mind tlian suffices for 
that. He must have what the old lawyers 
called 8 disposing mind ; be must be able to 
dispose of this property with understanding 
and reason. This does not mean that he 
should make what other people may think 
a sensible Will or a reasonable Will or a kind 
Will. Put he must be able to understand 
Ills position; be must be able to appreciate 
his property, to form a judgment with 
respect to the parties whom he chooses to 


(6) 21 C 279. 

(G) 3 Moore. P. C- 2S2, 
^7) 1 V Rud F. 678. 


beneHt by it after hi's death, and if be has 
capacity for that, it suffices.” 

Mr. Shadi Lai contends tiiat, viewed in the 
light of the above dida, the Will of Mmamnat 
Jndrani cannot be held to be the AVill of a 
person who had full testamentary capacity. 
It IS not now denied that, but for the Will 
I audit Onkar Lai, the caveator, would Lave 
been entitled to one-half of the property ; 
that Mjisammat Indrani had been very ill 
for about one year before her death; tlmt 
the Will was executed within a few hours 
of her death, and that at the time when it 
was executed, she was practically unable to 
speak and had to communicate her wishes by 
signs. It is also in evidence that the child, 
Kadhe Nath, to whom she bequeathed every¬ 
thing was certainly not adopted more than a 
few days before her death, indeed, in tlie 
previous litigation it was held by tin’s Court 
that he was not adopted until after the death 
of the testatrix. And, finally, it is not 
denied that Pandit Janki Nath, who is not 
friendly with the caveator, liad a great deal 
to do with the drawing up of the Will and 
was present during the whole time when 
Pandit Dwarka Nath and Pandit Hari Kishen 
Kaul saw the lady. Taking all these facts 
into coiKsideration, I am of opinion tlmt 
Mvsammat Indrani, fliough she may have 
been aware of the fact that slie wa.s execut- 
ing a Will, had not sufficient understanding 
to comprehend the extent and consequences 
ofhor act, and that by this Will she was 
depriving one of the heirs of all participation 
in tlie properfi'. So far as I can see, she 
hud no reason to favour the cliild, Hadlie 
Nath, to the prejudice of I’andit Onkar Lai, 
and in this connection the facts that tlie Will 
was actually drawn up (as found by the 
District Judge in the former case) by Pandit 
Janki Nath, who is adverse to the caveator, 
and that Pandit Janki Nath apparently nevei* 
left the room when the lady was dying 
during the time when the witnesses were 
called to attest the Will, are, I think, import¬ 
ant as showing that the dying woman had 
really no free and independent volition in 
the matter. While, therefore, I agree with 
the District Judge that the testatri.x did 
in one sense signify her assent to the Will 
in the pre.sence of the two witnesses and 
that they both thought that .she understood 
what she was doing, I do not think (and it is 
clear that the District Judge was of the same 
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opinion) that she really knew and understood, 
the full consequences of her act. The Will is 
unofficious; it was made behind the back, 
and to the detriment, of the caveator, who is 
one of the legal heirs, and it was made 
practically at death’s door. In the circum¬ 
stances, I think that the onus of proving 
affirmatively that the testatrix had in fact 
a disposing mind” rested upon the pro¬ 
pounder of theAVill, [See Musannnaf Bah 
Jliusaini Bill (]).] In arriving at this 
conclusion, I have not been able to lose 
sight of the signillcant fact that application 
for Probate was not made until after the 
expiry of four years from the date of the 

testatrix’s death, and that it is one only of 

the two surviving executors named in the 
\\ ill who asks for Probate, the other execut¬ 
or declining to lake action in the matter. 
1 hold, therefore, though upon different 
grounds, that tlie petition for Probate was 
rightly refused and I accordingly dismiss this 
appeal with costs. 

Appeal (hgmissed. 


PUNJAB CHIKP COURT 
Civil Revision No. 1^97 of 19](*. 
ilarch 28, 1911. 

Prctfea/:—Sir Arthur Reid, Kt., Chief 
Judge, and Mr. Justice Kensington, 
KHAN CHANU andotiiers—Plaintiffs_ 

PETITIONERS 


versus 

(jOLAU ram and OTHEiLs—D efendants_ 

Respondents. 

Il^vi^ioujMaterinl in-eyularH,j-~L>i,mM of .ui 
o^fchnicat construction of a .talulory provision- 
Punjab Court, ActaVIIlof 1884^ .. 70(«)-Xryo 
Uahle Instrument, Act (XXVI of 1880, I, M- 
8co^ of nnpphcahle ^ liundis-‘-.4// preriou. 

parUe, ^nclu.h d>mver~^}UuH\i~Pre,enloiion fo. 
acceptance no obhyafory-Vi^honounny of luuul 
Wc;r.» day, after prcentation-LMldy of ,hav:cr. 

llu- cl.snmBal ofasuit snldy on a t.dnneul con 
Rtr ictiun of Keeticm 83 of the .Negotial.lo Instrnrnonti 

^0 laTof M P i'-rrgularity’ under sectioi 

/O (a) of tho Punjab Courts Act 

NalotiriT^'r in section S3 of tin 

Negotiable Instrinuenta Act should be construed a» 
including the drawer. cunsnucu at 

Tho twenty.foui- hours’ rule specilied in sec 

Dh^o^nirof >'>■ *'»•’ legislature to up 

Sol^in e*rhni,gc gonorally or to hundU 
boUlon 83 app los only to hills of oxchaiige ii 

OP V fo™’’of rn obligatory Th. 

nly form of bill of cxcliauge for which such ac 



ceptunco is re(|uired by the Act is described in llic 
.Act as a bill of exelmngo “after sight.” 

.Section 83 of the Act has liecii inadvertently 
placed in Chapter VII instead of, what would 
seem to lie its proper jdaco, immediately after 
section 63. 

The ordinary hundi of this country comes iiihIoi* 
thecla.ss of bills which iet|uire presentation for jmij- 
ment only and not for acci’idaneo. 

Haul Cltfuid V. Shtidi liaiu, 10 P. ff. 1888, referred io. 

A hundi was duly prosmitcd to tiie drawee wJio, 
after taking eleven days to consider whether he 
wfiiild honour the draft, dishonoured it on tho 
ground tliat he )iad no assets belonging to ^lie 
di'awer: 

fields lliui section S3 of the Xegoftable Instruments 
Act was not. applicable and iluit tlie drawer was liable 
on the hundi. 

Judgment in Civil Appeal No. 83 of 1907 over- 
ruled. 

Per ATensi/tf/toH,(in his order of reference).— 
The Negotiable Instruments Aet does nor affect 
any local usage relating to any instrument in an 
oriental laiiguagi'. 

The words “all previous parties” in section 83 oiigbr 
not to l>c construed as covering the drawer. 

Nilkund v. Men,hi, 10 B. 3-lOj liuin Ravji v. Pro- 
Ihaddns, 20 B. 133, referred to. 

Petition, under section 70 (a) of Act XVI11 
of 1S84 as amended by Act XXV of 1899, for 
revision of tiie order of the Divisional Judge, 
Shal.pnr Division, dated the 4th October 

1909, reversing that of the Munsif 1st class, 
Uyallpur, dated the 22nd January 1909, dec¬ 
reeing the claim. 

Rai Bahadur Lala Lai Chaml, for the Peti¬ 
tioners. 

Rai Sahib Lala Sukh Dial and Mr. Ganpat 
Baiy for tlie Respondents. 

ORDER OP REPERENCE TO DIVISION 

BENCH. 

Kensington, J.—(Pehnmr// 28^, 1911.) This 

is a revision under clause («) of .section 70 of 
the Punjab Courts Act; but there appears to 
be no force in the defendant’s plea that 
revision does not lie. The judgment of 
the lower Appellate Court, dismis.sing the 
plaintiffs’ suit solely on a technical construe- 
tion of section 83 of the Negotiable Instru¬ 
ments Act, XXVI of 1881, constitutesa 
material irregularity: whether that particular 
point has or has not been rightly decided. 
The lower Appellate Court is clearly in error 
in thinking that this is the only question to 
be determined upon the evidence in the case. 

The suit is brought upon four hundis 
drawn by defendants Nos. 1 to 3, as represen¬ 
tatives of a tirm, Ram Chand Jiwan Das, in 

July 19C6; on an Amritsar fiim. The hwidi 
were in favour of plaintiffs and were payable 
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after various periods of from 1;M- to 2b‘t) days 
Ti.ey were made over to plaintiffs, wl.o sent 
tliem to another Amritsar firm, hy which 
they were presented the drawee on various 

dates as they liecame due. The drawee in 

each ease fooic eleven days to eonsider wlie- 
ther lie would honour the drafts and then 
dislionoured them on tlie proimd that he Imd 
no assets helonffing to the drawer. It is not 
clear whether the plaintiff.s as holder.s then 
jrave notice to the dra,\er pri.ir to institution 
of the present suit on tiio ISth October l!l()7. 

\ arioMS defeiicp.s were raised hy the de¬ 
fendants. ineludinj? one to the effect that the 
suit is had in law because the drawee toolc 
more than twenty-four hours on presentment 
to consider whether he would honour tlie 
hnnrh’snv not. On this point issue Xo. 8 
was framed, evidently with reference to 
clause 8d of the Xegotiabie Instruments Act. 
The :\Iunsif found a^rainst the defendants on 
all the defences and thereon decreed in plaint- 
itls favour, but this particular issue Xo. S 
was briefly disposed of by saying tliat, "ac¬ 
cording to law it was not necessary to realise 
tlie consideration for the Intwh's within 
twenty-four hours nor was it their (plaint¬ 
iffs ) duty to do so. In tlieir appeal to 
the Divisional Judge the defendants, inter aUn, 
raised this point again specifically. Tlie 
learned Division Judge observed that the 
appeal raised four separate questions, but he 
discussed none of them except the legal objec¬ 
tion based on section 83 of the Act. As to 
tin’s, lie lias found that .section 53 clearly dis¬ 
charges the drawer from liability and lie has 
in consequence accepted tlie appeal and dis¬ 
missed plaintiffs’ suit. 

I must observe that the lower Appellate 
Court has dealt with the matter far toobrielly. 
The question involved is one of difUculty and 
importance, and in dealing witli a highly 
technical point arisingout of the construction 
of an Act with wliich Courts in the Punjab 

are not very familiar, there should at least 

have been .some indication tliat tlm Judge 
consulted bis works of reference. There is 
this mucii to be said for the lower Appellate 
Court, although ro mention is made of it in 
the judgment, that there was on his record 
a copy of a judgment, dated the 27th May 
1907, by a learned Judge of this Court in 
Civil Appeal Xo. 83 of 1907, containing pas- 
sages which go to support the Divisional 
Judge’s finding. At the same time, the re¬ 


marks made therein were clearly in the nature 
of an ohiter dictum, the case then before the 
Chief Court being finally disposed of on an¬ 
other ground. Moreover, the lower Appellate 
Court, even if right in holding that section 
of the Xegotiable Instruments Act applies 
to a drawer, was clearly wrong in assuming 
that the plaintiffs’ suit must, therefore, ne¬ 
cessarily fail. Section 1 of the Act ex¬ 
pressly provides tliat nothing therein con¬ 
tained affects any local usage relating 
to any in.strument in an oriental language. 
'J'iiete is evidenca on the record, which 
should have been considered, showing that 
in Amritsar a local usage prevails giving 
the drawee of hundis aperiod of eleven days 
in wliich to decide whether he will pay or 
not. Whether this evidence establishes the 
local usage or not has still to be determined. 

1 express no opinion on the point, as it is a 
matter witli whicli the lower Appellate Court 
must deal before dismissing plaintiffs' suit. 

At the hearing of tliis revision I was of 
opinion (hat on this ground alone there 
should he a remand to the lower Appellate 
Court for re-hearing of the appeal, but on 
further consideration I think that the ques¬ 
tion of the proper construction of section 83 
of the Xegotiable Instruments Act, .so far as 
the drawer i.s concerned, and flie question 
wliether the previous dictum of this Court al¬ 
ready (pioted is correct in law are matters of 
such importance, not only to the plaintiffs in 
this particular case but also to the commer¬ 
cial community generally, tliat the point 
should be considered by a Division Bench. 

I accordingly refer tlie whole case to a 
Division Bench to determine what order 
slioiild he pas.’*ed in revision. 

The point to he immediately determined, 
liefore dealing with any other part oftheca.se, 
is whether the words "a 11 previous parties” 
in section 83 of the Act include a drawer. 

My learned brother has held that they do, 
giving no authority for his conclusion be¬ 
yond a reference to section 42 of the Knglish 
Act of 1882. 'Fhe Act is given as Appendix I 
to Bhashyani and Adiga’s Commentary on the 
Negotiable 'nstrument.s, Edition 1909. 3’he 
words "against the drawer and indor.«ers” no 
doubt appear in that section 42, but 1 do not 
understand the .section quoted as having 
any immediate applicability, as it merely 
provides tliat the holder must treat a non 
accepted bill as dishonoured. The sectio- 



INDIAN CASE!?. 


135 


tol. X] 

RHAN CDAND V, GOLAB RASl. 

^vhich should really have been quoted seems 
to me to have been clause 2 of section 40 and 
there also the words drawer and all indorsers” 
no doubt, occur, but the clause has to be 
read with section 43. The argument of my 
learned brother may be correct, thougli he 
may have inadvertently referred to the 
wrong section. It is, however, permissible 
to expre.ss a doubt whether the full conse¬ 
quences of his pronouncement were realized 
or whether if they bad been an obiter dictum 
so far-reaching in its results would have been 
given. I will make the matter clear by tak¬ 
ing a very simple instance of a kind readily 
understood by all who have to deal with 
cheques, which are the simplest form of Ne¬ 
gotiable Instruments known to the Act, and 
which, equally with hundis^ come under the 
category of bills of exchange (see section G 
of the Act). A person A. draws a cheque in 
favour of B. on a Bank. The cheque is pre¬ 
sented by B. for payment by the Bank, 
which either through pressure of busi¬ 
ness, or possibly through negligence on 
the part of some subordinate, neglects to dis¬ 
honour the cheque with the usual formula 
(no asset.s, refer to drawer) within twenty- 
four hours after presentment. If 1 have 
correctly understood the dictum of my learned 
brother, the result of this delay would, in 
his opinion, be that the holder of the cheque 
would lose all remedy against the drawer 
1 cannot suppose that section b3 of the Nego¬ 
tiable Instruments Act was drawn with this 
intention, though it is possible that owing 
to defective drafting the section should be 
given this remarkable interpretation. 

It does not, however, appear to me that 
there is any authority for interpreting the 
words all previous parties” in section 83 as 
including a drawer. It will be observed that 
the Knglish Act in the corresponding section 
40 to 43 is kks stringent as regards time 
than the Indian Act. It only uses the words 
within a reasonable time” and does not 
provide any specific period within which 
the drawee must decide on acceptance or dis¬ 
honour. It appears to me that as part of 
the distinction made in the Indian Act rigidly 
prescribing twenty-four hours the words 
“drawerand all indorsers” used in the English 
Act have been designedly given up and the 
words all previous parties” adopted, 1 am 
doubtful H hether, even if we look to the terms 
of section 83 alone, these words **all previous 


parties” should be interpreted as including 
tho draw'er. I can only say that if theyshculd 
be so interpreted there appears to be some 
conflict between section S3 and sections 30 
and 93 winch refer more particularly to 
the liabilities of a drawer. It would be for 
serious consideration, if section 83 of the Act 
is really so misleading on the question of a 
drawer’s release from liability, whether the 
matter should not be brought to the notice 
of the Legislature in order to remove a patent 
blot on the Act. 

My own view for what it is worth, and as 
at present advised, is that the words used in 
section 83 ought not to be construed as 
covering the drawer as well as indorsers. I 
have been unable to trace any ruling directly 
bearing on the point, but a convenient sum¬ 
mary of case-law is given under section 93 at 
page 323 of the Commentary already quoted. 
There are also two rulings of the Bombay 
High Court to some extent in point. In 
Nilkund v. Menshi (1), it is held that presen¬ 
tation for acceptance within reasonable time 
is a condition precedent to a right of action 
on a bill or hnndi payable after sight. From 
this it w'ould appear that the Higli Court, 
giving judgment in 1886, did not consider 
tlie twenty-four hours’ rule applicable in 
favour of a drawer, tlie words used being 
‘within rensonable time.” Ram Ravji v. 
PraJhaddafi (2) deals with a cose in which 
other points were concerned, but the ex¬ 
position of the law about lumdis given on 
pages 140 and 141 is of distinct assistance, 
and 1 take it that the High Court then also 
did not contemplate that a drawer could raise 
a plea such as lias been allowed in the 
present case hy application to him of the 
terms of section 83 of the Act. In Ram Chand 
v. .V/im/i Ram (3) the point directly concern¬ 
ed was one of limitation, but the effect of 
sections 7, 64, 66 and 105 of the Negotiable 
Instillments Act was considered, and, a sharp 
distinction was drawn between presentation 
for acceptance ar.d pieeentation for payment, 
from which it would seem that the learned 
Judges recognised that the drawer’s liability 
was not avoided by delay in acceptance only. 
In this connection Phul f'hond v, Gaiiga 
Ghntam (4) has some bearing on the point, 

(0 10 B. 340. 

(3) 20 B. )33. 

(3) 19 P.R. 1888. 

',4) 21 A. 4e0. 
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tl Oiigli that was a case dealing with a pro- 
nnssory.note. The Kull Dench rniipg' 

me u) he ol miidi n.«isistanee 

Mme indicate,I .ny present opinion more 
w>th the oh.iect of making the case clear than 
because of any very decided opinion ahont 
tbe proper crnstrnction of section S'l if .end 
a one apart from ol her sections of the Negoti- 
able Instruments Act. It i.s didicult to he- 
be\e. that the Legislature can, when framing 
fbe Act have intended to give .section .SI the 
Acry wide interpietation now placed on it 
n that niterpi-etalion iscor.-ect, the Act would 
seem to require amendment, and the matter i.s 
not one winch can he p.operlydeal with by a 
single Judge. 1 he conclusion that a di.shone.st 
drawer of every .sort of hill of exchange has 
merely to arrange with the d.awee that there 
shall be a trilling delay in acceptance on 
maturity of over twenty.four hour.s, i„ order 
to secure Ins own relea.se from liability, can- 
not be c,,ntemplate,l as a deliberate ruling of 
be CInef Court without .serious misgivings as 
to itsconsciuencfs in matters covering the 

daily practK-f! vf tlie wliole commercial com- 
mnnify. 

The ca.^e is accordin^yly referred to a Divi¬ 
sion Dencli. 

JUDDMKNr.—Tlie circumstances of 
this case appear sutllciently from the order 
of reference to a Division IJench. Ohjection 
has again been raised before us on belialf of 
the defendants.respondents that no revision 
lies under clause (n) of section 70 (I), Punjab 
Courts Act. We overrule the ohjection iiold- 
ing that the omissions from the judgment of 
the lower Appellate Court constitute a 
material irregularity. 

No rulings bearing on the point under dis- 
cussion have been traced other than those 
quoted in the order of reference. We are in¬ 
clined to hold that the woids “all previous 
parties'’appearing in section 63 of the Nego¬ 
tiable Instruments Act XXVI of 1881 should 
be construed as including the drawer. To 
this extent we agree with the previous Single 
Bench ruling of tl.is Court, dated the 27fh 
]\Iay 1907 in Civil Appeal No. i-3 of ly07 
We are, however, quite clear that section 83 
dees not lay down any general ruling appli¬ 
cable to all bills cf exchange in the way in 

which the section has been interpreted }y 
our learned brother. We take it as certain 
(rORTP. Tt. 1900. 


that the twenty.four hour.q’ rule specified in 

the section cannot po.ssibly have been intend¬ 
ed by the Legislature to apply to bills of 
exchange generally, or in particular to hundis 
-such as those in dispute in the 1907 case and 
ni the case before us. AVe need not, perhaps, 
lay stres.s on the extreme case of cheque.s, 
suggested in the order of reference, inasmuch 
a.s vhenHe.s are specifically provided for by 
section 84 of the Act at the same time, apart 
Irom the provisions of the Indian Stamp Act 
there ,s no real distinction between a post’ 
dated cheque and an ordinary himdi payable 

after a certain number of days. Both are 
essentially bills of exchange made paj^able 
after a certain time, and if the twenty.four 
hours’ rule applies to hundis, it is difficult to 
see how it could he held that it wmuld not also 
be applicable to all bills of the same nature. 
When we look closely to the terms of section 
83, we find that it applies only to bills of 
exchange in which acceptance by the drawee 
is obligatory. Tlie only form of bills of ex- 
nliange for which such acceptance is required 
by the Act is that described in the Act as a 
bill of exchange “after sight '. These words 
after sight" are defined and explained in 
.sectional. The procedure on such bills is 
laid down in Chapter V of the Act dealing 
with presenfment, under .sections ()l.n3. It 
will he observed that section ()3 prescribes the 
twenty-four hours’ rule, and the only conclu¬ 
sion we can enme to is that when the Negoti- 
able Listruments Act wa.s framed, section 83 
was inadvertently placed in Chapter VII 
instead of in what would seem to he its proper 
place immediately after section 03. We have 
naturally some hesitation in putting for- 
ward an explanation of this nature, but when 
we read section S3 with many ntlier sections 
of tlie Act, specially section 30, we think it 
impossible to come to any other conclusion. 
ANeare fortified in this conclusion by various 
pas.^ng'es in the Commentaries on the Negoti¬ 
able In.struments Act by Chalmers, Kdition 
1897, and of Hhashyam and Adiga, Kdition 
1909, under sections 21, 30, Cl, C3, 83 and 
93 of the Act. Tlie Knglish Act 45 and 
4(5 V ict. fl specifies reasonable time in 
similar cases, and it mn 3 ' very well be that 
reasonable time is iirderstoed in Kngland to 
mean twentj’.ff ur boms. AVehave, however, 
to hear in mind that hills of exchange after 
siglit are moie ccmmonly used in Krglard 
tlan in India, and carrot be safely assumed 
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that the Legislature intended to apply the 
English practice to bills other than those of 
which acceptance is necessary. In this con¬ 
nection the discussion at page 54 of the ruling 
in Ram Chand v. Shadi Lai (3) is instructive 
in so far as it draws a distinction between 
presentment for acceptance and presentment 
for payment. We do not desire to lay down 
any general rule regarding the practice of 
commercial bills in India, but w’e entertain 
no doubt that the ordinary hundi of the 
country comes under the class of bills which 
require presentation for paymentonly and not 
for acceptance. The previous Single Bench 
decision of this Court, dated the 27th May 
1907, is, in our opinion, erroneous in so far as 
it applies section 83of Negotiable Instruments 
Act lo huudis of the usual type payable after 
a certain number of days. We desire to make 
this quite clear as the ruling in question is 
undoubtedly misleading as it stands, and has 
apparently caused the lower Appellate Court 
to go wrong in the present case, we observe 
that it was prominently referred to in No. 4 
of the grounds of appeal to the lower Appel¬ 
late Court. 

1 be first Court distinctly found that the 
drawees had no money of the drawer w'ith 
them, and on that account they refused pay¬ 
ment on presentation of the hutidis in suit, 
ihis finding was not specifically attacked in 
appeal by the defendants and we understand 
that tliere is no doubt regarding its correct¬ 
ness. The plaintiffs, as holders of the hundis 
in suit have shown sufficient diligence in 
suing tlie drawer, and it is quite clear tliat 
the himdis were presented for payment within 
a reasonable time. This disposes of nearly 
all the contentious matters in the suit, but we 
are unable to give a finaldecision,as the lower 
Appellate Court has omitted to deal with 
Nos. 1 and 4 of the points enumerated in its 

orders of the Sind August 1909 and the 4th 

Octol>er 1909, and we liave had no argument 
before us to enable us to deal witli these two 
points. We accordingly accept the revision, 
and .set aside the Divisional Judge’s decree ns 
having been given on an erroneous decision 
that the drawer is relieved of responsibility 
under the provisions of section 83 of the Act. 
We must remand the case to the lower Ap¬ 
pellate Court for fresh decision of the appeal 
before it with reference to the specified points 
Nos. 1 and 4, and to those only. 


Court-fee in this Court will be refunded to 
the plaintiffs-petitioners, and the remaining 
costs of revision will be costs of the cause. 


CALCUTTA HIGH COURT. 

Seconu Civil Arfeal No. 1521 of 1909. 

March 20, 1911. 

Preaent: —Mr. .Justice Coxe. 

JOTB KU.^fAR MUKHRRJEB— Plaintiff 

—Al’PEr.LANT 
versus 

INDRA NARAIN MUKHERJEE and 
ANOTHER—Defendants — Respondent.s. 

}Jortyatje—Purchaser of mortyayed property—Mort. 
gage suit—Purchaser vot mode party —Moityaye, whe¬ 
ther to he proved against him again. 

When a mortgagee 1ms obiainod a decree on 
Ids mortgage, the validity of the mortgage must 
again lx* proved against a ptirohaser who was 
not a party to the suit on the mortgage and who 
ought to bo given an tjpportunity of redeeming it, 
if valid. 

Profab Chandra ifandalv. Ishan Chandrei Chowdhry, 

4 C. W. N. 266, distinguished. 

Defendant No. 2 executed a mortgage in favour 
of the plaintiff. Defendant No. 1 purchased the 
mortgaged property and g(Jt possession of it. The 
plaintiff obtained a decree but defendant No. 1 
wa.s no party to it. In e.xocution, the property 
was put up for sjile and purchased by the plain, 
tiff. Defendant Nc>. 1 filed a claim which was sue. 
ce.ssfiil and the jtlaintiff sued for confinnation of pos. 
session; 

Held, that as the jdaintiff had not proved the 
genuineness (*f the mortgage in the presonco of 
defendant No. l,uho denied it, and liad also not 
given him an opportuinty of redeeming, the suit as 
framed was lujt nmintainablo. 

Uar Pershad I,nl v. Dot Mardan Siuyh, 9 C. W. 
N. 72Hj 1 C. L, J. 3il; .‘32 C. 891 and Ganga Das 
Bhnttar V. Joyeudra Nath Milter, 1] C. W. N. 403; 

5 C L J. 3ln, referreil to and (bstinguislied. 

Appeal from tlie decree of the Sub-Judge 
of Hoogbly, dated April 19tb, 1909 revers¬ 
ing that oftheMun.sif of Serampore, dated 
April 24tb, 19C8. 

Babus Jfnrn Kninar Mifra and Sarat Kumar 
Mitro, for tlie Appellant. 

Babu Shoshi !:>fJihar Rase^ for the Respond- 
enf.c. 

JUDGMENT.—The father of the 2nd 
defendant in this suit is said to Imve execut¬ 
ed a mortgage in favour of the father of the 
plaintiff in 1891. The 1st defendant is .said 
to Imve bought the same property in 1872 hut 
thi.s has been disbelieved. It is clear, however, 
that he bought it in 1901 at a sale under the 
Public Demands Recovery Act and after 
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bringing a suit for possession, be obtained 
possession in 1903. In 1902, the plaintiff sued 
on the mortgage, obtained a decree, and in 
execution put up the land forsale and bought 
it himself, lie obtained possession in IttOb. 
The ^st defendant then Hied a claim which wa.s 
suc.-e.ssful, and tile plaintiff in consequence 
brought the present suit for confirmation of 
possession. 

The Munsif decreed the suit but the 
learned Subordinate Judge on appeel lias dis- 
missed it on the ground that the plaintiff 
ought to have given the 1st defendant an op- 
portunity both of attacking the validity of 
the mortgage and also of redeeming it, if 
valid. As the plaintiff had not proved the 
genuineness of the mortgage in the presence 
of the 1st defendant and had also not given 
him an opportunity ol redeeming, the lower 
Appellate Court held that the suit, as framed, 
was not maintainable and dismissed it. 

The plaintiff appeals and it is contended on 
his behalf (1) that he need not prove the 
mortgage in this suit nor give the defendant 
an opportunity to redeem, and (2) that in 
any case the suit ought to be decreed after 
allowing the defendant to redeem. 

The learned Pleader for the appellant has 
called my attention to paragraph 1758 of 
Mr. H S. Gour’.s work on the Law of Trans¬ 
fer in British India. The paragraph, how¬ 
ever, appears to deal more with English 
than witi) Indian practice. In India ac¬ 
cording to paragraphs Nos. 17()5, 1773 et 

8pq., it would seem that a purchaser not 
joined in a mortgage-suit is unaffected by 
the decree and can have the accounts re-open¬ 
ed and presumably the genuineness of the 
mortgage proved. Reference has also been 
made to the case of Protab Chnudra Mandal 
v. hhan Chander Chncdhury (1). In that case 
it was held that a puisne purchaser, in a case 
of this nature, could only have a right to re¬ 
deem and could not sue prior mortgagees, 
who had purchased in execution of a decree 
on their mortgage, for possession. It is ar¬ 
gued that if in such a ca.se the puisne pur¬ 
chaser could not fue for recovery of posses¬ 
sion, the prior mortgagee must be entitled to 
sue for confirmation of his possession, if it is 
threatened. But, as pointed out in Sarai 
Chandra v. ShipJch Meher (2), the point was 

decided the other way in Girish Chtinder 

(1) 4 C. W. N. 266. 

(2) 4 C. L. J. 4t0. 


CASES. 


Mandal y. [swar Ohanthr Uai (3); and, more¬ 
over, 1 observe that even in Protab Chandra 
Mandal v. Tshan Chan Ira Chowdhnry (1), the 
case was at first remanded for a finding 
whether the mortgage was genuine. 

The case of liar Pprshad Lai v. Pal Mar- 
dan Singh (-1), simply shows that the prior 
mortgagee in a ca^e of this nature, can sue 
for possession, if lie gives the defendant an 
opportunity to redeem. But in that case the 
mortgage was admitted, being recited in the 
defendant's title deed. In fLniaga Das flhniter 
V. Jogendra \ath Mxftn' (5)aIso,thevalidity of 
the original mortgage was not questioned in 
this Court, thought it had been contested in 
the Courts below and had been decided in 
mortgagee's favour. 

1 can find no authority for the proposition 
tliat when a mortgagee has obtained a decree 
on his mortgage the validity of his mortgage 
must be taken as established, and need not 
be proved again against a purchaser, who 
was not a party to tlie suit on the mortgage. 
And I observe that tlie opposite view is 
taken in Dr. Ghose’s Work on ^lortgages, page 
364 (3rd Edithm). 

It seems only just that the decree obtained 
by the plaintiff on his mortgage should not 
he binding tin the 1st defendant, and in tliat 
ca.se 1 can see no reason wliy lie should not 
he entitled to attack the validity of the mort¬ 
gage as he has done in this suit. The genuine- 
ne.ss of the mortgage was denied in the 
written statement and definitely rai.sd in the 
issues. The (pie.stion was not decided by the 
Munsif who, 1 regrt to observe, did not at- 
temptinhis judgment to decide the issues,one 
by one. He held that on that point defend¬ 
ant No. I was l)ound by the plaintiff’s decree, 
which is certainly not the case, as the learned 
Suliordinale Judge lias rightly pointed out. 
Tlie Sul).Judge found that tlie mortgage had 
not been proved, and as the bond was not 
even produced, his decision on tlii.s point 
cannot be assailed. 

In the.«e circumstances, I think the suit 
wa.s rightly dismissed. On the evidence as 
it stands, a remand for a finding whether the 
mortgage was genuine would clearly be of 
no use to the plaintiff, and he has no right 
to ask for an opportunity to give further 

evidence. The genuineness of the bond was, 

(3) 4 C. W. N. 452. 

(4) 9 C. \V. N. 728; 1 C. L. J. 371; 32 C. 891. 

(5) 11 C. W. N 403; 5 C. L. J. 315. 
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as I have said, denied from the first in the 
written statement and was pat definitely in 
issue. I do not think that any good reason 
could be recorded under Order XLI, rule 27, 
for permitting tlie introduction of further evi¬ 
dence, which seems to have been deliberately 
withheld. The appeal will accordingly be 
dismissed with costs. 

Appeal (lismtssed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1858 op 1908. 

January 29, 1911. 

Present ’.—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

HARIHAH CHATTOPADHYAVA— 
Plaintiff—Appellant] 
verstis 

DINU 13 ERA— Defendant—Respondent. 

BenQi\l Toiuxncy Act (VllI of 1885^, 21,44,45, 

182— IhtmeMcud —Uaiyat holding land af another vil¬ 
lage under different landlord — Ejectment—Non-occu- 
p'lncij riiiyut— Expiration of term. 

Tho IuihI in was let to the defend¬ 

ant in 1896 for three years. Upon tho ex])iry 
of that trim, ho was allowed to hold over and oi» 
Octolicr 12th, lOO.*!, the ])laintifF-lnndlord served 
him with notice to quit tho latul on April I4tli, 
1900. A suit for ejectment was hied on Deceni- 
Imt 4th, 1906: 

Held, that as tho notice was Jiot served within 
six nionths before tho expiration of tho term, nor 
the suit instituted within six months after the 
expiration of the term, the suit was barred un<h‘r 
sections 44 and 45 of the Uengal Tenaney Act. 

Obiter dictum. —The provisions of the Betigal Ten¬ 
ancy Act are apjdicablo to tho homestead of a person 
who is a/oiynt, although he is not a raiyiit of the 
village in wltich the homestead land is situated and 
is not a of the same landlord ns the landlord 

of tho homestead land. 

Kripa Nath Chakravarti v. Sheikh Ana. 4 C. L. J. 
332j 10 C. W. N. 944, relied upon. 

Appflttl from the decree of the Sub-.ludge 
of 2i-Pergannahs, dated May 8th, lUOO, re¬ 
versing that of the Mutisif of Alipur, dated 
July 9th, li 07. 

Rabus Mohendra Nath liny and Phirendra 
Nath Kastagir^ for the Appellant. 

Babus Basanta Kumar Bose and Krishna 
Boy, for the Re.spondent. 

JUDGMENT.—Thi.s is an appeal on 
behalf of the plaintiff in a suit for eject¬ 
ment and recovery of rent and damages. 
The case for the plaintiff was that the land 
in dispute was let out to the defendant on 
the 20th July 1896 for a term of three years; 


that after the expiration of the term of the 
tenancy, the defendant was allowed to hold 
over; that on the 12th October 1905, the 
plaintiff served upon the defendant a 
notice to quit the land on the l-lth April 1906; 
that in spite of the service of such notice 
the defendant has continued in occupation, 
and that consequently on the 4th December 
1906 tl.e plaintiff commenced this action to 
eject the defendant as a trespa.sser. He 
further claimed rent for the year 1812, that 
is, up to the date on which the defendant was 
asked to vacate the premises, and damages 
for use and occupation thereafter. The de¬ 
fendant resisted the claim, substantially on 
the ground that hi.s tenancy was not termin¬ 
able, and that as a matter of law it had not 
been validly terminated by the steps taken by 
the plaintiff. 

The Court of first instance found that the 
defendant was not sliown to be a ryot in res¬ 
pect of other lands in the same village; 
that he had not acquired a right of occu¬ 
pancy in the land in dispute which had been 
taken by him for purposes of homestead and 
had been used by him as sueli, and that con¬ 
sequently liis tenancy in respect of thi.s land 
was terminable and had been terminated by 
the notice to quit .served upon him. In 
this view the Court of first instance decreed 
the suit, both as regards the prayer for 
ejectment and the claim for rent and 
damages. 

Upon appeal, the learned Subordinate 
Judge ha.s rever-s-ed this decree. He has 
held that the combined effect of sections 21 
and 182 of the Bengal Tenancy Act is to con¬ 
fer upon the defendant tlie status of an oc- 
cupancj ryot in respect of the land in suit, 
and that consequenlly he is not liable to be 
ejected. In this view the Subordinate Judge 
has dismi.^sed the suit. 

The plaintiff lias now appealed to this 
Court and on liis liehulf it lias been con¬ 
tended that tlie defendant has not acquired 
a right of occupancy in the land in suit, that 
the Subordinate Judge has overlooked 
material evidence on the question of the 
occupation of other lands in the village as a 
ryot, and finally, that in any event the plaint¬ 
iff i.s entitled to a decree for rent up to the 
date of the institution of the suit. 

In our opinion, in so far as tho claim for 
ejectment is concerned, the plaintiff cannot 
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possibly succeed, lint before wo deul with 
the question of the status of the defendant, it 
is necessary to advert for a moment to the 
finding of the Subordinate Judge that the 
defendant is a rtjof in re.sppct of other lands 
in tl e village. That finding has been at¬ 
tacked on behalf of the appellant cn tlie 
ground that the Subordinate Judge has 
erroneously stated that the plaintiff has not 
adduced any evidence to rehnt that on the 
side of the defendant, to prove that lie holds 
other lands in tiie village under different pro¬ 
prietors and tiiat he has acquired a right of 
occupancy in tliese lands. No doubt, tlie 
expression used liy the learned Subordinate 
Judge is open to criticism, but we are unable 
to bold that he has overlooked the evidence 

mentioned in the judgment of tlie Court of 

first instance. AVe must, therefore, proceed on 
the assumption that the defendant lias been 
rightly found by the Subordinate Judge to 
be ry<>f in respect of other lands in the same 
village. In fact, the Subordinate Judge has 
found that the flefendant has been a cultivat- 
iiig i'pnt of other lands in the village for 
more than kf) or 30 years before the suit. 
In other words, he was a settled ryot in 
respect of those lands at the time when the 
lease of the land now in dispute was granted 
to him. The question, therefore, arises 
whether section 21 of the Jlengal Tenancy Act 
read with section 1S2 is sufficient to confer 
upon the defendant the status of an occupancy 
ryot in respect of the homestead land now in 
dispute. 

Now, section 182 provides that when a 
ryot holds his homestead otherwise than as 
part of his holding as a ryot^ the incidents 
of his tenancy of the homestead shall be re¬ 
gulated by local custom or usage, and, sub¬ 
ject to local custom or usage, by the pro¬ 
visions of the Act applicable to land held by 
a ryot. In the case before ns, no evidence 
has been adduced on behalf of either party 
to show that there is any local custom or 
usage applicable to the incidents of the ten¬ 
ancy in question. Consequently,'the incidents 
of the tenancy must be governed by the pro¬ 
visions of the Act applicable to land Iield by a 
ryot. The learned Vakil for tlie appellant has, 
however, contended that as the land now in 
dispute is not held under the same landlord 
a.s the land cultivated by the defendant, sec¬ 
tion 182 has no application. This contention 


m opposed fo the judgment of Mr. Justice 
Geidt in the case of P}otap Chandra v. Bisen- 
ivar Pramamch (1) and to the decision of this 
Court in the case of Kripa Nath ChahrarnrH 
V. Shpihh Ann (2). The case last mentioned 
lays down that the provisions of the Bengal 
lenancy Act applicable to the homestead of a 
per.son who is a ryot, although he is not 
a ryot of tlie village in which the 
liomestead land is situated and is not a 
ryot of tlie same landlord as the landlord of 
the homestead land. It may he observed 
that tin's view is justified by the language 
used insertion 182 and we see no reason to 
restrict the operation of that section by im- 
rorting into it words not to be found there¬ 
in. Consequently, we must hold that, al- 
tliough the land in dispute is homestead land, 
as it is held by the defendant, who is a ryot 
otherwise than as part of his holdings ns a 
ryot, the incidents of his tenancy are, in the 
absence of any local custom or usage, re¬ 
gulated by the provisions of fhe Bengal Ten- 
acy Act applicable to land Iield by a ryot. 
Primn facie, therefore, the provisions of sec¬ 
tion 21 are applicable. But the learned 
Vakil for the nppcdlant has contended that 
before section 21 can be applied, it must be 
shown that tiio land in suit has been held by 
the defendant as a ry(,t, because sub-sec¬ 
tion (1) of section 21 provides that every 
person who is a settled ryot of a village with¬ 
in file meaning of section 20 shall have a 
right of occupancy in all land for the time 
being held by Iiiin as a ryot in that vil¬ 
lage."' The learned \'akil for tlie appellant 
has conceded that his contention is opposed 
to tlie decisio!! of Mr. Justice Karapini in the 
case of Muusin (lolmn MoJInJi v. Ahdnl Soivar 
(3), but he lias argued that in tliat decision 
sufficient weight was not attached to the 
qualifying words heal by him as a ryot in 
that village.’ Upon the arguments which 
have been addrea.sed to u.«, we need not de¬ 
cide this question for the purposes of the 
case before us and when it arises in a case 
where if really calls for decision, the matter 
may require further consideration. But we 
are of opinion that the plaintiff must fail 
on another ground. The suit is clearly 
barred under sections 44 and 45 of the Ben¬ 
gal Tenancy Act. Section 45, as it stood 
(I) 0 C. \v. N. 416. 

(•J) 4 h. J. r\-v2; io C. W. N. 944. 

(3; 13 C. L. J. 250; 9 Ind. Cas. 9:'2. 
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at the time of the institution of tho suit, 
provides that a suit for ejectment on the 
ground of expiration of the term of a lease 
shall not he instituted against a non-occu- 
pancy-ryo/ unless notice to quit has been 
served on the not less than six months 
before the expiration of the term and shall 
not be instituted after six mouths from the 
expiration of the term. Now, the defendant 
has been found to be a rj/ot. Even if it is 
assumed that he is not an occupancy-rj/ot in 
respect of the disputed land because, as the 
learned Vakil for the appellant contends, 
section 21 has no application lo the land in 
suit, he is at least a non-occ□pancy■ryo^ 
Hence before the defendant is ejected, the 
requirements of section 45 must he fultilied. 
Hut it cannot be disputed that no notice to 
quit was served on the defendant witliin six 
months before the expiration of the term, 
that is, within six months before the 20th 
July 1899- Nor has the present suit been 
instituted within six months after the expi¬ 
ration of the term. It is obvious, therefore, 
that section 45 is a bar lo the claim for evic¬ 
tion of tlie defendant and the refusal of the 
Couit below to mal:o a decree for ejectment 
was correct. 

In so far as the claim for rent is concern¬ 
ed, tlie learned \ akil for tlie respondent has 
conceded tliat the matter has been overlooked 
by the Subordinate Judge. We observe, 
liowever, that interest was claimed by the 
plaintiff at the rate of 75 per cent, perannum 
under ^tlie terms of the lease. Under sec¬ 
tion 178, sub-section (;i) clau.se {(/), of the 
IJcngal leiiancy Act, nothing in ariy contract 
made between a landlord and a tenant after 
the passing of the Act, can affect the provi¬ 
sions of section (17 relating to intere.st payable 
on arrears of rent. Consequently, the plain¬ 
tiff is not entitled to claim interest at a 
rate higher tlmn 12 per cent, per annum. 
A decree, therefore, will be made in favour 
of the plaintiff for the rent of the year 1312 
and the first two instalments of 1313 with in¬ 
terest at 12 per cent, per annum. 

The result, therefore, is that the decree of 
the Court below, in so far as it dismisses tl.e 
claim for ejectment, must be affirmed ; but 
in .so far as it dismisses the claim for rent 
and damages it must be reversed, and in lieu 
Ihoieof a decree will be made in favour of the 
plaintiff as stated. The plaintiff must pay 
tho dofundanl his costs in the Court of 


first instance and in the Court of appeal be¬ 
low ; but there will be no order for costs in 
this Court. 




Civil Revision No. 328 of 1910. 

April 18, 1911. 

Air. Justice Rattigan 

SINGER JIANUEACTURING COAIPANV 
DELHI—Plaintiff—Petitioner 

versus 

YAR .Ml-HAJIMAU KHAN ani, xmruER- 
Defendants— Respondents 

Civil I’yoccdure Code (Art r nf lyoHJ O I'/ • ii 
O. XIX, r. 

l^lU-o,nt,„n.j u,co,-yu,uM in Jurcyn <--uuul,y-Si.j„atu c 

oltortwij — ^ ^ 

Tlieiv is notlurg in rule ), Order XIY u 

ce..u..., Cc„U., tooxclud,, iu o 
cou,puny wind. .. „„t iuco.,,„n,tea us sud. 

A plaint ,vus 111..,I in ll,ulj,.||,i Conn,,,, bnlnalf „f ll,n 

linger MiinuiacinniigCninpanv avIh'i-I. i i * ^ 

-i in .In' Uni.o,IS,nte» of i,,,:..:,,,. „„1; 
oxp.nnve l„,s„„..s in ..esp,.,-, „f ,|,„ ' 

n, nd..,„.x v„r,o„a of ,|,i„ 

o, „. j;., \\l,o In,,I been „p|ioin,,.il awnt f,,,. ^ ^ 

po,v,.r ol „„o,-n,.y t,.,,,,, tbo Co.npnnVs an,S', 
hnb-bd. A^...,„s anelnn-in-ng bin. ,o aci f,,.. ,|,o c, 

India and to a|.|.omt suh-a-ents thcivD,. 

IHd, that the |ilaiui was didv si.rn-.’i .... i . 

mi I)L-lialf '-r the CoMi]mny, \l/-. ihe'pervo,, 

having spec-.al knowledge of the facts if-laii, g m ' 
chum and holding a genemi power-of-attoniev for e 
iJcllM D.stricr, hy which l.o wa.s dulv authori'eV n 
sign he plaint on hehalf of the absent co.nnany 
Ih . he was also the ‘l-rincipal olHcer’ of tlulS, ‘ ! 

within the meaning of Order \IX rule I nt..l ' 

IK-Unt, as such, to sign and verify ’the plaint 

f«tion 25 of Act IX of 
lbb7 for revision of the order of tl.e Jud,re 
bn,a 1 Cau.se Court, Delhi, dated the 10th No! 
vember 1909, rejecting petitioner’s plaint 

ti.; 

Mr. Abdul Kadir, for the Respondent 

JUDGMENT In thi.s ease the Judge of 
the Small Cause Court, Delhi, has rejected the 

plaint on the ground that it i,s not duly sig,^^ 
and vended. The plaintiff is the Singed-Manu 
aclmingCompany,a Company which appears 
to Iiavo been incorporated in the G. A. 
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and which carries on an extensive business 
in respect of the sale of Sewing-Machines in 
various parts of tin’s country. The present 
plaint lias been signed and verified on behalf 
of the said Company by one Macaddum who 
has been appointed agent for the Company at 
Delhi by a aMc. Petell who, in his turn, holds 
a general power-of-attorney from the Com¬ 
pany s accredited Kngliah agent authorizing 
him to act for the Company as their general 
attorney and agent in JJritish India, and to 
appoint sub-agents tlierein. It is not denied 
that Mr. Macaddum has special knowledge of 
the fact relating to the present claim and 
that he holds a general power-of-attorney 
from Mr. Petell for the Delhi District, but it 
IS urged that his signature to the plaint is 
not sutiicient for the purposes of Order VI, 
rule 14, of the Civil Procedure Code. I do 
not think there is any force in this argument. 
The plaintift-Corapany is ‘ absent” and Mr. 
jVIacaddum is, inmyopinion,dulyauthorizedby 
the power-of-attorney which he holds, to sign 
the plaint. As the agent of the Delhi branch, 
moreover, he is a * principal officer” of the 
Company within the meaning of Order XXIX, 
rule 1, of the Code, and competent, as such, 
to sign and verify the plaint. In this connec¬ 
tion, I might add that I see no reason to 
differ from the decision of the High Court of 
Calcutta in Singer Mannfacfnriug Company v. 
Baij Nath (1), to the effect that there is 
nothing in this rule to exclude from its opera¬ 
tion a foreign Company which is not incor¬ 
porated as sucli in this country. 1 also 
find that in Circular No. 28 of 1898 the 
Allahabad High Court held that a plaint 
which had been signed by an agent of tliis 
very Company in circumstances similar to 
those of the present case, had been duly 
signed for the purposes of section 51 of the 
Civil Procedure Code of 1882. The Judge of 
the Small Cause Court in rejecting the plaint 
as not duly signed relies upon Niharhi v. 
Madho (2); but as that case is in no way in 
point I can only surmise that he has given a 
wrong reference. 1 have, however, consult¬ 
ed the authorities and I cannot find any 
ruling of this Court which supports his con¬ 
clusions. I accordingly accept this petition, 
and setting aside the order of the lower Court 
1 direct that the record be returned to it 
with orders to accept the plaint and proceed 

(1) 30 C. 103. 

K'l) 107 P. K. It07. 


with the hearing of the case. Costs to abide 
the event. 

The delay in disposing of this petition has 
been due to the fact that Mr. Abdul Kadir 
who appears for respondent No. 2 alone, was 
erroneously supposed by the officers of this 
Court to be Counsel for both respondents, 
with the result that notice was not issued to 
lespondent Nc. 1. The latter lias now re¬ 
ceived notice, but has put in no appearance 

Jind this order is consequently e,t parte against 
him. 


PUNJAB CHIRP COURT. 

Civil Revision No. 2180 ok 1910 

April 18, 1911. 

Present: —Mr. Justice Rattigan. 
ALLAH DITTA— Petitioner 

versns 

KARAAI CHAND—Responoent. 

Umitntion Act (IXof J908A s. VJ—Acknoivlcilgmcnt 
— Depomtion, iilien an acknouledgmenf—Application 
signPfl by fn<trfyayo/A tritJou\ 

A deposition, containing an admission, niav amount 
to an acknowl(>dgment wiiliin tlie meaning and for 
the purposes of seetiou 10 of tlie Limitation Act, pn>. 
vided it is duly signerl by the deponent. 

I'cnkafa v. Parlhfi<naofhi, 10 M. 220; Periavcnknnn. 
(laija V. Snhramanian Chrtli, 20 M 239, refomMl to. 

An applieation signed by tin* widow of a deceased 
mortgagor distinctly admitting the mortgage eon- 
stitntes an acknowledgment sufticient to save 
liiuitiitidii. 

Petition, under section 70 (a) of Act XV'IH 
of 1884, as amended by Act XXV of 1899, for 
revision of the order of the District Judge, 
Uurdaspur, dated the 29th April 1910, revers¬ 
ing that of the 1st Class Munsif, Pathaiikot, 
in Gurdaspur District, dated the 16th March 
in plaintiff’s claim. 

Mr. Pttshan Lal^ for the Petitioner. 

Lala Ilari Chand^ for the Respondent. 

JUDGMRNT.—The so-called acknow¬ 
ledgments by Labhu to which the District 
Judge refers, were statements made by him 
during certain execution proceedings but in 
neither case was the statement “signed” by 
Labhu. A deposition, contaning an admis¬ 
sion may possibly amount to “an acknowledg¬ 
ment” within the meaning and for the pur¬ 
poses of section 19 of the Indian Limitation 
Act. \^Venkatta v. Parthasadhi (1), Periacen 
kaniidaya v. Subramanian Chetti (2)] but only 
if it is duly signed” by the deponent. 

Mr. Hari Chand, however, points out that 

(1) 16 M. 220. 

(2) 20 M. 230. 
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Mii^ammat Kauri (the widow of Labhu) in 
her Avritten application, dated 10th May 
1901, distinctly admitted that a house was 
on mortgage with Lahhn Sliali (plaintiff’s 
father), and that tins application was duly 
signed by the woman. I find that this is so, 
and that this acknowledgment is sufficient 
to save limitation. I accordingly reject this 
petition. Costs in this Court will abide the 
event. 

Petition rejected. 


ALLAHAJIAU HIGH COI RT. 
Second Civil Api-eal Xo. 518 of lOlO. 
February 16, HHl. 

Present'. —Mr. Justice Karamat Hus.sain. 
MAKHDCiM iiUKHSH - Dekendani'— 

Appellant 


versus 

MUHAMMAD NA/IH KHAN- Pi.aintiki’ 

AND ANOTHER — DEFENDANT—HeSPoNDEXT. 

iluhntnuKuhin Jjriic —Tulah-i-mow a- 
ttiiliiit—“M imii hliulu'*, u'lu'lhcr ciinMitutos vallihlciii<tn<i. 

'J he* words “mrm ri*|n.‘at04l twioe do not Dv 

tliOtUMelvi's c<ijistitute u valid tdlah-l-UKncasribat under 
tla* MiihaniTimdan Law. 

AliHdnttlhu'i V. Kdllau, (3 A. L. J. 1.3; 1 ind. Cas 85; 
Akitidd Ulidh Khun v. Ahdtii IKijoin, A. W. .N, (1807) 

i Mnhdnundil } ar.ix Khun v. A\fnhdiiiindtl ) A. 

\V. ( 807) 03, distinoiiishatl. 

Second appeal from the decision of tlie 
Additional Subordinate Judge of Mainpuri, 
dated the 7tli of April 1910. 

Mr. Ahdul Itauff (with him Mr. Ahmad 
Kareein), for the Appellant. 

Air. (jovind Prushad, for tlie He.spondents. 

JUDGMFMT.— This wa.s a suit for pre¬ 
emption on the basis of the Ilanoji Law, 
and the iiuestion to be decided is whetlier 
tbe expressions used by the pre-einptor in 
making the ialab i-niowasihat do or do 
not amount to a claim for pre-emption. The 
first Court came to tiie conclusion that they 
did not. Tlie lower Appellate Court came 
to the conclusion that they did and decreed 
tlio suit. The defendant comes here in 
second appeal and his learned Counsel con¬ 
tends that the expressions used by the pie- 

einptor are not sufficient to constitute the first 
demand. 

The lower Appellate Court in its judg- 
ment iciuarks as follows:— In the present 
case the words used were *mera shiifa^ 
repeated twice. The plaintiff also asked 
these present to bear witness to it. He then 
immediately went inside the house, brought 


the money and, being accompanied by the 
witnesses, went to the vendee, offered him 
the money and made the second demand. 
The words uttered at the first demand amply 
and clearly show that the plaintiff had 
a clear intention of demanding his right 
vide Ahmad Shah v. Ahadi Begam (1); il/o- 
hammad Ynnis Khan v. Mohammad Usvf (2); 
Ahsannlhuq v. Kalian (3). 

The Jfanaft Law on the question of first 
demand is very clear. Some expressions 
showing that the pre-emptor claims pre-emp¬ 
tion must he used. The expression used 
in the present case, as found by the lower 
Court is mera shiffa'\ whicli only gives 
an information that the pre-emptor has the 
right to pre empt. There is nothing in tlie 
expression to show that, in addition to the 
information given by him, lie claims to 
pre empt. A pre-emptor may say “l am a 
pre emptor hut 1 do not claim to pre-empt” 
or he may say “l am a pre emptor and 
I claim to ^ pre-empt”. The fact tliat the 
expression I am a pre-emptor” may be 
used together with a claim to pre-empt as 
well as with a waiver of that claim, con¬ 
clusively shews that the expression “l am 
a pre-emptor” does not in any way convev 
the idea that the pre-emptor does claim to 
pre-empt. The point is covered by an un¬ 
reported decision of tin's Court in S. A. No. 
1059 of 1901 decided on tlie 1st of December 
1903 and I quote the following extract 
from the judgment: “As to the decision 
of tlie case upon the principle of Muham¬ 
madan Law, we find ourselves driven to the 
conclusion that no right has been acquired 
by tlie plaintiff under that law, Wq can¬ 
not find tliat merely for the plaintiff to 
say ‘l am a pre-emptor, my right extends 
to the land’ constitutes a falab i-mowanbaf 
either by exprp.ss terms or by implication. 
There is a concurrence of authority upon 
the subject. It is immaterial according to 
tlie Hcdaya in what words the claim is 
preferred. It is sufficient that they indicate 
a claim. Hut we have nothing in the ex- 
pressiens u.sed in this case to make it 
possible to say tliat such a claim has been 
made or can be inferred Mr. Justice Amir 
Ali, inhiswork upon JIuhammadan Law, Vol. 

I ,page 697, following the past authorities’ says 

(D W. X. (1897) 23. 

(2) A. \y. N. (1897) 93. 

(o) 6 A. L. J. l.S; 1 iucl I'ns . 85. 
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'if 1 pre-eriiptor to 8ay to tlie pur- 

ciiaaer, 1 am tliy pre-emptor a shafee it 
would be void. The re.sult of this is clear 
that a mere evpre.s.sion or declaration of 
Ins right does not itself show that he wishes 
to enforce that right. W'e tind ourselves 
constrained to overrule the claim of the pre- 
emptor-appellant and hold that the (irst 
demand necessary under the Muhammadan 
Law has not beerj made.” 

In addition to the authorities cited in tiie 

unreported case, i cite the following from 
Baillee’s Muhammadan Law “There is some 
difference as to the words in which the de- 
raand should be expressed. But the better 
opinion is tltat it is lawful in any words 
that intelligibly express the deman<J. So that 
if the pre-emptor should say “| have de¬ 
manded or 1 demand pre-emption” it would 
be lawful: but if he were to say “l am, 
thy shafee or pre-emptor, or, T take thy 
mention’ it would be void” (Book on Pre-emp¬ 
tion. Ch. HI, page 4S7, Edition 2nd). There 

is nothing technical in this rule of Muham¬ 
madan Law. It is based on the canons of 
interpretation which determine the intention 
of a person. The intention is to be gather¬ 
ed from expressions used by that person and 
not from words which have not been used 
by him. The expression *1 am a pre-emptor’ 
only gives information that the speaker is 
a pre-emptor of what the pre-emptor is go- 
ing to do, but the words ‘ I have demand¬ 
ed” or I do demand pre-emption” show an 
intention to claim pre-emption. 

The case of Ahsanulhaq v. Kalian (3) has 
no application to the fact? of the pre¬ 
sent case, because according to the remarks 
made by the learned Judges in that case, 
it appears, that a demand was made. The 
learned Judges say,—‘ The plaintiff in his 
evidence states that as soon as he heard 
of the purchase from a friend he at once 
said I am a pre-emptor’, I have a claim 
(main shafee hun mera haq hai). The 
words the plaintiff used were probably 
equivocal but a witness named Abdul Ghafoor 
was. called and he says that when the 
plaintiff was informed that the house was 
sold he at once said that he w'as a pre emptor 
and would take the house and told Nanhi, 
his brother, to take money and asked us to 
accompany him”. The rulings in Ahmad 
Shah Khan v. Abadi Begam (1) and Muham- 
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lad yunis hhan v. Muhammad Umf (2) 
do not apply to the facts of this case. ^ ^ ^ 
ihe re.sult i.s, that 1 hold that the er 

Thu" bee'" t CouH 

to have been used by pre-emptor “mem 

vit'hb, "he « talah.i.mowamhat 

he meaning of that expression 

a£w tIm I. therefore, 

a low the appeal, set a.side the decree of 

the lowr Appellate Court and restore that 

o the Couit of first instance with costs bt 

eluding fees on the higher scale. 

Appeal allowed. 


^iLLAHABAD HIGH COURT. 

second Civil Appeal Nos. 4(iS of 1910 

April 3, 1911. 

Present:~llr. Justice Banerji and 
Mr. Justice Griffin. 

Pandit BENI MADHO anu others_ 

—Plaintiffs—Appellants 

versus 

BHAGWAN PRASAD and others_ 

Defendants—Respondent? 

A»i>tijnmcnt of Ooi-rrnmrol ,cvcnnr~ 

,'='.,1,::. ..* 

as.iVniiienrsubjfcf 

to avsps.1 of (lovenuiK'nf 

.■■’vonuP. ’ H.-nce, if (hpVwrmnont rnnlis'rplltlon 

-. 

l);ft"T'’i ‘''P decision of the 

runryUtlc'^®''’ Muttra, dated the 21st Fch- 

Mr. M„lm,iJ,al S„mM, for the Appellants. 

Kespondents. 

• UUOMhNr.—This appeal arises cut 
ol a suit brought by the plaintiffs-appellants, 
^ m are a.ssignees of Government revenue, 
to recover from the defendants, who are land- 
holder.?, arrears of revenue payable by them. 

appears that during the period in res- 
pec o whicli arrears of revenue are 
claimed a portion of the revenue was re¬ 
mitted by Government on account of famine. 

Ihe defendants claimed a deduction of this 

amount out of the arrears claimed. Tim 
Lourts below have granted thededuction pray- 
ed for. Hence tin’s appeal. The contention 
on the part of the appellants is that the Gov¬ 
ernment having as.signed the revenue was not 
competent to grant a remission, and that such 
remission could not deprive the plaintiffs of 
their right to the revenue assigned to them, 
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It appears that the assignment in favour 
of the plaintiffs was originally made by the 
Maharaja Sindia and was continued by the 
firitish Government. There is nothing to 
show that under the terms of the assignment 
It was agreed between the Government and 
the assignees that there should be no alter¬ 
ation 11 , the amount of the revenue assigned, 
n the absence of any such agreement we 
must hold that the a.ssignees took the 
assignment subject to the ordinary rights 
of the Government to a.ssess or reduce 
or in seasons of calamity to remit the 
whole or a part of the revenue. This 
IS manifest from the provisions of .section 
58 sub-section (2) of Act No. Ill of 1901. 
that .sub-section provides that “revenue may 
be assessed on land notwithstanding that 
the revenue by reason of its having been as- 
signed, released, compounded for or redeemed 
18 not payable to the Government,” Again, 
in the case of tluvial action, the Government 
has the power under section 99 , sub-section 
U), to revise the assessment, and the rules 
framed by the Doard of Kevenue for such re- 
vision contain a distinct provision to the 
e&ect that assessment of mahah of whicli 
Uie revenue has been wholly assigned 
be liable to revision in the same 
manner and to the same extent as mahah 
with payable revenue [see rule 56 

printed on page 158 of Jlr. Agarwala’s Edi- 

tion of the Land Revenue Act.] Any other 
view would cause immense hardships both 
to land-holders and tenants under section 51 
of the Agra Tenancy Act where remission of 
revenue 13 granted the land-holder is bound 
to grant a remi.ssion of rent to the extent 
of vice the amount of the revenue remitted, 
f the contention of the appellants is right 
although under section 51 the land-holder 
would be bound to grant a remission to his 

standing the remission to pay the full amount 
of revenue to the assignees of it. It is urged 

Gmrase of“^ appellant that it is only in 
the case of revenue payable to Government 
that a remission can be granted ° 
under section 51 and that It 

assigned by the Governmentlo a ihSparT;. 


Such surely could not be the intention of the 

Legislature. In our opinion an a.ssignee of 

Government revenue takes the assignment 

subject to all the rights of Government to 

assess, eiiliance, reduce, remit or suspend 

the revenue, so the defendants land-holders 

are, therefore, entitled to the benefit of the 

remission granted by Government. In this 

view the Courts below were right and this 

appeal must fail. We accordingly dismiss 
it whith costs. 

The objection under Order XLI, rule 22, of 
the Code of Civil Procedure is not pres^d 
and IS dismis.sed with costs. 


C- 

Advoc. 




Appeal dismissed 


^ ^tAflAPAD HIGH COURT. 
SECo>f>sCiviL Ai>i*eaj, No. 330 of 191( 
^ Marcli 17, 1911. -- 

Present: —Air. Justice Richards. 

PAL AHIR AND othehs—Defendants 

Appellants 


versus 

ASGHAR HLSAIN —Plaintiff_ 

Respondent. 

Jiwcijic Itclief Act a oj 1877), s. O-Suit based on 
titUcanno be decided on possession aloric^Occupano, 

Y sale— 
A. h .-I. Rent Act (XII oj 1880, s. 9. 

An occupancy-holding was mortgaged by the 

defendant or lus predecesKor-in-titlo as a liieJrato 

holding and was inirchascd as such by the plaintdf 

at a Court-sale. Ilaintiff was subsequently dis 

possessed by the defendant and now sued to r^over 
possession: it-cuver 

hoS; "*a>ntainable, the 

Jtoldinjj being an occupancy-tenancv h'ld 
validly sold to the plainliff and the defendant was 
cntiUea to Ueuy that the h„U„.,g waf^'td.::: 

11 tiu 6 fT Y 

KjUcan. A.W.N. (J8S8)'4I; 10’a. I^ref^red 

W Keffof A^t^ 3 of ti: 

LachnjMu V. Samhhu Xarain, 7 A L T loyn 
7 Ind. Cas. ^95, followed. 

Second appeal from the deeision of the 

Sutylgw 

pell‘ants'!^“^“'’"“"‘^ 

ent’ for the Respond- 
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PAf, ArriR V. AS'iiiiAK ni SAlN. 

Jl DUMKNT.—TliiH appeal arises out 

ot a suit for possession cf immoveable pro- 

perty. J he merits of the case seem to be 
with tlie plaintiff, who obtained a decree 
in boUi the Courts below. It appears that 
the defendants or tlieir predecessor-in-title 

mortgaged tlie property now in suit. In the 
mortgage the property was described as 
being held as a Kxed-rate tenancy. A suit 
was instituted on foot of the mortgage A 
decree was granted and the property was 
sold as a fixed-rate tenancy. The auction- 
purchase took place on the 23rd August 
18117 and the sale was confirmed on the 2nd 
of November 1S!»7. The plaintiff in his 
phint alleges all these facts and further that 
he was dispossessed Uy the defendants on the 
17th of October 1908. The suit was in- 
.^ituted on tfie 21st of November 1908. 

Notwithstanding the description of the pro¬ 
perty in the mortgage and in the decree as 
also at the time (»f tlieauction-sale, it now turns 
out that all along the property was held as 
an occupancy-holding and not as a fixed-rate 
tenancy. The plaintiff comes into Court 
having to admit tiat the holding is an 
occupancy-holding. The lower Appellate 
Court has field tliat the holding is an 
occupancy liolding but that the defendants 
are estopped from setting up this defence. In 
my opinion the defendants are entitled to 
succeed. Section 9 of Act XII of 1881 
provides that a right of occupancy shall not 
be transferable in execution of a decree. The 
result is that the plaintiff has to come into 
Court and ask for possession on the basis 
of an alleged sale of, and interest in, land 
which the law in the most express terms 
provides shall not be sold. A number of 


authorities have been cited. In the case of 
Ashu Tosh Sikdar v. Behari Lai Kirtania (l) 
it was held that a sale in contravention of 
the terms of section 99 of the Transfer of 
Property Act is not a nullity but merely 
voidable. In that case the property bad 
been attached and .sold on foot of a simple 
money-decree there being at the time sub¬ 
sisting mortgage against the property vested 
in the decree-holder. The appeal arose out 
of an application to set aside the sale and 
not as in the present case a suit to recover 
possession based on the .sale. Purthermore, 
the provisions of section 99 of the Transfer 

of Property Act are not altogether analogous 

(1) 35 C. 61; 11 C. W. N. lOlI; 6 C. L. J. 320. 


to the provisions of section 9 of Act XII 
of 1881. In the case of Madho Lai v. 
Katwari (2) it was held that in execution 
of a decree for enforcement of a hypothecation 
bond by sale of specific property an objection 

5 y the judgment-debtor that the property is 
not transferable with reference to section 9 
of the North Western Provinces Rent Act 
could not be entertained. This case also 
arose out of execution proceedings. In the 
present ca.se the plaintiff has to come into 
Court admitting that he is not in possession 
and that he is seeking possession of pro¬ 
perty which he has to admit was not trans¬ 
ferable by the Court. In other words, the 
plaintiff has to say himself the very thing 
which itis claimed the defendants areestopped 
from saying. I am asked to hold that the 
decrees of the Courts below may be supported 
by virtue of section 9 of the Specific Relief 
Act. Tlie plaintiff it was said being 

in possession and being wrongfully dis- 
po.ssessed brought his suit within six 
months. I am afraid that this conten¬ 
tion is not open to the plaintiff. Even as¬ 
suming that the plaintiff was dispossessed 
by the defendants otherwise than in due 
course of law, if he had wished to recover 

possession on this ground, he ouglit to have 

instituted the suit on this ground alone 
and not, as he has done in the present case, 
by bringing a suit for ejectment on title. It 
has been clearly and distinctly held by a 
I’ull Rench of this Court in the case of 
Lnchman v. Shamhhn Narain (i) that a plain¬ 
tiff suing for possession on the basis of title 
cannot get a decree for possession under the 
first paragraph of section 9 of the Specific 
Relief Act. Althongh I feel bound to allow 
this appeal I do not think that the defend¬ 
ants are entitled to costs in any Court. 

I accordingly allow the appeal and setting 
aside the decrees of both the Courts below, 
dismiss Ihe plaintiff’s suit. I direct that 
the parties shall abide their own costs in all 
Courts. 

Appeal allowed. 

(2) A. W. N. (J888) 41; 10 A. 130. 

(3) 7 A. h. J. 1078; 7 Incl. Cns. 495. 
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PUNJAB CHIEF COURT. 

Second Civil Adi'eal No. 1169 of 1910. 

April 12, 1911. 

Preien^;—Sir Arthur Reid, Kt., Chief Judge. 

(tADDU-Plaintiff—Appellant 

versus 

RIJHA AND OTHERS — DEFENDANTS —• 

Respondents. 

Punjab Land Revenue Act {XVII oj 1887;, Ill— 
Pai^i^on-Adhsalidar, right to partition—Not a joint 
oitjner o;- ^;ian( %chere original proprietor known— 
Ailhsali, definition of. ‘»'*vcc« 

Wiiere the original proprietor of a holdingis known 

an m the Kangra District is neither a 

joint owner nor a joint tenant within the meaning of 

soct.on ll of tho l-unjoli Land HeveP.uo Act. Coi;. 

holdfl a partition of t).c 

holding e\en if ho was erroneously recorded as 

proprietor 111 sonic revenue records. 

5a/i(7t V. Dipj/j Bchari }fittcr 37 0 oiw 

J ■ r io7 4^, «• nw, 20 

Jt. L. J. TO7i 7 Ind. Cns. 549; referred to. 

^^Ad/«a!. .mphos partnorsl.ip in payment of revenue 

T Divisional 

Judge, Hoshiarpur, dated the 24th May 1910 
confirming the order of the District Judge’ 

Kangra, dated the 18th November 1909 
dismissing plaintiffs’ claim. 

Rai Sahib Jjial, for the Petitioner. 

JUDGMENT -n’ ‘'7,K««P““dent8. 

JLUUMENl riie appallantan aJusah- 

rfar having failed m the Revenue Courts to 

obtain partition of the land in suit has sued 
or a deelaration that he is full proprietor and 
IS entitled to retain possession as proprietor. 

' r Settlement 

Report adhsah is delined as implying part- 

nership in payment of revenue and sanjht 
as implying partnership in payment of re- 
venue and cultivation. 

In 1851 and 1858 adhsalidar was recorded 
as proprietor with the girth cultivator and he 

taken ^th prohts ever since he became adshali. 

dar several years after the girth obtained 
possession. 

The result of the adhsalidar obtaining 
thedercee he seeks will be that the re 

spondent s position will be altered for the 
worso* 


V. Bipin Behari Mitter (1) and section 111 of 
the Land Revenue Act. 

In the Calcutta case tlieii’ Lordships of 
the Privy Council held that, although a 
tnokarari lease was in certain contingencies 
liable to forfeiture, the lessee’s title was 
permanent and the rights incidental to it 
must be those attached to it as it existed, 
including the right to partition without 
reference to what might bo lost in the 
future under changed circumstances. A 
mokarari lease conveys a title obviously 
different from tliat of an adhialidar who 
has nothing to do witli the cultivation 
and merely obtains part of the profits 

as consideration for paying part of the 
revenue. 

Paragraph 58 of the Settlement Re- 
port runs “supposing it can be shown which 
of tlie two parties in a holding is the 
original proprietor waris, then I observe 
that present native feeling attaches little 
weight to the claims of the others, f. e,, the 

adhasli or sanjhi. Jt presumes that the 

proprietor admitted him of his own free will 

to the partnersliip and can dissolve it when 

he likes.” In the present case it has been 

amply proved that the girth was the original 
proprietor. 


The latter now pays half the revenue and 
obtains Iths proBts. He will pay half the m 
venue and obtain J- profits of tho whole laud 

Thfi^T «f lialf the land. 

The only authority cited by the learned 

Advocate for the appellant is Bhagwat Bhai 


Section 111 of the Revenue Act merely 
provides that any joint owner of land or joint 
tenant of an occupancy-tenancy may apply 
for partition. 

lliis does not, in my opinion, help the ap¬ 
pellant who has failed to prove that he 
18 a joint owner or a joint tenant; as 
remaked by the District Judge he was er¬ 
roneously recorded as proprietor and that 
error has at last been corrected. 

In the absence of any more authori¬ 
tative definition of the appellant’s status, I 
accept that cited above from the Settle¬ 
ment Report which is usually accepted as a 
very able and accurate compilation of the 

tCangra customs and tenures; the appellant 

has, in my opinion, signally failed to prove 

that he has proprietary rights in the land in 
suit. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 

(l) VC. 918 (P. C.); 14 C. W. N. 962* 1'^ P I T 
12 Bom. L. it. 907j 20 M. L. J. 907; 7 lud.’cas. 649, 
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lUI I SliAntiKAX V. MAHOMED nAriEUDDIN, 

C'Af.CU TJ’A IflCH COURT. 

Civil IC i.k No. oe 1911. 

Maroli L'l. 1911. 

Prrsettf —.Mr. Jn.stice ^lookerjee and 
Mr. .lu.stice Caspers/.. 

HIIU SJIAUOFAN—Jodqment-i>ehtor— 

Petitioner 

verstis 

MAIIOMKI) 11AHIBU I) DIN—ArvnoN- 
IVrciiaser—O iM'OsiTK Pahtv. 

Civil Prarr.Jurc C"'h: (Ad V of 190S), (). XXI, rr. <)0, 
02, (). XUII, r. 1 (j) — Soir — Ai)}ilicolioti ft> fd utiidc 
$alc—Coinjiniini.<r. hdao-n (IcciecAioldcr and Jnd<jinent. 
dcKov hchind lack of auction.i»ircltasry, to I,me t^alc 
set o/nde, H valid — Api>cal—Itojht of andion.pnvdinscv 
to nppral. 

An oxerution-iJ.'ilo cannot ho set aside witljout 
notice to the unclion-])urcimscr anil if the ori^^inal 
Court pass an order getting' tlio sale aside, the anction- 
parchaser is cntillcd to appeal. 

An execution-sale nas concluded on Se])teinber 20, 
1909, bat the jndffmcnl-debtor a]>plied to set it 
aside on the grounds of frainl and irregularity. 
Duriii" the pendoicy of this jaoeccdinj/, the decree- 
holder intimated to the Court that he was willin''’ 
to accept the decretal amount and to allow the sale 
to be set aside. 'I’he amount was thereupmi paid but 
beyond aO days from the sale; the Court, however, 
sot it aside. 'I'he auction-purchaser appealed to 
the District Court and the order settin«' aside the 
sale was reversed: 

ife/d, that the ajipeal was competent. 

Held, also, that the auction-purchaser was not 
bound l)y the compromise between the ileeree-liolder 
and the jud^(ment-debtor, and flmt the sale couhl not 
be set aside on such compromise. 

Rule again.st tlie order of the District Judge 
of Patna, dated January 18tli, 1911, reversing 
that of the Sub-Judge of that District, dated 
April 12th, 1910. 

Dr. Rash Behary Ohosh, ifoulvi.s Syed 
Shamsnl llmla and Syed Enayef Karim, for 
the Petitioner. 

Babus MohenJra Nath Roy, Bnh/eo Xarain 
Sivgh and Moulvi Mustafa Khau, for the Op¬ 
posite Party. 

JUDGMENT. 

Mookeojee. J.—We are invited in this rule 
to consider the legality of an order by which 
the Court of Appeal below, in reversal of an 
order of the Court of first instance, has 
directed the confirmation of an execution-sale. 
There is no controversy as to the circum¬ 
stances under which the order has been made. 
One Ehaya Hossain obtained a mortgage- 
decree against the petitioner on the 10th 
June 1908. The decree was made absolute 
on the 11th February 1909. Execution was 
taken out on the 13th July 1909, and the 
properties were purchased at the ezecution- 
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sale which followed on the 20th September 
1909, by one jMahomed Habib-ud-Din. On 
the 9th October 1909, the judgment-debtor 
applied for leave to deposit the decretal 
amount, and two days later the Court grant¬ 
ed the application. The judgment-debtor, 
however, on the 15th October 1909, made 
an application under rule 90 of Order XXI 
of the Civil Procedure Code of 1908 for re¬ 
versal of the .cale on the ground of fraud 
and material irregularity in its procla¬ 
mation and conduct, which had resulted in 
substantial injury to the petitioner. During 
the pendency of this proceeding, the deciee- 
holder intimated to the Court his willingness 
to accept the decretal amount and to allow 
the sale to he set aside, if the judgment-debt 
was satisfied. Thereupon, the petitioner al¬ 
leges, he paid the sum to the decree-holder 
who certified payment to the Court. On tlie 
12th April 1910, the Subordinate Judge set 
aside the sale, not on the ground that as tlje 
decree-holder had consented to its reversal, 
it could not stand good, luit on tlie ground 
that tlie sale had been irregular and the 
judgment-debtor had suffered substantial in¬ 
jury ])y reason of tl)e non-publication of tlie 
requisite notices and sale proclamation. The 
auction-puchaser alone appealed against this 
order to the District Jddge. The learned 
Judge held upon the evidence tliat neither 
material irregularity norfraud had been estab¬ 
lished, and that the alleged substantial in¬ 
jury liad not been proved. In tlii.s view, he 
set aside tlie order of tlie Court of first in¬ 
stance and directed the sale to he confirmed. 
Tlie judgment-debtors then applied to this 
Court and obtained the rule now under con¬ 
sideration on tlie ground tliat the appeal was 
incompetent, becau.se as the decree-holder 
had consented to have the sale set aside and 
by acceptance of a sum in full satisfaction of 
the judgment-debt bad precluded himself 
from challenging its validity; tlie auction- 
puchaser had no locus, statuli in the matter. 

Ill support c'f this propo.sitioii, reliance has 
been placed upon tlie case of Puma Chandra 
V. Lurga Prasad (1). It has further been 
argued tliat before an execution-sale has 
been confirmed, the auction-purchaser has no 
interest in the property, at any rate, no such 
interest therein as would entitle him to 
invite the Court to confirm it, even though 
the decree-holder was not in a position to ask 

(I) (1880) 3 Shouo 104. 
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for its confirmation. The question raised is 
of some novelty and apparently of first im¬ 
pression, but upon well-recognised principles 
we are unable to hold that the contention of 
the judgment-debtor should prevail. 

In the place, it cannot, in our opinion, 
be disputed that the auction-purchaser is en¬ 
titled to be heard before the execution-sale 
at which he has purchased is set aside. This 
is manifest from Order XXJ, rule 92, sub- 
rule 2, the proviso to which lays down that 
no order upon an application to set aside a 
sale shall be made unless notice of the ap¬ 
plication has been given to all persons affect¬ 
ed thereby. See also Kripal Singh v. Pairoo 
Pant (2). In the s€C07t(2 place, the auction- 
purchaser is not concluded by the decision 
of tlio original Court; it isopen to Iiim to 
talce the matter to the Court of Appeal, if he 
has been prejudiced by the order and obtain 
its reversal on tlie ground that it is errone¬ 
ous. lliis conclusion follows from the 
fundamental principles which regulate tlie 
right of appeal. As was pointed out by tin’s 
Court in the case of Srinalh iJas v. Prolhaf 
Chandra Pas (.1), as a general proposition of 
law no one can appeal from a judgment {>r 
decree unless he was a party to the action or 
was treated as such, or is the legal repre¬ 
sentative of a party, or lias privity of estate, 
title or interest apparent on the face of tlie 
record. Another requisite of a valid appral 
is, that tile appellant has an interest in tlie 
subject-matter of the proceeding. A third re¬ 
quisite of a valid appeal is, that the appellant 
should have been prejudicially aiTected by the 
judgment or order complained of. Now, in 
the case of an appeal by an auction-purchaser 
against an order of tlie original Court hy 
which the execution-aale has been set aside, 
it cannot be disputed that the auction-pur¬ 
chaser was a party to the prcceeclings in tlie 
Court of first instance. Tlie very circum¬ 
stance^ that he is entitled to notice before any 
order is made to his prejudice shows conclu¬ 
sively that he is treated as a party to tlie 
proceedings for reversal of the sale. He has 
also a substantial interest at stake, because 
he has paid the consideration for the pur* 
chases of the property, and, as observed by 
their Lordships of the Judicial Committee in 
Prij Mohun Thakur v. Umanath Choivdhry (4), 

(2) 11 C. L. J. 8G ; .5 Tnd. Cas. 305. 

(3) 11 C» L, J. 680; 0 Ind* Cas. 244 

(4) 20 0. 8 (P. C.); 19 I. A. 154. ’ 


if no application is sucee.ssfully made to set 
aside the sale there is only one duty left to 
the Court, namely, to pass an order confirming 
the sale as regards the parties to the suit 
and the purchaser. Again, as pointed out in 
the case of Adhar Chnnder v. Aghore Nath 

(5) and in other cases reviewed in Bhaivani 
Koer V. }>fnthura Prasad (fi), although an auc- 
tion-purcha.ser does not acquire a full title 
till tlie confirmation of the sale, he has wliat 
has been described as an inchoate or an equit¬ 
able right wliich is perfected or becomes ab¬ 
solute upon confirmation. 

This view is strengthened by the altera¬ 
tion in the law made by tlie Code of 1908, 
under which (section 65) tlie propinty is 
deemed to have vested in the purchaser 
from the time when the property is .sold 
and not from the time when the sale be¬ 
comes absolute upon confirmation under 
rule 92, sub-rule 1. It may further be 
observed, as pointed by this Court in 
the case of Uira Lai Ghosex. Chaiuha Kanto 
Ghosc (7), which upon this point was accepted 
ns good law in Ji>yt(ira v. Pran Krishna (S) 
tliat whether an appeal is competent or not, 
depends, not iipcii the status of tlie party 
who prefers the appeal, but upon the nature 
of the order whicli is a.sgailed. In the case 
just luenfioned, it was held that if an order 
is one within the scope of section 24-1 of tlie 
Code of lSb2, it can he challenged by way 
of appeal by tlie aucticn-purchaser precisely 
in tlie same manner as its validity can be 
contested by the decree-holder or by the 
judgment-debtor. On this principle, it w'as 
ruled in tlie cases of Gopal Singh v. Pnlar 
Knar (9) and Kanfhi Pam v. Bankey Lall 
(10), that tlie auction-puichaser can appeal 
against an order made in liis prejudice in the 
cour.se of proceedings for reversal of the 
tale. It was observed that as it i.s tlie duty 
of the Court, -where an objection lias been 
disallowed, to confirm the sale as regards tlie 
parties to the suit and the purchaser, it is 
equally the duty of the Court to hear the 
purchaser if he appears to answer the objec¬ 
tion of the judgment-debtor or decree-liolder 
to the sale, and if he has to he lieard in the 
first Court there is no intelligible reason 

(5) 2 C. W. N. 589. 

(6) 7 C. L. J. 1 at p. 28. 

(7) 20 C. S39. 

(8) 13 C. L. J. 57; 7 lud. Cas. 769. 

(9) 2 A. 352. 

(10) 2 A. 396. 
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^liy Ilf- slinuld not !)« l,efirj in the second 

Court wlietlier lie appears as appellant or 

respondent. That thi.s view is ba.sed not 

upon any technical rule.s of procedure, but 

upon broad principles of ju.stice, equity 

and good conscience, is, in our opinion, incon- 
testable. 

^ The question was in fact raised and dis¬ 
cussed as one of principle in a case before 
the Supreme Court of the United States 
V. MiJirfiuJcee and Chicago Railroad 
Company (11)] ajul it was ruled that a 
purcheser at a judicial sale who has complied 
■with the terms thereof and paid the 

purchase-money has the right to appeal 
from an order setting aside the sale. 

Wr. Justice Miller who delivered the 

unanimous opinion of the Court quoted 

with approval the following passage from tlie 
judgment of Chancellor ’Walworth in Maplaine 
Lawrence (12):—“ In sales made by masters 
under decree and order of this Court, the 
purchasers who have bid off tlie property and 
paid their deposits in good faith, are consider¬ 
ed as having inchoate rights which entitle 
them to a hearing upon the question whether 
the sale shall be set aside. And if the Court 
errs by setting aside the sale improperly, tliey 
have the right to carry the question by ap¬ 
peal to a higher tribunal.’’ To put the 
matter in another way, a purchaser or 
bidder subjects himself to the jurisdicion 
of the Court so much so that if he fails to com 
plete the sale he may be penalised in the 
manner mentioned in rule of Order XXf; 
it is, therefore, only just to hold that he 
acquires a corresponding right to appear and 
claim at the hands of the Court relief to 
wh’ch he may be entitled under the rules 
of equity proceedings. This view lias been 
maintained in numerous decisions among 
which may be mentioned Kneeland v. Ameri- 
can L. and T. Company (13); Magami v. 
Legal (14); Flonrney v. Smith (lo); County 
V. Bunch (16); Peyin v. Creighton (17); Todd 
V. Qallego {\^) and Word Seattle all 

of which confirm the right of the purchaser 
at a judicial sale to appeal from an order 
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(11) (1864) I Wallace 655; 17 Law Ed. 673. 

(12) 10 Paipce C02. 

(18) 136 U.S. 89; 34 Law Ed. 379. 

(14) 92 Fed. 252; 34 C. C. A. 323. 

(15) 3 Howard (miss) 62. 

(16) 49 Wash. 599; 96 Pac. IG4. 

(17) 51 Neb. 669; 71 N. W. 279. 

(18) 84 Va. 686; 6 S. E. 676; (19) 62 Pao. 135. 


for reversal thereof on the principle just ex¬ 
plained. On the other hand, the case of 
In re minson (20) shows that an unsuccess- 
tul bidder at a sale cannot appeal, because he 
has acquired no intere.st, inchoate or other¬ 
wise, while the case of Thomas w. Elliot (21) 

shows that the right of appeal which would 
otherwise he enjoyed by the auotion-purohaser 
may he restricted or taken away completely 
by statutory provision to that effect. 

From a review, then, of the principles just 
explained, it is plain that two positions are 
firmly established, namely, that an exe- 
cution-sale cannot be set aside without 
notice to the auction-purchaser and without 
opportunity afforded to him to support the 
validity of the sale; and secondly, that if the 
original Court has passed an order adverse to 
the interest of tlie auction-purchaser, he is 
entitled to appeal and test the legality of 
the order in the superior tribunal. 

The question next arise.s whether the rights 
of the auction-purchaser are affected by the 
omission of the decree-holder to contest the 
application of the judgment-debtor for rever¬ 
sal of the sale or by his acceptance of terms 
from the jndgment-dehtor which estop him 
from supporting the sale. In our opinion 
tlie right of tlie auction-purcha.ser is in¬ 
dependent of tlie right enjoyed by the decree- 
holder to support the legality of the sale. 
The auction-purchaser cannot be treated as 
the representative in interest of tlie decree- 
holder and his position cannot be affected 
by any arrangement which the decree- 
holder may be prepared to accept. As 
a general rule a defendant who is injured 
by a judgment against a co-defendant, 
may appeal therefrom although the de¬ 
fendant against whom the judgment is 
rendered, does not do so. Illustrations of this 
doctrine may be found in various cases in the 
reports. Tliu.s in Mutiay v. Guse (22) it was 
ruled that where an adverse judgment has 
been given against the owner of the pro¬ 
perty and several holders of liens thereon, 
who were all defendants to an action, the 
lien-holders were not prevented from appeal¬ 
ing against the erroneous judgment, if ag¬ 
grieved thereby, merely by reason of the 
failure of the owner to prefer an appeal. A 
similar view was maintained in French v 

• 

(20) 142 Calf. 152; 75 Pac. 777 

(21) 215 Mo. 598; 114 S. W. 987. 

(22) 10 Wash. 25; 39 Pac. 753, 
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Peters (23); ^fcVamal v, Correll (24) and 
Arthur V. Reed (25). It is plain that after 
an execution-sale has taken place, the auc¬ 
tion-purchaser is quite as much interested 
in the proceedings as the decree-holder him¬ 
self, though, no doubt, their points of view 
may be different the former has deposited 
the purchase-money, and his bid has been 
accepted by the Court, with the result that 
if the sale cannot be set aside in one or other 
of the different modes prescribed by the Code 
his purchase must be confirmed; the decree- 
holder, on the other hand, is interested to 
see that the sale continues in force so that 
the proceeds may be available for the satis¬ 
faction of the judgment-debt. It is conceiv¬ 
able that the decree-holder may be satisfied 
if his claim is paid in full, and he may not 
be willing to enter into a contest with the 
judgment-debtor about the legality of the 
sale; but that is no reason wdiy the auction- 
purchaser should have his position affected 
without his consent. lie has a substantial 
interest at stake, and he is entitled to prove 
the validity of the purchase irrespective of 
the subsequent conduct of the decree-holder. 
If any other view were maintained, the pro¬ 
visions of rule 89 of Order XXI would be 
futile; that rule clearly contemplates that 
an execution-sale may be set aside on pay¬ 
ment of the judgment-debt to the decree- 
holder and of statutory damages to the pur¬ 
chaser, if the application is made within the 
prescribed time. If it is open to the judg¬ 
ment-debtor to enter into an engagement 
with the decree-holder for reversal of the sale, 
at any rate without the assent of the auction- 
purchaser and without the payment to him of 
the sum prescribed by rule 89, no judgment- 
debtor need avail himself of the provisions of 
that rule. In our opinion, the view taken by 
the Court of first instance in the present case, 
namely, that the auction-purchaser was not 
bound by the alleged arrangement between 
the decree-holder and the judgment-debtor 
and that the sale could be .set aside, if at 
all, only on proof of the grounds mention¬ 
ed in rule 90, is sound, and if the correct¬ 
ness of this position is once conceded, the 
conclusion becomes inevitable that the auc- 
tion-purchaser was entitled to test the pro- 

(23' (1901) 59 N. E,449. 

(24) 12 111.225; 6S Am. Doc. 587. 

(25) 26 Tex. 674; 64 S. W. 831, 


priety of the order of the Original Court by 
appeal to the District Judge. 

The learned Vakil for the petitioners 
placed much reliance upon the case of Puma 
Chandra v. Durga Prasad (1), in which 
it appears to have been ruled that in 
a suit brought under section 14 of the 
Patni Regulation for reversal of a sale against 
the zemindar and the purchaser, an appeal 
against the decree cannot he maintained by 
the purchaser alone. That case, in our opi¬ 
nion, is clearly distinguishable. The zemin¬ 
dar as well as the purchaser had jointly 
preferred an appeal to this Court against the 
decree for reversal of tlie sale. The zemin¬ 
dar applied to the Court for dismissal of the 
appeal so far as he was concerned, because 
in his opinion the decree of the Court below 
could not be successfully cliallenged, the ap¬ 
peal was thereupon dismissed. The pur¬ 
chaser then claimed to prosecute the appeal 
so far as he w'as concerned. The Court held 
that he could not be heard, because tlie 
question at issue, namely, w'bether there was 
or w’as not any arrear for wliich the zemin¬ 
dar could take proceedings under tlie I’atni 
Regulation, was one betw'een tliose two par¬ 
ties alone, and tlie purchaser could not give 
the Court an information about it, upon a care¬ 
ful examination of the judgment, we are not 
sati.slied that it lays down a comprehensive 
rule of law lliat in cases of sales under the 
Patni Regulation the purchaser can, in no 
event, appeal against the decree of reversal 
unless the also joins in the appeal. 

If the learned Judges intended to lay down 
any such rule the question when it arises 
again may require re-consideration. In any 
event, the learned Judges clearly intimated 
tliat there was in this respect no analogy 
between a Pa/iit sale and a sale in execution 
of a decree under the Civil Procedure Code; 
in fact, they added that in cases of execu¬ 
tion-sales, w’lien the question before the 
Court is one of regularity of the proceedings, 
the purchaser, who is himself a party to 
those proceedings, may very well appear 
before the Court and maintain tlieir regu¬ 
larity. In our opinion the ca.se of Puma 
Chandra v. Rurga Prasad (1) does not really 
advance the contention of the petitioners. 

We may add that at one stage of the pro¬ 
ceedings we were inclined to make an order 
for the reversal of tlie sale under rule 89 of 
Order XXI of the Code. We are unable to 
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do so, liowever, liecaiiso under rule d-’ <!nh 
rule 2, tl.e .leposit must he u.ade';:£■ 
thirty days tlie date of sale and we 

have no power, eitlier under section .') of the 

Limitation Act or under section 148 of the 
Civil Procedure Code of 1908, 

tlmr t)^' ^ f''®'''''"’'*'' unstrained to hold 

that the appeal to the District Judge was 

competent and that no grounds have been 

established for our interference with his order 

in the exercise of our revisional jurisdiction. 

The result is that the rule is discharg- 

ttis S“ourt‘’"^“ 

Caspers/, J.—The petitioner is the judg- 
ment debtor whose application, under Order 
aXI, rule 90, of the Code of Civil Pro¬ 
cedure was allowed hy the Subordinate Judge 

nlrtf r“' r-e*'*inner’s pro- 

pert es being set aside. During the pendency 

dues ^ il^ '’ecree-holder accepted his 

dues from the petitioner and certified 

satKsfact.on to the Court. But the auction- 

the District Judge who confirmed the sale for 
the reasons given in hi.s judgment. The peti 
tioiier next obtained a rule from this Court 

and thepoint for determination is whetherthe 

auction-purchaser’s appeal to the District 
Judge was competent. 

Under Order XLIIF, rule 1 0 ), of the 
Oode, an order under rule 92 of Order XXI, 
setting aside a sale, is appelable at the in¬ 
stance of any one whose interests are affected 
by the sale (See rule 90 of Order XXI). It 
appears, therefore, that the auction-purchaser 
was entitled to prefer his appeal to the Dis¬ 
trict Judge. The auction-purchaser it is 
true, had no vested right to tl.e properties 
in question by reason of any order pas.sed by 
the Court confirming the sale. But he had 
an equitable title to the property, and a right, 

vvT ® I'ule 9;^ of Older 

XXI, namely, the right to get back his pur- 

chase-money with or without interest. The 

carriage of the execution proceedings was in 

the hands of the decree-holder who elected 
to compromise with the judgment-dehtor 
^ntra c>.rsu6 curiae Such a compromise, 
howeyer, cannot be allowed to defeat the in¬ 
terests of the auction-purchaser and the 
intention of theCodewhich allows a deposit to 
set aside the sale only if the money is paid 
in a particular way and within .SO days Seo 
Order XXI, rules 89 and 92 (2). 


,f Jt’i'’-‘’1°'’®’ generally 

tW th " ray learned brother^ 

that this rule must be discharged. 

Rule discharged. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1049 op 1907, 

April 10, 1911. 

Piesenf: ^Ir, Justice Johnstone and 
Mr. Justice Ciievis. 

HAR DIAL AND OTHEiis— Plaintiffs— 

Appellants 

versus 

KALI RAM AND OTHERS— Defendants— 

Respondents. 

^ Jlimhi Lmv - - Marrianc — LcgUimacy^ 
Jhabra lEajpulg nut KshafIriyas-KarcMva mnrvLjc 

j „ Tarkhan! is 

lalul of ]yrijoj ^^f,ln^lUfJe between Kshattiiya 

ana a larkliani }roman, ^ 

J/iahm of the Uoshfarpnr Disfrict arc not 

roally R.ijputs, they do not belong to the K>:h(i(tn,/u 
caste. They are not essentially above Sudran A 
niarnage between a Jhab,a Rajput and a Tarkhani 
woman is not a marriage lietween a higher main 
ca.sfe ami a lower. 

Such a marriage is valhl in t),e I’nnjaband the i.ssuo 
ol such marriage is legitimate. 

Klinini V. Fakir Chand, .57 9. U 100')- I ">0 I» r T? 

JIIOK; lu w. g H„,s.v: 

The burden of proving (hat such a marriago ig 

invalul by a special cust<.m lie.s on the person contest- 
uiy (ho iii:irrmg:e. 

P b. ]{. I90S; 

4/ f , \\ . K. 1008, lollowod. 

A., uJhabia Rajput, contractod a karewa marriage 
wiih IJ., a Tarkhani woman. They lived as hu.sband and 
w.te for nearly 40 years. The issue of the marria-o 
was a son, P., who was treared by hi.i father and the 
buradfin as the son of A. P. was married in a Rajput 
family. One of the reversioners of /I. had admitted 
I. as Ad son and P. was allowed to do A's kinja-karm: 

Held, that the marriage of .t. and li. was valid and 
conseqnently P. was the legitimate son of A. 

Lack,nan Kaur V. Mardan f^innh, 8 A. 14^; .Vnngal 
Singh V. Chandi, al P. g. 1000; P. L. g 1900 p.412; 
Inderiint Vnhinggpnolg v. Ranioswomij Paudia, ]3 M. 

I. A. 141; 12 W. R. -12; 3 g. b. g. J, referred to. 

(tbiter dicta .—In the absence of a special local custom, 
a girl cannot now be taken into a different ca.ste by 
inairiage under the Hindu I>aw. It is more than 
iloubtfui whether in the Punjab, a marriage between 
n Kshnttriga ami a Tarkhani woman is really opposed 
to law. 

Second appeal from the order of the 
Additional Divisional Judge, Hoshiarpnr 
Division, dated the 29th May 1907, reversing 
that of the Di.strict Judge, Hoshiarpur 
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District, dated the 6th December 1906, 
dismissing the claim of Har Dial and passing 
a decree for possession of certain land in 
favour of the other plaintiffs on payment of 

Rs. 3,345. 

Mr. Snndar Lal^ for the Appellants. 

Rai Sahib Sukh Dial, for the Respondents. 
JUDGMENT.—This is at first sight a 
complicated and intricate case in which the 
Courts below have spent much time and 
energy in disposing of the large number 
of issues raised by the first Court. It would 
serve no useful purpose for us to state in 
detail all the pleadings and to discuss in 
detail all the aforesaid issues, for, in our 
opinion, the plaintiffs, who are reversionary 
heirs of Jangi, deceased (whose property 
is in dispute) in the fifth degree, are excluded 
from succession by liisson Partapa(or Partaba) 
and so have no locus standi to sue for posses¬ 
sion. This matter is included in issues Nos. 
4 and 5 which run thus,— 

4. Is Partaba legitimate son of Jangi? 

5, If so, can plaintiffs not sue in his 
presence ? 

The first Court found the fourth issue in 
favour of plaintiffs. Tliat Court does not 
discuss the question whether Jangi was 
actually married to Musayninat Gr.labi, i.e., 
went through the ceremony of chadar- 
andazi, or whetlier he and slie lived in perma¬ 
nent union, or whetlier during his life-time 
Jangi treated Partaba as a son, or whether 
he was so treated by the harndari. After 
merely mentioning some of the positive 
evidence on the record as to treatment of 
Partaba and his motlier as son and wife, the 
Court goes on to discuss tlie question of the 
validity of a marriage between a Rajput and a 
Tarkhani woman and finds it in favour of the 
plaintiffs. Then it takes up the matter of the 
conduct of Partaba after Jangi’s death and 
arrives at the conclusion that the former 
was not treated then as the latter’s lawful 
son. In the end, that Court, after going 
through all the issues, decided that the sales 
by Jangi and Musaiyymaf Iliro, widow of 
Dunun, were void except as regards the 
.sums of Rs. l,6dl and Rs. 3,345 respectively, 
and that the claim of Har Dial, plaintiff, who 
had acquiesced in the transfers—see finding 
on issue No. 13—must fail on this account; 
upon these finding.s a decree followed for 
Jrd of the land in suit, on payment of certain 


sums of money, in favour of the other two 
plaintiffs. 

On appeal to the Divisional Court by 
both parties, the suit was dismissed wdth 
costs, plaintiff’s appeal being rejected. This 
result was arrived at on a consideration solely 
of the issue whether the aforesaid sales were 
for consideration and necessity.” This 
point being found in favour of the vendees, 
it was unnecessary to consider any other 
question; but the Divisional Judge, inci¬ 
dentally dealing with the matter of Partaba’s 
position, expressd the opinion guardedly that 
he was a legitimate son. 

Before us, on appeal by the plaintiffs, 
much stre.ss was laid by respondents upon 
the legitimacy of Partaba and the consequent 
exclusion of plaintiffs from succession, and 
we, therefore, elected to hear arguments on 
this point first. The matter being a dillicult 
one, we reserved judgment, and we now 
proceed to discuss it. 

It is not disputed that Partaba is the son 
of Jangi and }.IusaniMat Gulabi, or that the 
lady lived with Jangi as his wife for a period 
nearer 40 than 30 years, in fact, until death. 
It is idle to expect much precise evidence 
of the actual karcwa. Defendants called 
five witnesses, of whom Partaba obviously 
can have no knowledge, while Har Dial, 
plaintiff, as witness detueskarewa. The other 
three are Maya, who says nothing on the 
point, Gopi, who says he heard there had 
been karewa, and Hira, who merely remarks 
that Miisamynat Gulabi was kareyve ke anrat. 
But one of plaintiffs’ witnesses, Bhochanga, 
who is decidedly hostile to defendants has to 
admit that he was actually present at the 
karewa, though he goes on to say that 
Musayyimat Gulabi was a mere mistress 
{ashna), because her first husband was still 
alive at the time of the karewa, and even 
at the time of his standing in the witness- 
box. We think that this evidence is, in all 
the circumstances, sufficient to establish an 
actual karewa, for w'e cannot see why 
Bhochanga should have gone out of his way 
to tell a lie on behalf of Partaba. As to 
husammnt Gulabi’s first husband being still 
alive or being alive at the date of the 
karewa, we must doubt the assertion. It has 
been made by no other witne.ss, and such a 
point was never taken by plaintiffs, who, if 
it were really true, could pot have failed 
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to see how fatal it would be to any pretensions 
on bebalf of Partaba. Even in appeal here 
the p aintiffs have not taken the point, nor 
have they argued it. That we are justified 
in takint^ this evidence, coupled with evidence 
of subsequent conduct to be noticed shortly 
as sufficient to prove the jactiim cf marria-e’ 
IS clear from a perusal oi Haidar 
Sondhail)-, Ilamira v. Snndar (2); RalJa Ram 

V. Ram (3); (remand order) f^hih hitta 
V. Bela (4); Hangal Singh v. Chandi (5) 

(where there was no actual chadar^andazi at 

fvll j, and other rulings. 

Before considering the question of the 
validity of such a marriage between a Rajput 
and ii Tarhhani widow, we will explain why 
we tinnk Jangi always looked upon Musammat 
Uulabi as his wife and Partaba as his 
lawful son, and also why we are of opinion 
that probably the did so too. The 

indications in favour of defendan's are 
these,— 

(«1 Theof A-aj-c»;a, 

(h) The 35 to 40 years’ cohabitation 

of the pair. 

(c) Partaba is married to a Rajput, 

As to the last point there is evidence of it 
and there is no rebuttal, and we see no 
ditliculty in accepting the assertion. It is 
also rather in favour of defendants than 
otherwise that Partaba was first betrothed 
to the daughter of one Narain Singh, Rajput, 
who broke the engagement and was in 1S90 
sued for damages. It is not shown I hat ihe 
breach was due to Partaba’s not being con¬ 
sidered a Rajput, presumably; on the contrary 
at betrothal Narain Singh must have con¬ 
sidered Partaba one of the haradari or he 

would not liave promised his daughter to 
him. 

To these indications we should add the 
following; — 

\d) It is asserted and not denied that 
Partaba did Jangi’a kiryu harm. 

(c) In a previous suit by liar Dial, 

plaintiff, a pedigree table put in 

by him shows Partaba as son of 
Jangi. 

(/) After death of Jangi a suit was 
brought against Partaba for a debt 

(1) 102 P. R. IR80. 

(2) 13 P. R. 1898. 

(3) 48 P. R. 1890. 

(4) 60 P. R. 1900; P. L. R. 19C0 p. 165 

(6) 51 P. R. 1900; P. L. R, 1990 p. 412. 
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due by Jangi and a decree was 
obtained. 

<g) In the Revenue Records Partaba is 
shown as son of Jangi in respect of 5 
ghnmaos of land of Jangi’s. 

Jangi described Partaba as 
his son. 

(0 In two bonds of 1899 and 1903 
respectively, Har Dial, plaintiff! 
attested, though Partaba is described 

as son of Jangi. 

0 ) It, the deed of gift of 18th May 1895 
Jangi call.s Partaba his son. 

Jiie,se indications are of varying value, and, 
no doubt, .several of them taken individually 
ao not prove much; but in our opinion, taken 
together they do sufficiently show that Jangi 
looked upon Partaba ns his lawful son, and 

that Har D.al, plaintiff, also did so. It may 
also he taken that the haradari, one of whom 
gave 1,13 daughter to Partaba, held the same 
view at that time at least. 

It i.s, of cour.se, argued on the other side 
that the conduct of Partaba after Jangi’s 
death IS against the theory of hi.s legitimacy, 
and this argument has evidently been accept¬ 
ed by tlie first Court. Vie, however, see little 
force in it. i^Iutation took place after Jangi’s 
death in IS99. Partaba claimed, out of the 
land in Jangi's name, only 12 ghnmaos, 
inclined in the gift of 18th Mny 1895, 
whereas mucli more land was in Jangi’s 
name. It i.s said that this shows that he did 
not consider liimself the legitimate son of 
Jangi. bnrtlier, when the whole was mutated 
in favour of Musummat Hiro, and Partaba 
became aware of the sale to Hukinan, he 
accepted a perpetual lease of 5 ghumaos and 
waived his right to the 12 ghumaos. But all 
this is easily explained. Though the whole 
land was, at Jangi’s death, still in his name, 
all but the afore.said 12 ghujnaos had been 
sold by him on I8th ilay 1895, and thus 
Partaba, wliile stoutly asserting at mutation 
that he was both donee and heir, did not 
ask for more than the 12 ghumaos really 
available. [Mr. Snkh Dial has explained 
us quite satisfactorily how it came about 
that the vendees of 1895 had not up to 
Jangi’s death got mutation,] And then 
again, when Partaba had to decide what 
steps he should fake as to the 12 ghumaos, 
he naturally accepted the compromise of a 
perpetual lease of 5 ghumaos on easy terms 
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in preference to a law suit for the larger 
area of 12 ghumaos which land was under 
mortgage to one Prabh Dial, who would 
have to be paid off. In short, Partaba’s 
conduct by no means shows that he knew 
he was not a legitimate son of Jangi. On tlie 
contrary, he seems to have got as much as 
could be expected from the wreck of the 
estate and he never departed from his 
assertion that he was lawful heir of Jangi. 

We now come to the question of the 
legitimacy of Partaba under Hindu Law, 
and we begin by premising that the Courts 
should, and generally do, lean in cases like 
the present to a positive answer to this 
question. Cf. Lachman Kaur \.Mai\lan Singh 
(G) quoted at p. 74, Tagore Law Lectures, 
1878 ('2nd Edition), and Mangal Singh v. 
Chandi (5) and Indernm Valungypooly v. 
Bainaswamy Pandia (7) quoted in 11 ivia v. 
Kanhya(S). Here there is every reason to do 
so, for we have the karewa proved, nearly 40 
years’ cohabitation proved, appropriate treat¬ 
ment by the father and otliers bf the bnradari 
proved, admissions by one of the plaintiffs 
themselves proved, and Partaba’s being 
allowed to do Jangi’s kirya-karm. 

Many authorities have been quoted to us on 
tlie state of tlie Hindu Law on the subject 
of marriages between Hindus of different 
main castes or different sub-castes. The 
first tiling we have to decide is whether, in 
this case of a marriage between a Jhahra 
Pnjpiit and a Tarkhani woman, the parties 
belong to the same main caste or not. No 
doubt higii class Rajputs are Ks'hattriyas and a 
Tarkhan is a Sudra; but Jangi was a Jhahra 
Rajput and we are inclined to think he was 
not a Kshaitriya. The matter must not be 
dealt with in a pedantic way. We must not 
say Jangi was a Rajput, all Rajputs are 
Kshattriyas, therefore, Jangi is so also. 
Reference to page 47 of the Hoshiarpur 
Gazetteer, 1904, shows that there are five 
classes of Rajputs, each class being much sub¬ 
divided; and we find the Jhahras almost lowest 
in the 5th class; and it is said that even the 
4th class (the Uathis) are hardly” to be 
regarded as true Rajputs as they practise 
karewa” and do not marry into the higher 
classes; and there was eviderdy a similar 

(0) 8 A. 113. 

(7) 13 M. I A. Ul; 12 W. R. 41; 3 U. L. U. 1. 

(8) 72P. U 190HjC 4P. L. R. 1908; 4? P. \V. U. 
i908. 


remark in Burney’s Settlement Report—see 
reference to it at foot of page 83G, in llaria 
V. Kanhya (8), a judgment we shall have to 
refer to again. Further perusal of page 45, 
Montgomery’sSettlement ReportofHoshiarpur 
shows that the marriage customs of the higher 
and lower kinds of Rajputs are by no means 
the same. 

It is well known, too, that many tribes in 
India call themselves which are not 

really so, and which are, like these Rathis 
and Jhatiras, not admitted to intermarriage 
with real Rajputs. Such tribes are not 
essentially above the Jats, who are certainly 
Sndras. 

This being so, all arguments based upon 
the inadmissibility of marriages between a 
higher main caste and a lower are really 
beside the mark; buta few remarks on such 
marriages may perhaps not be out of place. 
According to Mayne, 7th Edition, paragraphs 
88 and 89, such marriages, though allowed by 
ancient Hindu Law, are long since obsolete.” 
The Mitakshara, he says, recognised such 
marriage, but its wording seems to imply 
that they were dying out. Much the same is 
said by Gurudas Banerji in Tagore Law 
liactures, 1878, (2nd edition), pagesOS,72, 74, 
the net result being that, notwithstanding 
the text of Manu, a girl cannot noiv be taken 
into a different caste by marriage, in the 
absence of a special local custom. But the 
law has been differenlty stated by authority 
here in the Punjab. Khairu v. Fakir Chand 
(9) is a clear and reasoned ruling. It 
relies upon the ancient Hindu Law and 
upon dicta in Ifaria v. Kanhya (8) and its 
net result is that a marriage in the Punjab 
between a Minhas Rajput (a Kshattriya) and a 
Mahajan woman (a Vaisya) is not invalid. 
It is said in llaria v. Kanhya (8) that the 
“old Aryan customs survive here more than 
in other parts of India;” and in Khairu 
\. Fakir Vhand {^) that “mixed marriages 
seem to have become obsolete rather by 
custom than by any positive prohibition of 
personal law.” An attempt has been made 
by the learned Counsel for the appellants to 
show that these two rulings are in conflict, 
but we can see no conflict of any importance! 
The earlier ruling was concerned with a 
marriage between two sub-castes, though some 
observations about mixed marriages between 

(9) 57 P. K. 1909; 150 P. h. R. 1908; 114 P. W. R. 
1908; 2 lud. Cas. 944, 
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ilitferent main castes were set down. Tiie 
later case was one of marriage by a man into 
a main caste next below him. 

It is nnnece.ssary to pursue tlie subject 
further. It is clear tliat in tlie present case 
the marriage, the faciitm of which may be 
taken as proved, was between two persons 
really of the same main caste; that this being 
so, its validity is obvious; that, even if the 
husband is recognised as a Kshatfriua, it is 
more than doubtful whether here in the Punj¬ 
ab the marriage is really opposed to law, 
Tn these circumstance.s, it would be for appel¬ 
lants—see Harin v. Katthf/n (S)—to prove 
a special custom under which such a mar¬ 
riage would be invalid, and we can hnd 

on the record no good evidence to this 
effect. 

The result of these findings is tliat plaint¬ 
iffs liave no Joch-i stunJi to sue. Partaha 
being a legitimate .son of Jangi, excludes 
them, and tlieir suit for possession of 
Jangi’s estate fails. They do not ask for a 
declaration as regards reversionary rights 
after I artaha s death, and we cannot consider 
that question in any case, for there is no 
proof that Partaha colluded with defendants 
to injure appellants. 

llie appeal is. therefore, dismissed with 
costs. 


Ajypeal dismissed. 


PUNJAB CHIEP COURT. 
Criminal Rkvision No. 285 of 1911. 

April 9. 1911. 

Present :— Mr. Justice llattigan. 
GIRUHARI IjAL—Convict—Petitionei: 

rersas 

K M P E RO R—Res pon di : nt. 

Criminal Procedure Code (Art I' of s 3r> 

160, 190, 197, 200, 2R3. 239, 527 (n) -Distinct ofTences 
—Concurrent sentences—Separate trial—Complaint 

against public official duly signed by Public Prosecutor _ 

Erroneous impressionof Magistrate, effect of—Cognizance 

— Failure to examine complainant, effect of—Irregularitg 

— Sanction under section ){)'!—Sanction to prosecute 

under section ICI, or any other 8,>ction of Penal Code _ 

Valid—Charge framed under s. 1(55, Indian Penal Code 
—Subseguenf addition of charge under s. ](il—Prejudice 
—Misjoinder of charges or offerees—Illegal gratijication 
—Receipt of Inmp sum collected from different persons 
—Penal Code {Act XLV 0 /I 8 CO), ss. 161, 165—Punish¬ 
ment —J2evt»»on —Finding of fact. 


that punishmonts intlictod iu rospoot 
f distinct ofFoiicos shall run concurrently can^ bo 
niado only when the accused is convicted at one trial 
of two or more distinct offoiices. 

\Vhero a c-o.riplaint imdei- section IGI, Indian Penal 

signed 

)} tlie 1 nW.c Prosecutor and proceedings thereon are 
akon, the mere fact that tl.e Magistrate subsequently, 
Iw overs,l.ghf, tl.ougl.t that l,e was taking cognh 
/anccofthc offence on a police report would not 

o'lTcnc'e ‘ni-'® cognizance of tho 

pm ‘,",™'nP'y " iih <iio p.-ovisions of section 

C]„n,nal Proceduro Code, does not necessarily 
and every case invalidate all snhse,pient pro. 

ceeuinKs, ^ * 


here A complaint, preferred against a Govornmont 
servant hy n responsible public oftioial, was reduced to 
\>riting and signed by In'm and was accompanied 
Ml h (ho formal sanction by tho Local Government 

nuthonsing tho prosecution, ami tho accused was 
actually convicted of the offonco charged: 

Held, ihatiho Magi.strntc's failure to observe the 
strict requirements of .section 200, Criminal Procedure 
Code had in no way i.rejudicod the accused or caused 
a failure or miscarriage of justice, and (Imt tho 
inogiilarity was siifliciently covered bv the provision 
of section 527 <e) of tho Code. 


LmprCf^A V. j[itrjthy, 9 A. C9; V, 11 

M. 443; ihnunuhh Sinyh v. Mianinmat Mivza Xuv ’ n'l 

R. 11)01, * 

The Local fJovenimr>nt grantf'd sanction for tho 
prosociKioii of (,no <,f its .servant.^ of an offence under 
section 161, Indian Penai Code, “or anv other section 
<ff the Code that may be found to be n|.plieablo to tho 
offence in re.spccf of the offence brieflv described in 
the schedule annexed." In the sel.ednjo the alleged 
facts of the offence Mere briefly set forrh: 

/ic/f/, that tin' .sanction was'not vague or indelinite. 
Iho Local (.overninent bad not <lcleg .led its function 

under section 197. Criminal Procalnre Code to any 
<»llierpers..n or la.dy. If sanctioned the prosecution 
of one ol ns.servants upon a given set of fact.s; and 

While the (lovcrnment was itself of opinion that tho 
said facts C(»nstitnto<l an offence iindm- section 161 
Indian Penal Coile, it left it to (he Court (which alone’ 
coul.l decide the mutter) to determine whether upon 
these faets the fiffenco fell under section 161 or 
any other section of the Penal Code. 

Empress v.Samaviar, 16 M.-IffS; Rarindra Knma: 
Ghosc Y. Emperor, 37 C, 467: 14 C. W. N. 1 ll j; 7 Ind. 
pis. 3 .j 9; J I Cr. L. J. 453; Empress v. Hal (Jangadhar, 
2215. 112 , distinguished. 


Tho considerations which arise in a case to which 
Rootion 197 is applicable are CK.sentiallv different from 
those considerations of policy wliich underlie tho 
grant of sanction under .section 196, Criminal Pro- 
cediire Code. 


In the trial of a clinrgo of bribery, the Magistrate 
at (irst framed a charge under section 165, Indian 
Penal Code, but at a subsequent and much later stage 
added a charge under .section 161. On tho addition 
of tlie charge, tho accused was given an opportunity 
of re.calling the witnesses and ho actually did ro-call 
^ome of them: 
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Held, that the accused was in no way prejudiced 
by the addition of the charge and that the pro¬ 
ceedings of the Jlagistrato wore in no sense void or 
without jurisdiction. 

Certain sums of money were collected from land¬ 
holders of variouo villages and were paid in a lump 
sum by the persons who had collected them to 
the accused, n zitindar ill the Irrigation Department, 
with the object of inducing him to show favour 
in his official capacity to their village as a whole. 
The accused was charged at the trial with liaving 
received a lump sunn 

Held, that the charge as framed was legal and 
correct. It was not necessary to charge the accused 
with an offence under section 161, Indian Penal Code, 
in respect of every item contributed by the various 
landholders, and conseipiently there was no mis- 
joindor of offences or charges. 

Gtrirardhari Lai v. Ki}Uj-Empe}’oy, 13 C. W. N. 1062; 
4Ind. Cas. 13; 10 Cr. L. J. 463. followed. 

Emperor V. Nand A. W. N. (1904) 223, dis¬ 
tinguished. 

The orders of Criminal Courts should not bo in¬ 
terfered with in revision upon facts save in i*urc cases 
and for very exceptional reasons. 

Petition for revision under section 439 of 
the Criminal Procedure Code of the order of 
the Session.s Judge, Slialipur Division, dated 
23rd February 1911, modifying that of the 
Magistrate, 1st Class, Lallypor, dated the 
4th October 1910, convicting the petitioner. 

Mr. Orey, for the Petitioner. 

Mr. Broadtvay, for the Respondent. 

JUDGMENT.—The facts of this case 
and of the connected cases (Criminal Revision 
Nos. 2S6 and 287 of 1911), are set forth so 
fully and clearly in the judgment of the 
learned Sessions Judge that it is unnecessary 
for me to recapitulate them. Tlie petitioner, 
a zilladar in the Irrigation Department, was 
convicted by a Magistrate of the 1st class of 
four distinct offences under section 161, Indian 
Penal Code, and in respect of each offence, 
all being tried separately, was sentenced to 
two years’rigorous imprisonment and a fine of 
of Rs. 1,000. The Magistrate directed, how¬ 
ever, that the sentences of rigorous imprison¬ 
ment imposed in each case should run con¬ 
currently, but in so directing obviou.sly over¬ 
looked the provisions of section 35 of the 
Criminal Procedure Code. It is clear from 
those provisions that a direction that punish¬ 
ments inflicted in respect of distinct offences 
shall run concurrently can be made only when 
the accused is convicted at one trial of two 
ormore distinotoffences. The learned Sessions 
Judge, whose judgment is otherwise a model 
of careful reasoning and well-considered con¬ 


clusions, has in liis turn overlooked the 
error on the part of the Magistrate, probably 
becau.se it was not brought to his notice in 
the course of argument. 

From the orders passed against him in the 
four cases in which he was convicted, the peti¬ 
tioner preferred appeals to the Sessions Judge 
and upon these appeals the convictions were 
impugned both upon certain legal grounds 
which are detailed in the judgment of that 
learned Judge. The result of these appeals 
was that tlie Sessions Judge upheld the con¬ 
victions in tliree of tlie ca.ses, butacquitted the 
petitioner in one ca.se on the ground that 
it was not sutiiciently proved in that case 
that the money paid to Chliajju Ram, the 
Petitioner’s Munshi, w'as so paid with tlie 
knowledge of the petitioner; upon the legal 
objections that were urged before him, the 
learned Sessions Judge was of opinion that 
the contentions of petitioner’s Counsel were 
untenable, and must be overruled. The peti¬ 
tioner has now applied to tliis Court for re¬ 
vision of the judgment and order of the 
Sessions Judge, and the same legal objections 
that were overruled by Sessions Judge 
have now been once more argued before me. 
After hearing Mr. Grey at some length in 
support of these objections, I see no reason 
to differ from the conclusions of the Sessions 
Judge, and as tlie latter has dealt wdth each 
of tlie.se objections exhautively, I find I have 
but little to add with regard to them. 

The first objection is that wlien the Magis¬ 
trate (after adjourning theformerproceedings 
before him sine die when he found that the 
sanction of the Local Government under sec¬ 
tion 197, Criminal Procedure Code, had not 
been obtained), resumed cognizance of the 
offences on the 13th May 1910, after the 
sanction of the Local Government liad been 
obtained he bad neither a valid Police report 
nor a complaint before him, and was there¬ 
fore, incompetent, under the provisions 
of section 190 of the Criminal Procedure 
Code, to take cognizance of the said offences. 
The learned Sessions Judge holds that the 
Pelice report w'hich was before the Magistrate 
at the earlier stage of the proceedings was 
not a report on which action could be taken 
by the Magistrate under section 190, sub¬ 
section (1), clause (t), of the Code, inasmuch 
as at that time the Magistrate had no power 
to take cognizance of the offences owing 
to the absence of sanction by the Local 
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Government. Upon tin's point I do not feel 

caIIedupontoexpresNanyopi,don,asIfindth 

on the 13th May 1910, tliere was a written 
comp amt preferred by the Pablio Prosecutor, 
hied before the -Magistrate, and that it was 
upon this complaint that the Magistrate di- 
reeled process to issue to the petitioner and his 
then co-accused. The complaints filed by the 
iublic I roseentor are upon the record and 
upon each of them there is an endorsement 
by the Magistrate directing proceedings to be 
taken. In view of this fact I do not attach 
any importance to the .statement, obviously 
made in error, in the order of the Magistrate 
dated the 1st .July 1910, to the effect that he 
was justified in taking cognizance of the 
offences because he had the former Police report 
before him. In this orderhe makes no mention 
of the complaint and it may well be that he 
had at that time forgotten the existence 
of the complaint which had been filed on the 
13th May. But this lapse of memory on the 
part of the Magistrate cannot alter the true 
state of the facts. The Magistrate actually 
took cognisance of the offences upon rum- 

plaint. This is clear from the record, and 
the mere fact that by some oversight, he sub¬ 
sequently forgot that formal complaints were 
upon the record and that it was upon these 
complaints that he had taken action, is, in my 
opinion, of no material importance. The 
learned Sessions Judge is in error in saying 
that these complaints were signed by Ahmad 
Jan, the Police Inspector, but as they were 
duly signed by the Public Prosecutor, this 
error is of no moment. 1 hold, therefore, that 
the Magistrate was competent to fake cogni?,- 
ance of the offences, so far as section 190 of 
the Criminal Procedure Code is concerned. 

The next objection is that the Magistrate 
did not examine the complainant upon oath, 
and that this failure to comply with the 
provisions of section 200 of the said Code is 
fatal and render null and void all his subse¬ 
quent proceedings. There is some force in 
this objection and I have no hesitation in 
saying that every Magistrate who takes 
cognizance of an offence upon complaint 
should, as a matter of ordinary practice, 
forthwith examine the complainant on oath 
and reduce the substance of his examination 
to writing and make the complainant sign the 
same. This is a very salutory provision of 
law and Magistrates should be careful strict¬ 
ly to observe it in every case. But I cannot 
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agree that a failure to comply with the pro¬ 
visions of section 200 must necessarily and 
in every case invalidate all subsequent pro¬ 
ceedings. The object of the provision is to 
prevent the issue of process in cases when 
the examination of the complainant would 
show that the complaint was clearly false, 
frivolous or vexatious and that further pro¬ 
ceedings would tend merely to harass unneces- 

panly an accu.sed person and waste the time 
of the Court. 

In the present case the complaint was 
preferred by a responsible Public official, was 
reduced to writing and signed by the said 
oflicial and was accompanied with a formal 
.sanction by the Local Government for the 
pro.secution of one of its servants In these 
circumstances, and in view of the fact that 
the accused person has been actually convict¬ 
ed of the offences charged against him, I am 
of opinion that the Magistrate's failure to 
observe the strict requirements of section 
200 of the Code, has not in any way pre¬ 
judiced the accused or caused a failure or 
miscarriage of justice, and that the irregu¬ 
larity is sufficiently coveied by the provisions 
of section *>27 (n) of tlie Code. Tlie decision 
of the Allahabad High Court {^Kmpress v. 
il/urpAt/ (I)] and of theMadras High Court 
.Empress v. Menu (2)], and of this Court 
.Qurmnkh Singh Musammat Mirza A«r (3)j, 
are in point and support my view and I do 
not think that an error of this kind can 
reasonably be regarded from the point of 
view of prejudice to an accused person, as of 
the same nature or moment as a misjoinder 
of charge. 

Mr, Grey’s third objection relates to the 
form in which the sanetion by the Local 
Government to the prosecution of the peti¬ 
tioner was conveyed. This sanction (so far 
as it affected the petitioner) was in each 
case {.mutatis mutandis) to the following 
effect : — 

With reference to the provisions of sec¬ 
tion 19/ of the Code of Criminal Procedure, 
1898, the Lieutenant-Governor of the Punjab 
hereby sanctions the prosecution of Pandit 
Girdhari Lall son of Pandit Lakhmi Chand, 
late zilladar of Section Akulwala, Jhang 
Division,. Chenab Canal, under section 161 
of the Indian Penal Code or any other sec- 

(1) 9 A. 666. 

(2) 11 M. 443. 

(3) 63 P. R. 1901. 
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tioD of the Code that may be found to be 
applicable in respect of the offence briefly des¬ 
cribed in the Schedule, hereto annexed, num¬ 
bered 1 and 2. 

(Sd.) E. Maclagan, 

Chief Secretary. 

Schedule No. 1 Relating to Chak 

No. 382 J. B. 

On or about the 22nd January 190*4, ac¬ 
cused Girdhari Lai, who tlien held the post 
of zilladar in the Jhang Branch in the Lyallpiir 
District, unlawfully obtained from zemindars 
and others of Chak No. 382 J. B. the sum 
of Rs. 250 or thereabouts. This sum was 
taken as a gratification other than a legal 

remuneration in respect of his official func¬ 
tions and Girdhari Lai, accused, in taking it 
committed an offence nnder section 161, 
Indian Penal Code.” 

Mr. Grey contends that this sanction is 
vague and indefinite, and that the Local 
Government, by granting sanction to the pro¬ 
secution of the petitioner of an offence under 
section 161, Indian Penal Code ‘*or any 

other section of the Code that may he 

found to be applicable in respect of tlie 

offence briefly described in the Schedule,” 
practically delegated its functions under sec¬ 
tion 197, Criminal Procedure Code, to some 
other person or body, which it had no power 
to do. The learned Sessions Judge has dealt 
fully with this contention and 1 need say no 
more than that 1 entirely agree with his con¬ 
clusions and the grounds upon which they 
are based. 1 can myself find nothing vague 
or indefinite in the sanction. The Local 
Government, in the Schedule sets forth 
briefly the alleged facts of the offence, and 
grants sanction for the prosecution of the 
petitioner in respect thereby. The sanction 
and its appendix, the Schedule, state that the 
offence committed by tlie petitioner is that 
punishable under section 161, Indian Penal 
Code, but the sanction goes on to provide 
that if any other section of the Indian 
Penal Code is found applicable in respect 
of the said facts, the petitioner may be pro¬ 
secuted in respect thereof. I agree with the 
Sessions Judge that this merely means that 
the Local Government sanctions the prosecu¬ 
tion of the petitioner upon a given set of 
facts and that the Local Government while 
itself of opinion that the said facts constitute 
an offence under section 161, Indian Penal 
Code, leaves it to the Court (which alone can 


decide the matter) to determine whether upon 
these facts the offence falls under section 161 
or any other sectionof the Indian PeualCode 
I can see nothing wrong in the procedure 
nor can 1 agree that the petitioner was any¬ 
wise prejudiced thereby especially as he has 
been actually convicted of an offence under 
section 161, Indian Penal Code. The two 
cases relied upon by Mr. Grey are obviously 
distinguishable. In Empress v. Samo.viar (4) 
the Board of Revenue (to whom the power of 
granting sanction under section 197, Criminal 
Procedure Code, had been duly delegated) 
authorised the Collector to prosecutes Gov¬ 
ernment servant in respect of such offence as 
he thought fit. It was held that, if I may say 
so very rightly, that the authority empowered 
to grant sanction for prosecution under sec¬ 
tion 197, Criminal Procedure Code, could not 
delegate its powers to a third person. The 
learned Judges in tlie course of their jugd- 
ment obsei’ved ‘ The sanction required 
under section 197 of the Criminal Procedure 
Code, must he granted with reference to some 
specific offence with whicli the accused is 
charged in his capacity as a public servant 
and the intention of the Legislature clearly 
was that the authority empowered to grant 
the sanction should take the responsibility of 
deciding that there were reasonable grounds 
for prosecuting such public servant for such 
offence. In the Resolution of the 24th 
August 1892, the Board does not sanction the 
prosecution of the accused for any offence de- 
signaled by itselfy but merely delegates to the 
Collector the power of selecting out of several 
such charges as he thinks likely to stand 
investigation . . . Tlie Board has no 

legal power so to delegate its discretion. 

. . . A duty is thrown upon the authority 

empowered to grant sanction of designating 
the offence for which leave to prosecute is 
given and this duty cannot he delegated.” 

In the present case the Local Government 
actually designated the offence for which 
sanction to prosecute was given and I can¬ 
not read into the words of the sanction 
granted by it, a liberty to any person to 
prosecute the petitioner for any offences 
which such person may think likely to stand 
investigation. All that the Local Govern¬ 
ment has done is to make it clear that it 
sanctions the prosecution of the petitioner 

in present of certain specific acts committed 
(4) 16 M.408. 
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by him that it considers; tliat tliese acts are 
punishable under section IGl, Indian Penal 
Code, but that it leaves it open to the Court 
to convict liim upon these facts of any 
otlier offence if, in the opinion of the Court, 
some other section of the Indian Penal Code 
is more relevant thereto than section IGl. 
In my opinion there is no similarity between 
this case and the one with wliicli tlie Madras 
High Court liad to deal. 

The ether authority upon which Mr. Grey 
relies, BarintJra Kumar (Ihose v. Kmperor 
(5), is even less in point. The Higli 
Court of Calcutta had to deal with a 
case under .section 196 of the Criminal Pro¬ 
cedure Code, which provides that “no Court 
shall take cognizance of any offence punish¬ 
able under Chapter VI of the Indian Penal 
Code (except .section 127) or punishable 
under .section 108 A or .section UGA.; or 
section 294 A, or 505 of the same Code, 
unless upon complaint made by order of, or 
under authority from the Govemor-General 
in Council, the bocal Government or some otlier 
orticer empowered by Governor- General 
in Council in this behalf.” The offences re¬ 
ferred to in tliis section are of a very ex¬ 
ceptional nature and are all of them offences 
against the State either in its internal or (sec¬ 
tion 108A) its external relations, and it will 
be observed tliat tlie plira.seology of tlie section 
is very different from that of .section 197. More¬ 
over while it is competent to a Local Govern- 
ment to empower an oflicer to grant sanction 
for tlie purposes of section 197, it is only the 
Governor-General in Council who has 
authority to empower an oflicer to order or 
authorise complain* under .section 196. There 
is thus in every material respect a substantial 
distinction between the two sections and a 
decision upon the meaning and scope of the 
former section cannot necessarily be accepted 
as an authority upon the meaning and scope 
of the latter. In the case cited, the Chief 
Justice lays considerable stress upon the fact 
that section 196 relate.s to offences of a pecu¬ 
liar character. He observes,—“The Local 
Government cannot delegate to any other 
body or person the controlling power and dis¬ 
cretion of determining whether cognizance 
should be taken by the Court of an offence 
mentioned in .section 196, Criminal Procedure 

Code, and its judgment must be specifically 

(6) 37 c. 467; 14 C. \V, N. 1114; 7 Ind. Caa. 359- 
11 Cr. L. J. 453. 


directed to the particular section and no other 
under which the prosecution is to be carried 
on and the order or authority should be pre¬ 
ceded by a deliberate determination in this 
I’espect. An order authorizing a complaint 
under a certain specified section or under any 
other section fouiid applicable, if it means found 
by any one other than Government, involves a 
delegation wliicb cannot be sustained. See¬ 
ing that this Chapter (f.c. Chapter YI, Indian 
Penal Code) deals with offences against the 
State, the policy of ihis .safeguard is mani¬ 
fest; the maintenance of this control is of the 
highest importance and it is beyond the com¬ 
petence of the Local Government to delegate 
to any otlier body or person this controlling 
power and tlie discretion it implies. The 
Question whether action should be taken 
under Chapter VI is more than a matter of 
law; considerations of policy arise, and tliese 
can only be determined by tlie authorities 
specially designated in the section.” I am 
far from suggesting that the grant of sanc¬ 
tion under section 197 is a mere formality or 
a matter of but trifling importance; far 
from it. IJut it is obvious tliat the consider¬ 
ations wliicli ari.se in a case to wliich section 
197 is applicable are essentially different 
from these considerations of policy, to which 
the Chief Ju.stice refers and for this reason 
1 cannot regard tlie case cited as an author¬ 
ity in point. As I am not here concerned 
witli the interpretation of .section 196 of the 
Criminal Procedure Code, it is not for me to 
say whether the decision of the High Court 
of Calcutta is right or wrong, but it is some¬ 
what difficult to reconcile it with the ruling 
of the Bombny High Court in Empress v. Bal 
Oangndhar (6). In the latter case, tlie 
Government of ^Bomhay ordered a complaint 
against Tilak under section 124A of tlie 
Indian Penal Code and any other section of 
the .said Code whicli may he found to be ap¬ 
plicable to the said case” and the order was 
upheld by the Court as legal and valid. 

tor the reasons given I hold that the sanc¬ 
tion granted for tlie prosecution of the peti¬ 
tioner was good and sufficient for the purposes 
of section 197, Criminal Procedure Code. 

It expressly authorised a prosecution under 
section 161, Indian Penal Code, and the peti¬ 
tioner was charged and convicted under that 
section. 

(6) 22 P. 112. 
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Mr. Grey laid some stress upon the fact that 
the Magistrate, on resuming the trial after 
sanction had been obtained, at first framed a 

charge under section 165, Indian Penal Code, 

and that it was only at a subsequent and 
much later stage that the charge under sec 
tion 161, Indian Penal Code, was added. 
I he learned Counsel argued that all proceed¬ 
ings prior to the addition of the latter charge 
were void, inasmuch as the ilagistrate had 
taken cognizance of an offence (under sec- 
tion 165, Indian Penal Code) in respect of 
which the Local Government had not granted 
sanction for the petitioner’s prosecution. Put 
tins argument implies that it was not open 
to the Local Government to leave it to the 
Court to decided whether the facts alleged 

an offence 

under Hection 161 or section 165 or any other 
section provided, of course, that copnir.ance of 
any such otlier offence did not need some 
peculiar preliminary formality (f. e. com¬ 
plaint under section 196, Criminal Proce¬ 
dure Code) other tlian the sanction under 
section 197. With this argument 1 am un¬ 
able to agree, and 1 hold that the Magistrate’s 
proceedings were in no sense void or without 
jurisdiction. 1 observe that when the charge 
under section 161 was added, the accused was 
given an opportunity of re-calling the witnesses 
and that he actually did re-call Mir Abdul 
Wahid, Deputy Collector, and cross-examine 
Inm at very great length. The accused 

was then in no way prejudiced by the addi. 
tion of the charge. 

The next contention on behalf of the peti- 
tionor IS of a two-fold character. It is urged 
that the offence of whicli tlie petitioner has 
been found guilty is that punishable under 
section 161, Indian Penal Code, and that the 
theory for the prosecution is that the peti- 
tioner accepted gratification other than leiral 
remuneration as a motive or reward for doinir 
or forbearing to do any oflioial act from 
each one of the various persons who contri- 
buted towards the fund which Chaiiu Mai 
lad started on petitioner’s behalf. This being 
so, the petitioner should (according to the 
argument have been charged with an offence 
under section 161 m respect of every item of 

and that the actual charge against him of 
having received a certain lump sum of money 
from the aimi-Ws of c/mi so and so, is open 
to ohjootion on two grounds (1) that it ignores 


the fact that the petitioner’s alleged offence 
was the doing of something in his official 
eapiicity for the benefit of each individual 
zemim/ar who subscribed to the fund, and that 
le was not alleged to have done or promised 

(-) that the Court has thereby joined a 
mimher of perfectly distinct oifences into on 
genera charge, as regards the subscribers of 
each c/mi. I„ this connection reliance is 
placed on the case of /'^npovr v. Nnnd Lai 
U/, the head-note to which runs as follows: 

Where a bribe was collected from certain in¬ 
habitants of a village by suhscription and hand- 

a lump sum it was 
he/,I that the recipient could not he charged 

under section 161 of the Indian Penal Code 
merely with the receipt of tlie whole sum col¬ 
lected, but that he must he charged in respect 
of not more than tlireeseparate items constitut- 
.ng the total collection.” The learned acting 
Chief Justice (Knox) m the course of his 
judgment remarked: “The learned Sessions 
Judge disposed of this diffic.iUy in a summary 
fas non. He considered that in demanding a 
collective sum of Us. 100 from the villager, 
of Chandiva and outof that sum Ks. 31 being 
collected and paid in u lump sum and the 
remaining eight rupees shortly afterwards, 

It was all practically one transaction. In 
revision, the same plea is taken and, in my 
opinion elfect must he given to it. I was 

Judge that as the money had been collected 
and then handed over to one Pyare Lai who 

took and put It into the hands of Nand Lai 

the taking of this might be held to he a dis-’ 
net offence hut on looking more carefully 
to the case I find there were two persons 
n their trial, one the present applicant Nand 
Lai and the second one Mela Ham, a police 
constable, that these two men were present 
when certain kimns were told tha^ they 

■nust get together Us. 100 to escape heiny 
challaned. The words used in ft,a i ^ 

slieet would give the accused and hos 7® 

.“3 ’■ »: 
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prollibited by law. AVitl) tliese remarks 
as they stand, I am in entire agreement. To 
unite in one charge the various and entirely 
distinct offences to whicli the acting Chief 
Justice alludes would unquestionably be ob¬ 
jectionable and render tlie trial illegal. Mr. 
Grey has Hied before me a certified copy of a 
charge drawn up by tlie Magistrate in the 
case which came before the learned acting 
Chief Justice but 1 cannot believe that this 
was the charge to which that learned Judge 
refers. It was as follows:—‘‘I. A. W. Me- 
Nair, Joint .Magistrate, hereby charge you 
Nand Lai and ^lela Ram as follows:—That 
you on or about the 20th or 2Ist day of De¬ 
cember lOOJi did being Government servants 
obtain from certain kisnus of Chandiva, illegal 
gratification in the shape of Rs. .3!) in order 
to show favour in the exercise of your ofBcial 
functions and thereby conifuitted an offence 
punishable under section 101 of tlie Indian 
Penal Code.’ ” 

I see no reason to doubt the authenticity 
of this certified copy but I cannot believe that 
the acting Chief Justice was referring to the 
charge above set forth when he says that 
the words used in the charge sheet would 
give the accused and those who appear on his 
behalf to understand that they had to meet 
the distinct offence of obtaining from Kundan 
Ks. 5, from Bhola Rs. 5, from Ra/.ai Rs. 5, 
from Lallu Rs. 5, from .Mohan Rs. 
from Kishen Re. I and so fort’u. ''Probably 
the charge was altered at a sub.seiiuent stage 
of the proceedings but if it was not and if the 
acting Chief Judge’s remark.s actually refer 
to the charge as set forth in the certified copy 
before me I must, with the greate.st respect, 
differ from the learned Judge’s interpretation 
of it, as I cannot understand how the accused 
or his advisers could reasonably infer from a 
general charge of this kind that the former 
was accused of obtaining specific .’^ums of 
different value from various specified indivi¬ 
duals. It is, 1 think, more reasonable to as¬ 
sume, as the judgment suggests, that the ac¬ 
tual charge upon which the accused was 
convicted was not the charge set forth in the 
certified copy and if this was the case it is 
obvious that the decision of the acting Chief 
Justice is not in point in the case before me. 
In this case, as the Sessions Judge points out 
sums of money were collected by lambardars 
and others from the land-holders of the vari¬ 
ous chaks and were paid in each case by them 


in a lump sum with the object of inducing 
the petitioner to show favour in hi.s official 
capacity to those chaks as a whole and I agree 
with the Sessions Judge that, in the circum¬ 
stances, the charges, as framed by the Magis- 
rate, were legal and correct. In this connection 
I would refer to the case of Qirwardhari Laly. 
King-Emperor (8) which appears to me to be 
in point and to support my conclusions; upon 
this view, it is clear that there was no mis¬ 
joinder of offences or charges and that the 
motive of the petitioner was to obtain sums 
of money from each chak by promising to 
show favour to the inhabitants of those chaks 
generally. 

I hold, therefore, that there is no force in 
any of the legal objections which have been 
urged before me on behalf of the petitioner. 
Mr. Grey was anxious to discuss the merits 
of the three cases in which the petitioner has 
been convicted, and to argue that it has not 
been proved that the petitioner had any guil¬ 
ty knowledge of what was being done on his 
behalf by Chajju Ram. But I saw no reason 
in this case to depart from the well-establish¬ 
ed rule of practice observed by this Court 
that the orders of Criminal Courts are not to 
be interfered with upon the facts save in rare 
cases and for very exceptional reasons, I may, 
however, add that after hearing what Mr. 
Grey had to say 1 see no rea.son whatever 
to doubt that the petitioner, if he did not ac¬ 
tually authorise the actions of his viunshi 
Chajju Ram, was throughout fully aware of 
what was being done by the latter and ap¬ 
proved of the same. 

The only question that reujains is that of 
sentence As I have pointed out in an earli¬ 
er part of this judgment, the Magistrate was 
in error in directing that the sentences passed 
by him in the different trials should run con¬ 
currently, On the other hand it is clear, that 
the Magistrate and the Sessions Judge were 
both of opinion that two years’ rigorous impri¬ 
sonment in all would bea sufficient punishment 
to the petitioner. In this view 1 agree. He is 
a young man, and cannot lose sight of the fact 
that it was owing to family misfortunes for 
which he was apparently in no way respon¬ 
sible that he was tempted into the commission 
of these offences, has permanently lost his em¬ 
ployment in Government service and the dis¬ 
grace of conviction is in itself a grave punish- 

(«) 13 V. W. X. 1062; 4 Iiid. Cfts. 13; 10 Cr. L. J- 
463. 
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ment to a man of his position. Taking all 
these facts into consideration 1 reduce the 
term of rigorous imprisonment in each of 
the three cases to six months the result being 
that the petitioner will undergo a total term 
of eighteen months* rigorous imprisonment as 
the sentences will be consecutive. The fines 
imposed will stand. 


razpa^i-holding held by the first defendant 
and her predecessor at a uniform rate of rent 
from the time of the Permanent Settlement, 
and that it was consequently capable of 
transfer under the provisions of the Bengal 
Tenancy Act. 

The Court of first instance negatived the 
contention of the appellant as to the nature 
of the tenancy. The Court further held that 
the holding was created before the Perma- 


(s. c. 13 C. L. J. 415.) 

CALCUTTA HIGH COURT. 
Second Civil Appeal No. 1031 op 1907. 

June 6, 1910. 

P}^se7it: —^fr. Justice Mookerjee and 
Mr. Justice CarndufF. 

^111ANANDA PAL - Defendant— 

Appellant 


NANDA KUMAR CHOWDHURI- 
Pj-AiNTiFK—R espondent. 

JJengal Tenancy Act (Vlllof 1886;, hO—Presump. 
lion of fixity of rent—Suit not under Bengal Tenancy 
.4rt -Presumption from circumstances. 

In cQsea to which section 50 of the fien^'al Tenancy 
Act lias no application, a Court may draw any appro- 
prmte inference from llio facts proved' by tho 
evidence on the record. 


Dinemlra Narain v. Tituram, 30 C. 801 ; r7ra»i/ v 
11 C. \V. N. 242; hUindo Laly. Atu rmohi 
K C. W. N. 432 and (iolub idsser \\ Knhnatiu 
Singh, 6 liid. Gas. 217 ; 14 C. W. N. 884; 12 C. L. J 
177, referred to. 


Appeal from the decree of the Sub-Judge 
of Hoogbly, dated the Sth April 1907, revers- 
ing that of the Munsif of Serampore, dated 
the 26th, May 1906. 

Babu Jadunath Kanjilal, for the Appel¬ 
lant. 


Babu A^uh'rti Ranjan Chatterfee, for the Re¬ 
spondent. 


JUDGMENT.-This is an appeal on be¬ 
half of the second defendant in a suit com¬ 
menced by the plaintifTs-respondents for pos¬ 
session of a holding transferred to him by tlie 
first defendant. The substantial que.stion 
in controversy between the parties throughout 
has been, whether the tenancy was transfer¬ 
able and whether any valid right has been 
acquired by the appellant under his pur- 
chase 1 he allegation of the plaintiffs was not 
that the land was held by the husband of the 
hrst defendant as a service-tenure and was 
transferable after his death by his widow. 
The answer of the defendant was that it 
as not a service-tenure at all, that it was 


iieiit Settlement and was held by the defend¬ 
ant and her predecessor at a uniform rate of 
rent. In support of this conclusion, the Court 
relied upon the presumption mentioned in 
section 50 of llie Bengal Tenancy Act. The 
Court also relied in the alternative upon the 
circumstances of the case and concluded that 
as the tenancy had been created at least in 
the time of the great-grandfather of the hus¬ 
band of the first defendant and had been 
held since then at a uniform rate of rent, the 
inference was legitimate that it was a raiyati- 
holding held at a fixed rate of rent and conse¬ 
quently alienable. In this view, the Court 
of first instance dismissed the suit. Upon 
appeal, the Subordinate Judge has lield 
that the presumption mentioned in section 
50 of the Bengal Tenancy Act has no ap¬ 
plication inasmuch as the suit cannot be 
regarded as a suit or proceeding under the 
Bengal Tenancy Act. In support of this 
view he has placed reliance upon the cases 
of Rammoy v. Srinath (1); Sarat Chandra 
V. Shama Churn (2). in tins view, the 
Subordinate Judge has held that the liold- 
ing has not been proved by tlie defendant 
to be transferable holding. He has con¬ 
sequently reversed the decree of the original 
Court and decreed the suit. 

The second defendant has now appealed 
to this Court, and on his behalf it has not 
been contended that the view taken by the 
Subordinate Judge as to the scope and 
effect of section 50 of tlie Bengal Tenancy 
Act is erroneous, but it has been argued 
that his judgment is defective inasmuch as 
he has omitted to consider whether tlie 
Court of first instance was justified in infer- 
ing from the circumstances of the case 
that, apart from the provision of section 
60 of the Bengal Tenancy Act, the hold' 
ing had been proved to be transferable. 

In answer to this argument, it has been 

(1) 7C. W. N. 132. 

(2) 10 C. W. N. 030. 
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contended on belialf of fl,e plaintirtWes- 
pondents, that ina.sinuc-h as the provisions 
of section 50 are admittedly inapplicable, 
U IS not open to the Court to draw any 
inference from tiie circumstances of the case 
because tlie elfect of such a procedure would 
be to make the provisions of section 50 ap¬ 
plicable to a class of cases to wiiicli it is con¬ 
ceded they have no direct application. In 
our opinion, this view cannot he support¬ 
ed either upon principle or upon the 
authorities. The object of tlie Legislature in 
providing for the presumption as to fixity 
of rent mentioned in section 50 of the 
Bengal Tenancy Act was to provide in suits 
or proceedings under the Act, that is, in 
bints or proceedings between landlords and 
tenants as sucli, an easy method of de- 
termination of tlie rights of the parties. It 
does not follow, liowover, by any means that 
in cases to wliich the section has no applica¬ 
tion, it is not open to the Court to draw 
any appropriate inference from the facts 
proved by tiie evidence on the lecord. in 
support of this view, reference may be made 
to the cases of Dincudra Narain Hoy y. 
Jiturum Mukcrjee (8); Ortinf v. 

(4) ; Auiidnlal (Jossavii v. A(7()omoiii JJassi 

(5) ; and (lulab Misscr v. KaUuiad Si 77 ah 

( 6 ) . 


The result, therefore, is that this appeal 
must be allowed and the decree of tiie Sub¬ 
ordinate Judge set aside. The case will 
be remitted to bim in order tliat tlie ap¬ 
peal may be re-heard and tlie question of 
the validity of the inference drawn by the 
Court of Srst instance from the facts, apart 
from tlie provisions of section 50 of the 
Bengal Tenancy Act, considered. Tiie learn¬ 
ed Vakil for the respondent lias suggested 
that the entire appeal ought to be re-heard 
and the question of the true nature of the 
tenancy, that is, whether it was a service- 
tenure or not, may be left open for dis¬ 
cussion. In our opinion, thi.s suggestion is 
reasonable. We, therefore, direct that tie 
Subordinate Judge do re-bear (he appeal 
and decide all the questions which arise 
therein. Costs of thi.s appeal will abide the 
result. 


^ Case i-emandcd. 

(3) 30 C. SOI. 

(4; 11 C. W. N. 242; 5 C. L. J. 178. 

(r,) 12 C. W. N. 432; 35 C. 673. 

(7) 12 C. L. J. 107; 14 C. W. N. fcb4, G Ind.Cus 217 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 105 of 1909. 

March l:^, 1911. 

Present:—Mr. Justice N. Chatterjea. 
MUHTA SUNDARI DASl and others— 

Defendants—Appellats 


versus 

BADAL CHANDRA BHOWMIK and 
OTHERS—Plaintiffs—Respondents. 

Bf>7\Q<d Tnumoj Ad (VUl of KS85), ss. 50, cL (2), 85, 
86 . cL (Ii) Pri’sinuyfioji of j)cnnani'}ici(—Suit 7 iof under 
licngul Tenancy Act - Edop],el~T)<fc/uhint producing 
UtUr pnftah, tvhdhcr eiifitled to henejit of presiDtipfioJi 
— fxK-cntnj hij landlord — Tctiant surrettdering —-Eject- 
of nndrr-Viiiynt. 

Altliongh the provisions of section 50, clause (2), 
of the llengal Tenancy Act apply only to suits or j>ro- 
ceediugs under the Act, it does not follow that a 
C<*iirt is preclmled from drawing an inference from 
the fact of long payment of rent, at an uniform rate, 
that the Jofc Itas been lield at a ti.xod rent since 
the I’ernmnent Settlement. 


^iunongn me ueiemiant .set up a talse patfah, dated 
s<»nie time before the Permanent Settlement, yet he 
is not preclmled from asking the Court to draw an 
inference as to the lixity of rent "if lie has i)roved 
other facts which would give rise to such an inference. 

('aspeiKZ V. Kedar Natl, lS(itbadhil„iri, o C. W. N. 
858 at p. 861, followed 

Where a raiyat surrenders his iiohling the landlord 
can re-c‘ntcr by ejecting Die iindcr-m/j/uf without a 
notic(‘ to f(uit, it not protecte<l bv s(*ction 85 or section 
86 , danse (1>), of the iJengal Tenancy Act. 

Nilhanta Chaki v. CUatto N/ieiAA, 4 C. W. N. 667 ; 
and lindau Chandra v. Jirjesvari iJcbya, 2 C. L. 
J. 570, ft)llowcd, 


Appeal from the decree of the Sub-Judge 
of Pabna and Bogra, dated September 22, 1908 
aflirming that of the Munsif of Pabna, dated 
September 30th, 1907. . 

Babus Kishori Lai Sarkar and Haris 

diandra Po//, for tlie Appellants. 

Bahii i{art7idra Nanuji J/tVm, for the Be- 
spondents. 


JUDGMENT.—This appeal arises out 
of a suit for ejectment. The palintiff-res- 
pondent, who was tlie patni and darpatfii, 
Tahikdar of Taraf Setrani, alleged that there 
was a non-transferable occupancy-holding 
in Satrina s'tanding in the name of one 
Krista Kishore Ghrsh consisting of the 
lands of schedule ka measuring S bighas and 
odd by recent measurement which was held 
by his grandson Dina Nath Gbosh, and that 
the lands of .schedule khas measuring 11 
highns and edd by recent measurement were 
the khos Khamar lands of the plaintiff of 
which he was in possession through his hnr- 
gadars defendants Nos. 13 and lt>, that in a 
rent-suit brought against Dina Nath the 
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latter stated that the jote comprised the 
lands of both the schedules ka and kha^ and 
was a kaimt maurosi one and had been sold by 
him to defendants Nos. 1, 2 and 6, and that 
the purchasers were in possession thereof. 
The plaintiff further alleged that as Dina 
Nath had ceased to pay rent and parted with 
his interest in the holding which was not a 
transferable, the purchasers acquired no right 
by their purchase, and as the defendants 
Nos. 13 to 16 had given up the land 
of schedule kha, he was entitled to re-enter 
on the lands of both schedules ka and kha, 
but that he was obstructed in his taking pos¬ 
session thereof by defendants Nos. 1, 2 and 6 
on the ground of their purchase and by de¬ 
fendants ^o.s. 3 to 5 and 7 to 12 on the ground 
that they were dar-jotedars under Dina Nath 
Ghosh. Plaintiff accordingly prayed for 
khan possession of the lands on declaration 
that the ^ote was a non-tran.sfei'able occupancy¬ 
holding and that the defendants Nos. 1, 2 
and 6 had acquired no title by their alleged 
purchase, and that the Korfa Settlements 
set up by defendants Nos. 3 to 5 and 7 to 12 

were invalid as they were made w'itliout his 
consent. 

riie defence of the purchasers, defendants 
Nos. 1 and 2, inter alia was that the lands of 
both the schedules ka and kha were included 
in tlie jote, that the suit was Ijad for mis¬ 
joinder and that tlie jote was a transferable, 
kaimijote. The defendants Wos. 3 to 5 and 
7 to 12, in addition to tlie above pleas, 
pleaded that tliey were kaiini dar-jo'edars 
and that the suit was not maintainable witli- 
out a notice to quit. The Court of first in- 
stance decreed the .suit and that decree has 
been confirmed on appeal. 

Defendadts Nos, 1 to 5 and 10 have apoeal- 
ed to this Court. 

Tlie first contention raised on behalf of 
the appellants relates to tlie question wlietlier 
the jote is a tenure or a Iiolding. It is urged 
that the onus is on the plaintiff to prove that 
the jote is a holding and not a tenure. Put 
the area being less than one hundred highae 
there is no presumption that it is a tenure. 

It is true the jote has been sub-let for some 
time, but since when docs not appear and 
having regard to the fact that tlie purpose 
for which the jote was originally acquired is 
not known and the other circumstances men¬ 
tioned by the learned Subordinate Judge 
1 am unable to hold that he was wrong in 


coming to the conclusion tliat it is a holding. 
The second point urged is, that, upon the facts 
found in the case, viz., that the jote was held 
at n fixed rent for at least bb years the 
Courts below ought to have held that a pre¬ 
sumption arises apart from the provisions of 
section 50 clause (2) of the Bengal Tenancy 
Act, that the jote was held at a fixed rent. 
The Courts below have held, relying upon the 
authority of the case of Sarnt Chandra Chose 
V. Shyam Chaud Singha (1), that the pre¬ 
sumption referred to in section 50, clause (2), 
of the Bengal Tenancy Act does not arise in 
the present suit which is not a suit under tlie 
Bengal Teimncy Act. I think the appellants’ 
contention ought to prevail. It is true the 
provisions of section 50, clause (2), of tlie 
Bengal Tenancy Act apply only to suits or 
proceedings under the Bengal Tenancy Act 
between the landlords and tenants as such as 
held in tlie case cited above, and in the case 
of Rasamoy v. Sri Nath (2), but it does not 
follow that it is not open to the Court to 
draw an inference as to iho jote having been 
held at a fixed rent from the Permanent Set¬ 
tlement from the fact of long payment of 
rent at an uniform rate. There is nothing to 
prevent the Court from drawing an inference 
of fact from the facts proved in the case that 
the original contract was to hold at a fixed 
rent. The question was raised in serveral 
cases, and I need refer only to the latest case 
on (he point the judgment in Nifyananda 
Pal V. handa Kumar Chnwdhuri (3), where the 
learned Judge, ilookerjee and Carnduff, JJ., 
observed as follows:-—“The object of the Legis¬ 
lature in providing for the presumption as 
to fixity of rent mentioned in section 50 of the 
Bengal Tenancy Act was to provide in suits 
or proceedings under the Act, that is, in suits 
or proceeding.s between landlords and tenants 
as such an easy method of determination of 
the rights of the parties. It does not follow, 
how'ever, by any means that in cases to whicJi 
the section has no application it is not open 
to the Court to draw any appropriate infer¬ 
ence from the facts proved by the evidence on 
the record. In suppoi t of this view reference 
may be made to the cases of Dinendra Naraiu 
Roy V. Tituran Mnkerjte (4); Crant \\ Rohin- 


(1) IOC. W. X. 930. 

(2) 7 C. W. X IS2. 

(3) 13 C. (,. J. 115; 10 Itid. 0.13. 

(4) 3DC. 801. 
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>>011 (5); Lai Grsmmi v. Atannoni 

-DaA’6‘i (d) and Gohi'o Mi^>;cr v. KalananJ Simjh 

It was, Iiowever, cnntendetl on behalf of the 
respondent fliat the defendant, liaving set 
np a iuitlali winch has been found to 
be false, there is no room for anj- pre¬ 
sumption; and sPcomVy that the defendants 
havine: relied upon the presumption laid down 
in section oO of the Dengal Tenancy Act in 
the Court below cannot now contend that 
such a presumption arises apart from the pro¬ 
visions of the iien^ai Tenancy Act, and thirdly 
that the defendants did not set np in the writ¬ 
ten statement that uniform payment of rent 
raised the presumption. 

It is true the defetidants set up a pattah^ 
dated sometime before the Permanent Settle¬ 
ment, but it has been found to be false. 
Under the circumstances, I do not think the 
defendants are precluded from asking the 
Court to draw an inference as to the tixity 
of rent if they have proved other facts 
■which would give rise to such an inference. 

[See Cnspprsz v. Kedar Nuth Sarbadhihari 

( 8 )]. 


In their written statement the defendants 
stated that Kristo Kishore Chose held the 
.vie at a fixed j>ima from long before the 
Permanent Settlement from the time of the 
former zemindar of Natore, and that from 
time immemorial for upwards of 20 years 
the late Kristo Kishore Chose and his heirs 
paid rent at a fixed-mte. They did not re¬ 
ly upon section 50 (2) of the Bengal Tenancy 
Act in their written statement and at the 
hearing relied upon authorities to show that 
the presumption arises apart from the provi¬ 
sions of that section. It is not necessary that 
defendants should state in their written 
statement that uniform payment of rent raises 
the presumption. I accordingly hold that the 
lower Appellate Court below ought to have 
come to a tinding as to whether any infer¬ 
ence could be drawn from the facts proved 
in the case apart from the provisions of 
section 50 of the Bengal Tenancy Act, that 
the jote was held at a fixed-rate and was 
transferable. 

The third contention raised on behalf of the 


appellant is with re.spect to the under-ryo^#. 
It is contended that even if the purchaser 

defendants did not acquire any right by the 

transfer the rights of the under-rafya/j cannot 
be affected. 

Under section 85 of the Bengal Tenancy 
Act a sub lease granted by a raiyat without 
the landlord’s consent is valid only for a 
limited period aff against the landlord but 
IS valid as against the raiyat himself 
[See Oopal Mandal v. Eshan Chunder Benerjee 
J* 


Jt has been heltl that where the landlord 
purchases a holding at a sale in execution of 
a decree for arrears of rent, he is not bound 
to annul the under-ryo/i as an incumbiance 
under section 167, Bengal Tenancy Act, in 
order to enable him to obtain possession. 
See Peary Mali tin Mookerjee v. Badnl 
Chandra Bagdi (10). In that case it was held 
that the provisions of section 22 of the Ben¬ 
gal Tenancy Act do not stand in the way 
of the landlord’s recovering hhas possessions, 
because that section merely saved the rights 
of third persons which were valid as against 
the landlord. Thequestion,however, whether 
an under-ryo^ in such a case is entitled to 
a notice under section 19, Bengal Tenancy 
Act was not raised in that case, the 
defendant haying set up a permanent right. 

In the ca.«e of a purchase by the landlord 
of the rights of a tyof by a conveyance it has 
been held tliat the landlord cannot eject 
the under-ryof without putting an end to 
the tenancy according to law as the ryot 
himself, if his interest subiisted, could not 
eject the under-ryof without a notice under 
section 49 (b) of the Act, the landlord who 
steps into his shoes similarly cannot do so 
without putting an end to the tenancy. The 
landlord who acquires the rights of the oc¬ 
cupancy-holder under a private sale cannut 
claim any higher right than the occupancy- 
holder himself had. See Amirullah v. Nazir 
Mahomed (11) heard by Geidt and Mookerjee, 
JJ., and the same case heard by Gho.«e and 
Pergiter, JJ., in Amirullah v. Nazir ^fohnm^ 
mad (12); Lai Mahomed itiarkar v. Jogir izheikh 

(13). 

Where, however, a ryot surrenders liis 


(6) 11 C. W. N. 212; 5 C. L. J. 178. 

(6) 12 C. W. 35 V. 763. 

(7) 6Ind. Cas. 217; U C. W. N. 884; 12 C. L. J. 
107. 

(8) 5 C. W. N. 858 at p. 861. 


(9) 29 C. 148. 

(10) 28 C 205. 

(11) 3IC. 932. 

(12) 34 C. 104; 3 C. L. J. 155. 

(13) 13 C. W. N. 913; 2 Ind. Caa. 654. 
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bolding it has been lield that the landlord can 
re-enter by ejecting the under-ryoi without a 
notice to quit if not protected by section 85 
or section 86 clause (h) of the Bengal Ten¬ 
ancy Act, see Nilkanta Chaki v. Ghatao Sheikh 
(l-l) and Badan Chandra Das v. Rajeswari 
Dehya (15). Section 22 of the Bengal Ten¬ 
ancy Act provides that when the immediate 
landlord of an occupancy-holding is a pro¬ 
prietor or permanent tenure-liolder, and the 
entire interests of the landlord and the 
rynt in the holding become united in the 
same person by transfer, succession, or other¬ 
wise the occupancy-right shall cease to 
exist but nothing in this sub-section shall 
prejudicially affect the rights of any third 
person. The word otherwise” in the above 
section was construed as meaning, in a similar 
way, to transfer on succession in the case in 
Badan Chander Das v. Rajesivari Dehya (15) 
cited above. 

It seems to me that the position of a land¬ 
lord in a case of abandonment is stronger 
than in the case of a surrender by a ryot. 
In the case of an abandonment the landlord 
does not acquire any title through the ryot 
as in the case of a purchase. In the case 
of a surrender the ryot gives up the land 
to the landlord. In the case of a non-trans- 
ferable occupancy-holding where the ryot 
sells the holding and quits possession of the 
lands, the lands become part of the khas lands 
of the landlord, and I think the liolding does 
not continue to exist in such a case apart 
from the right of occupancy itself. 

The provisions of section 87 of the Bengal 
Tenancy Act lend support to the above view. 
The provisions of that section show that the 
landlord can enter on the holding in the case 
of an abandonment even if there are sub¬ 
lessees, the only exception being made in 
favour of a sub-lease executed by a registered 
instrument the term of which is still unex¬ 
pired, and in such a case the landlord has to 
olTer the holding to the sub-lessee only for 
the unexpired term of the lease. Under 
section 'Zi (1) the holding continues to sub¬ 
sist divested of the right of occupancy and 
if the word otherwise” covers a case of 
abandonment, and the holding itself, apart 
from the right of occupancy, subsists in the 
case of an abandonment. All sub-leases which 
are valid against the rayot himself would 

(U)4C. W. N. 067. 

(16) 2 C. L.J. 670. 


have been saved under section 87 of the 
Act instead of only a sub-lease of which 
the term had not expired and that only 
for the unexpired term. Section ’*.7 of the 
Act (the provisions of which are not exhaus¬ 
tive) does not appear to be applicable to the 
case of an abandonment such as we have in 
the present case. The section, however, shows 
the position of an wnder-ryot irj tlie case of 
an abandonment. 

There does not appear to be any sub-lease 
by a registered instrument in the present 
case which can stand good against tlie land¬ 
lord having regard to the provisions of sec¬ 
tion 85 of the Bengal Tenancy Act. 

In tliis connection 1 ought to notice an¬ 
other argument on behalf of the appellant. 
It is contended that on .a ryot abandoning 
the land the under-?‘yo< gets a lift so to say 
and becomes a ryot. If the sub-lease is not 
binding on the landlord and tlie holding 
does not subsist after abandonment I do not 
see how the under-rj/of becomes converted 
to a ryot in such a case. 

1 hold, therefore, that the under-r|/o7i 
liave no valid rights as against tlie plain¬ 
tiff. They cannot resist the claim for 
khas possession of the plaintiff as the pur¬ 
chaser defendant did not acquire any right 
under their purchases. 

The fourth contention raised on behalf of 
tlie appellant also relates to the darjotedars. 
It is urged that plaintiff received rents from 
the darjotedarSf and even if the darjotes are 
not valid the landlord has recognized the 
darjotes by receiving rent from them. But 
the question does not appear to have been 
urged before the lower Appellate Court, and 
having regard to the findings arrived at by 
the Court of the first instance at page 21, of 
the paper-book, 1 do not think the contention 
is a valid one. • 

The fifth point raised that, plaintiff hav¬ 
ing failed to prove that the lands of schedule 
kha were his khas khamur lands, cannot 
fall back upon the defendant's written state¬ 
ment and if he wishes to do so he must 
take the statement in the written statement 
as a whole. 1 do not think, liowever, that 
there is anything to prevent (he Court from 
accepting a portion of the statement of the 
defendants and rejecting another portion. 
The defenants did not set up any rights to 
the lands of schedule kha other than those of 
a tenant. 
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The last eronnd taken is that the suit is 
bad for misjoinder of parties and causes of 
action It IS contended that as the lands of 
the schedule kha were claimed as khas 
A-/mmar and those of scliedule Anas being 
formerely held hy Dina Nath the causes of 
action were different. The purchasers were 
diffeient and the lands were purchased at 
different times and the sub lessees lield differ- 
ent plots. I'he (inestion of misjoinder of 
parties appears not to Imve been pressed in 

the lower Appellate Court. As re^rards mis- 
joinder of causes of action, the Courts below 

have found that the lands of both the sche¬ 
dules A-fl and are included in thejo^eof 

Kristo Ki.shore, and the defendants were 
Bued ns trespassers in respect of both the 
plots. Besides, the defendants do not ap¬ 
pear to have been prejudiced, and the defect 

A SO back to the lower 

Appellate Court for a re-hearint< with refer 
once to the second contention raised on he- 
half of the appellant, in accordance with the 
observation, made in the judgment. Costs will 
abide the result. 

Case reman lcil. 
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corin’. 

Criminal Ai-peai, No. SO of 1910. 
ilarcli 9, 1911. 

Prespuf-.-Mr. Pratt, J. C. and 
^Ir. Croucli. A. J. C. 

GANKSll KRISHNA —Appellant 
emperor—Respondent. 

Criminal Procedure Code (Act Vof 1898), 8. 23G-AI 
teioiativc charge-~Char,jesi in the nltcrnative, difference 
hetivcen-Alternafiee cUnr.jc^Jor offencen under the Penn! 
Lode andSpecial Lnxv^ not perniissildc—ynfnrenfojtenceH 
for xvhich nlternafnc chnrgcii are pennh.Hiblc—Aindi. 
cation oj 8 . ZSG, Crnnitwl Procedure Code. ^ 

The accused, a postal peon, was entrusted with 
certain bearing letters which it was his dutv to 
deliver and recover the amount of the postage d„o 
He returned brmgiug neither letters nor monov and 
gave no explanation. At his trial he was charged in 
the alternative under section 400, Indian Penal Code 

or section 62 of the Post OfHce Act, in that ho either 
dishonestly converted to his own use the amount re 
covered on account of the bearing letters entrusted 
to him or that ho throw the lettcTS awav : 

HeW, that the charge iu the alternative was bad in 
law. Section367 (3) of the Criminal Procedure Code 
and sections 40 and 72 of the Penal Code refer onlv 
%o offences under the Penal Code. Consequently, an 


nlton.atwe chargo cannot bo framed in respect of 

a ASpocial Law, nor can a Court inflict any sentence on 
a per-son found guilty in the altoniative of an offence 
imder tl.o Penal Code and another under a Special 

Per Pratt .r. C., (Crouch, A. J. 0. dissenting)-An 
ced. n r23li, Criminal Pro. 

on ee. , ’ ‘distinct 

rhn bH ’ *" cognate offences when 

iu.nu ed to‘ll e" intention 

Section 236. Criminal Procedure Code, applies to 
t i'l>Ti V*'''7 only III which the prosecution cannot cs- 

fi ■ offence. Imt is able, on the 

u uhicli can be proved, to e.xcludo the iiinocencoof 
o accused ami to show that he m.mt have commit. 
fe(l one of two or more offences 

alternative arise out of the 
onCcos necessarily eognato 

ilif' doulit referral to in .section 236, Criminal 
Irocedure Code, can only arise when the legal 
haracter of ilm acts of the accused might \o 
( nsiderod ambiguon.s-, and the section aiKhorizcs a 
ciMige 111 the altornativo when it isdoiilRful which of 
several ofFeuees the fuels which can be proved will 
<-*mstitufe, and not in a case where there muv be doubt 
as m ,he facts which con>titutc (mo of the elements 
ot he oRmice, that is, ihe corpus delicti. 

Imp criminal iniention imputed to the accused 
must be spccilically determined and not allowed to 
lemain a subject of d„ubt in an altcrnafive clmrge. 

• ection 236. Criminal Procedure Code, contcmplate.s 
a .state ol tacts c.,nstitu(ing a single offence, but it is 
"'•iiuttul whether the act or acts involved uiav amount 
to ot.n or other of .«evmal cognate offences. 

l<'i-Crm.r/f, .1. ./. C'.—Seelion 2 ;r;. Criminal Proco- 

^ iMo ColU', |>ruvMU*s for whicli Jnny ariJ^u 

ns to inferenees which mav I.e drawn by the Court 
liom llm prosecuti.)!! ciidcuco, if believed. 

i lie os^QutUk] <liir<Tonco hotwoon (1) cuinnlativc 
cliargo.s (2) alternativo charges oml (3) charges in 
the alternative is. that umler the first ilio Court is 
askc‘d to convict of two or more offences, under the 
of |,ny one .speeitied offence, and umler the 
f/ont of one orother of two offences without, specifv- 
"Mg which. 

lh(‘ alternative offfuices need not noco.ssarily be 
() cnees dealt with under fh(> same Chapter of the 
Icnal Code or “cognate” in any other technical 
Rcns(‘, l»ut they must, from the nature of the case, bo 
.Riteh (hat tin* eoiiiinission of each can reasonably be 
inferred from the same facts. 

Ibis is an appeal against tlie sentence and 
conviction pas.«^ed by II. M. W. Hayward, Esq., 

A.J. C., Karaclii, 

Mr. liupchand Bhihirain^ for tbe Accu.sed. 

Mr. Pnymoud^ for tlie Crown. 

JUDGMENT. 

Phatt. j. C. — The acensd lias been con¬ 
victed in a trial by Jury held in the Sessions 
Court jurisdiction of offences 

(1) of an offence under section 409, Indian 
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Penal Code, for criminal breach of trust of 
Rs. 2 worth stamps entrusted to him in his 
capacity as postal peon; 

(2) in the alternative under section 409, 
Indian Penal Code, or section 52 of the Post 
Office Act in that he either dishonestly con¬ 
verted to his own use Rs. 2-13 proceeds of 
bearing letters entrusted to him of that lie 

threw away the bearing letters. 

It is urged that the second head of charge 
in the alternative is bad inasraucli as sec¬ 
tion 236, Criminal Procedure Code, only 
justifies an alternative charge when the doubt 
13 one of law and not when the doubt 
is one of fact. In the present case it is 
said that the prosecution were in doubt as 
to the facts for they were not certain wliether 
the accused recovered on the bearing 
letters and dishonestly converted the proceeds 
to his own use or whether he merely threw 
them away. 

Section 236 is only section under whicli 
an alternative charge can be framed. The 
section enacts tliat “if a single act or series 
of acts is of such a nature tliat it is doubtful 
which of several offences tlio facts which can 
be proved will constitute” the accused may be 
charged witli all the offences cumulatively 
or in the alternative with having committed 
some one of the offences. 

The section provides for cumulative as well 
as for alternative charges and in section 403 
of the Code it is contrasted witli section 235 
(1) which also provides for cumulative charges. 
The offences failing under section 235 (1) 
are referred to in section 403 as distinct 
offences while that expre.ssion is not used 
in regard to the offences falling under section 

236. 

Under section 235 (1) the offences are 
committed in a aeries of acts. They are 
distinct offences. A conviction or acquittal 
in respect of one offence is no bar to a trial 
for another of the offences. There is no 
limitation as to the previous acquittal or 
conviction being upon the same facts. A 
trial is said to be upon the same facts if 
the evidence in the first case would Iiave 
supported a conviction for the offence charged 
in the second case. See Queen Empress v. 
Bird (1) Broom 2nd Edition, p. 266, Kapton v. 
Smith (2) Queen Empress v. Eakcerappa (3). 

(1) 2 1)011. C. C. 94. 

(2) IG W. II. Cr. 3; 7 B. L. If. Ap. 25. 

(3^ 1 Bom. L. U. 15. 


Under section 236 the offences arise out 
of a single act or out of a series of acts. 
1 he offences are not distinct. A conviction 
or acquittal in respect of one offence is a bar 
to a re-trial for another of the offences 
upon the same facts. The illustration to 
section 403 make this distinction clear. 

Illustration (5) is a case of robbery and 
murder. The accused is acquitted of the 
murder but lie may be re-tried and convicted 
of the robbery. It is immaterial whether 
the evidence in tlie murder case would have 
supported an additional charge for robbery. 
The offences are distinct offences arising out 

of the same series of acts and the case falls 
under .section 235 (1). 

illustration (d) is a case of culpable 

homicide. The accused is convicted of 

culpable Iiomicido not amounting to murder. 

He may not be tried again for murder. The 

offences arise out of the same single act 

or serise of acts. TJiey are not distinct, for 

they differ only in degree. The case falls 
under section 236. 

The illustration (a) is a case of theft 

The accused is accquitted of the offence of 

theft by a servant, lie may not be re-tried 
for the offence of simple tiieft. The offences 
arise out of the same act or series of acts 
They are not distinct offences for they differ 

only in degree, i.e., as to a circumstance of 
aggravation. Tiie case fails under section 236 
Now, it is important to note tiie illustra¬ 
tion as to robbery and murder. Sucli a 
case does not fail under section 236 The 

accused may not urge that oil the facts the 

prosecution must have had a doubt as 
to whether he was the murderer and robber 
and might have charged iiim in the alterna 

tive under section 302, Indian Penal Code or 

section 392, Indian Penal Code, and that 
therefore, acquittal of murder was a bar 
to the trial fcr robbery. 


Section 23G, therefore, does not apply to 

distinct offeiices. It applies as shoivn by 
illiisrations (a) and (d) to offences of the 
same kind but which differ only in degree. 

l ie difference m degree depends upon some 

added ciroum,stance of aggravation, e. p., that 
the thmf wasthe servant of the complainant or 
to a difference in the intention imputed to the 
accused as in the ca.se of murder or culpable 
homicide not amounting the murder. 

But both these cases are cases not for 
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alternative charges but of cumulative charges 
under section 230. Abiut this, I think, 
there can be no doubt. The circumstance of 
aggravation cannot l)e left in doubt. It must 
be established on the facts proved, otherwise 
the nncus d is entitled to an acquittal of the 
major offence. The prosecution would 
charge successively under sections 3S1 and 
379 and rely on a conviction under section 
379 if they failed to prove that the accused 
was the servant of the prosecutor. So also 
where the difference between the offences 
arises out of the intention imputed to the 
accused, i. e., the intention which is presumed 
from the facts proved. This law cannot be 
left in doubt, for it is the duty of a Jury to 
decide which view of the facts is true. 
Illustration (n) to section 299, Criminal Pro¬ 
cedure Code, makes it quite certain that an 
alternative charge for murder or culpable 
homicide not amounting to murder is not 
permissible. Indeed, if the intention imputed 
to the accused could be left in doubt in an 
alternative charge the most extraordinary 
and anomalous results would ensue. An 
accused who had over-driven and killed a 
foot passenger might be convicted in the 
alternative of murder or of causing death by 
a rash and negligent act; or again, in a case 
of death from a ruptured spleen, the accused 
might be convicted in the alternative of 
murder or of sio pie hurt. A finding which 
left in doubt whether the convicted person 
was convicted of murder or not would be 
bad in law, for the Jury would have failed 
in their duty to ascertain the true view of 
the facts. 

The result, therefore, is that an alternative 
charge cannot be framed in respect of 
distinct offences nor even in respect of 
cognate offences when the difference is one 
of degree, i. c., as to the intention imputed 
to the accused or as to some circumstance of 
aggravation. 

In what cases then is it permissible to 
frame an alternative charge? 

The answer is, I think, suggested by the 
illustrations to section 23c’ and most clearly 
by the original illustration (a). It applies only 
in those ra^ e cases in which the prosecution 
cannot establish exclusively any one offence 
but are able on the facts which can be proved 
to exclude the innocence of the accused and 
to show that he must have committed one of 
two or more offences. The prosecution 


establish a corpus delicti on the facts which can 
be proved and the facts which cannot be proved 
are subsidiary facts important only to this ex¬ 
tent that tliey decide under wliich penal provi¬ 
sion the falls. Inthe case of illustration 

(fi) the dishonest possession of stolen pro¬ 
perty in the /feZec/i. Whether the ac¬ 

cused stole it himself or received it from the 
thief are subsidiary facts which only affect 
the question whethere his delictum falls under 
section 379 or 411, Indian Penal Code. To 
take another instance, an accused might 
charged in the alternative with murder or 
abetment ot murder —coipus delicti are the 
facts showing the murder and the accused’s 
connivance. Whether he did the murder by 
bis own hand or the liand of another is a 
subsidiary fact which may be left in doubt; or 
again, there may be, as suggested by illustra¬ 
tion (a), an alternative charge of theft or 
criminal breach of trust, the accused is prov¬ 
ed to have sold a library book and appropriat¬ 
ed the proceeds. It cannot be proved whe¬ 
ther the book was issued to him by the 
librarian or not. Here the corpus delicti is 
the dishonest disposal of the book, whether 
he took it with or without the consent of the 
librarian are subsidiary facts important 
only to decide whether the delictum is under 
section 360 or section 406, Indian Penal Code. 

Offences charged in the alternative arise 
out of the same delictum and are, therefore, 
necessarily cognate offences. 

The decided cases fully bear out the^e con¬ 
clusions, and I shall now refer to a few 
typical cases. Under section 235 (1) were 
decided the cases of (^ueen Empress v. Eakeer- 
Qppa (3), and Croft v. (^ueen Empress (4). 
In Queen Empress Fol<eeroppn (3) the ac¬ 
cused had been accinitted (»f the offence of 
belonging to a gang of persons a-ssociated for 
the purpose of habitually committing dacoity. 
In the course of the trial evidence was given 
that he and his gang had committed a par¬ 
ticular dacoity. He was then tried again 
for that dacoity and it was held that his 
acquittal under section 400, Indian Penal 
Code, was no bar to his trial under .section 
3 5, Indian Penal Code. It was held that 
the transaction was disvisible and that the 
case fell under section 235 (1), and that it 
was immaterial whether the second trial was 
upon the same facts or not. in Croft v. 

(5) 23 C. 174. 
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Queen-Bmpress (4) the ancused manufactured 
an excisable article and put a false trade¬ 
mark on it to conceal the fact that it was ex¬ 
cisable and sold it without a license. He 
was convicted of an offence under the Excise 
Law and this was held no bar to his trial 
for an offence in respect of the false trade¬ 
mark. The case was under section 235 (3) 
and offences distinct. With every respect to 
the learned Judges wlio decided the case of 
the Grown v. ^tonghnidar (6), it seems to me 
that an acquittal of murder is no bar to a 
trial for an offence under section :01, Indian 
Penal Code. The offences are distinct 
offences committed in the same series of acts 
and fall under section 235 (1) and paragraph 
(2) of section 403. 

Under sect'.on 23 * was decided the case of 
Quepn-Empress v. ErrnmnrediU (6). It was 
held that an acquittal of the offence of 
miscliief barred a re-trial on the same 
facts for the offence of theft. The Judges 
did not discuss the question as to whether 
the charges of theft and mischief would have 
been cumulative or alternative but tliey 
observed “clause (2) of section 403 does not 
apply to this case because the imputed 
offences of mischief and theft were not dis¬ 
tinct offences, nor was there a series of acts, 
but one act or transaction only, the cutting 

of the tree and the removal of tlie branches 
cut.” 

As to an alternative charge under section 
236, the only decided case in the Indian Ijaw 
Reports is that of Wafadar Khan v. Queen- 
Bmprrss In that case a chiirce of riot 

had been framed by the Sessions Judge stat¬ 
ing two different common objects in the 
alternative. Here, if the common object was 
in doubt, the residuum of facts proved would 
only establish against each of the accused 
that they had each personally committed 
particular acts of violence. Excluding the 
matters in doubt, there was no corpus delicti 
to which tlie offence of rioting could be 
referred. The fact in doubt was not a sub¬ 
sidiary fact hut an es.sential element of tlie 
corpus delicti. The case was one which, as I 
have already shown, required cumulative 
charges under section 236, and the Jury 
should have decided, which common object 
was proved. The Calcutta High Court de- 

t/)) 4 S. L. II. 175; 8 Ind. Cas. 036. 

(6) h M. 298. 

0) 21 C. 955. 


cided, and I think decided rightly, that the 
alternative charge was bad. Beverley, J., in 

his judraent stated the law as follows :_ 

Section 236 of the Code only authorises a 
cliarge in the alternative when it is doubtful 
which of several offences the facts which 
can be proved will constitute not, as in this 
case, when there may be a doubt as to the 
facta which constitute one of the elements 
of the offence.” 

With tin’s statement of the law I concurif 
by the word “offence ’ in the last clause the 
learned Judge means what I have called the 
corpus delicti. It obviously cannot refer to 
the elements of eitlier offence charged, for, 
to take the case of illustration (a), one of the 
elements of theft is that the accused moved 
the goods without the consent of the person 
in possession, and yet the alternative shows 
that that element is not proved. 

There is a dictum in Croft v Queen Empress 
(4), in which 1 entirely concur. The Judges 
there observed at p. 177,—“it appears to ua 
that section 236 of tlie Code of Criminal 
Procedure contemplates a state of facts con-» 
stitutiiig a sintjle offence hut it is doubtful 
whether tlie act or acts involved may amount 
to one or other rf several cognate offences.” 

The doubt referred to in section 236 is 
generally described as a doubt of law. This 
phrase is not strictly accurate, for it is adoubt 
as to subsidiary facts which would determine 
what law was applicable. The doubt is well- 
described in the plirase u.«:edby West, J., with 
reference to the concluding section of the 
Code of 1872, in the case of [leg. v. Ramaji 
liav (8) the legal character of the accused 
might well be considered ambiguous. 

Now, applying llie law to the present case, 
there can be no doubt I think but that the 
alternative cliarge is bad. The facts proved 
are (1) that tiie accused wa.s given ceitain 
bearing letter.^, (2) that it was his duty to 
deliver and recover money on them (3), that 
he failed to perform thi.s duty (4), his con¬ 
duct in not returning. But these facts donot 
constitute any corpus delicti. There is no 
offence until we active at the matter in doubt 
i e , as to the dishonest intention or negligence 
imputed to the accused. And I have already 
shown that the criminal intention imputed to 
the accused must be specifically determined 
and not allowed to remain a subject of doubt 
in an alternative charge 

(8) 12 B. H.C. ll 1 fttp 7. 



172 


INDIAl^ OASES. 


[1911 


OANESH KRISHNA l\ EMPEROR. 

The verdict on the alternative charge is 
had in law as tlie Jury have not done tlieir 
duty under section 299 («) and decided which 
view of tlie facts is correct. 

There is anotlier point wliich I sliall not 
discuss in detail as it has not been raised in 
argument. Ilut it is material, as it raises a 
further doubt as to the legality of the 
charge. Both tlie provisions of the law as to 
judgment and punisliment in tlie cases of an 
alternative charge are limited to offences under 
the Indian Penal Code. Section 367 (3) of tlie 
Criminal Procedure Code contains an express 
limitation to that effect; and section 72, 
Indian Penal Code, is by section 40 limited 
to offences under the Penal Code. The word 
offence” in section 236 includes offences 
under Special Laws and there is nodouhtthat 
offences under special laws may be charged 
cumulatively. Itut the limitations in section 
72, Indian Penal Code, and section 367 
(3), Criminal Procedure Code, seem to in¬ 
dicate that an alternative charge cannot be 
framed in respect of an offence under tlie 
Penal Code and an offence under a Special 
Law. This is in accord with my view that 
sect ion 236 only refers to cognate offences. 

I would, therefore, conlirm the conviction 
and sentence under the first head of charge 
for an offence under section 400 in respect 
of stamps, but reverse the conviction and 
seTitence on the alternative charge in respect 
of the bearing letters. 

Cuoucii, A. J. C.—As lamunableto express 
agreement with the reasons given by the 
learned Judicial Commissioner, it is necessary 
to state briefly my grounds fur concurring 
in the order reversing the conviction on the 
second charge. 

Mr. Rupciiand has, in urging his objections 
that the charge is alternative under section 
409, Indian Penal Code and section 52 
of the Post OiEce Act VI of I89S i.s 
not justified by the terms of section 236, 
Criminal Procedure Code, relied on the 
following dictum of Beverley, J., in llh/adur. 
Khan v. Queen-Kmpress (7,:— Section 2.36 of 
the Code only authorises a charge in the 
alternative when it is doubtful which of 
several otfences the facts which can be proved 
will constitute not, as this case, when 
there may be a doubt as to the facts which 
constitute one of tlie elements of the offence.” 

As any doubt as to what offence has been 
committed must arise from a doubt whether a 


certain fact constituting an essential element 
of an offence has been proved, the dictum, as 
it stands, cannot be accepted as a correct 
interpretation of the terms of section236, and 
I am of opinion that we should not permit it 
to embarrass us in the construction and 
application of these terms. 

The meaning of the section will, I think, 
be more easily comprehended, if we analyse 

the several expressions contained in it, and 

consider it from the point of view of its 
practical application. 

An offence” is any act oromission punish¬ 
able by any law for tlie time being in force 
^section 4 (o), Criminal Procedure Code) ; 
and one of the chief objects of the charge is 
to inform the accused precisely what acts, 

punishable, by law, he is alledged to have 
committed. 

The charge must be distinguished from 

the pro.secHtion case.” The latter may be, 

roughly, divided up under three separate 
heads;— 


(1) Acts of, or things done by the 
wliicli it i.s expected to prove by 
evidence. 


accused 

direct 


(2) Kvents precedittg, accompanying, or 
following such acts which it is expected to 
prove by direct evidence. 

(3) Inferences from such acts and events. 

The illustrations to sections 236 seem to 

make it clear that by actor serie.s of acts” 
are meant tilings done I>y tlie accused 
which the prosecution expect to prove by 
direct evidence” (lie while expression **facts” 
used in the wide sense of section 4 of tlie 
Lvidence Act, and the facts which ''constitute 
an offence” are the act or acts, the particular 
kind and degree of intention and particular 
result which together make up the e.ssen- 
tial element.^ of a specific offence. An "act" 
very often is, |)ut is not necessarily, one of 
the facts constituting an e.«.seTitinl element 
of the offence charged, it may he merely 
evidence from wdiicli, with other facts prov¬ 
ed, a fact con.stituting an element in the 
offence may be inferred. In considering the 
section it is important to bear in mind that 
facts may be proved by way of inference or 
presumption a.s well as by direct evidence. 

In opening his case, tlie prosecutor is bound 
to state not only what specific acts he alleges 
the accused to have committe'b and for 
which ho asks Court to inflict punish¬ 
ment, but also what acts or things done by 
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the accused, he expects to prove by direct 
evidence, and to' show how from these acts, 
and other facts which he expects to prove, it 
may be inferred that the specific acts 
punishable by law were really committed. 

The prosecution is entitled to suggest 
alternative possible inferences, and to urge 
the adoption of a particular one, but all 
acts and events whicli it intends to prove by 
direct evidence, and which form part of the 
prosecution case, must be definitely and 
positively alleged. 

In most cases, tlie prosecution lias to 
anticipate doubts of two classes: firstly^ 
whether the evidence, or certain portions of 
it, will be believed; secondly^ what inferences 
will be drawn from the evidence, if believed. 
It is with these doubts in view that the 
particular form of charge is decided on. 

It is clear from the opening words of sec¬ 
tion 236 that the doubts for which it seeks to 
provide are of the second class. Tlie doubt 
which of several offences the facts proved 
will constitute must arise from the very 
nature of the acts of which it is intended to 
offer evidence. The doubt is as to the 
inference which will be drawn by the Court. 


Where such doubt arises, the accused 
may be charged with having committed 
all or any of such offences; or he may 
be charged in the alternative with having 
committed some one of the said otfences. 
In this case we are concerned only with 
charges in the alternative. It is necessary 
to distinguish them from what may be 
termed alternative charges” where the 
accused is charged under two separate 
charges with having committed either 
offence A or offence B. It is not usual to 
insert the word “or” between the two 
charges, hut it is explained to the Jury 
that a verdict of guilty is asked for, on 
only one of them. The essential difference 
between cumulative charges, alternative 
charges and charges in the alternative is 
that under the first the Court is asked to 
convict of two or more offences, under the 
second of any one specified offence, under 
the third of one or other of two offences 
without specifying which. 


"'•'“‘ever expressly im- 
cept tha^t T “PPl'eation ex- 

nave a special origin. !„ practice, however. 


the use of a charge ip the alternative is 
restricted to narrow limits. 

In the first place, the section is nothing 
more than a permissive rule of procedure. 
Whether it is expedient to frame a charge 
in the alternative or whether it will un¬ 
fairly embarrass the accused in the conduct 
of his defence are two of the most im¬ 
portant questions which should be answered 
satisfactorily before the procedure is fol¬ 
lowed. 

In the second place, the cases in which 
a charge in tlie alternative can be effective¬ 
ly used must necessarily be rare. The 
prosecution is never relieved of its burden 
of proving the guilt of the accused and 
the prosecution case must be such that it 
is a fair inference from the facts of which 
direct evidence is offered that tlie accused 
committed one of two offences, otherwise 
the trial on a cliarge in tlie alternative must 
inevitably prove futile. 

There is no autliority for asserting that the 
alternative offences must be offences dealt 
with under Uie same Chapter in the Penal 
Code, or “cognate” in any other technical 
sense but they must from tlie nature of 
the case be sucli, that the commission of 
each can reasonably be inferred from the 
same facts. Tor this reason, tlie cases in 
which distinct offences can form the subject 
of a charge in the alternative are not like¬ 
ly to be of frequent occurrence, illustra¬ 
tion (b) to section 403 seems to indicate 
that the Legislature con.sidered that no case 
could arise in which robbery and murder 
could be included together in a charge in the 
alternative but 1 am not prepared to deduce 
from this illustration any general rule. 

The most ordinary case of doubt arising 
as to the inference wliich the Court will 
draw is when the inference is as to the 
nature and degree of the accused’s intention 
But in almost all such cases there will be 
separate alternative charges so that in the 
event of the accused being convicted of 
the most serious offence he can be punished for 
It. Ihere would be no practical advantage 
to the prosecution to have a charge, in the 
alternative of two offences differing only in 
degree; indeed, the very object of having 
the double charge would be defeated. If 
there IS doubt whether the conviction will 
he of murderer of culpable homicide not 
amounting to murder there should be two 
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Separate charges and the Jury ^vill be 
directed to find the accused guilty under 
one, or the other, or acquit on both. (Section 
299, Criminal Procedure Code.) 

As a charge in the alternative forms an 
exception to the general rule tliat a charge 
should definitely state the precise acts, 
punishable by law, which the accused is 
alleged to have committed, its adoption must 
f Iways cause some degree of embarrass¬ 
ment to the conduct of the defence and 
tlie Legislature seems to have contemplated 
that this consideration would restrict its 
use to offences punishable under the Penal 
Code. At any rate, we find that there is 
no section in either the Penal Code or in the 
Criminal Procedure Code which authorises 
the infliction of any sentence on a person 
found guilty in the alternative of an offence 
under the Penal Code, and oneunderaSpecial 
Act. Section 86V (8), Criminal Procedure 
Code and sections 72 and 40, Indian Penal 

Code, refer only to effences under the Penal 
Code. 

In the present case, the "acts” alleged 
were that; (1) Accused being entrusted 
with a number of "bearing letters” and 
under a duty to collect and bring back a 
certain sum of money, went on his rounds. 

(2* He returned bringing neither letters 

nor money, and gave no explanation. 

In my opinion, a doubt arose from tlie 
very nature of these acts whether accused 
had made away with the letters, or had 
collected and misappropriated the money 
due on them, and the acts were sucli as 
to raise a fair probability that the Court 
would infer from them that one of the 
two offences had been committed. The case, 
therefore, was one in which a charge in 
the alternative was justified by the express 
terms of section 236. 

But it was inexpedient to frame such a 
charge, for on the completion of the trial the 
Court had, so far as I am able to discover, no 
power to pass sentence. 

In my opinion the charge was technical¬ 
ly correct, but the conviction and sentence 
were bad. 

I would, therefore, reverse the conviction 
and sentence on the second charge. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

MiscELLANKoas CiviL Ai'peal No. 13 OF 1909. 

June 24, 1909. 

Prescnfi—'Slv. Sunder Lai, J. C. 

HA^I PARTAP—Defendant—Appellant 

BAGIICIIL MISRA—Plaintiff and others 
. —Defendants—Respondents. 

Iof Proprrhj Art (rv 18 H 2 ), H6 and 87 

~l)rrn;> fo, Joreclosnre obloincd agnimt all the defend. 
(int^-Onier aUnhitr i.htnincd only againsit some of 
•he dejendants, validity of-Paymcnt of the tkceetal 
amount hy the defendant against whom no ordee absolute 
passed, efject of—Forcclosarc decree discharged by the 
vayment made hy one defendant against all~~Decrce 
j<nnf and indtvistblc against all the jadgmcnt-dehlors— 
iiedemption by a puisne mortgagee, effect of. 

In :8<»2 one Jl mortgaged a portion of his share 
r*v' way of comlitionnl sale in favour of the respondent. 
ftubsequenHy. in 1S9G, after the death ofi?., Jiis sons 
nn>itjjay’ed with possession the entire share to one 
A., now represented by the appellant. The re- 
.S»'ndent instjtutod a soil for foreclosure on his mort- 
gage of 1892 and impl aded K., and the sons of 
as defendants to his suit and obtained a decree for 
foreclosure. In applying for an order absolute, 
louever, be di«l not make A*, a party to the proceed- 
nigs and obtuine<l the order only against the .sons of 

I 'at the ol»jeetion of K, it was 

dccnied that the order obtained against the sons of 
/b. did m>t bind bini and that he .should be allowed 
to depostt the decretal amount and thereby to redfotii 
tlie property. K. di-posited the money which the 
tospondent withdrew and thus his mortgage wtis 
sat tsMed. The respondent now, on the basis of the 
order absohilc against the sons of Ji. alone, sought to 
rednem A'.'s mortgage of ISOG. The qttestion for 
decision wns, wliuf her tlicM>rdcr nhsoluto obt^inccl by 
the resjiomhmt couhl still he considered ns sttbsistii^j 
although his decretal amount liad been deposited in 
full and bis mortgage-decree satisfied: 

Held, that the decree for foreclosure f>btaiiie(l by 
tlio respomloiit was a joint and itidivisii>lo decree 
against all the defeiulants utiil there coukl ho only 
one ord<T absolute affecting all the «lefendants. Tho 
effect of the deposit of money by K. who was not a 
party to tho<uder absolute, was that the rosponMcnt'a 
mortgage bad l>een satisfied in its entirety and ho 
could not, therefore, urge that tho ciptity of redemp- 
tioii, which was acquireil by Idni as a complement to 
the mortgagee-riglits inidoran incomplete foreclosure 
proceeding, still vested in him. 'The effect of tho 
payment of the decretal money by A', was that the 
respondent s rights jis mortgjigec passed to tho 
redeeming ymisne rnortgageo whatever the}' were at 
the date of such payment. 

Hussanlhoi v. Vmaji, 28 B. 168; Kcdar A’af/i V. 

Syrd Ilnjlz Ali, 10 U. C. 350, i-cforred to. 

Pandit Gokaran Nath Misra, for the Ap¬ 
pellant. 

Mr. Zahur Ahmad, for Mr. Husain, 

for the Re.spondento. 

JUDGMENT.—This is a rather peculiar 
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suit for redemption of a mortgage. The 
circumstances shortly are as follows: — 

On the 26th September, 1S92, one Bhawani 
Din who was the owner of a ‘2-anna S pies 
share in the village of Khatmipur mort¬ 
gaged his one-anna share thereof by way 
of conditional sale in favour of Bachchu ^lisra 
for tho Slim of Rs. 500. Bhawani Din died 
shortly after, and on 18th November, 1896, 
his sons mortgaged with possession their 
entire 2-anna 8-pie share to one Kashi Ram 
for the sura of Rs. 300. The appellant in 
this appeal is a legal representative of Kaslii 
Ram. Bachcliu Misra instituted a suit for 
foreclosure on his mortgage of 26th Sep¬ 
tember, 1892. He impleaded tlie sons of 
Bhawani Din and Kashi Ram as defendants 
to the said suit, and on 3rd October, 1901, 
ho obtained a decree for foreclosure under 
section of Act IV of 1882. Bacbchu 
Misra applied for the .said decree being made 
absolute on dtb August, 1902, against the 
heirs of Bhawani Din only. The said heirs 
applied for enlargement of the time to pay 
the mortgage money and obtained it from 
the Court. Anotlier application for foreclosure 
was made against them on the expiration 
of the enlarged period of time for payment 
of tlie mortgage-money, but it was dismissed 
in default of prosecution. rUia.ately, tho 
decree-holder applied for an oi-der absolute 
under section S7 of Act IV of 1882 against 
tlie heirs of Bhawani Din and obtained the 
said order against them on 25th April 1903. 
Kashi Ram was no party to any of these 
proceedings. 

On the strengtli of the said order Bachchu 
Misra applied for possession of the mort¬ 
gaged property. Thereupon, Kashi Ram on 
the 19th March, 190C, Tiled an objection in 
Court in which he urged that the entire 
foreclosure proceedings were had in law, 
inasmuch as he was not made party to 
them and the order absolute made on the 
25th April 1903, was of no force and 
validity as against him. The Court gave 
effect to the object on and allowed him to 
redeem on payment of the mortgage-money 
due to the decree-holder on 24th April 
1906. Tliis order was upheld in appeal 
by this Court on the 5tli January 1907. 
Kashi Ram deposited the amount due to 
the mortgage Bachchu Misra and thus re¬ 
deemed the mortgage of 26th September 


1892. Bachchu Misra has drawn the money 
deposited to his credit and his mortgage 
has thus been satisfied, Kashi Ram had been 
temporarily dispossessed by Bachchu Misra 
on the strength of the foreclosure order of 
25th April 1903. But on the said order 
being held invalid he was put back into posses¬ 
sion of the said property and is now in posses¬ 
sion thereof. 

The present suit has been instituted by 
the plaintiff Baclichu Misra on the allegation 
that by the foreclosure proceedings of 25th 
April 1903, as between himself and the heirs 
of Bhawani Din the decree for foreclosure 
has become absolute against tiiera and their 
riglits as mortgagors have now passed to 
him. He, therefore, as a representative of 
the mortgagors, now sues to redeem Kashi 
Ram’s mortgage of tSth November 1896. As 
a prior mortgagee under the mortgage of 26th 
September 1892, Bachcliu ^lisra has no right 
in law to redeem the puisne mortgage of 1896 
in favour of Kashi Ram. He can only sue for 
redemption if the riglits of the mortgagors 
have by any proce.ss of law been transferred 
to him and the only question in tliis appeal is 
wliether by the order absolute of 25th April 
1903, the rights of Bhawani Din’s sons have 
passed to the plaintiff. The Court of first 
instance held on this question in the negative 
and dismissed tlie suit. The learned Sub¬ 
ordinate Judge on appeal has held in favour 
of the plaintiff, and holding that the plain¬ 
tiff is entitled to maintain this suit for re¬ 
demption, has remanded the case under 
Order XLI, rule 23, of the Code of Civil 
Procedure, for trial on the merits. 

The present appeal has been instituted by 
Rain^ Partap who is the legal representative 
of Kashi Ram, the pursue mortgagee. The 
decree of 3rd October 1901, was a joint and 
indivisible decree against all the defendants. 

It gave them a right to redeem the inort- 
gage of 26th September 1892, within the 
period of time specified in the decree and on 
default of payment it granted the plaintiff 
in that case a joint and indivisible decree 
for foreclosure. 1 here was one decree in 
the case and there could be only one order 
absolute affecting all the defendants under 
section 87 of Act IV of 1882. The decree 
as a whole can be made absolute under 
section 86 of the Act. Now, in this case, the 
decree-holder did no' obtain anorder ah.solute 
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8.8 R^RiTist i^ashi Rim. In the proceedings 
which followed, Kaslii Ram was held entitled 
to pay him the mortgage-money and dis¬ 
charge the plaintiffs mortgage. The legal 
effect of those proceedings is, that it has 
now been finally held that nothing done in 
the way of foreclosure under the order of 
25th A^pril l!)0o, affected the rights of Kashi 
Ram. bo far as he is concerned,these proceed¬ 
ings are merely waste paper. As l)etween 
Kashi Ram and Bachchu Misra, the decree 
of 3rd October 1901, has been discliarged 
by payment to the latter of the mortgage- 
money and under section 71 of Act IV of l8S2 
all tlie rights which once vested in liachcliu 
Misra as mortgagee liave now passed on to 
Kashi Ram and his legal repi’esentative. 
Bachchu Misra cannot now be permitted to 
urge that he is still a mortgagee under the 
document of 26th September, lb92. It is 
only a mortgagee, who, as sucli can fore¬ 
close the equity of redemption, and when his 
title as mortgagee passed to Kashi Ram ho no 
longer retained the character of a mortgagee 
in which character alone he could foreclose. 
If the foreclosure proceedings of 25t}i April 
1903, are good and binding it is the person 
now entitled to the mortgagee riglits under 
the document of 26th September, 1892, in 
whom the equity of redemption can vest and 
that person is now Kashi Ram, the person in 
whom the mortgagee-rights have now vested. 
Foreclo-^^ure vests the equity of redemption 
in the mortgagee and not in one who has 
ceased to be a mortgagee. In my opinion, 
however, when Kashi Ram applied on the 19th 
March 1906, to re-opeTi the foreclosure pro¬ 
ceedings and the Court granted Ids prayer 
on 24:th April 190^\ the ex parte order of 23rd 
April, 1903, was set aside as a whole. It 
has been held that if, on an application under 
section 108 of the Code of Civil Procedure, 
1882, an ex parte decree is set aside the order 
is passed in favour of all the defendants 
[Bhura Mai v. liar Kishan Dns (1), Moham¬ 
med llamididla v. Tohnrennissa Bihi (2).] On 
the principle of these cases it must be taken 
that the order absolute was set aside com¬ 
pletely. Under the English Law wlien fore¬ 
closure is re-opened it is re-opened as a 
whole (Robin’s Law of Alortgage, page 
1050). The invalid fereclosure proceed¬ 
ings aforesaid, therefore, did not vest the 

(1) 24 A. 883. 

(2) 25 C. 156. 
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equity of redemption in the plaintiff, both 
because tlie proceedings were invalid and be¬ 
cause the plaintiff lias ceased to be the mort¬ 
gagee in whom alone by foreclosure the 
equity of redemption can vest. The Court be¬ 
low has, liowever, relied in support of its view 
on the ruling of the Bombay High Court 
>n Un.^sauhhaiy. Umaji which has been 
followed by this Court in Kcdar Nath v. Syed 
llnfi: Ah (T). In the case of Husmnhhai v. 
f vw,n (3) the mortgagee liad obtained a final 
decree for foreclosure against the mortgagors. 

3 fie foreclosure proceedings were good as 
between the parties to the decree. As the 
mortgage of the foreclosing mortgagee in 
that case still sub.sisted, it was held that the 
foreclosure proceedings vested in him the 
entire rights of the mortgagors and as such 
he was entitled to exercise tlie right of re¬ 
demption as against a puisne mortgagee. 

I flat case is inapplicable to the circum¬ 
stances of thi.s case for many reasons. In 
the first place, the puisne mortgagee in this 
case though a party to the order absolute 
under section 86 of Act IV of 1882 was no 
party to the order absolute under section 87 
of tlie Act and tlie entire proceedings were 
invalid as against him. In the Bombay 
case the foreclosure proceedings were still 
subsisting and in force between all the par¬ 
ties to the original decree. In this case, in 
the subsequent proceedii^gs between the par¬ 
ties, they Iiave been held to be invalid 
and the plaintiff cannot now be heard to 
set up the validity of the said proceedings 
as against Kashi Ram’s heirs in face of 
the final adjudication of their invalidity be- 
twean the plaintiff and Kashi Ham. In the 
next place, unlike the Bombay case, this 
is a case in which the plaintiff’s rights ns 
mortgagee have been transferred to Kashi 
Ram by virtue of the payment made by the 
latter. Ihe plaintiff cannot urge that the 
equity of ledeinption, which is only a comple¬ 
ment to the mortgagee-riglits acquired by 
foreclosure proceedingff, still remains in him. 
The plaintiff is now in this difficulty tha*', 
if the foreclosure proceedings are valid and 
binding upon the heirs of the original mort¬ 
gagors, by receiving payment of the mort¬ 
gage-money from Kashi Ram, the rights 
of the plaintiff as mortgagee passed to the 
redeeming puisne mortgagee whatever they 

(3) 28 B. 163. 

(4) 10 O. C. 356. g 
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were on the date of such payment. In a 

ST ^ “ortgagee 

^ght m hi, term have foreclosed the prior 
plaiSiTa ““'■‘gagor. The 

cJ«! ■ “^.^^“reclosure proceedings. The 

that thT T^- TaT ^ ‘'“'d 

tha the plaintiff has not acquired the rights 
of the mortgagor by virtue of the invalid 

emnot competent to set up the said pro- 

red TH"."®'^,"'’®" *'“®y '-ve b'el. 

order TTTr ‘T"®® *''® “PP®®'' ®®‘ “*‘'’6 ‘'>0 
Courts.^ costs in all 

Appeal allowed. 

SIND JUDICIAL COMMISSIONKR’aS 
^ COURT. 

LxEcniON Proceeding Soit No. 9 of 1909. 

Aprils, 1911. 

1 .^ A « A xr Pratt, J. C. 

KARAM ALLAHI SHAH MAHOMED— 

J ddgment-Creditor 

, versus 

^ MARIAM, WIFE OF KARAM ALLAHI— 

/!• •! M t Deutor. 

fU ami 12 ? n'oT '■ tsos;, 0 . XXI, ,, 33 
( ) and {2)^Jlestdutto» ofronjuynl nghts—Detention 

of wife in prison — Discretion of Court 

“ .‘^“cceo for restilution of co.qugal 
nglits a Court ouglit, m t|,o exercise of its'^ cHs 

oret.on under Order X.XI, rule 3.3(1), to decli™ to 

en orco the decree by the detention in prison of the 
™^nnd’'t7T' T ? ‘7 "'“rriage was an unhappy 
adulto). ““ "''to ’rith . 

J“<^Sf™c"t-"editor. 
UKI)JiK._Tbe parties are evidently un- 

happily married and the husband himself 

has charged Ins wife with adultery. When 

the husband has made such a charge against 

his wife, it would be barbarous to compel 

the wife on pain of imprisonment to return 

to Jive with him. In exercise of my dis¬ 
cretion under Order XXI. rule 33 (1) I 
decline to enforce the decree by the detention 
in prison of the judgment-debtor. The case is 
not one in which an order under rule 33 (2) 
would be appropriate. 

Application dismissed. 

Application dismissed. 
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MADRAS HIGH COURT. 

Letters Patent Appeal No. 51 of 1910 

March 30, 1311. 

Prc.c,,/;_Sir Ralph Hen,son, Judge, and 

Saiidara Aiyar. 

KODAM MALLAYTA-Am.huMr 

o,. ^ versus 

two®KAMAY YA- Respondent. 

ail uustainped promissoi-v unto. /„ „ suit hT'tr® 
lien oil tlic piojiei ty: ‘ '■'‘"''"•■ a 

... ^.Lii.i.Ti:i;: 

Wlieio a document wluVI, cannot ho used in evi 

Siiigii 

^•dhi lUihti V. \ elomula Sivun 10 M Qa v ; T , 

Wrn™ 5 „n-ni, v. fbn’uolp,,, 26 Vf 11 ? 15 

Appeal under section 15 of the Letters 

mTT’, ®‘i® °f ‘>'e Hon’ble 

Mr. Justice Krisbnasawmy Iyer dated I'^fL 

August 1910 ill C. R.P. No. 742 of 1908 

presented against the decree of the District 

19oT s 7®r7?. ®' C- S. No. 897 0 

1908. See 7 Ind, Gas. .320. 

Mr. .T Prakasam. for the Appellant, 
ent ■ for tl‘e Respond- 

appeal from 

g !f T '^rishnasawmi Iyer, J “ 

Ecdah Ma /iam v. Tangoppala Ramaya ( 1 ) 
in which the learned Judge oonfirm.d Vu ’ 
judgment of the District Munsif of BeTwada 
who dismussed the plaintiff'., suit to recover 
the amount due to plaintiff for fh« 

tss'-zzzi-T 'f 4- “«“• 

Sr*”, ir:/''’-” “ 

which has been'^held^by“botMr'^Af'^''""“®"*^ 

the learned Judge to"he a ’nr 

and as the document could noT ®®®"^'"®^®' 

0) 7 Ind, Cas. 320,. 1 
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be acted on the learned Judge held that the 
suit was riglitly dismissed. It is contended 
in this appeal that as the transaction of sale 
itself gave the plaintiff a complete cause of 
action lie is entitled to a decree for the 
amount apart from the promissory-note. It 
is, no doubt, true that tlie sale entitled the 
plaintiff to the payment of the balance of 
purchase-money, and the law gave liim also 
a lien on tl)e property for the amount. The 
promissory-note by itself would not, accord¬ 
ing to the allegations in the plaint, extinguish 
the lien as the sale was not in consideration 
of a covenant to pay the balance of the pur¬ 
chase-money but in consideration of the pay¬ 
ment of the money itself. But tins suit is 
not one to enforce the lien on the property 
but to enforce the personal obligation of the 
defendant to pay. In a suit to enferce this 
obligation the principle laid down in Pothi 
Reddt V. Velayndha Sivan (‘2); Yerlagadda 
Veeraraghavayya. v. Goranthi Bamayya (3); 
Sheikh Akhnr v. Sheik Khan (4) is applicable. 
That principle is that where a document 
which cannot be used in evidence is execut¬ 
ed to evidence a complete pre-existing right 
a suit may be maintained on the original 
right itself unless it be shown that it was 
entitled to merge the right in the document, 
but where at the time that an obligation 
comes into existence, document is exe¬ 
cuted as the evidence and record of that ob¬ 
ligation a suit to enforce it can be only on 
the document it.self. In this case the plaint 
does not show that the case falls within the 
former category of cases. Whether the 
plaintiff may not still be entitled to institute 
a suit for the enforcement of his lien, it :s un¬ 
necessary to consider. 

We agree that this suit was rightly dis¬ 
missed. 

The appeal is dismissed with costs. 

Appeal dismUsed. 

(2) 10 M. 94. 

(3) 29 M. Ill; 1.5 M. L. J. 484. 

(4) 7 C. .3.56. 


FULL BENCH. 

PUNJAB CHIEF COURT. 
Criminal Revision No. 1163 of 1910. 

April 21, 1911. 

Pretient: —Sir Arthur Reid, Kt., Chief Judge 
Mr. Justice Kensington, Mr. Justice 
Johnstone and Mr. Justice Chevis. 
NARAIN DAS and othsks—Pstitionkrs 

versus 

}fusammat DTRGA DEVI and another— 
Complainant.*^—Respondent.s. 

Crimhiol Procrdiiic Code (Art V of 1898^, 107, 

1 19, 437— *Accu$iul person"—Whether n person from 
irhom seruritij has been demntided under s. 107 is an 
arciised person Further tnfpa'nj, whether can he ordered 
of a person relerif-fd under s. 119. 

A person from whom security lias been demanded 
under section 107, Criminal Procedure Code, is not 
an accused person so a.s to permit a District Mngis- 
tmto or Sessions Judge, as the case may be, to take 
action uiid(*r section 437 of the Code and order 
furtlier inquiry, should that ])erson have been released 
or discharged under section 119. 

Mohninmnd Khan v, Einj>eror, 42 P. R. 1905; Cr. 
131 P. b. R. 1905; 2 Cr. L. J. 637, approved. 

Manna V, Et>.}>eror 2A V. 11, 1^03; Cr. 20 P. L. R 
1904; 1 Cr. L J. 96; Chet,, v. Qokha Singh, 33 P. E. 
190.5 Cr 149 P L. R 19' .5; 2 t.T. L. J. 716, overruled. 

\rlii Tnji Ammnt v. Chidamharavcla Pillai, 33 M, 
85; 4 Iml. Cas, 10.57; 20 M. L. J. 137; 6 M. L. T. 1.^3; 
H Cr. L. J. 162, referred to. 

Petition, under section 439 of the Criminal 
Procedure Code, for revision the order of 
the District Magistrate, Amritsar, dated the 
8th August 1910, reversing that of the 
Magistrate, 1st Class, Amrit.sar, dated the 3rd 
June 1910, dismissing the complaint against 
petitioners in default. 

Pandit Ramhhaj Datta^ for the Peti¬ 
tioners. 

The case coming on for hearing before 
Johnstone and Chevis, JJ., the Court made 
on 9th March 1911 the following 

ORDER OP REFERENCE TO A FULL 

BENCH. 

The point in this case is whether a per¬ 
son from whom security has been demand¬ 
ed under .secticii 107, Criminal Procedure 
Code, is an accused person” so as to per¬ 
mit the District Mngislrate or Sessions 
Judge, a.s the case may he, to take action 
under section 437 of the Code, and order 
further inquiry should that person have been 
released or discharged under section 19. 
There is a di.stinct conflict of authority in 
this connection l^fanna v. Emperor (1) and 
Chetn V. Gokha Singh (2) being opposed to 

(1) 24 P. R. 1003 Cr.;20P. L. R. 1904:1 Cr; L. J. 96. 

{2) 33 P. R.1905 Cr.; 152 P. L.R. 1905 ; 2 Cr.b.J. 716. 
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without refelce I Z7L:1:^^:TZ 

LToI^'“ eT, by a F 

Bench. ’ ‘o <> Full 

OPINION OF THE FULL BENCH 

Ane question referred to this Full u i 
"m.:: •'*“ “ “ond:"-"'" 

Pr™d.„Cod., i. .. tSjd i™ 

as tn permit the District Magistrate or 
Sessions Judge, as the case may be to take 

action under section 437 of the Code ^ 
order further inquiry should ^ba: *;erso^ 

have^bemi released or discharged under sec 

The question was anwered in the affirm- 

Oolha^9^^T(n''' O/ietii V 

TuthorTu wh''-of 
RaiipI ^ ^*^*®*^ render reference to this 

point ardir:"^-,- the 

Tan Ammal v. "chidarnSraZt Pi/L' ^i) 

;rl':,:r s.-;- 

the correct view of tlm law The r'^ 

Question is therein fully discussed and itteed 

aary to d-“" "ot neces- 

y to discuss ground No. 5 of this revision 

petition ,n which it is urged that the order 

an ac uit:fr “‘^amounted o 

Auit'’mV^ of 8th 

j (3) 42P.K,i905 Cr..,31P.L.lt. .005; 2 Cr. L. 

L. 0. .37; 0 


OUDH JUDICIAL COMMISSIONER’S 
^ COURT. 

second Civir, AppEiL No. 263 op 1910 

March I, 191 1 . 

SINGH andothgrs-Defendants— 
Appellants 

~-I*i'AiNT/FF—R espondent. 

/«TKls/or litiffafion, effect of~~ 


Ufi-eem.nt with ih. ].l„i„,|V"h. tthluh 7"”’ '“’"i “'' 

S'iSS GC;:', £s i =.£ 

possesLr of ! ^ sued for 

H'h V-r-- 

......h h.»'ll; 

belmv allowed tlio iilaintiff's claiin- ^ ^ 

l.,ii;„ i. TE?"; “'“""1," lit. 

.. A.,,1.1,;ii,!t-,;;j 

n'KjhHimth V. 20 C S4R. 90 r a ito 

S;ngh V. Jlhu,j,v„„ J]M,d Si„gl 

mT' p 'n 

n < for the Appellants, 

i audit UaA-ara,, AnMJLVro, for the Re. 
spondent 

JUDGMENT.—The questions raised 

dWr aomewhat more 

d Hicult than the Courts below have realised. 

sti'ted"- 

One Indarjit Singh was entitled to succeed 
to certain immoveable property on the death 
of Musammat Horkoera, who had been in 
possession of the same as a Hindu widow he 
being the nearest reversioner of that ladv*a 
deceased husband. The property was, as a 
matter of fact, m the possession of certain 
other reversioners, who represented an elder 
branch of the family hut were one step 
fartherremoved than Indarjit Singh in descent 
from he common ancestor. Indarjit Singh 

himself was an old man and either had no 

funds with which to pro.secute his claim to 
the property or did not choose to embark 
any money of his own in the litigation He 
therefore, on February 18th, 1908, entered 
intoan agreement with the plaintiff-respond- 

ent Kesri Singh, the effect of which is the 
es.sential point to he determined in this an- 

peal. 1 he agreement in que.stion was un- 
doubtedly on all fours with that which form¬ 
ed the basis of the litigation in the reported 
case of Raghunath ^. Nilkanth (1), decided by 
their Lordships of the Privy Council. KesH 


(1) 20 C. 843; 20 I. A. .12. 
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Singh was to provide the entire expenses of 
the litigation, whatever they might l>e ; aiul 
in return for the consideration. Indarjit 
Singh undertook tlmt he, on obtaining posses* 
sion of the property in question, would make 
over one-half of the same to Kesri Singli. The 
document in question was stamped as an 
ikrarnama or agreement with a stamp of the 
value of He. 1 and was only registered on the 
date already given. I have no hesitation in 
agreeing with tlie Courts helow that tlie 
agreement in question was not void either on 
the ground, tliat it was opposed to public 
policy or that it was of the nature of a 
wagering transaction. It did ooiifer upon 
Kesri Singh certain riglits as against Indarjit 
bingh which he could enforce hy a suit in 
tlie event of the latter’s endeavouring to re¬ 
pudiate the contract. The question, how¬ 
ever, wliich the Courts Ijelow seem to 
me to have overlooked, and which is dis¬ 
tinctly raised by the lirst paragraph of the 
memorandum of appeal now before me, is 
whether this agreement conferred upon Kesri 
Singh any rights as against the persons in 
possession of the property. In other words, 
dil any title to the property as such pass 
to Kesri Singh in virtue of this agreement 
of February 18th, 1908. 1 have carefully 

considered the terms of the agreement and 
it seems to me beyond doubt that it does not 
amount to a sale" as defined in the Transfer 
of Property Act, or to a “conveyance” as 
defined in the Indian Stamp Act. It was not 
stamped as a "conveyance ’ and was evidently 
not regarded as such by tlie parties concerned. 
In the Privy Council case to which I have 
already refei’red, the suit was one to enforce 
the terms of the agreement against the party 
executing it, and it wa.s never suggested that 
the agreement in itself had conferred title on 
the person in whose favour it was made. On 
the contrary, the result of the suit shows clear¬ 
ly enough that in the view of their Lordships 
of the Privy Council no title had passed to 
the property as such. The distinction drawn 
in the Transfer of Property Act (IV of 188.^) 
between a “sale” and a contract for sale” 
is clear, and it is specially provided that the 
latter does not in itself create any interest 
in or charge on the immoveable property con¬ 
cerned. The other reported case to which 
my attention was drawn [Lul Achal Ram v. 

Jla a Kazim Husain Khan (2)] does not touch 

(2)8 0. C. 155; 9 C. W.N. 477; 27 A. 271; 16 M. L. 3. 
97. 


thi.s point because in that case there bad 
been an out and out sale by the owner. A 
case much more nearly on all fours with the 
present one i.s that of Bajrangi Singh v. Bhag- 
irau Balihash Singh (3). There is no doubt 
this distinction to be drawn, that in this re¬ 
ported case the agreement sought to be en¬ 
forced bad been made during the life¬ 
time of the widow in possession of the pro¬ 
perty, so that it amounted to an attempt to 
transfer the chance of an heir apparent suc¬ 
ceeding to an estate. The learned Judicial 
Commissioner held that such a contract was 
void, and could not even have been made 
the basis of a suit for specific performance. 
Jn the case now before me I think the agree¬ 
ment in question could have been made the 
basis of suit for specific performance after 
Indarjit Singh had obtained possession of 
the whole of the property concerned; but in 
otlter respects the facts f)f this reported case 
were more in favour of the party seeking to 
enforce the agreement than are those of the 
case now before me. I have been referred to 
the decision of this Court Haji Niyamat 
Ali v. Jlabi Bakhah (4), In that case the 
plaintiff was seeking to enforce an agreement 
similar to tlie one now before me against the 
executants of the same after they had sac- 
ceeded in obtaining possession of the property 
to which tlie agreement referred. The plain¬ 
tiff obtained from this Court a decree for 
possession according to the terms of his agree¬ 
ment; and the point whether the suit should 
not have been rather one to obtain execution 
of a valid title-deed was not considered or even 
rai.‘«ed. In any case there is a vital differ¬ 
ence between a suit to enforce an agreement 
as against the persons executing the same, 
and a .suit like the present which proceeds 
upon a claim of title to immoveable pro¬ 
perty as against persons in po.sse.s.sion of the 
same. The present suit was brought on 
March l.st, 1909 by Indarjit Singh and Kesri 
Singh jointly. The plaint recites that 
Kesri Singh is entitled to a half share (msf 
ka haqq'lar hai) in virtue of the agreement of 
February 18th 1908. There is no doubt an 

admission by Indarjit Singh which could have 
been pleaded against the latter in the event 
of a suit, but it cannot be said to operate 
so as to confer title upon Kesri Singh if the 
agreement itself failed to do so. As a matter 
of fact, Inderjit Singh died before the aoit 

(3) 11 O. C. 301. 

(4) 8 Ind. Cas. 500. 
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was decided even by the 6rst Court and hia 
place in the litigation was taken by Uman 
feingh, brother of Kesri Singh, in whose 
favour Indarjit Singh had executed a deed of 
gift m respect of one-half share in the dis¬ 
puted property. I have to-day by a separate 
order upheld the decision of the lower Ap¬ 
pellate Court by which Unian Singh recovers 
possession of one-half share in the property 
in dispute by virtue of this deed of gift, it 
can scarcely be said, therefore, that the equi- 
ties of the case are very clearly or overwhelm¬ 
ingly in favour of Kesri Singh. On the 
^it as brought I am clearly of opinion that 
Kesri Singh’s claim to a half share in virtue 
of the agreement of February 18th, 1908, 
must fail because the said agreement confers 
upon him no interest in the property in dis¬ 
pute capable of being enforced by asuit against 
partie.s in possession who are not themselves 
bound by the terms of the agreement. I, 
therefore, acceptthia appeal and setting aside 
the decision of the lower Appellate Court, 
dismiss the claim of the plaintiff Kesri Singh 

toone-half share of the property in suit with 
costs in all Courts. 

Appeal accepted. 


OUDH JUDICIAL COMMISSIOMEIVS 

COURT. 

Second Civil Appeal No. 229 of 1910. 
February 16, 1911, 

Present: —Mr. Chamier, J. C. 

Thakur SHEO NAHAIN SINGH and 

ANOTUEK—Defendants—Appellants 

versus 

CHANDRABHAL and others—Plaintiffs 

—Respondents. 

H iitcr nyhls^ltiiHirian oivuers, rights uf - Injunction 
test}ainingihe rtporian owner from erecting a dam 
across thyiver-Rights of such owners to the flow of 
ivater not absolute and exclusive but relatire-Injunc. 
twn allowable only so far as to stop the Jlow of the 
or cause matcriul injury to the other owners. 
Iherespomlenta owned a village on the bank of 

u Boiao other villages 

about 12 miles higher up the river The appellauis 

built a dam across the river and the respondents, 
thereupon, sued to obtain a permanent injunction 
restraining them from hereafter building a dam 
across the river which would prevent the water from 

rc.spondent8’ village or materially 
Pm w- "'»tcr that Hows down The 

iiijunetioH rostmining the 

H 11, that the terms of the injunction granted ircrc 


too wide. According to the ordinary law each owner 
lias ^ right to ho usufruct of the river or stream 

means not an 

absolute or exclusive right to the How of the water 

but subject to the similar right of ail the proprietors 
of he banks on each side to the reasonable enjoyment 

of tlic same: m short, a riparian owner has a right to 
use ami consume tlio water for irrigating tlio laud 
abutting a natural stream, provided that he does not 
thereby cause a material injury to other like owners. 
Ji.o decree of tho Courts below was, tl.erefore, modi- 
bed and an injunction granted restraining the 
apiiellniits from damming up tlic river in such a 
way as to stop tl.o How of ll.o stream or cause a 
material injury to the respondents 

DMary. t9 li, 357; 7 Bom. L. K. 2C5; Debi 

Prasad v.Joynath, 21 C. NG.3; 24 i. A. 60 fP f’ i 
referred to. ' ' 

Appeal against the order of the Additional 

District Judge, Lucknow, dated the 11th 

March 1910 confirming that of the Munsif 

South Lucknow, dated tlie 30tli October 
1909. 

Mr. A. P. Sen, IJabu Basmieo Lai, Mirza 
Saniinllah Beg, Mirza Mohamynad Abid and 
liabu liar iJayal, for the Appellants. 

Mr. Mumtaz Uusain, Habu Bisheshar 
Lath and Babu Kalka Prasad, for the Re¬ 
spondents. 

JUDGMENT.—This whh a suit by the 

respondents for demolition of a dam built 
by the appellants across the river Sai, for a 
permanent injunotion restraining the appel 
lants from Iiereafter building a dam across 
the river which will prevent the water from 
flowing down to the respondenfa’ villages or 
materially reduce the amount of the water 
that ilow.s down and for damages. 

Ihe Courts below have granted an injunc¬ 
tion and awarded Ks. 200 on account of dam- 

ages. 

In second appeal the decision.s are attacked 

upon two grounds, namely, the relief has been 
given to the respondents, on a ground not 
taken in the plaint, that the injunction is 

wrong HI form and that there is no evidence 
to support the award of damages. 

The respondents areowiierof three villages 
on the hank of the river Sai. The appel- 
ants are the owners of two villages about 

twelve miles higher up the river The re 

spondents- case is that they are entitled to 
dam up the river forlhe purpose of irrigating 
the vilhages; I lat the appellants have never 

built a dam in their villages and are not en- 
it ed to prevent the water from flowing down 

to the respondents-village or to do anything 

which will materially reduce the volume 
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thereof and that the respondents liave a 
customary right or easement to prevent tl.e 
appellants from so doing. The appellants 
denied that the respondents had any right to 
dam up the river or to prevent the appel* 
lants from doing so. The second appellant 
went so far as to plead that a riparian owner 
can obstruct the ilow of water as much as he 
pleases so long as he builds the dam on his 
own land. TheCourt.s below have found that 
the respondents have failed to establish a 
customary right or easement entitling them 
to preventthe appellants from building a dam 
across the river but that tlie respondents are 
entitled under the ordinary law of the land 
to relief on the groundthattheappellants dam¬ 
med up the river in such a way as to inter¬ 
fere with the respondents’ rights, and they 
assessed the damages at Ks. 2C0. 

It is suggested that the claim of the re¬ 
spondents was based entirely upon the alleged 
customary right or easement: I do not think 
so. They distinctly alleged that the appel¬ 
lants were not entitled to stop or do anything 
which would materially reduce the flow of 
the water. On the third issue the parties 
didand could give evidence as to the resultsof 
the action of the appellants. It seems to me 
that the ground upon which relief has been 
given to the respondents is distinctly taken 
in the plaint and that it is independent of 
the allegation of the existence of a customary 
right or easement. J5ut the terras of (he in¬ 
junction granted by the Munsif and approved 
by the Additional Judge are too wide. The 
injunction restrains the appellants altogether 
from erecting a dam of any kind in future. 
The evidence does not justify the conclusion 
that the appellants are not entitld to build 
a dam of any kind. No custom has been 
proved modifying the ordinary law applicable 
to riparian owner. According to the ordinary 
law each owner has a right to the usufruct 
of the river or stream which passes through 
his land. That means notan absolute or ex¬ 
clusive right to the How of the water in its 
material state but to the How of the water 
and the enjoyment of its subject to the simi¬ 
lar right of all the proprietors of the banks 
on each side to the reasonable enjoyment of 
the same. A riparian owner has the right 
to use and consume the water for irrigating 
the land abutting on a natural stream pro¬ 
vided that he does not thereby cause material 
jnjury to other like owners: [See Vinkar v. 
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jVaraiu (l) Dehi Prasady.JoyntithSingh(^2\KXi^ 
Dos.son on the Law of Riparian Rights po^stm. 

Both parties have pitched their cases top 
high. If tlie prcvsent claim to an injunction 
were dismissed the result might be a claim 
by the appellants to dam up the river alto- 
getlier. I think, therefore, that an injunc¬ 
tion should be granted to the respondent res¬ 
training the appellants from damming up or 
otherwise interfering with the flow of the 
river in such a way as to cause injury to 
the respondents. There remains the question 
of damages. Tiie villages of the appellants 
and respondents are twelve miles apart. 

There is some very loose evidence that the 
crops on the banks of the river in the re¬ 
spondents’ villages were rather poor in the 
year in which the appellants built their dam 
but there is no evidence tliat the dam materi¬ 
ally interfered with the flow of the water or 
that the poorness of the crops was due to the 
action of the appellants. I, therefore, allow 
this appeal, set aside the decree of the Courts 
below, and in lieu thereof I grant an injuncr 
tion restraining the appellants, their agents, 
servants and workmen from damming up the 
river in such a wsy as to stop the flow of 
the stream or cause material injury to the 
respondents. As both parties put their cases 
too high I direct that they shall pay their 
own costs throughout. 

Appeal allowed. 

(1) 29 n. 357; 7 Boiii. L. R. 2G5. 

(2) 24 C. 865 (I*. C.); 24 I. A. CO. 
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OUUH JUDICIAL COMMISSIONER’S 

COURT. 

IxECi'TiON OF Decree Affeal No. 79 of 1910. 

March 1, 1911. 

Presetit:— Mr. Chamier, J. C. 

Lala JUGGI LAL and otueks— Dechee- 
Holdeks—Affedlants 
versus 

3ANGA PRASAD and otuebs-Jddoment- 

Ukmtoks—Respondents. 

Excculion of derree — Jjifinfotwn for (ipplication 
Htep-in-iii'l oj execution i.f a decref, meaning 
roces/i-fee, cjfect of depoi^iting—Limitation Act (IX oJ 

dOS), Sch. I, Art. \H2. 

In execution of a docrco dated 15th November 19^ 
le decree.holdcr'8 Inst application was made on tbe 
9th March 1907. In it the decrce-holdcr prayod 
>r the issue of a warrant forthoarreat of the judg- 
lent-dobtor. After several notices, issued to the 
KlKment-debtor, liad returnod nnscrTcd the Court 
rdered the issue of a warrant. On the date of the 
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colTfrd ■■■ 

"’arrant was mZoiTZ nl "■''«>■/<>■■ ‘l>o issue of 

docree-holder but more thou (1“°"“® ‘he agent of the 

- of the last application for exeS“‘‘''Tf''°™‘,'‘® ‘'‘“® 

debtor objected tlmfc thn ^ judgement- 

barred. The dccreo Imlrlo of decree was 

wquest to the Court tolssue^fr' agent’s 

limSi::;® ?a" 

preted' ^ Co“urtco‘u.d 'no® ''--'■.f-s agent 
application to the Court tnV «« an 

oxocntion. ° a step-in-aid of 

CatttsC fXld 

pelkntf Ap. 

^po'^nSa. Ke- 

pplication made on April 28th 1910 
jas made on Alarcl 

rant® forlt*' «f'a 'war! 

tT«V^ ! -® of‘*>ejudgment.debtor 

to the®“d "' i^aued notLes 

warJlnt® af" -hy a 

1907 not be i.esued. April 29th 

Aa* ®ase was called on on that 

« wr-irv'"” ";• “”"j •“ 

to"er“veThe®‘ d‘ attempting 

to serve the judgment-debtor with a notice to 

Bhow cause and the Court agreed The 

iTi” '■■'"•• •'• 

judgment dnKf absent 1 wo notices to the 
ed asTh returned unaerv- 

acco nt away on 

account of the plague. The decree-holder’s 

“It ii*7r**/°'^ “ "arrant. 

issued for "“"a»‘ he 

issued for the arrest of the judgment- 

debtor returnable on July 7th. The decree- 
once.” ''®“®®ary process-fees at 
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reouest of tl j ‘hat the 

0.’“',:',: ,•■>"'• 

was an av^rvi- of arrest at once 

was an application to the PnM».f * * i 

3S:'rS?-»~ 

tu W..... ™ •«>.;! 

u.»r “• “• 

Si F f - - s».'t 

was In an I F “"^‘''® ‘® hoW‘hat this 
was an application to the Onnrf * i 

step-in-aid of execution If ^ u * ® 

r i” S”' 

Struction of L ticle*^ I's^ 7f7lm first^lslhlllll 

great confusion. The view which I take^ I 
supported by the decision in 7fa,a 

Yodng declined to hold lh»f 7- ^ 
actions supplementary to an anl7"F''^ 

f dismiss this appeal with costs. 

( 1 ) Sck'ct Case Xo. 185 . (hsmissed. 


once. 

ThI wh®“v ® ®" ‘h® «Bme day. 

ment of n "/’■® ®'®®® ‘hat-nere pay- 

process-fees does not amount to 


PUNJAB CHIEF COURT 
CIVIL Revision No. 1939 of 19o9 

April J2, 1911. 

AlHU MAIj.— t’exiTIONER 
versus 

Musammat AAIBO and others- 
/•,• Fx Respondents 
n ioi. 98. 

CfiHte revised. order, whether 

side with u revisiou 

- n, owo„t„3tuu,i u„c,u„^:I,^'::'®f,Cm;rtwl.i^. 
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passed, nnd wliit.li i3 contesteil only at a late liour 
and after tlic inquiry Im? boon made in accordance 
thoi'owith and a tinal order (wliicli itself is really not 
contested) passed by tlie lower Court, 

.V ])arty a'.jainst whom an onler is made under 
Order XXI, rule 98, rule 99 or rule lOl t»f the Civil 
Procedure Code, bas the rij^dit to ])roceed under Order 
XXI, rule 103, and, therefore, eannot l)o allowed to 
have the order rectified in revision. 

Petition, under section 70 (a) of Act XVI li 
of 1884 as amended by Act XXV of 1899, for 
revision of the order of the District Judge, 
Delhi, dated the ISth June 1909. 

The Hon’ble Mr. Shadi Lai, for the Peti¬ 
tioner. 

Rai Bhadur Lai Chamly for the Respond¬ 
ents. 

JUDGMENT.—In lhG6, Musammat 
Munia, the widow of Mathu Mai’s grand¬ 
father on the maternal side, sold the liouse 
now in dispute to one Rammi Mai the 
adoptive father of Kidar Natli. 

In 1905, Mathu Mai sued Kidar Nath for 
possession of the said house. His claim was 
dismissed in the lower Court hut was decreed 
hy the Chief Court on appeal, by decree 
dated 7th July 1906. 

Mathu Mai applied for execution of his 
decree, and on the loth October 1906, the 
bailiff reported that Mvsanimat Ambo, the 
widow of Rammi Mai, was in possession and 
refused to deliver tlie hoUvse on the ground 
that it belonged to her, and that one Ham 
Dit, Pujari, who was in possession of temple 
which formed part of the property decreed 
to Mathu Mai, also declined to hand over 
possession. 

On 17th October 1908 Mathu Alai, as dec¬ 
ree-holder preferred a complaint under section 
328 of the Civil Procedure Code of 1882, and 
notices were accordingly issued to the objec¬ 
tions and on the 30th October 1908, Musam- 
mat Ambo presented a petition under sec¬ 
tion 331 of the said Code in which she claim¬ 
ed to be in possession in good faith of the 
said property on her own account and as¬ 
serted that she was no party to the suit 
against Kidar Nath and therefore, not bound 
by the decree passed, therein. Counsel for 
the parties concerned were heard, and Musam- 
mat Ambo’s petition was (in accordance with 
the provisions of the said section) duly re¬ 
gistered as a suit, Mti-sam7nat Ambo being de¬ 
clared to be the plaintiff and the decree- 
holder (Mathu Mai) the defendant. The 
Court further ordered that the next hearing 
should take place on the 30th November 


1908. On that date the parties and their. 
Pleaders appeared and put forward various 
pleas on behalf of their respective cases, after 
which tlie Court framed seven issues dealing 
with all the points raised in the pleadings, 
and fixed the 9th February 1909, for evi¬ 
dence. 

The present Code of Civil Procedure came 
into force on the 1st January 1909. 

On the 2nd January 1909, the decree-holder 
presented an application to the Court to the 
effect (1) that under section 331 of the Code 
of 1862, the suit should have been registered 
as one between himself and plaintiff and the 
claimant as defendant, and not vice versa\ (2) 
that the objections of the claimants did not 
allege any title as against the decree-holder, 

and (3) that section 331 of the said Code^ 
contemplates a decision on the true merits 
of the case. The decree-holder accordingly-, 
prayed (1) that tlie heading of the suit 
miglit be corrected, (2) that the suit might 
be decreed in his favour without further 
delay, (3) that if the Court was of fopiniort 
that further explanations were necessary# 
Musammt Ambo should be called upon to exi 
plain her case. 

On the 9th February 1909, the District 
Judge after bearing the parties’ Pleaders 
passed an order to the effect that the previoiw 
order making Ambo plaintiff HI 

the suit was clearly wrong and must be can¬ 
celled. He then proceeded to take up whp.fc 
be calls the application of the decree-holder* 
but which was apparently the decree-holders 
complaint under section 328 of the Code of 
1682 and with reference to this he held, des¬ 
pite the objections of decree-holder’s Connse 
that the "objection” must be regulated y 
the provisions of the Civil Procedure Code o 
1908, and be decided summarily in accordance 
with the provisions of Order XXI, rule 9 . 
The learned Judge, therefore, fixed one issue 
for trial, which was as follows:— Was tie 
resistance occasioned by Musnmmat Ambo an 
Ram Dit claiming in good faith to be in pos¬ 
session, Musammt Ambo on her own accoun 

and Ram Dit as her tenant?” . . 

Before proceeding I may observe that it is 

somewhat difiicuU to understand the procee 
ings of the District Judge of this date. P 
parently he cancelled all orders on the app * 
cation of Myiscmmat Ambo, and took ac ion 

on the complaint (under section 322 of 
Code of 1862) of the decree-holder. But o 
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not think that this was his intention. What 
he evidently meant to do was to rectify the 
mistake in the heading of Mitvammat Anibo’s 
application which had been registered as a 
suit and to thereafter deal with it as if it 
was still an application. From the wording 
of his order, however, it would appear as if 
he had thrown aside Musammat Ambo’s ap¬ 
plication and proceeded simply upon the 
complaint of the decree-holder. Mr.LalChand 
contends that this was not thelearned Judge’s 
real intention and 1 think he is right. I 
assume, therefore, that what the District 
Judge meant was that Musammat Aiiibo’s ap¬ 
plication which had been filed under section 
331 of the old Code and registered as a suit 
between the parties, must, after the coming 
into operation of the new Civil Procedure 
Code, be treated as a mere application and 
decided summarily in accordance with the 
provisions of Order XXI, rule99. lie, there¬ 
fore, di.sregarded all the issues which had 
been previously framed and fi.xed the one 
issue dealing with the claimant’s possession 
of the property. 

The learned Judge’s successor in ollice very 
rightly held that he could not go behind 
his predecessor’s orders of the 9th February 
1909, whicli liad not been contested by ap¬ 
plication to a superior Court, and proceeded, 
to decide the claimant’s contention with re¬ 
ference merely to tlie question of possession 
and he found that Ambo was in 

posse.ssion in good faith on her own account 
and Ram Dit as her tenant. He according¬ 
ly dismissed tlie decree-holder’s complaint, 
dated JOth October 1808. 

The decree-holder now applies for revision 
and the application is obviously in respect 
of the order of the 9tli February 1909 as it 
is based on the ground that, inasmucli as 

Ainbo’s application under section 
321 of the old Code had been duly registered 
as a suit between the parties prior to the date 
wlienthe new Civil Procedure Code came into 
force, the District Jndgecommitteda material 
irregularity and acted without jurisdiction in 
holding that the provisions of the new 
Code were applicable thereto and had tlie 
elfect of re-tranaferring the suit into an 
application which could be decided sum¬ 
marily under Order XXI, rule 99. In this 
connection reliance is placed upon section 6 
of the General Clauses Act, 1897, clauses (6) 
and (c). 


Mr. Lai Chand raises the preliminary 
objection that as the decree-holder had the 
right of instituting a suit to establish his 
claim tothe property, (Order XXI, rule 103) 
no application for revision can lie, oven if 
there has been any material irregularity 
on the part of the District Judge. The 
learned Advocate strenuously contends 
that there has been no such irregularity, but 
he mintains that in any event this Court 
should not, in accordance with its well- 
recognized rules of practice, interfere on the 
revision side, when the petitioner has 
another remedy open to him, and that the 
order of the 9th February 1909, in any 
event, is no longer open to revision. In my 
opinion, tin's objection must prevail. The 
order of tlie District Judge which 1 am now 
asked to revise is not so much the final order* 
dated the l8th June 1909 as the preliminary 
order of t\\e 9th February 1909, and the 
contentions put forward in the grounds of 
revision and also urged before me are direct¬ 
ed almost exclusively against the latter 
order. Now, no attempt was made by the 
decree-holder to impugn that order until 
after the final decision was given in the case, 
and proceedings went on in the lower Court 
in accordance with that order and without 
further demur on the part of tlie decree-* 
holder, on the 9th February, the 3rd April, 
the 6th April and subsequent dates, and no- 
application w'as preferred to this Court for 
revision of tlie order of 9th February until 
the 26tli October 190?, despite the fact that 
the final order of the Distri^'t Judge was 
passed on tile 18th June 1908. I am not 
now asked to revise the last order, but I am 
asked to go behind it and all the proceedings 
prior to it, in order to set aside the inter¬ 
locutory order of the 9th February 1909. It 
seems to me that it would be gro.ssly unfair 
to the respondent for me to accede to this 
prayer. It was at the time open to the 
petitioner, either to appeal from that order, 
or if no appeal would lie therefrom to apply 
to this Court to revise it, and as he elected 
not toco .so, and as he has eventually come 
forward with a very belated petition, after 
proceedings have been completed ond final 
orders long .since passed in accordance with 
tlie terms of that order, i do not conside ■ 
that I am justified at this hast stage in 
considering his alleged grievances. Apart 
from this objection (which is fatal. 
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to his prayer), it is clear that the petitioner 
had the right to proceed under Order XX( 
rule 103, and as he had that remedy,* in 
order to rectify the final order of the 
District Judge, he cannot reasonably claim 
any indulgence from this Court. It maybe 
that the petitioner’s right to institute a 
regular suit to establish his right is now 
barred by limitation. If so, he has only 
himself to blame. The tinal order of the 
District Judge (as above remarked passed 
on the 18th June 1909 and the present 
application for revision (which practically 
impeaches only the prior order of the 9th 
February 1909) was not liled in this Court 
till the 20tli October 1909. As the hearing 
before me Mr. Shadi Lai limited his argu¬ 
ments merely to the order of the 9th 
lebruary 1909 and endeavoured to show 
that order was erroneous. Without, therefore 
going into the merits of the legal points 

urged before me, in support of the petition 

I hold that I am not justiHed in the circum- 
Btan«ei of the case, in interfering at this 
stage with a preliminary order of tlie District 
Judge which was allowed to stand unchal¬ 
lenged at the timeit was pa.ssed and which is 
contested only at a late hour and after the 
inquiry has been made in accordance there¬ 
with and a final order (which itself is 

really not contested) passed by the District 

Judge. 

I, therefore, reject this petition with costs. 

Petition rejected. 
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OUDH JUDICIAL COMaMISSIONDR’S 

COURT. 

Second Citil Appeal No. 116 op 1910. 

iMarch 1, 1911. 

Present —Mr. Chamier, J. C. 

^I^^^RMAJIT SINGH ANooTUEiLs_ 

Plaintiffs—Appellants 
versus 

SARNAM— Dependant—Respondent 

Landlord and lenant^Tenant, right of, to build on 
hts sahaii ---Estoppel against the landlord if building 
twt objected to in time - mnority of landlord at the time 
of buildiriif, ejfect o/—Wajib-ul-arz, interpretation of— 
'*Cbaupar', meaning of. 

The appellants, as zcmintlars of a village, brought 
a suit calling upon the respondent, a tenatit in the 
village, to remove a chabiifra and a chaupal erected 
by him on land which was entered in the khasra ns 
the “saAdn” of his house. The Court of first iaslance 
decreed the claim but the lower Appellate Court 


the buildings: ^ Iieicnt him from going on with 

maHng flirpre';;,!;'’'''';'"*'' T'^ 

'vero still minors. '*' > s «cro at tliat time and 

- -‘-'under the ter... of 

Mr /if ^PP®llants. 

J rirvi^m ’ Respondent, 

non! • Question in this an- 

peal IS whether the plaintiffs-appellants who 

tl,„ „• H tenant 

rh, 1 remove a chaubutra and a 

iT- Plot No Id? 

decreed U. * r'"" k"' 

decreed the claim, but the Subordinate Judge 
d.sm.,saed it holding that the plaintilis are 

ise to have the erections removed and that 
they are estopped from making the preLnt 
aim because they were aware that the de 

It. “ "■I ™ 

b. Win J Th. 7 "" 

are estifnnpd^ decision that the plaintiffs 

♦hat Ihe f"'- the evidence shows 

thrL or r “ built 

brought wl before this suit was 

Ibsentfroml. 

fear of a cri ydlage having absconded in 

plaint ff, of the 

midor Vorr “■'e 

be held tn R® '■"■‘^O". .the snit cannot 
Article 32 nf fl^ by limitation under 

tion Anf . ® Schedule to theLimita- 

td tht ®“PP°f,"‘» that Article to bo applicable 
to the suit as the defendant contends 

mav nof P^ydes that a tenant 

ladd wdn n O" ‘'>0 *c»»ndarT 

lout their permission. The chaupal 

being a covered building seems to me to bfa 

akan within the meaning ofthe Wajib-ul-art 

whether it was built for the purpose of bV 

lot ^ “‘•‘fuunse or 

not. No particulars are givenj as to fas 
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chauhntra and I am not prepared to hold that 

a chauhntra is necessarily a viahan. 

1 allow the appeal, set aside the decree of 

the Subordinate Judge and give the plaintiffs 

a decree for the demolition of the chanpal. 

The defendant is allowed one month’s time 

within which to remove the chaupal. ihe 

rest of the claim is dismissed. The parties 

will pay their own costs thorughout. 

Appeal allowed. 


OUDE JUDICIAL COMMISSIONDH’S 

COURT. 


ExECoriON OF Decree Api’el No. 6S of 1910. 

February 1, 1911. 

Present Chamier, J. C. 

AJUDIIIA SINGH— Decree-boll.zi!— 

AI'I’ELLANT 

versus 

DRIGPAL SINGH AND anotbek — 

Judgment-Debtors—Uespondeni’s. 

Decree in vhieh 110 time is fixed Jor p^iymcnl, ejjcct 
of—AppUcafionfor execution of decrec—Dcclaratory 
decrec—Decrce capable of execution even thouyh no 
time fixed for payment—Civil Vroeedurc Code (Act l 
d/ 1908), ‘t7, W. (.2). 

The plaintifT sued for possession of immo^e.ibk 
uroperty and for mesne profits. A compromise was 
arrived at in pursuance of wliich a decree was passed 
for possession of tho property subject to the payment 
by the plaintiff ofacertain sum stated in the com- 
promise. The compromise, liowever, did not mention 
tho time during which tlio money was to be paid. 
Several ycare after, the plaintiff deposited the money 
in Court and prayed for delivery of possession of the 
property in suit. The defendant objected that, as 
inoney ha<l not boon deposited within three years, 
the execution of the decree was barred by limitaiion 
and delivery of possession couhl not be allowed. 
Tho plaintiff contended that tlie decree was not 
capable of execution until the money was paid into 
Court and the application for execution having been 
made within three years of that payment was within 
time, lie also contended that the decree was purely 
declanitory and the application for execution may 
and should bo treated ns a suit with refcrcnco to 
section 47, clause (2 , of the Code of Civil Procedure: 

Held, that tho decree was intended to be executed 
and not to merely dcclui-e tho rights of the parties to 

bo enforced in a subseipient suit: 

Held, further, that if no time for payment of Uic 
money was fixed by the decree, the decree-holder had 
three years within which to execute tho decree and 
as in the present case the money ha<l not been 
deposiied within three years from the date of tlio 

decree, tho application was time-barred. 

Riija Paitab Bahadur Sinyh V. Wija Surat Singh, H 
O.C. 201; Joyeehur Singh v. Bhagwan Baksh, 9 Ind. Cus. 
327, 14 0. C. \0,Etyali Puoparumbhi Beta v. MatatukaJ 
Kriekna iIenon,2H M. 211; iMoji x. Sogajl, E.SGj; 

Qovind v. dnnnda iJ«»i Koji Ham, lb 1>. 4bU 
and J/arufi v. Krishna, 23 B. 392, referred to. ^ 


CheJiy. Lain, 2i A. 300; itoUmnmdSfeman Khan^ 

T. Muhammad Yar Khaa, 17 A. 39, not folloncd. 

Babu Basudeo Lai, for the Appellant. 

Bandit Ookaran Nath Uirsa, for the,. 

Respondents. ^ ■ lu- 

JUDGMKNT.—The appellant in this 

case sued for possession of immoveable pr^ 

perty and for mesne prolHs. On July an,. 

1901 the parties entered into a compromise 

in pursuance of which a decree was passed 

on the same day which ran as follows:— 

“It is ordered in terms of the compromise 
that upon the plaintiff’s depositing R*3. ,40p, 
payable to Dirgpal Sirgh, defendant No. J, 
plaintiff will get proprietary possession of. 
the 11 F. IJ Aran/ 2 Jau share ; parties will 
pay their own costs. The restof the plaintiff’s^ 

claim is dismissed,’ i :f 

In March 1910 the appellant paid Rs. 40U 

into Court and on April 1st, 1910, he ap;t 
plied to the Court for tl.e delivery of pos-.. 
session of the share decreed. Both the Courts 
below have held that the application is barred 

by limitation. , ,, ml 

The learned Advocate for the appellant 

contends that the decree wa.s not capable ot 

execution until the money was paid into Court 

by the appellant and the application for 

execution Imving been made within three, 

years ot tliat, payment was within ,time. 

Alternatively, he contends that the decree. 

was purely declaratory and the application 

for execution may and should be treated as a. 

suit with reference to section 47 (.2) of the 

Code of Civil Procedure. - 

Taking the second contention hrst 1 am 

unable to hold that the decree was intended, 
only to declare the rights of the parties., 
The case of Raja Pariah Bahadur Sinph v. 
liaji Surat Singh (i) and other similar cases 
relating to Settlement Court decrees which 
have been referred to, appear to me to have 
no bearing on the present case. Reading 
the decree with the compromise, 1 have no 
doubt that the decree was intended to be exe¬ 
cuted and not to merely declare the rights 
of the parties to be enforced in a subsequent 

In Etyati Pooparamhhi Beta v. Matalakat 
Kr/Vina 12 ) it was held that a decree 

for redemption .should be treated as executable 
from the date on which it is passed although 
it allows the decree-holder no time within 


(1) 8 0. C. 261. 

(2) 28 M. 211. 
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which to pay the rnortgage*money. That 
decision was approved and followed by this 

Court in Jogeshur Singh v. Raja Bhag. 
wan Bnhsh (3) in Iwhich the question 
was whetlier execution of a decree for 
redemption was barred by limitation. In 
Maloji V. Sogaji (4) it was held that if no 
time for payment of the mortgage-money is 
fixed by a decree for redemption the decree 
holder has three years within which to execute 
the decree. Phis decision was approved in 
}^arayan Govind Anan la Ram Knn Ram 

(5) and A/nrM^t V. Krishiia (6) in which it 
was said that such a decree may be executed 
after the expiry of three years if it has 
been kept alive by applications for execution 
made according to law within the prescribed 
period. All these decisions were passed in 
relation to decrees for redemption, but there 
is a close analogy between the decree consider¬ 
ed iti those cases and the decree in question in 
the present case. The only decision of which 
I am aware which in any way conflicts with 
those decisions is that of Chedi v. Lain (7) 
where it was held tliat a decree for posses¬ 
sion does not become capable of execution 
until the pre- emptive price is paid into Court. 
The soundness of this ruling appears to me 
to be open to question. The liolder of a 
decree for pre-emption can execute decree as 
soon as he pleases provided that he complies 
with the conditions imposed upon him. In 
the case of Mohammad Suleman Khan v. 
Mohammad Yar Khan (8), which the High 
Court followed in the case of Chedi v. Lal% 
(7), the decree as pa.ssed was incapable of 
execution. The decree-holder was obliged 
to have it amended by the Court before he 
could execute it. 

It appears to me that the decree in ques» 
tion in the present case was executable from 
the date on which it was passed and, therefore, 
the appellant was bound to apply forexecution 
within three years or taken steps within 
that period which would have the effect of 
keeping the decree alive. I agree with the 
Courts below that the appellant’s application 
for execution was barred by limitation. 

The appeal is dismissed with costs. 

Appeal dismissed. 

(3) 14 O. C. 10; 9 Ind. Cas. 337 

(41 13 B.607. 

(5) 16 B. 480. 

(6) 23 B. 092. 

(7) 24 A. 300. 

(8) 17 A. 39. 
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OL'DH JUDICIAL COMMISSIONER’S 

COURT. 

ShxoNu CiviL Appeal No. 137 of ’910. 

January 19, 1911. 

Present-. — Mr. Piggott, A. J. C. 

Mnsaiiiinat PARHATl —Defendant— 

AI'PELLANT 

versus 

MAHARAJ SINGH— Plaintiff and another 
— Defendants — Respondents. 

Kri.Icnrr Act (/ <>f 1872A 13, 32, ch. (3) and 

(>) Adtni.<sihilthj (if i>r(fCcciUng$ of another liligation 
•-Sfotcmciif made by n tromati as to her marriage with 
another i>crsoi>, admissibiltfy of—finding of ffict, howfar 

tf can be challewjcd in second appeal—Wlwie canriol be 
challenged — Practice. 

The ciuD.otion for decision was whether the appeh 
lant was t)ic legilimate daughter of one AT- imd U. 
Jtic respondent contended that R. was not the 

legally inamod wife of AT. and in proof of it produced 
a compromise and a decree between R. and another 
Iierson hy which R. obtained only a small amount 
as maintenance. Ho also relied upon a statement 
made by R. on a certain occasion admitting that she 
wasthe concuhino and not the married wife of K. 
Ihe question before the Court was whether the 
compromise and the decree passed in the other suit 
as well as the statement (.f A’, were admissible in 
evidence. In second appeal it was also urged tlmt 
the statement of R. had not been proved by the best 

that the compromise and the decree passed 
m the other case were relevant facts under scctiou 
Jo ot tlie Kvidcnce Act; 

field also, that the statement of ii. was admissible 
in evidence under section 32, clauses (,3) and (Sb of 
the same Act: * 

Kcld, further, tliat it was not for a Court in second 
appeal to consider the precise degree of weight to be 

17 *;\^*‘^<kfferent parts of evidence. If a Gliding 
oI tact had been arriveil at after a careful considcra- 
tion as a whole, no valid objection in law could bo 
made in second aiipoal with respect to this finding. 

Mr. NabiuUah and Pandit Ikbal Narain 
Masladan, for the Appellant. 

Pandit Gofrurim Nath Misra, for the Re¬ 
spondent No. 1. 


JUDGMENT.-Thia is a second appeal 

by Mnsammat Parbati, who was the first de- 
^ndant in a suit brought by the respondent, 
• ^ Maharaj Singli, for mortgage-posses¬ 
sion of 10 bighas 5 biswas of land in manza 
Muzaffarpur Sara. The plaintiff claims 
under a mortgage by one Mnsammat Hukmin, 
who was the second defendant in the suit a.s 
brought, but who has failed to put in any 
appearance as respondent in this Court. 
1 he land in question was in possession of 
Mnsamviat Radha, mother of appellant, up 
to the time of her death in December 1907; 
and it cannot be denied that so far as Musam- 
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mat Radha lierself was concerned, her posses- 
■ion was subject to the provisions of a com¬ 
promise-decree passed in certain litigation 
between Miisammat Radha and Musammat 
Rukmin already mentioned. If the terms of 
that eompromiae-decree are binding on 
the appellant Miuammat Parbati, she has 
no defence against this suit. Her only valid 
defence against the plaintiff’s claim lies in 
her plea that she took possession of the land 
in suit on her mother’s deatli, not as heir 
of the latter, but as heir of her own father 
Kalyan Singh. To the establishment of tliis 
defence, again, it is essential that the appel¬ 
lant should prove that she was the legitimate 
daughter of Kalyan Singh, born while the 
said Kalyan Singh and Musammat Radha 
were living in lawful wedlock. This was 
denied by the opposite party and has been 
expressly found against the appellant by the 
Courts below. All the pleas taken in the 
memorandum of second appeal to this Court 
are clearly subject to the point already taken, 
namely, that the appeal cannot succeed unless 
Musammat Parbati can show cause why this 
Court should go behind the finding of fact ar¬ 
rived at by the Court of first appeal witli re¬ 
gard to the legitimacy of the appellant. This 
was, in fact, conceded in argument before 
this Court. The first ground which was 
pressed upon me as a reason for interfering 
with the finding of the lower Appellate Court 
was that the Court of first instance, the 
learned Munsif of North Unao, had neglected 
to frame a specific issue on the que.stion of 
the legitimacy of Musammat Parbati. ibis 
point has been dealt with by the learned 
District Judge in appeal; I tliink Mitsammat 
Parbati was not prejudiced by the somewhat 
sketchy form in which issues were framed in 
the first Court, and that this Court would 
not be justified in interfering on second appeal 
on this ground. 

The only otlier point argued before me 
was that the decision of tlie lower Appellate 
Court proceeds in part upon irrelevant and 
inadmissible evidence. I have no doubt that 
the fact of the previous litigation between 
yiusamruat Radha and Musammat Rukmin, 
and the nature of the compromise in which 
that litigation resulted, were relevant facts 
in the present case under the provisions of 
section 13 of the Indian Kvidence Act ( I of 
1672). 1 also think that the plaintiff was 

entitled to proof under the provisions of section 


32, clause 3, and probably also clause 5, of the 
same Act, the fact that Musammat Radha had 
on a certain occasion made a statement admit* 
ting that she was the concubine and not the 
married wife of Kalyan Singh. The question 
whether this statement, even if admissible, 
was proved by the best available evidence 
was also argued before me, hut under the 
circumstance-s I do not think any valid ex¬ 
ception can be taken to the procedure adopted 
in the Munsif’s Court. It is not for me to 
consider in second appeal the precise degree 
of weiglit attached by the lower Appellate 
Court to different parts of the evidence before 
it, or to say whether 1 should myself neces¬ 
sarily have regarded that evidence in precise¬ 
ly the same way. There has been a finding 
of fact arrived at after fair consideration of 
the evidence as a whole, and I am clearly of 
opinion tliat no valid objection in law has 
been made out in respect of his finding. I 
accordingly dismiss this appeal with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

SscOND Civil A'FpeaoNc^ of 1910.' 

FebrnaryS-^ f91L, ,, C^.urt. 

Vresent’. —Mr. Justice Urffiin. 

BADRI BHAR— 

versus 

RAM SARAN PANDE —Plaintiff 

—Respondent. 

Contract (iXof lb72>, f. 23— Compromine —TTilA- 
drawing cuinploint vf a coinponndalle offence — Con- 
iideration, legnlitij oj. 

A. ami D. untercd into n compromise whereby A. 
agreod to permit R to continiia in possession of a 
certain house in consideration whereof B. withdrew a 
complaint whicli he Itad lilod in a Criminal Court 
ag.iinst .4. in respect of a compouudable offence: 

Held, that the compromise was lawful and was 
binding upon the j>artios. 

.4uur Kluin v. Amir Jan, 3 C. W. N. 5, referred to. 

Second appeal from the decision of the 
Subordinate Judge of Gorakhpur, dated the 
2*2nd Marcli 1910. 

Mr. Sital Prathad <those, for the Appel¬ 
lant. 

Mr. Jswar S.aran, for the Respondent. 

JUDGMENT.—This appeal arises out 
of a suit brought by a zemindar aginst a ryot 
for possession of a house situate in the ahadi 
of the village. The suit was instituted on the 
lltli May 190/. Lpon the 7th May of the 
same year, Badri, one of the defendants, had 
tiled a complaint against the plaintiff charg- 
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ijig him with offences pnni3hai)le under sec¬ 
tions 323 and 426, Indian Penal Code. In the 
criminal case tl>e parties came to a compro¬ 
mise, the material terms of which were to the 
effect that the present plaintiff agreed to the 
defendant Badri remaining in possession of 
the house, that the plaintiff would not 
interfere with that possession and that in 
consequence of that arrangement Badri 
withdrew his complaint. In the defence to 
the present suit it was pleaded that the 
plaintiff had no right to maintain the suit by 
reason of the compromise above referred to. 
The Court of first instance gave effect to 
the plea and dismissed the plaintiff’s suit. 
The lower Appellate Court, on appeal by the 
plaintiff, held that the compromise was 
obtained under undue influence and decreed 
the suit. The defendant comes here in 
second appeal. Tliero was no issue as to undue 
influence in the Court of first instance. One 
of the grounds of appeal to the lower Appellate 
Court set out that the deed of compromise 
was executed under undue influence through 
fear of the criminal case in order to have it 
struck off. It is contended on behalf of the 
appellant that whether the plaintiff is pre¬ 
cluded by reason of section llo of the 
Evidence Act from denying the right of the 
defendant to remain in possession, yet, in any 
case, the agreement contained in the com¬ 
promise is one whicl) should be given effect to. 
1 have been referred to a ruling reported in 
Amir Khan v. Amir Jan (j), in which 
it was held that an agreement by the de¬ 
fendant to execute a kobala of certain 
land in favour of the plaintiff in con¬ 
sideration of the latter’s ab.staining from 
prosecuting criminal proceedings against the 
former in respect to an offence which was 
compoundable, was an agreement enforceable 
at law and was not opposed to public policy. 

In the present case, the charge preferred 
by the defendant Badri against the plaintiff 
in the Criminal Court was clearly com- 
ponndable at the will of the complainant 
under section 345, Criminal Procedure Code. 
It does not appear to me that, under the cir¬ 
cumstances, the agreement can be held to be an 
unlawful agreement •within the meaning of 
section 23 of the Contract Act. The Court 
below has, however, held that the agreement 
was not enforceable by reason of the fact that 

it was executed under undue influence. As 

(1) 3 C. W. N. 6. 
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said above, there was no issue upon that 
point in the Court of first instance. The 
passage relating to undue influence in the 
judgment of the Court below can hardly be 
styled a finding. It is as follows:— 

The agreement is, I think, not binding on 
the plaintiff as the defendant Badri obtained 
this agreement by exercising undue influence 
on him by prosecuting him in the Criminal 
Court.” 

If the above is said to constitute a find¬ 
ing it does not appear to me to be a legal 
inference from established facts. The 
appellant Badri abandoned his charge in the 
Criminal Court on the promise of the present 
plaintiff allowing him to remain in possession 
of the house in dispute. The consideration 
which the plaintiff received for the agree¬ 
ment contained in the compromise was the 
abandonment by the defendant of criminal 
proceedings. In my opinion the agreement is 
one which should be given effect to. I allow 
the appeal, set aside the decree of the Oouit 
below and restore that of the Court of first 
instance with costs. 

Appeal allow 0 d. 


OUUH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Apreal No. 384 of 1909. 

February 7, 1911. 

Present:- Mr. Ohamier, J. C. 

KANCHAN SINGH and others— 
Defendants—Appellants 
versus 

Mitsammat JAFRI BEG AM —Plaintiff 

AND OTHERS— DeFEN HANTS— RbSPON DENTS. 

of ^tfttpcrhj not in the po/nfcsston of the 
mortgagoTy effect <f—Long term fot' redemption fixed in 
Oie mortgage-deed, validitg of—liedempiion not aUotvsd 

the assignee of mortgagor in a suit for possession bg 
the tnortgagec —‘Mortgagee bound to pay money paid fot 

redemption of prior mortgage—Suit for )osses8{on not a 

suit for specific performance. 

In 1886 one K. mortgaged a share in a village with 
possession to one J. Subsequently, in 1898, the 
share was mortgaged witli possession to the plaintiff 
for a term of 80 years, it being expressly stipulated 
that the mortgagor shall not redeem until the expiry 
of the said period. In 1905 K. sold the property to 
the defendants, who then paid off J.s mortgage o 
1886 and took possession of the property mortgaged. 
The plaintiff now brought a suit for possession on the 
basis of the mortgage of 1898. The defendants con- 
tended that the mortgagor, not being at the date of 
transaction in possession of the mortgaged 7* 

had no right to mortgage it with possession and that ^ 
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tbo plaintiff could not claim possession on the 
lifi'ength of the deoil. It was also contended that tlie 
condition in the inortgago-deed that the mortp:agoi* 
shall not redeem for 60 years should not be enforced 
and the defendants should bo allowed to redeem the 
plaintiff’s mortgage: 

flehi, that although the property was not in the 
possession of the mortgagor in 180S when ho more- 
gaged it to the plaintiff, yet that circumstance could 
not prevent tlio plaintiff from asserting her right 
under the terms of her mortgage-doed and that, 
therefore, she was entitled to recover possession of 
the property mortgaged to her: 

Ueld, further, that the present suit for possession 
could not bo treated as a suit for the specific perform, 
ance of the contract, and that the defendants could 
not be allowed to redeem in the present suit inas¬ 
much as the defendants had not offered to redeem 
the plaintiff’s mortgage, nor had they paid the Court* 
fee which would bo payable on a pniyer for redemp¬ 
tion of the mortgage: 

Hflil, also, that it was premature to consider whether 
the provision that the mortgage shall not bo redeemed 
for >*0 years should bo enforced or not, ns the plain¬ 
tiff had not yet obtained possession of the pro¬ 
perty and no question of redemption could till then 
arise; 

Held, lastly, that the plaintiff, before obtaining 
possession of the pro)>erty mortgaged, must pay to 
the defendants the atnount of money i)aid by them 
to the mortgagee of 1886. 

Kalka Singh v liimayat d/i, 10 O. C. 218, referred 
to. 

^Ir. A. P. Sen and Babu Basudeo Laly for 
the Appellants. 

Mirza Bamivllah Beg, for the Re.spondenta. 

JUDGMENT.—This was a suit by one 
Jafri Begam for po.ssession as mortgagee of a 
bisicas share in a village. The facts are as 
follows:—On May 10th, 18S6, Newaz Singh, 
the owner of the property mortgaged it witli 
possession to Tasadduq Husain, the husband 
of the present plaintiff, for twenty years to 
secure a payment of a sum of Rs. 2,000 and 
agreed that the mortgagee should enter into 
possession and receive the profits in lieu of in¬ 
terest on Rs. 1,000, and that the remaining 
Rs. 1,000 should carry intere.st at the rate of 
2 percent, per mensem. On November 12th 
1898, Newaz Singh mortgaged the property 
to tlie plaintiff for Rs. 2,000 for a term of 
eiglity years. In this mortgage aUo it w'as 
provided that the mortgagee should hold 
posse.ssion in lieu of the interest on Rs. 1,000 
and that the remaining Rs. 1,000 should 
carry interest at the rate of 2 per cent, per 
mensem. It was expressly provided that the 
mortgagor should notredeem until the expiry 
of the period of eighty years, and further that 
if redemption did not take place at the end of 
that period, the transaction should be con- 
Bidered to be a sale. On Deceraber26th, 1905, 


Newaz Singh sold the property for Rs. 12,000 
to defendants Nos. 2 and ‘,iy Kanchan Singh 
and Jagannath Singh, who then paid oft 
Tasadduq Husain’s mortgage of May 1886 
and took possession of the property. Sub¬ 
sequently, tliey mortgaged the property to de¬ 
fendants Nos. 4, 5 and (>. This is a suit by 
Jafri Begam for possession of the mortgaged 
property on the basis of her mortgage of 
November 12t[i, 1898, The defence was that 
the mortgage to the plaintiff was witliout 
consideration; that it had been obtained from 
the mortgagor by undue influence exercised 
by Tasadduq Husain, and that regard being 
had to the lerras of the mortgage the tran¬ 
saction was not enforcible. The Courts below 
have held that the mortgage was made for 
the consideration stated in the deed; that 
the mortgage-deed was not procured by the 
exercise of undueinfluence, and thatthe plain¬ 
tiff is entitled to pos.sessionon the basis of the 
mortgage. 

In second appeal it is contended that the 
Courts should have declined to pass a decree 
in favour of the plaintiff when they found 
that there had been deceit in the transaction. 
There are expressions in the judgment 
which suggest that the Courts were not satis¬ 
fied with the conduct of the plaintiff or her 
husband, but they must be disregarded in 
the face of the findings that tlie mortgage was 
for consideration and was not obtained by 
undue infiuence. 

The second point taken in appeal is that 
the account-hooks of the plaintiff, not hav¬ 
ing been properly and regularly kept, should 
not have been relied upon by the Courts as 
evidence of the existence of the considera¬ 
tion. We find, however, that the lower Ap¬ 
pellate Court was satisfied that Newaz Singh 
signed these account-books and thereby ad¬ 
mitted that the sums stated therein to be 
due by him was correct. There is evidence 
to support the finding of the lower Appellate 
Court that the mortgage was made for the 
consideration stated in the deed and we must 
accept the finding. 

The third ground of appeal has not been 
pressed. It has been dealt with sufiSciently 
by the lower Appellate Court. 

Great stress was laid upon the 4th ground 
of appeal, namely, that the mortgagor not 
being at the date of the transaction in pos 
session of the mortgaged property had no 
right to mortgage it with possession to the 
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plaintiff and the plaintiff could not claim 
■posaeHsion on the strength of the deed. It is 
a fact that the mortgagor was not in poa* 
session at the date of the mortgage and the 
statement in the deed that the plaintiff had 
been placed in possession of the property is 
not true, but this is a common feature in 
transactions of this kind. One often finds 
a person making a mortgage stating that he 
is in possession and has delivered possession 
to the mortgagee, whereasin fact the property 
is in possession of a tiiird person. It has 
never yet been held that, in such circum¬ 
stances, the mortgagee is not entitled to assert 
the right to possession which the deed gives 
him. In our opinion, the circumstance that 
Newaz Singh was not in posses.sion at the 
date of the mortgage in suit does not prevent 
the plaintiff from claiming the possession to 
which she is entitled under the deed. 

The fifth ground of appeal is as follows:— 
Because, looking at all the circumstances 
and the equities of the case, it is not one in 
which specific performance of contract 
ought to be decreed.” This suit for pos¬ 
session on the basis of a mortgage is not a 
suit for tbe specific performance of the con¬ 
tracts [see the decision of tliis Court in 
Kalka Singh v Hiviayat AH (1)]. It was 
suggested in the course of argument that this 
■ground of appeal was wide enough to cover a 
question which was raised in the first Court 
and also on appeal to the lower Appellate 
Court, namely, whether a provision in a 
mortgage-deed that the mortgage shall not be 
redeemed for sc long a period as eighty years 
should be enforced. In a supplementary 
written statement filed by tbe defendants in 
the first Court they pleaded that if the deed 
in suit was held to have been executed for 
consideration they should be given an oppor¬ 
tunity of redeeming the property. An issue 
was framed upon this question and was de¬ 
cided against the defendants. In their ap¬ 
peal to the District Judge they urged that 
a decree should be passad in favour of the 
plaintiff only in case the defendants failed to 
deposit in Court the amount found due to 
the plaintiff. In the memorandum of appeal 
presented to this Court nothing is said about 
redemption of the plaintiff’s mortgage by the 
defendants. The appellants have not offered 
to redeem the plaintiff’s mortgage and they 

havenot paid the Court-fee which would be 
-Jtl) 10 0. 0. 218, 


payable on a prayer for redemption of a mort¬ 
gage. It seems to us that it is premature' 
to consider whether the provision that the 
mortgage sliall not be redeemed for eighty- 
years should be enforced or not. The plain¬ 
tiff lias not yetobtained possession of the pro¬ 
perty. It may be that if the provision in 
question should not be enforced in its entirety 
it would he reasonable to allow the plaint¬ 
iff to retain possession for a few years. We 
express no opinion upon this question. 

A cross-objection has been filed on behalf 
of the plaintiff to the effect that she should 
not have been called upon to pay to the de¬ 
fendants the amount which they paid for re¬ 
demption of Tasadduq Husain’s mortgage of 
ISfcfci. It is argued on her behalf that they 
cannot have intended to keep that mortgage 
alive; but regard being had to the circum¬ 
stances they can have had no other intention. 
The sale-deed to the defendants Nos. 2 
and .3 mentions the mortgage to the 
plaintiff though it alleges that it was a 
/ar 2 t transaction, it is quite clear that the 
defendants Nos 2 and 3 knew when they 
purchased this property that they would 
have to deal with the plaintiff sooner or later 
and they must have intended in case of ne- 
ce.ssity to u.se the mortgage paid off by 
them as protection against the plaintiff’s 
claim. 

The appeal and the cross-objection are dis¬ 
missed with costs. 

Appeal diimusd. 


CALCUTTA HIGH COURT. 

Second Civil Adpeal No. 2071 of 1909. 

April 7, 1911. 

Present: —^Ir. Justice Coxe. 

SHJI3A PRASAD SAMANTA and others— 

Plaintiffs—Appellants 

GOSSAIN DAS DATTA and another— 
Defendants—Respondents. 

Bengal Evibnnkment Act (VI D. C.aJ IHH2J, fs. 66, 
57, 68, 86— Collector—Power to apportion embank¬ 
ment chargcit- Contract between zomindfir and ten¬ 
ure-holder—Civil C-’Urt—Jurisdiction to interfere with 
Collector's order—Specific Relief Act (I of 
ss, 54, f>6. 

Uudor the Bengal Embankment Act, the Col¬ 
lector ia authorised to assess tho embankment 
charges on tenures after due notice; and the 
tenure-holders are bound to pay those sumi to 
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the zemindar. The Collector's order is not sub¬ 
ject to any contract made between tlio tenure- 
holders and the zemindar; that is, the order is 
not a nullity even if it be contrary to any such 
contract. 

Section 86 of the Knibanknient Act enacts that 
orders passed under section OS shall be final. The 
Civil Courts, therefore, have no jurisdiction to 
modify or alter such orders. 

Appeal from the decree of the Sub-Judge of 
Midnapur, dated July 12th, 1909, modifying 
that of the Munsif of Midnapur, dated lie- 
cember 9th, 1909. 

Babu Joy Qopal Ghosha, for the Appel¬ 
lants. 

Babu Nauda Lai Banerjeej for the Respond¬ 
ents. 

JUDGjSIKNT.—T he plaintiffs in this 
case are putnidars under the defendants-re- 
spondents and there is a stipulation in the 
putui tliat tlie zemindar shall pay the 
pooWandi cesses. Embankment charges were 
assessed by the Collector under the Bengal 
Embankment Act, 1882, and have been ap¬ 
portioned on the plaintiffs as t^idnidars. Tlie 
plaintiffs have brought this suit for a de¬ 
claration that they are not bound to pay these 
charges and that tlie orders of the Collector 
cannot be enforced and for an injunction 
against the defendants from realizing these 
charges from them. TIio suit was decreed 
by the Munsif but dismissed, on appeal, by 
tlie Subordinate Judge. The plaintiffs appeal 
to this Court. 

Under section 54 of the Bengal Embank- 
ment Act, the whole sum assessed as embank¬ 
ment charges is payable to the Collector by 
the zemindars of the Estates benefited. 
Under section 55, every zemindar in entitled 
to recover from the tenure-holders under him 
the sums apportioned to tliose tenures under 
section 59. This apportionment is made by 
the Collector after notice has been given 
under section 5G that an iiuiuiry will be 
held for the purpose of apportioning amongst 
the zemindars and the tenure-holders the sums 
so payable, and section 59enacts that the Col¬ 
lector shall charge or apportion the amount 
payable in respect of each Estate upon the 
holders of the tenures therein rateably in the 
proportion of the benefit received. Wlien tlie 
apportionment has been completed the Col¬ 
lector, under section 68, makes an order 
specifying the Estates and tenures in respect 
of which the sums charged or apportioned 
are payable, and, when that has been done, 


the Collector, under section 69, causes a copy 
of tlie said order to be published with a 
notice that the amounts apportioned on the 
tenure-holders are payable to the zemindars. 
Taking all these sections together, it is quite 
clear the Collector is autliorised to assess 
the embankment charges on tenures after due 
notice and that the tenure-holders are bound 
to pay those sums to the zemindars. There is 
no means by which Government can recover 
those charges from tlie tenure-holders. 

Thejtrs; point taken on behalf of the ap¬ 
pellants is, that the Collector’s orders appor¬ 
tioning the embankment charges on tenure- 
holders, must be subject to any contract 
made between the tenure-holders and the 
zemindars] and that, if such an order is con¬ 
trary to any sucli contract, it is a nullity. 
It is said that all these orders of the Collector 
must be construed as being passed on the as¬ 
sumption that there is nocontract to the con¬ 
trary. There is certainly nothing in the Act 
to support this view and I should have expect¬ 
ed that, if thi.s had been the intention of the 
legislature, suitable words would have been 
introduced, to indicate that the Collector’s 
proceedings were subject to contracts between 
the parties; and that it was not the intention 
of the legi.slatiire to maketliese orders so sub¬ 
ject to contracts between the parties may be 
inferred from the arguments contained in 
the judgment of the Collector, dated the 5tl) 
July 1901-011 the objection of the present 
plaintiff's to pay the charges. The Collector 
pointed out in tliat order that a contract of 
thi.s nature might conceivably make the su¬ 
perior e.state insolvent,—unable to pay the 
charges itself, and unsaleable for arrears of 
such charges. In such a case, as the Govern¬ 
ment could not recover tlie charges from the 
tenure-holders, the result would be that they 
would not be collected at all. On these con¬ 
siderations 1 am not at all prepired to ac¬ 
cept the plaintiffs’ contention that, if the Col- 
lector’s order under section 68 conflicts with a 
contract between the parties, it must be re¬ 
garded as a nullity. 

Seamdhj, it is urged tliat the plaintiffs’ 
do not desire that the Collector’s order should 
be set aside but merely that it should not 
he enforced as against tliem. Tin’s distinc¬ 
tion is somewhat too tine for my apprecia- 
tion. It seems clear that if these embankment 
charges cannot be realised in accordance 
with the Collector’s order, the Collector’s 
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order is, to all practical intents and purposes, 
set aside. 

Phirdln^ it is urged that tlie matter is con¬ 
cluded hy the doctrine of ros judicnta, but I 
do not think tliat contention can possibly 
succeed. The decision of the Ifigh Court 
■\\hich laifl down that the zoinmhtys would be 
bound to pay the pf>oU,andi cliarges was pass* 
ed in appeal from Appellate Decree No. f>20 
of 18S0, and could not possibly conclude the 
defendants in this case from pleading that 
they are not bound to pay the embanknient 
cliarges assessed under an Act which had 

not^ been passed at the time of the previous 
decision. 


riie fourth point taken is, that the Civi 
Courts are entitled to give relief under sec 
tion ;>-t of tlie Specific Relief Act and tlial 
the present is a suitable case in which sucl 
relief should he given. No doubt the Courts 
Itave such powers, but it appears to me 
that section of tiie Kmbankment Act 
prevents any decree iieing given to the plain- 
tills in the pre.sent case. Tiiat section en¬ 
acts that orders passed under section 08— 
and I have no doubt whatever that the 
order now under criticism was passed under 
section 08—shall be tinal and not liable to 
he modified or altered otherwise than as 
expressly provided in this Act. 1 do not ?ee 
that any advantage is gained by twist¬ 
ing the simple words of a statute and mak- 
ing tliem mean the precise opposite of what 
they appear to mean. I cannot hold that 
orders passed under .section G8 are not final 
or are liable to be modified or altered at its 
discretion by a Civil Court under section 5t 
of the Specific Relief Act. Tl.e words seem 
to me to be perfectly simple and they cannot 
he evaded in this case without doing violence 
to the English language. 


The view of the learned Subordinate Judge 
that a decree in favour of tlie plaintiffs would 
interfere with the public duties of the Em¬ 
bankment Collector has been criticized and it 
,may not perhaps be sustainable. Tlie effect 
of the orders of the Embankment Collector is 
that thep«^mV/«rs shall pay the charges to 
the zemindars and, if these charges are not 
paid, that default will not interfere with the 
duties of the Embankment Collector, unless 
the zemindari Estate is thereby rendered in¬ 
solvent, a contingency which is hardly im¬ 
mediate enough to come within the scope 


of section 50, clause 0/), of the Specific Relief 
Act. 

It appears to me that the Civil Courts have 
no juri.sdiction to modify or alter orders duly 
pas.sed under section 68 of the Embankment 
Act, and accordingly I think that the decision 
of tlie learned Subordinate Judge is right and 
dismi.ss the appeal with costs. 

Appeal dismissed. 


.MADRAS HIGH COURT. 

First Civil Apital No. 154 of 1908. 

i\larcli 22, 1911. 

Vreseut: —Sir Ralpli Benson, Judge, and 
Mr. Justice Sundura Aiyar. 

1 . R. AITANNA CHARIAR— Appellant 

rersHS 

LAlvSHiMI AMMAfj and others— 

Hkspondent.s, 

IIukIii not vutul—Clmm 

f'!/ rrn^rsinnpr fo of a.iopfre-Helnlion>^-hip of 

}‘hin,l,fi snplnclii (o toloptce's mitiirol family— 
tlrrn.,n,t,o>, of adopti.,,, —tar.s- riylit 

lu claim a< yt’vri\'<i<it)i'r—Mistakra imi>rc 9 fiion of lav^ as 
to rolidily of adoption, rfforf of—Title hy prescription. 

I lauififT sinM for a {Inclnni{ir)n that certain aliena- 
tions liy Ist tL-Pcinlant wore not biinfing on him ns 
n‘vor.sir)iior to li(«f (l(»i’oas(Ml hnshand H. It was 
found and conceded by pbiintifT that It. was adopted 
into juiotbcr family, bat tlint the adoption wa.s not 
'nli<l. 1 he hiwer Court found, however, that plaintiff 
had treafctl It. all along as an adr»pterl son, that, 
therefore, ho wu.s o.^topped from disputing the vnlirlit}’ 
ot the adoption, tlmi It. I'cased to Ixdong to his 
naftiral family, and that plainfiff's claim to fho 
r*‘Vf>rsion as a niemher of R.’h nafnral fainilv couhl 
not l»o upheld: 

Ih'hl, that tlie r(‘snlt of tlie estoppel would only 
be to prevent the plaiiiliff from dispnfing ll.’s title to 
the properf}- of bis atlopfive father ns adfiptcd son, 
and tliat it. eonld not give' It. the status of au n<lopte(i 
son or jiut an end to hi.s jiosition ns a nieinber of liis 
natural faniilv. 

Anii.staken impression of law regarding thevalidity 
of an a<loptif»n is not a ground on which any estoppel 
can bo based. 

(2) that It.'s a<h»j»fion being invaliil. bis title to his 
adoptive fnther’.s estate was acquired hy pri'seripfion, 
viz., an ab.soliite luTirnble estate ainl llint plaintiff 
was entitled to the n*ver.sM»n. 

liajaya Lokulimi v. Sfiryajiarayann,, 3 M. L. J. 100, 
referred to. 

Dalton V. Fitzgerald, (1897) 2 Ch. 80; 00 L. J Ch. 
004; 70 Ij. 700; 4o \V. It. 095, flistinguishod. 


Appeal against the decree of the District 
Court of Chingleput in Original Suit No. 14 
of 1906. 

Messrs. T. Tt. liamachandra Aiyar^ S. 
Oopalsawmi Iyengar and C. Padmanahha 
Iyengar, for the Appellant. 
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Messrs. K. Sreenivasa Aiyatigar and li. 
Hangaswami Iyengar, for the Respondents. 

JUDGMENT.—This is an appeal from 
thedeoision of the DistrictCourtof Chingleput 
in a suit for a declaration that certain aliena¬ 
tions made by the first defendant, the widow of 
one Srinivasa Raghavachari, were not binding 
on the plaintiff who claims to be the nearest 
reversioner of her husband entitled to succeed 
on the first defendant’s death. The lower 
Court has found that the plaintiff is not 
proved to be the nearest reversioner and dis¬ 
missed the suit on that ground with¬ 
out deciding the other issues. The plaintilf’s 
father w-as admittedly the natural brother 
* e 0 f the first defendant’s luisband. 
Tliecaseof the defendants is, that Rangachari 
was given away in adoption to one Ragliava- 
chari and ceased to bo a member of tlie 
plaintiff’s family. Tlie plaintiff denied the 
adoption of Rangacliari and alleged that tlie 
adoption, even if true, was invalid. He also 
claimed to be Rangachari’.s reversionary heir, 
even if the adoption was true and valid. Tlie 
factum of the adoption wasfound in the defend¬ 
ant’s favour by the lower Court and in fact 
was conceded by the plaintiff’s Vak.l in tlie 
course of the case, and the learned Vakil, 
for the appellant does not seriously contest it 
before us. Tlie lower Court held that tlie 
adoption was invalid, it being a second adoption 
made by Rangachari’s widow, Kanakammal, 
long after the estate of her husband had vested 
in her first adopted son, and then in tliat adopt¬ 
ed son’s adopted son, and finally in the widow 
of the latter. It was admitted for the re¬ 
spondent that this finding could not be dis¬ 
puted. The lower Court has found, hew- 
ever, that Rangachari was all along treated 
as Uaghavachuri’s adopted son and that the 
plaintiff is estopped from disputing the 
validity of the adoption, and it has further 
held tliat for the purposes of this case it 
must he taken that Rangacliari consetiuently 
ceased to belong to his natural family, and 
the plaintiff could not claim to the reversion 
of Rangachari as a member of his natural 
family, ihe plaintiff’s right as reversioner, 
even in tlie event of the adoption being 
valid, is held by the lower Court not to 
be proved. In appeal it is contended that 
the finding as to the estoppel is incorrect 
and tliat in any event tlie result of 
tlie estoppel would only he to prevent the 
plaintiff from disputing Rangachari’s right 


to the property of Raghavachari as his 
adopted son hut that it could not give liim 
the status of an adopted son or put an end 
to his position as a member of liis natural 
family. We are of opinion that b ith these 
contentions should bs upheld. There 
is practically no evidence of estoppel at all. 
The facts on wliioh tlie learned Vakil for 
the respondent seeks to maintain the finding 
of tlie lower Court are (t) that Rangachari 
did not take a share in the property of his 
natural family along with the plaintiff’s 
father, the whole estate being taken by the 
latter; (2) that Ruigachari’s position as 
adopted son was recognised by his relations, 
and (.J) that the plaintiff's fatiier wrote the 
letters Exhibits XIX (a) to XIX (c) to 
Kanakammal and her first adopted son’s 
widow Srirangamtnahsoon after the adoption 
in which he inquired about the welfare of 
tlie child Rangachari.’ These facts, in our 
opinion, are quite insufileient to establish the 
plea of estoppel. U is not contended that 
Rangachari claimed any share of the pro¬ 
perty of his natural family and was re¬ 
fused by the plaintiff’s father Uanga- 
cliari was evidently under the impres¬ 
sion that his adoption was valid and it 
may be that the plaintiff’s father and other 
relations also siiared in that impres¬ 
sion, a fact wiiich would account for the 
letter-s already referred to. lint it is now 
well-established that a mistaken imjiression 
of law regarding the validity of an adoption 
is not a ground on which any estoppel can 
1)9 based. Mr. Srinivasa Iyengar does not 
contend that the estoppel could change the 
natural status of Hxngichari, if the adoption 
was invalid. But he argues that as Ranga- 
chari purported to hold the property in 
suit as the adopted son of Raghavachari, the 
reversionary heirs entitled to succeed on the 
death of the first defendant are tha sapimlas 
of Raghavacliari’s family, and not of Ranga- 
chari’s natural family. And he relied on the 
authority of Rajyultikshmi Surymiaraijaua 
(1) and halton v. {•'itzyenild (2). Tin's 
proposition is quite untenable. Rangachari’s 
title to his adoptive father’s family must, 
of course, be held in this case to have been ac¬ 
quired by prescription. It is <(uite true that 
if a person capable of holding one or other 


(1) 3 M. L. .T. 100. 

(2) (lS97i 2 Ch. 80; CG L. 
Vi \V. H. G85 


J. Ch. cot; 70 b. T. 700* 
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of different kinds of estate prescribes for a 
particular kind of estate, he could not acquire 
a larger estate or an estate different from that 
for which lie prescribes. Tlie auimns p'ls- 
sidendi is the test for determining the estate 
whicl) prescription would confer on him. See 
our judgment in A.S. No. 7d of 190S. There¬ 
fore, if a woman prescribes for what is known 
as a woraan’sestate” under the Hindu Law, it 
must be lield, at least in .some classes of cases, 
that her heirs, would be the successors to her 
woman’s estate and Ttoj^tolaJishvii v. 
Snryanaraynna (1) similarly holds that if one 
prescribes for an impartible holder’s estate, 
the property which he acquires by prescrip¬ 
tion would in certain circumstances pass to 
the heirs who would be entitled to succeed if 
the property were in fact impartible. Hut it 
is impossible to hold that there would he any 
difference in the estate which Hangachari 
acquired by prescription whether he pur¬ 
ported to belong to his natural family or to 
the family into which he was adopted. The 
title acquired by him would be the same in 
both cases, namely, an absolute, heritable 
estate. The dscision in Dalton v. Fitzgerald 
(2) has absolutely no application. It merely 
held that a person obtaining possession of 
property under a specific instrument and his 
heirs would not be entitled to dispute the 
title of other persons claiming an estate in the 
same property under the same instrument. 
This is a rule of estoppel applicable to the 
person taking under an instrument and to 
heirs. It has no bearing on cases where title 
is acquired solely by prescription. 

In the view we have taken of this (luestion, 
it is unnecessary to consider whether the 
plaintiff s claim as reversioner, even if the 
adoption set up be valid, is sustainable or 
not. We must reverse the decree of the 
lower Court and remand the suit for trial 
on the issues w’hich have not been disposed 
of. The costs of this appeal will abide the 
result. 

Appeal allotved. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 93 op 1909, 

June 21, 1909. 

Present: —Mr. Sunder Lai, J. C. 
KEDAR SINGH and another—Plaintiffs 

—Appellants 


vers7is 

SUMER SINGH and others —Defendants— 

Respondents. 

Reilemplion, fiiit for—Moriyagor (i7td mortgagee, 
relation betivccn—Payment of a portion of mortgage- 
money, ejfeet o /—Dinehargc of a portion of mortgaged 
property by a proportionate paynient of the tnortgage- 
money—Arrangement to hand over property other than 
the mortgaged property for payment of the mo7’tgage- 
77\o7\ey, effeet of, when unregintered — Vei'ijication or 
7nitdijiention of the terms of contract, what amount to—~ 
Evidence Act (I of 1872^, s. 92, cl. (4). 

A'., /)., nnd S. encli owned n third share in the 
property in disptite. On the 1.5th June 1880 K. and 
/). mortgaged witli possession tlieir 2 3rds sliaro in 
favour of the defend-ant. On the death of S., ho was 
succeeded by his widow who on the 7th July 1885 
mortgaged her ?ird share to the same defendant 
excc'pting the village II. On the 5th Juno 1901 
K. alone tnortgnge«l with possession his ’rd share ex¬ 
cepting the village 71. Half the mortgage-money dtto 
nndei- the deed of 18S0 was sot off ns part of the 
consideration of tliis mortgage. After the dentlt of 
tlie widow, tlie sons of D. sued for redemption of the 
mortgage (*f 1885 as her heirs. They conto>idi*d Hint 
by tiio mortgage of 5th June 1901 A'. ’s share in 
the mortgage of 1880 liad been paid up nnd the latter 
mortgage, so far as it l elated to K.'s share, had been 
discharged. They also alleged that about (5 years 
ago the mortgagor and the mortgagee entered into 
an arrangement by which the share of J. in village 
B. ns also the share of K. in the said village had 
Ix'on j)luccd in the posses.sitin of the ’mortgagee, on 
the understanding that ho wa.'i to collect tlie rents 
and the proHts tliereof and apply them tfi the reduc¬ 
tion of the principal amount due on his mortgage. 
'J'he rpiestions for decisimi wen* wlietlier A'.’s liability 
under the mortgage of 1880 had heen discharged and 
whether the arrangement alleged hy the plaintiff 
could be proved in law under section 92, danse 4, of 
the Hvidonce Act, in the absence of a registered 
document to evidenco the same: 


/fc/d, that the mere fact ti nt A'.’s share on account 
of the mortgage f)f 1880 was set off against the 
anionnt secured under the latter deed of 1901 was 
not enough to show that any jmrt of the mortgaged 
property had l>cen released from liability for the 
remainder of the money due under the deed of 1880. 
In the absence of an express contract to thocontrarj, 
the mortgagee was entitled to retain the whole of the 
property mortgaged ns seenrity for what was due 
to him: 

Held, further, that the arrangement relied upon by 
the plaintiff did not require registration os it would 
not in any way affect tlie mortgagee nor could such 
an arrangement modify or vary the terms of the 
mortgage and that, therefore, it could bo proved m 
spite of section 92, clause 4, of the Evidence Act. 
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Gokul Das Qopal Das v. Purayimal Prcmsukh Das, 

10 C. 1035; 11 I. A. 126 and AjHu Singh v. Ajudhia 
Sahu, 9 A. 249, referred to. 

Baba Hari Kishan Dhaon for Pandit 
Qohiran ath 3/iVa, for the Appellants. 

Babu Gopal Sahai^ for the Respondent 

No. 1. 

JUDGMENT.—Kandar Singh, Dharajit 
Singh and Sadho Singh who were own 
brothers, owned several villages in the 
Herdoi District. On the death of Sadho 
Singh he was succeeded by his widow JifiA’am- 
mat Janaka. It is averred in paragraph No. 1 
of the plaint, and not disputed by the defend¬ 
ant in his written statement of defence, that 
of the three persons aforesaid, each owned a 
third share in the property. On the 15th 
June 1880, Kandar Singh and Dharajit 
Singh made a possessory mortgage of their 
two-thirds share in the lUciMzaA* Damkapur, 
Mirzapur, Rampur, Nayagam and Birawan in 
favour of the defendant for thesumof Rs.300; 
the mortgagee was to enjoy the profits of 
the said property in lieu of interest and the 
mortgage was redeemable on payment of the 
principal mortgage-money, viz., Rs. 300. 

On 7th July 1885, Mtisammat Janaka exe¬ 
cuted a mortgage of her Jrd share in all the 
said villages except Birwan in favour of the 
same mortgagee for the sum of Rs. 150. The 
mortgagee in this case, too, was in possession 
of the mortgaged property in lieu of interest. 

On 5th June 1901, Kandar Singh alone 

mortgaged his own one-tliird share in all the 
said villages except Birwan for Rs. 400 with 
possession. Rupees one hundred and fifty 
out of this aura of Rs.400 being one moiety 
amount due under the mortgage of 15th 
June, 1880, was set off as part of the con¬ 
sideration of this mortgage in the following 
words :—mujrai '•ninjumla bahat rahinama 
nawishta min mukir yeaftani murtahin riigistri 
shuda tadadi tin so muwankhai tea miisadtka 
Ibth June 1880 150.” 

The plaintiffs in this ease, viz., Kandar 
Singh and Pulandar Singh, son of Dharajit 
Singh, sue for the redemption of these mort¬ 
gages. They seek to redeem the mortgage of 
7th July 1885, as the heirs of the mortgagor 
Mnsavmat Janaka who is dead. They con¬ 
tend that by the mortgage of 6th June 
1901, executed by Kandar Singh, his share 
in the mortgaged property of the mortgage 
of 15th June 1880, was released, and the 
latter mortgage, in so far as it related to 


Kandar Singh’s share, was discharged 
Among the property so discharged was 
Kandar Singh’s Jrd share in Matiza Birwan. 
They allege that about six years ago the 
mortgagors and the mortgagee entered into 
an arrangement by which the share of 
Musammat Janaka in Mauza Birwan as also 
the share of Kandar Singh in the said village, 
whicli had been .set free by the discharge of 
the mortgage of 15th June 1880, was placed 
in the possession of the mortgagee on the 
understanding that he was to collect the 
rents and profits thereof, and apply them to 
the reduction of the principal amount due to 
him on his mortgages. They do not allege 
that these shares were added to the list of 
the mortgaged property (for the entire 
income of the mortgaged property was to go 
towards the interest only due on the mort¬ 
gages), but that it was property placed by 
the mortgagors in charge of the mort¬ 
gagee, for collection of rents and pro¬ 
fits, on the understanding mentioned 
above. The mortgagee according to the 
plaint has cut down some trees on the mort¬ 
gaged property. The plaintiffs, therefore, 
seek to set off the value of the trees so cut 
down, and the income from the shares of 
Musammat Janaka and Kandar Singh in Mauza 
Birwan against the principal amount due 
on the mortgages. According to their account 
the amount so sought to be set off exceeded the 
amount due on the mortgages and there was 
surplus left in the hands of the mortgagee. 

The lower Appellate Court has,— 

(1) sel off the value of the trees cut down 
againsc the mortgage-money; 

(2) held that Kandar Singh’s liability 
under the mortgage of 15th June 1880 was 
not discharged as between the parties to that 
mortgage, and his interest in Mauza Birwan 
was, therefore, not in possession of the mort¬ 
gagee under the arrangement set forth in 
the plaint, that it was in the possession of 
the mortgagee under the mortgage of 15th 
June 1880 ; 

(3) that the arrangement set forth in the 
plaint could not be proved in law under sec¬ 
tion 92, clause (4), of the Evidence Act, 1872, 
in the absence of a registered document to 
evidence the same. 

The parties have accepted the finding of 
the learned District Judge on the first point 
which is no longer in question in the appeal, 
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Tlie appeal before me refers to the second 
and third points mentioned above. 

The mortgiijre of 15th June 18t0 was a 
.ioint mortgage made by Kandar Singh and 
-Dharajit Singh. Tliey were both jointly and 
severally liable thereunder to the mortgagee. 
The mere payment of Ks. 150 by one of them, 
witliout any conditions wliatever to the mort¬ 
gagee, was a payment on account of the 
mortgage, wliicli, in tiie absence of an ex¬ 
press or implied contract to tlie contrary, 
left tlie entire mortgaged property burdened* 
with the amount of the remainder of the 
mortgage-money. The question is whether 
there was an express or implied contract 
between iCandar Singh and the mortgagee, 
by which Kandar Singh’s interest in the 
property mortgaged under the mortgage of 
15th June IsyO, wa.s released from the mort¬ 
gage. The only evidence relied upon to 
prove tin's contract is the language of the 
document of 5th June 1901. All that that 
documetit shows is that Rs. 150 on account 
of the mortgage of 15th June Ibb’O was set 
off against the amount secured under the 
later deed. Ihere is nothing in the language 
of the later deed to show tha‘- any part of 
the mortgaged property was released from 
liability for .he remainder of the mortgage- 
money due under that document. In tlie 
absence of an ex press contract, what is the im¬ 
plication y It was to the interest of the mort¬ 
gagee to retain the whole of the mortgaged 
property as security for what was due to him 
and not to relea.se of any portion of it. The 
answer to the question is, I think, contained 
in the judgment of their bordships of tKe 
Privy Council in Gokul Das Oopal Das v. 
Dnranmal Freinsvhh Das{\). At page 10-16 

of the report the following passage occurs:_ 

If there is no express evidence of it, 
what intention should be ascribed to him ? 
The ordinary rule is that a man having a 
right to act in either of two ways, shall be 
assumed to have acted according to his in¬ 
terest.” It was to the interest of the mort¬ 
gagee, as I have already observed, to retain 
his charge on all the mortgaged property 
and, in the absence of express words in 
the later deed of mortgage releasing in 
terms any part of the mortgaged proper¬ 
ty from mortgage, it must be held that the 
mortgage .still subsisted on the remainder 
of the mortgaged property. The conclusion 

(1) 10 C. 1036; 11 1. A.»l:i6. 


at whicli the Court below has arrived was 
tlierefore, correct and the appeal so far as 
this point is concerned fails. 

The n?.\t point for consideration is, whe¬ 
ther tlie arrangement relied upon in the 
plaint, so far as it relates to the interest 
of MiisanDnat Janaka in iJirwan, can be 
proved in tlie ab.sence of a registered do¬ 
cument. 1 he plaiiitilfs could certainly en¬ 
trust their sliare in Maiiza Rirwan to any 
one for management. They could direct 
him {i, t’., the Manager) to pay the income 
therefrom to their mortgagee as it accrued 
from time to time. A contract between 
the plaintiffs and ttieir manager on tlie 
lines mentioned above could be entered into 
orally. Such conti’act does not in any way 
affect the mortgage to pay which such 
arrangement is made, and would not in 
any way affect the rights of the mort¬ 
gagee. Does it stand on a different footing 
if the manager selected is tlie mortgagee 
hiraselfy 1 tliink not, unless the mortgagee 
in entering into such contract in any way 
agree to modify or vary tlie terms of the 
mortgage in any respect. I mu.st, tlioro- 
fore, proceed to examine if the arrangement 
alleged in any way m idilies or varies the 
terms of tlie mortgage. Ther is no ad- 
itioil made to the mortgaged property hy 
this arrangement. As has already been 
olwerved, tlie mortgaged property is hold 
in lieu of interest only. The amount pay¬ 
able under the mortgage is not varied. 
Only a mode for its payment has been 
devised, to which the mortgagee is alleged 
to have consented, as it in no way in¬ 
terfered with his rights as mortgagee. The 
mortgagee must get the entire amount duo 
on the mortgage before he can be com¬ 
pelled to allow redemption of the mort¬ 
gage. I'lie result of the transaction seems 
to be that the mortgagee has agreed to 
undertake to manage the property for and 
on behalf of the owner thereof, and as his 
manager and agent and to apply the in¬ 
come to reduce the amount due to him on 
the mortgage. Jle has not agreed to modify 
one single term of his mortgage. 

L rider section 92, clause (*1) of Act I of 
1872 the existence of any distinct sub¬ 
sequent oral agreement can be proved, 
unless such oral agreement modifies or 
varies the terms of any registered do¬ 
cument. As no term of the original con- 
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tract lias in any sense been moditied by 
this agreement, ’ evidence is admissible to 
prove it. What has really happened in this 
case is similar to what happened in the 
case of Singh v. Ajndhia Singh (2). 

In that case a mortgagor had agreed with 
his mortgagee to assign over to him the rents 
due from certain tenants of the mortgagor 
to provide for the payment of the interest due 
to the mortgagee. The transaction was 
what is known as Jamog in the eastern 
di.stricte of the Province of Agra. It was 
held that oral evidence could be given to 
prove this transaction. From the evidence 
recorded in the Court of first instance I find 
that that Court did not allow (luestions 
relating to the arrangements set up, being 
put to witnesses. Evidence was excluded upon 
this point. 1, therefore, think that the fol¬ 
lowing issue should be remitted under Order 
XLl, rule 3, of the Code of Civil Procedure, 
to the lower Appellate Court for determina¬ 
tion, namely. 

Was the mortgagee put in possession of 
the share of Musammat Janaka in niouza 
Birwan under the arrangement set forth in 
tlio plaint; if so, what amount, if any, has been 
realized by the mortgagee on account of tiie 
profits of the said sharer' 

The Court below will record evidence 
which the parties may adduce on this point 
as well as any documentary evidence which 
may be produced and return its findings 
together with the evidence as .soon as pos¬ 
sible. Ten days will be allowed for objections 
from the date of the receipt of the findings is 
notified to the parties. 

(2) U A. 2-iy, 


OUDH JUDICIAL COMMlSSlONEll’S 

COURT. 

Second Civil Ari-EAL No. 290 ok 1910. 
February 28, 1911, 

IVcsen/:—Mr. Evans, A. J. C. 

KASUl SINGH AND OTHERS — Defendants 

—Appellants 

versus 

13AL11AJ SINGH and others — Plaintiffs— 
AND others—Dependants—Respondents. 

Pedigree filed in Settlement Court, ad/nissibUity of — 
proof of mick pedigree, eUmenU it^ceesarg foi—Speciul 
of knowledge of llie pereon filing the pedigree^ 
j^iUUncc Act (I of 1^72^, s. 32, cl, 5. 
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A i)odigrec ])ro(lucud in a Settlement Court 
is iidinisBihlo in evidence under section 32, 
clause 5, of the Evidence Act, u))<m ju’oof that the 
])cr8on making the statement eontaitied in the 
pedigree was dead and liad a special incuiis of 
knowledge, 

Wohn liar Krishna Idwn, holding brief of 
Pandit Gokaran Nath Misra, for the Appel¬ 
lants. 

Mr. fj. 11. Thomas, for the Respondents. 

ORDER.—This is an appeal against an 
order of the District Judge of Fyzahad 
upliolding a decisionof the Subordinate Judge 
of Fyzabad. 

Six persons were plaintiffs and they asked 
for a decree for possession of certain pro¬ 
perty which belonged to one Subdhan. The 
delendants were the transfereesfromhi.s widow. 
The plaintiffs’ suit was based on the alle¬ 
gation tliat Subdhan’.s widow held the pro¬ 
perty as a Hindu widow without power of 
alienation and that the plaintiffs as collater¬ 
als were entitled to po.ssession thereof. 
The defendants in their written statement 
urged tliat the plaintiffs were not collaterals 
of the deceased Subdhan, and that under a 
custom widows of Thakurs could transfer their 
husbands’ property for legal necessity. 

The learned Subordinate Judge found that, 
tlie cu.stom set up by tlie defendants was 
not proved nor was it proved that the 
property l>ad been transferred for legal ne¬ 
cessity. He also found that the plaintiffs 
Nos. 1, 3 and 4 were collaterals of the de¬ 
ceased and were entitled to possession of 
a portion of the property to the extent of 
8 annas in mahal Nagesliar and Maneshar 
and 4 annas in mahal Guraan in the vil¬ 
lages mentioned in the plaint. The deci¬ 
sion was uplield on appeal by tlie learned 
District Judge and in second appeal by tlie 
defendants the decision of the Court below 
as to custom and legal necessity is not chal¬ 
lenged, hut it is urged first, that there were 
alive at the death of Subdhan’s widow ten 
reversioners of equal degree with the plain¬ 
tiffs and the plaintiffs were not entitled in 
any case to a decree for more than 3 13tlia 
of the property in suit; and secondly, that 
the pedigree set up by the plaintiffs was 
not admissible in evidence. 

As to the first point, 1 find that, before 
the Subordinate Judge, the only contention 
taken was that five collaterals were alive 
at the death of the widow who were en¬ 
titled to share with the plaintiffs, As to ong 
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of them, the Subordinate Judge found tliat 
it was admitted that he liad died before 
tlie deatli of the widow and as to the other 
four lie did not believe the evidence of 
the witnesses who said that they had survived 
the widow. The learned District Judge’s 
judgment is somewhat scanty but apparently 
he has accepted the decision of the Subor¬ 
dinate Judge on this point and I must 
hold that in second appecal 1 am unable to 
interfere witli his decision. 

As to the second point about the pedigree: 
I tind that tlie plaintiffs put in a copy of 
a pedigree which had apparently been pro¬ 
duced in the Settlement Court. Assuming 
that this document can be proved by a cer¬ 
tified copy of the original, it appears to me 
that it is not admissible in evidence against 
the appellants. If admissible in evidence 
it would be admissible under section 3'J, 
clause (6),of tlie Evidence Act, beinga written 
statement made by a person who is dead, but 
it must be proved in such a case that the 
person making the statement had a special 
means of knowledge. Thereare somesignatures 
upon this pedigree but it is conceded that 
there is no evidence to show who the persons 
were and v\hat means of knowledge they had 
as to the facts set forth in the pedigree; nor 
indeed is it proved that the persons whose 
signatures appear on the copy had really 
signed the original. I am, therefore, com¬ 
pelled to hold that this pedigree is useless 
for the object with which it was pro¬ 
duced by the plaintiffs: but it is contend¬ 
ed on their behalf that a pedigree was 
appended to the plaint which was based 
upon the Settlement pedigree noted above 
and that the evidence of their witnesses, 
namely. P. W. No. 1, P. W. No. 2, P. w! 
No, 3 and P. W. No. 4, who were believed 
by the Courts below, proves this pedigree 
and according to that pedigree they are 
entitled to the share decreed to them. I 
have examined the decision of the Sub¬ 
ordinate Judge and cannot find that he 
alludes to the evidence of these witnes.ses at 
all. He relies entirely upon the iiettlement 
pedigree (Exhibit 34) and he presumes 
it to be genuine and he works the shares due 
to the plaintiffs Nos. 1, 3 and 4 according to 
that pedigree. His decision, therefore, 
appears to be based upon that pedigree and 
not upon the evidence at all. All that the 
learned Judge says is that the pedigree 


had in his opinion been sufficiently proved 
and in another part of his judgment he 
says that the Shajra being more than 
tliirty years old is presumed to be 
genuine. All that I can gather from 
this is that the Courts below decreed the 
claim upon tliis Settlement pedigree only and 
not upon the pedigree attached to the plaint 
or by the evidence called by the plaintiffs. 
As 1 have decided that the Settlement 
pedigree is inadmissible in evidence I must 
remand the case to the Court below in 
order to have a, finding on the following 
is.sues: — 

(1) . Has the pedigree attaclied to the 
plaint been proved to be correct? 

(2) . If so, what shares are the plaintiffs 
Nos. 1, 3 and 4 entitled to according to it? 

No further evidence need be recorded. The 
finding should be submitted within three 
montlis and fifteen days will be allowed for 
objections. 

Case / (viauJed, 


OUDJI JUDICIAL CUMMiSSlONER’S 

COURT. 

Second Ctvii, Alm-eal No. 2(30 oe 1910. 

iMarch 7, 1911. 

Present: —Mr. Diggott, A. J. C. 

Babn HISHAMRHAR NATH-Plaintiff — 

Appellant 

versus 

Musauwiat INDAR RASA and other.s— 
Dekendant.s —Respondents. 

lliiithi Ijiiw — Joint J'fiinihj, nitinmjcr of — S'tit to 
iX'Coccr debt bclouijiiuj In joi nt foiiiily — jnirlieit 

—CoiHjiftcncy of lltc Mmunjer to hrimj such a soil. 

The us mnnagor ami lieacl of a Hindu joint 

family, sued to reeovei a debt duo by the ilefcnd- 
ant tt> the money-lendiug Imsiness belonging to the 
family, 'i'he debt wius based upon a pro-note exe¬ 
cuted by the defendant iii favour of the plaintiff’s 
uncle, who at the time was the head of the family. 
The dofondjint objected that the plaintiff alone could 
not maintaiu the suit: 

Held, that, as (In; head of the family, the plaintiff 
was et)mpetent to niainfnin the .suit and that it was 
not necessary f<ir the other members of the family 
to be joined as plaintiffs, although the Court had 
iliseretion to add them as defendants to enable it 
completely and effeetivtdy to adjudicate upon all the 
questions involved in the case. 

Kitihcn i’crs/ifid v. Huy Aaeui'n Sinyh, 15 C. W. N. 
321; 8 A. L. J. 256; ‘J M. L. T. 343; 13 C. L. J. 346; 21 
M. L. J. 378; 0 lud. Cua. 739 (P. C.), followed. 

Pandit Ookaran Nath Misra, for the Appel¬ 
lant. 
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Mr. A. }’. Sen and Babu Karain Lai, for the 
Respondent No. 1. 

JUDGMENT.-In this case tbe plain¬ 
tiff Bishambhar Natb sues for tbe recovery 
of debts incurred by one Jawabir in the 
course of bis dealing with a certain money- 
lending firm. The plaintiff’s case is that this 
money-lending business was earned on by 
Jaganuath, uncle of the plaintiff, a manager 
and bead of a joint Hindu family ; the con¬ 
tracts on which the claim is based were en- 
teredintoby Jawabir with Jaganuath per¬ 
sonally, and the pro-note which covers tbe 
greater part of the amount claimed was exe¬ 
cuted by Jawabir in favour of 
The latter is now dead; and the plaintiff now 
claims to have succeeded him as head of the 
family and manager of the money-lending 
business. His claim is admitted by the other 
members of the family, who declined to beadd- 
ed as plaintiffs in the suit. Both the Courts 
below have held that the suit is not maintain¬ 
able, as the plaintiff is not entitled to sue un¬ 
less the other members of the joint family 
join him as plaintiffs. There has been a very 
recent decision of their Lordships of the 1 my 
Council ill a ease iKMen J'enhad v. liar 
Narain Singh (1) , in which the whole question 
of the rights of the managing member or 
members of a Hindu joint family in respect 
of business carried on for the benefit of the 
joint family as a whole has been considered 

at some length. . , . 

On the principles laid down in this ruling 

there can be no doubt that a suit brought by 
Jaganuath alone for the recovery of the debts 
set forth in the plaint would, on the facts there 
alleged, be maintainable. It seems to me 
a reasonable, and even necessary, extension 
of the same principle to say that the plain¬ 
tiff is entitled to maintain this suit, if it be 
true that he has succeeded to Jaganuath s 
position both as manager of the business and 
head of tbe joint family. I hold that, on the 
facts set forth in the plaint, the suit is main¬ 
tainable by Bi.shambbar Nath alone, and that 
the pro forma defendants, Har Pieshad and 
Ram Earup, were not necessary parties to the 
suit as plaintiffs, though the Court had dis¬ 
cretion to add them as defendants in order to 
enable it completely and effectively to ad- 
iudicale upon all the questions involved. 1 


must, therefore, set aside tbe decrees of both 

Courts below ; and ns they have disposed of 
the entire case on this preliminary point, 1 

remand the case through the Court of first 
appeal to the first Court, that of the learned 
Subordinate Judge of Sitapore, with d.rec 
tion to re-admit the suit and dispose of it ac- 
cording to law, vide Order XLI, rule 2.d, of 
the Civil Procedure Code. Costs in this and 
the lower Appellate Court will abide the 

Case remanded. 


rn 15 C W ij. 321 CP. C.);8A. L. J. 256; 9 M. 
.y ^3:13 C. L.J. 3-45; 21 M.L.J. 378; 9 lud. 
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MADRAS HIGH COURT. 

Full Bench. 

Refehrkd Case No. 8 of 1910. 

March 20, 1911. 

Present:—Sir Arnold White, Kt 

Justice, Mr. Justice Munro and Mr. Justice 

Sankaran Nair. 

S. VISWKSWARA SARMA-Plaintiff 

versus 

I)R T M. NAIR AND ANOniEK— Defendants. 

chcil Procedure Code (Act V of 1909), Sch. I. 0.1 //, 

r 10 —Return of iduint for presentutton to proper Court 
—Right of plaintiff to credit of the Court.fee levied m 
the ivrong Court—Cancellation of oj 

turt Pecs .M (PH oj 1870), m-V._e_SHlcnc,j 

6’mna Cauec Courts Act oj 188-), bs. d, (o- 

Where Court-foe is imid upon the institution of a 
suit in a Court whicli cannot grant the relief souglit 
und conBeiiuontly. the plaint is rotiu-ncd for pvc^ 
mentation to the proper Court, 

the plaint in the latter Court, is entitled to tako 
credit for tho amount of tho Court-fee levied iii the 
Court to which it was tirst presented, even though 
the stami) was eaiicelled before the plaint was 

*^*^Thrplaintiff brought a suit in the City Civil Court 
at iMadras urtixing a Court-feo of the value of Rs. 7o 
to tho plaint. The City Court Judge after canceUmg 
the stamp returned tho i»luiiit for presentation to the 
Small Cause Court. The plaintiff presented the same 
plaint to the Small Cause Court to which he a hxed 
a further adhesive stamp of Rs. 9-12-0 to make up 

the dcticiency: ' p 

Held that the plaint presented to tho City Couit 
had not lost its force by the cancellation of the stamp 
and that the plaintiff should not Ije reiiuired to pay 
a Court-fee of similar value over again m tho Small 

Cause Court. , x o u qi-j 

prabhakarbhat v. Vishieambhar PaiuUt, 8 b. did; 

followed. . .11 

In re Bai Anirit, 8 B. 380 at p. 390, distinguished. 

Per White, C. J.—Undortlie CourtFeesAetthe plaint 
when presented to the Small Cause Court was not 
unstumiied gnoad tho cancelled stain]). 

Per Munro, J. —A Court when returning a plaint 
under Order VU, rule 10, Civil Procedure Code, can¬ 
not be said to bo acting upon it within tho moaning 
of section 30 of tho Court Fees Act. 

Per Sunkaran Nair, J. —A document docs not cease 
any tho less to be a properly stamped document by 
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the cnmylhitioii ofil,o Mnnii-. It f.-hTinucy (u bo 
Dn.iK-Iy .tiunp..,!. |J_v cnoocllal ion rho stan.,,. cannot 

istlu plaint UI oiicCoun. n-liilv protontH in 

ano bo. Court as n pla.nl in anoti.or Court, ilu‘ slainp 
IS iu*t tiscfl a^nni. 

the ;'h.f,',t. ■' 

Case stated under section di) of tlie Pre 
SKlency t'niall Cause Courts Act, XV of 
082, and rule 428 of tlie Kules of I’re- 
aideney Small Cause Court <,f Madras by 

No. 

3U()7 of lull I on tlie file of that Court. 

Oil l:3tli December 11)10 Krisbiia.swami 
Aiyar aud Ayliofr, ,1.1., ,„ade the followinR 

UltDEIl OP HPPPUPNCP TO 
A FUPP JIPXCJI. 


[Idii 


Kiasii.vAsu.^.Mi Aivac, .1.—Tbi.s i,s a refer- 
euce by the learned Chief Judge of the 
1 residency Small Cause Court. The question 
stated 1 .S one of far-reaching importance, 
the Judge of the City Civil Court returned 
a plaint for pre.sentatloii to the proper Court 
under Order VII, rule 10, of the Code of Civil 
1 rocedure. The plaint has been represented 
to the Presidency Small Cause Court under 
Die authority of that rule. The question 
IS, wlietiier the pluiiitilT is entitled to credit 
for tlie Court-fee levied in the City Civil 
Court. Section i) of the Madras City Civil 
Court Act, 1892, direct.s the value to be 
ascertained for the purpo.ses of Court-fee in 
the manner provided hy the Court Kees Act, 
section 7, clause (r), if the .suit is for land 
or a hou.se or a garden. Section G of the 
Court Fees Act renders the 1st Schedule ap¬ 
plicable to a plaint Hied in tlie City Civil 
Court. Section 25 of the Court Fees Act pro¬ 
vides that all fees referred to in .section 3 
or chargeable under tbe Act sliall be col¬ 
lected by stamps. Section 2(i directs that 
the stamps used to denote any fees charge¬ 
able under tbe Act shall be impres.sed or 
adhesive or partly impres.sed and partly 
adhesive as tbe Governor-General in Council 
may direct. By section 27 tbe Local Govern¬ 
ment is empowered to make rules for re¬ 
gulating among other thing tbe renewal of 
damaged or spoiled stamps. .Section 30 pro¬ 
vides that no document requiring a stamp 
under this Art shall be filed or acted upon 
in any proceeding in any Court or Oflice until 
the stamp has been cancelled. The rest of 
the section deals with the mode of cancellation. 


In tin's cafe the stamp used for the 
plaint in the City Civil Court was cancelled 
in accordance with the provisions of section 
30 and the instructions issued by the 
Government of India (See Appendix Vito 
Jagannada iyer’.s Court Fee Act). Now the 
plaint comes again into Court with thecancel- 
led stamp and an additional stamp to make 
up tbe deficiency in tbe Court-fee required for 
tbe plaint in tbe Small Cause Court in pur¬ 
suance of the Government Notification under 
section 75 of tbe Presidency Small Cause 
Courts Act (See page 27G of Bakewell’s 
Pre^dency Small Cau.se Courts Act). There 
is no doubt that the identical plaint re¬ 
turned hy the City Civil Court i.s properly 
presented to the Presidency Small Cause 
Court under Order VII, rule 10, of the Code 
of Civil Procedure. A plaint presented in 
the Small Cause Court is cliargeable with 
a fee under section 71 of the Presidency 
Small Cause Courts Act, not exceeding that 
w'hich is specified in that section. Under 
section /5 of the same Act tlie Local Govern¬ 
ment may from time to time by notification 
in the Official Gazette vary the amount of 
the fee under section 71. The Government 
of iladras has fixed the fee under this 
section by a notification, dated the 23rd 
January 1863. These two sections of tbe 
Act together with tbe notification only de¬ 
termine the fee but make no provision as 
regards tbe mode in whicli that fee is to 
be paid, lly .«ection 77 it i.s enacted that 
.section.s 3, o and 26 of the Court Fees Act 
shall remain unaffected by anything contained 
in Chapter X, i. e., for our present purpose, 
ly section.s 71 and 75 of the Presidency 
Small Cause Courts Act. The result of 
the saving i.s that by virtue of section 3 
tlie fees chargeable in tbe Presidency Small 
Cause Court shall be collected in manner 
therein after appearing in Court Fees Act 
and that by section 25 of tbe Court-fee charge¬ 
able in tbe Presidency Small Cause Court 
wliich is referred to in .section 3 though 
it is not leviable under the Court Fees Act, 
shall be collected by .stamps. Section 26 
appears to have no application to tlie nature 
of the .stamps wliich may be used for Court- 
fees in the Presidency Small Cause Court, 
as they are not chargeable under the Court 
Fees Act. Section 28, which is applicable 
to the Presidency Small Cause Court be¬ 
cause the Court-fees referred to in section 
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3 are payable in stamps under section 25, 
declares that no document which onght to 
bear a stamp under this Act shall be of 
any validity unless and until it is properly 
stamped. Can it be said that a plaint 
which hears a cancelled stamp is properly 
stamped within the meaning of section 28 
of the Court Fees Act There is no de- 
tinitiun of the words “properly stamped’ 
in the Act. if a stamp which has been 
properly, cancelled in accordance with the 
requirements of section 30 may be used 
again in payment of a Court-fee chargeable, 
there is no provision limiting such user to 
the mere case of a plaint returned. In 
Prahhakarbhat v. Vishivamhhar ramlit (1), 
the question referred to the lull IJench 
was whether a plaint could be returned 
where in second appeal a .suit was held 
to have been filed in the wrong Court. 
In the course of the judgment of the Kull 
liench it was incidentally observed wliere 
a Court-fee, on the institution of a suit, has 
been paid in a Court which cannot possibly 
alTord the relief sought, it does not seem 
consistent with sound principle that the 
plaintiif should be condemned to lose the 
fee thus paid or that he should not be 
allowed to ask without paying a second 
fee for an adjudication from a Court which 
can really give one.” There is no reference 
in the judgment to the provisions of section 
30 of the Court Fees Act as regards can¬ 
cellation of the stamp or section 28 as to 
the requirement of a proper stamp. Stress 
was laid on the provision contained in .section 
30 of the Court Fees Act in the decision 
in Jagjivin Jacherdas v. Magdiim AU (2), as 
precluding the presentation of a plaint re¬ 
turned with a cancelled stamp without new 
stamps being affixed to it. In the case of In re 
Bai Amrit (3) the same learned Judges who 
decided the case of Jagjivan Jaiherdas Seth 
V. Magdum AU (2) declined to accept 
the decision of the Full Bench in Brabhiikar- 
bhat V. Vishambhar Pandit (1) as bind¬ 
ing upon them. One of the Judges Mr. Jus¬ 
tice Pinhey points out at page 390 that 
the decision of the Full Bench was silent on 
one of the grounds on which the decision in 
Jagjivan Javherdas Seth v. Magdnm A/f(2) was 
based, n>., “the futility of returning a plaint 

(1) 8 11.313. 

(2) 7 11. 487. 

(3) 811. SBOutp. 3U0. 


after the Criut-fee stamps have been cancelled, 
because cancelled Conrt-fee stamps can no 
more he used a second time than cancelled 

postage .stamps can be so used.” 

The argument in favour of tlie opposite view 
can only be that the cancelled stamps must 
be treated as uncancelled because tlie Court 
which returned the plaint for want of jurisdic¬ 
tion had no jurisdiction to cancel the stamp. 
But that is evidently not the ellect of section 
30 of the Court Fees ^ ctwliich requires can¬ 
cellation of the stamp before the plaint is 
filed or acted upon. The Court must con- 
sider the allegations in the plaint and Iho 

relief asked for before determining the que.s- 

tion of juri.sdiction. On the foregoing con¬ 
siderations, the result must be that the plaint 
returned to be presented to tlie proper Court 
will have to be stamped anew without re¬ 
ference to the cancelled stamps. Section 29 
of the Court Fees Act, which makes a special 
provision in the case of amendment of a do¬ 
cument that it shall not necessitate the affix¬ 
ing of a fresh stamp, appears to strengthen 
the above view. A cancelled stamp does not 
also appear to fall under the head of damaged 
or spoiled stamps with reference to the 
renewal of which tlie Local Government has 
power to make rules. The rules made by 
tlie Local Government under section 27, 
clause (c), which refer to plaints written on 
stamps and not filed in any Court, do not ex¬ 
tend to the case of a cancelled stamp re¬ 
turned. 

But the matter does not appear to rest 
here. The learned Chief Judge points out 
that .‘■■ection 21 of the Civil Procedure Code 
of 16 S 2 , section 14 of the Madras City Civil 
Courts Act, 1892, and sections 19A and 40of 
the Presidency Small Cause Courts Act, 
1882, make special provision for the deduc¬ 
tion of the Court-fee paid in one Court from 
the fee payable in another to which a plaint 
returned by the first is represented or a 
suit is transferred from the first in the 
circumstances referred to in those sections. 
■Where the transfer of the suit or the re¬ 
presentation of the plaint is to the High 
Court on the Original Side there may he a 
special need for a specific provision as regards 
the deduction of tlie fee already paid, as the 
system of charging Court-fees is es.sentially 
different under the Rules of Practice applic¬ 
able to the Original Side. But it is not easy 
to explain why a special provision for deduo- 
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tion was made in section 2 of the old Code 
of Civil Procedure wliere a suit is stayed in 
one Court under section 20 and the plaint 
is returned and presented to anotlier under 
section 21. It must, however, be noted that 
sections 20 and 21 have not been reproduced 
in the Civil Procedure Code of lOOtJ. On a 
full consideration of tlie various provisitins of 
the several enactments to whicii our attention 
has been drawn, I feel constrained to agree 
witli tlie learned Ciiief -ludge of tlie Small 
Cause Court. But tlie practice not only in 
the vSmall Cause Court but tlirougliout the 
Presidency has been in such cases as ttie 
present to accept the original stamp aflixed 
to the plaint in one Court as good so far as it 
goes in the second Court to which the plaint 
is represented. As the question is one of 
great importance and the view we are at pre¬ 
sent inclined to take is against the establish¬ 
ed practice, we refer the (|uestion stated to 
the Full Bench. 

Ayling, J.—I am not prepared todissent 
from the view of the law expounded by my 
learned brother; but it cannot be denied that 
its adoption will not only alter the general 
practice both in the Presidency and ^Molfusil 
Courts, but (what is of more importance) 
will inflict considerable hardship on many 
litigants who have,in perfect good faith, taken 
their case to the wrong Court. I doubt very 
much whether this was the intention of the 
Legislature. I, therefore, agree in the pro¬ 
posed reference to a Full Bench. 

Mr. C. K, Mahadeva Aiyar^ for the Plaint¬ 
iff. 

Messrs. C. Venkatasubramtah, V.V. Snnivaaa 
lyengur and Ktinjiiuni Nair, for the De¬ 
fendants. 

OPINION OF THE FULL BUNCH. 

White, C.J.—1 do not think we ought to 
interfere with an established practice in this 
Presidency unless we are fully satisfied that 
the practice is contrary to law. In this case, 
on the facts stated in the order of reference, 

I am not so satisfied. 

The plaint presented to the Small Cause 
Court is the same plaint as that which was 
presented to the City Civil Court and re¬ 
turned by that Court under Order VII, rule 
10, of the first Schedule to the Code of Civil 
Procedure. The amount actually paid on 
the plaint is an amount which satisfies the re¬ 
quirements of sections 71 and 75 of the Presi¬ 
dency Small Cause Courts Act, 1882, and the 


tl911 


notifications under the latter section. No 
doubt, stamp on the plaint when it was pre¬ 
sented to the City Civil Court was cancelled by 
the City Civil Court in pursuance of section 
SO of the Court P>e3 Act, because the Court 
purported to act upon” it by returning it. 
But I do not find anything in the Court Fees 
Act which compeks me to hold that the plaint 
when presented to the Small Cause Court 
was unstamped f/uoad the cancelled stamp. 
1 he analogy of the cancelled postage stamp 
suggested by hi re Bai Amrit (3) does not 
seem to me to be in point. If it were, it might 
be pointed out that the postal regulations do 
not require a new stamp when a letter is re¬ 
addressed and re-delivered. The provision 
in section 28 of the Court Fees Act that no 
document which ought to bear a stamp under 
that Act shall be of any validity unless 
it is properly stamped affords us no 
assi.stance on the question whether, on the 
facts stated, the plaint was properly 

stamped when presented to the Small Cause 

Court. 1 he provision in the same section 
that when a document is amended in order 
to correct a mistake a fresh stamp is not 
necessary no doubt on the “ expressio nniuste" 
principle lends some support to the con¬ 
clusion that the document in question 
in the present case was not properly 
stamped. The same observation may 
apply to the last paragraph of section 19A 
and section 40 (3) of the Presidency Small 
Cau.se Courts Act. But as pointed out in the 
order of reference **Where the transfer of 
the suit or the representation of the 
plaint is to the High Court on the 
Original Side there may be a special need for 
a specific provision as regards the deduction 
of the fee already paid, as the system of 
charging Court-fees is essentially different 
under the Rules of Practice applicable to the 
Original Side.” Sections 20 and 21 of the 
old Code of Civil Procedure, as the order of 
reference points out, have not been reproduc¬ 
ed in the present Code. 

The observation of the Full Bench of the 
Bombay High Court in Prabhakarhhat v. 
Vishwainhar Pandit (1), “Where a Court- 
fee on the institution of a suit has been paid 
in a Court which cannot possibly afford 
the relief sought, it does not seem consistent 
with sound principle that the plaintiff should 
be condemned to lose the fee thus paid, or 
that he should not be allowed to ask without 
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paying a second fee for an adjudication from 
a Court wliicli can really give one is no 
doubt obiter, but, in the absence of express 

statutory provision the other way. lam pre¬ 
pared to apply it to the facts of the present 
case. In so doing 1 am upholding what is 
admittedly the settled practice in this i re¬ 
sidency and what would seem to be, though 
I have no information as to this, the sett 

practice in Bombay. . • i.i 

I would answer the question m the afhima- 

'minko, J.-I agree that the question whe¬ 
ther the Small Cause Court is bound to give 

credit for the fee levied by the City Civ 
Court should be answered in the aflirinative. 

I think this result can be deduced from Order 
VII, rule 10 of the Civil Procedure Code of 
1908 , which lays down that the plaint shall 
at any stage of the suit be returned to be 
presented to the Court m which ti e 
suit should have been instituted If the 
plaint as returned is not a document 
which the. Court to which it is to be pre¬ 
sented is bound to receive as it stands—assum¬ 
ing the same scale of Court-fees is in vogue 
in both Courts—I am unable to hnd any 
suflicient reason for the enactment of the rule. 
The return of the plaint does not by itself save 
limitation. So far as limitation is concerned, 
the plaintiif would be in the same position if 
he tore up the plaint which had been re¬ 
turned to him, and drew up and presented a 
fresh one; for, wliether the original plaint is 
presented or a fresh one, the plaintiff, if he 
wishes to call in aid section 1-t of the Limita¬ 
tion Act, must show that he comes within 
its terms. 1 do not think that a Court when 
returning a plaint under this rule can be said 
to be acting upon it witliin the meaning of 
section 30 of the Court Fees Act. It is con¬ 
ceivable that the fact tliat the Court had no 
jurisdiction to entertain the plaint might be 
noticed before any thing was done to the 
stamps. In such a case tlie plaint could, and 
should, be returned withoift cancelling the 
stamps. A plaintiff who had acted hona fide 
should not be in a worse position because the 
Court did not find out its want of jurisdiction 
before the stamps were cancelled, and, as the 
rule for the return of plaints makes no dis¬ 
tinction between cases where the plaintiff 
ha.s acted hona fide and cases where he has 
acted otherwise, the same principle is clearly 
meant to apply in all cases. 


Sankaban Nair, J.—a plaint was present 
ed to the City Civil Court on the 21st 
January 1910 written upon a stamp paper 
of the value of Us. 75. The stamp was 
cancelled by an officer of the Court on 22nd 
January 1910. 

The Judge of the City Civil Court was 
of opinion that the suit should have been 
instituted in the Small Cause Court and 
returned it on the 22nd February for pre¬ 
sentation to that Court. The same plaint 
was presented to the Small Cause Court with 
the stamp of Rs. 75 which had been already 
cancelled and further adhesive stamps for 
Rs. 9-12-0 which were required to make up 
the fee of Rs. 81-12-0 chargeable on the 
plaint in the Small Cause Court under 
section 71 of the Presidency Small Cause 
Courts Act. The learned Chief Judge of 
the Small Cause Court, Mr. Justice 
Ayling with some hesitation and Mr. Jutsice 
Ivrishnaswanu Aiyar are of opinion that the 
Rs. 75 stamp having been rightly cancell¬ 
ed when the plaint was first presented to the 
City Civil Court has lost its force and the 
plaint when presented to the Small Cause 
Court must be taken to bear only a stamp 
of Rs. 9-12-0. 

Section 7i of the Presidency Small Cause 
Courts Act provides that an ralorem fee 
shall be paid on the plaint in every suit 
and that no plaint shall be received until 
such fee has been paid. Section 2S of the 
Court Fees Act also states that no docu¬ 
ment requiring a stamp under that Act 
shall he of any validity unless and until it is 
properly stamped. If, tlierofore, the plaint 
when presented to the Small Cause Court 
bears, in law, only a stamp of Rs. 9-12-0 
the plaint cannot be received or acted 
upon. 

The question referred to the Full Bench 
for decision is whether the stamp cancell¬ 
ed has lost its force in the circumstances 
above stated and whether the plaint must 
again be stamped witli a stamp of equal 
value. I am clearly of opinion tliat tlie plain¬ 
tiff need not affix the stamp again to his 
plaint. 

There is no difference between this case and 
similar cases in the Mofussil Courts where 
plaints are returned by one Court for pre¬ 
sentation to the proper Court. There was a 
doubt entertained for some time under the 
old Code of Civil Procedure whether a, 
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Plamt sl,oaW not be returned before it was 
anv’stl r'r “ '>« at 

the \Tl ‘ 'f- «>'d 

view " ) 

view, wind, l,as been embodied in Order 
yl, rule 10, of the present Code of Civil 
roeedure, that tl.e plaint shall at 

«ta«o o tbe suit be returned to be 

sbonld have been first instituted, Tbe 
urn of a plaint for presentation to a 

pi-sent that dorument witbout paying tbe 
s amp__over again It was on tbe gLind 
that where a Court-fee on tbe institu- 
t'on of a suit bas been paid in a Court 
wine 1 cannot prssibly afford tl.e relief 
yugbt It does not seem consistent witli 
sound principle that tbe plaintiff sbonld be 
yndemned to ose tbe fee tbiis paid or that 
y sbonld not be allowed to asic witbout 

fioT'^ P ■‘‘''?"‘’i '‘'>j'>dieation 

f oil, a Coiir wb,y can really give one," 

Ce liombay Iligl, Court that a plaint 

to enable tbe plaintiff to present tbe same 
plaint witbout paying over again that fee to 

o yvil Procedure f/OS, now embodies that 

Ib 7 re? t"' ‘ 1 ’^ I-'Si.slature in dirtcting 
ye return of a plaint f, levy tlie tee over 
again when it is again presented. 

Ibodeci.sion of tbe tSombay ftfgb Court 

n be • "'“y lie pre.sumed 

In tb! ’ "'itli that deci.sion. 

y tins I residency it bas been tbe 

pracye, to accept tlio original stamp in 
tbe second Court to wbich tbe plaint 
m pre-sented Tbe Legislature lias not in- 
fered «itb that decision or tbe practice. 
It has obviously accepted this view 

Section 14 of the Madras City ('ivil 
Courts Act and sections UtA and 40 of 
the Presidency Small Caa..e Courts Act 
provide that credit shall be given to the 
plaintiff Jn cases of return of plaints to be 

presented to tbe High Court for tbe (^ourt- 

fee paid in such Court. This was apparently 
due to the doubt rai.sed by the system 
of the Court-fees levied on the Original 
Side of the High Court being different in 
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principle from the Court Fees Act. Sec- 
tions 20 and 21 of tbe Civil Procedure 
Code of IbbL, not reproduced in the pre¬ 
sent C\)de, enact a similar provision. But 
tiiey deal with tbe re-institution of the 

doubt"'‘'Tl 

aoubt. Ihese provisions certainly indicate 
the tendency of legislation and. taken with 
the omission to deal with the cases under 
consideration with the prevailing practice 
^id the hull Bench decision of the Bombay 
■nigh Court before the Legislature, can lead 
only to one conclusion. 

It is then said that a stamp which has 
Deen defaced and oanoelled by proper 
authority lias lost its force and cannot housed 
again. There is, it appears to me, a fallacy 

in tins argument. Jt loses sight of the fact 

that a document does not cease any the 
ess to bo a properly stamped document 
by the cancellation of the stamp. It con- 
tinues to be properly stamped. J{y can- 
cellation tlie stamp cannot be used again, 
but when tbe same document, which was 
the plaint in one Court, is rightly present- 
ed in another Court as a plaint in another 
Court, the stamp is not I)eirig used again. 

It IS only the same document that is be¬ 
ing u.sed in another Court; otherwise, it 
might with equal force be aigued that a 
plaint with Its stamp cancelled, when filed 

US an exhibit in another case, must be stamp¬ 
ed again 

1 am further of opinion that the can¬ 
cellation in .such cas'es must be taken to 
set aside by reason of tbe subsequent order 
returning the plaint. Section :JO of the 
Co^in’t Fees Act runs thus :_ 

No document requiring a stamp under 
tins Act shall be filed or acted upon in 
any proceeding in any Court or ofllce until 
the stamp has been cancelled. 

Snell oflicer, as tbe Court or tbe bead 
of the Ollice may from time to time ap¬ 
point, shall, on receiving sucli document, 
fortiiwitli effect snob cancellation Iiy piinoh- 
ing out tlie figure liead so as to leave 
the amount designated on the stamp un¬ 
touched, and tbe part removed by punch¬ 
ing shall be burnt or otherwise de¬ 
stroyed.” 

In the couMe of the argument I was 
inclined to think that under the 2 nd clause 
of this section, the Court-fee stamp on a 
plaint has to be cancelled on its presenta- 
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tion. This does not appeal- to be so. 
Under section 48 of the Code of Civil Pro- 
oedure of 1882, the plaint has to be pro- 
sented to the Court or to such oflbier as 
may be appointed to receive it. Section 
57 provided that, if on the presentation 
of a plaint it appears that the Court has 
no jurisdiction to try the cause, the plaint 
shall be returned to be presented to the 
proper Court. The first clause of section 
30 of the Court Fees Act only requires 
that the stamp shall he cancelled before 
the document is liled or acted upon, it 
does not require the cancellation on pre¬ 
sentation. The 2iid clause only requires 
the officer appointed in that behalf, who 
will be a different person from the Judge 
himself or who may be a different person 
from tlie one appointed to receive plaints, 
to cancel the stamps when—as I read tlio 
clause —he receives it for that purpose, 
preliminary to its being filed or acted 
upon. The obvious intention, and what 
these sections lay down is, that wlien a 
plaint is received, and before it is acted 
upon or filed, the Judge has to decide 
wliether it has been presented to the pro¬ 
per Court, and according to his opinion 
return it for that purpose or ot!ierwi.se 
give it to the proper officer for cancella¬ 
tion before it is acted upon or filed. He 
may act upon it without filing it by re¬ 
jecting it for certain reasons, for instance 
if the plaintiff fails to supply within a 
given time the reiiuisite stamp paper to 
meet the deficiency, if any. In these cases 
he may file a new suit but not present 
tlie same plaint. When tlio Court at a 
later stage or the Appellate Court 

directs the return of a plaint, it is only 
doing what the Court of -irst instance 
sliould have done before the cancellation of 
tlie stamp. The important alteration in 
the present Civil Procedure Code allowing 
the return of the plaint at any stage 
only strengthens the argument. As already 
pointed out, it was enacted to enable the 
Courts to do at any stage of tlie suit what 
should properly be done on presentation of 
the plaint before it is acted on or filed. 
It does not affect the interpretation of 
section 30 of the Court Fees Act. The final 
order returning tlie plaint, even if passed 
only in second appeal, therefore, relates 
back to a stage of the suit before it is 


acted upjn or filed, as a preliminary to 
which alone the stamp has to be can¬ 
celled under .section 30 of the Court Fees 
Act. Tlie final decision directing the re¬ 
turn is an order that the Court should not 
have acted on or filed the plaint. It fol¬ 
lows tlierefrom that the cancellation of the 
stamp was unnecessary under section 30 
of the Court Fees Act. The plaintiff is in 
such cases relegated by the order to the 
position he would occupy if the plaint had 
been returned before having been acted 
upon. A Court which has no jurisdiction 
to entertain a plaint ought to return it 
immediately. It cannot act upon it, though 
it may be necessary to make an inquiry 
to decide the question of jurisdiction. This 
is not acting upon it hut only deciding 
whether it should act upon it. A party 
is not to he prejudiced, if possible, by an 
act of Court afterwards found improper; 
and cancellation is, therefore, of no greater 
effect tiian the other proceedings including 
decrees which may liave been pa.ssed be¬ 
fore the final order was passed to return 

.the plaint. 

1, therefore, answer tlie question, whether 
the Small Cause Court is "bound to give 
credit for the fee levied by tlie City Civil 
Court,’’ in the affirmative. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 773 of 1910. 

April 25, 1911. 

Prc.^cu/:—^Ir. Justice Rattigan. 
DUNICHANI) AND OTHEits-D efendants— 

Appellants 

I'prsus 

AZl/i KHAN AND OTUEUs—P laintiffs— 

Respondents. 

Civil Pr(:Ci'ifu,e Coile (Acl V o/lOOSj, 0. XL/, r. 22 
(4 )—Appeal for yion-pafjnivut of projx^v Court. 

— Cro.iii.ohjertious, vliellivr ran hr cutcriained after 
iuich t!{tiuiit<al of ajipeni—General rale — Exeepfions — 
Court-fee—Appellaut not ohie to jKiy Court-fee on the 
n-lioh amount elaimed—Abandoyimenf of part of claim, 
u'hether permissible. 

An Appollntc Court has no power to reject cross- 
objections on the merits without hearing the re- 
spondeut. 

The general rule tliat cross-objections cannot be 
entertained unless tlie appeal is decided on the 
incnt.s is subject to only two exceptions, n’z., when 
the a]ipeal is ^\ithd^lwn or it is dismissed in default. 

Thorofore, where an appeal is dismissed, without a 
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hoai-inc?, upon tlio ffround that the appellant has not 
paid the Conrt.f(>e, the Court has no jurisdiction 
to hoar and dotormino the cross ohj<>otions. 

An uppollant wlio has claimed a larjje amount in 
nil insumoi(MUlr stamped momoramlum of appeal, is 
at liberty, on beinir rofjuired by* the Court to pay 
Court-fee forthe full amount claimed, to abandon 
part of his claim and to restrict it to such an amount 
on which lie can alVonl to pay the Court-fee. 

J^rm Per.'ihnd y. Bhinnu, 27 A. 151, applied 

Second appeal from the order of the Divi¬ 


sional Judge, Attock, at CampI)ellpore, dated 
the 12th April, 1910, reversing that of tlie 
District Judge, Attock,at Camphellpore, dated 
the 17th November 1909, decreeing plaintiff’s 
claim. 

Rai Sahib Lala Sukh Dial, for the Appel¬ 
lants. 


Mr. Abdul Kadir, for the Respondents. 

JUDGMENT.—The judgment of the 
first Court is far from clear, but it appear.s 
that the plaintiffs sued to redeem certain pro¬ 
perty which had been mortgaged in 1878 
for Rs. 400 on payment of that amount. 

They paid Rs. 30 as Court-fee on this 
claim. 

Defendants claimed tliat there was in ad¬ 
dition to tlie said mortgage, a further charge- 
ofRs. 560 created in 1881, upon the land, 
and that the total sum whicli the plaintiffs 
bad to pay before they could redeem was 
Rs. 950 as principal and Rs. 1,15,921-11.3 
as interest and compound interest. Tlie Dis¬ 
trict Judge granted plaintiffs a decree for 
redomption conditional on the payment of 
Rs. 050 principal and Rs. 3,351-9-7, simple 
interest, for 24 years and 4,', montlis at the 
agreed rate of Rs. 2-1-4 per cent, per mensem. 

I laintiffs were ordered to pay the full amount 

of Court-fee on the amount so lield to be due 
from them. 

From this decree the defendants preferred 
an appeal to the Divisional Judge and urged 
that the full amount of interest and com¬ 
pound interest should have been made pay¬ 
able by the plaintiffs, but for some unex¬ 
plained rea.son their memorandum of appeal 
which was obviou.sly intended to screen them’ 
a further payment of over a lakh of rupees 
was stamped with a Court-fee stamp of 
Rs. 10 only. Defendants filed certain cross¬ 
objections to the effect that the mortgage- 
deed of 1881 was not enforcible; that the 
Court of first instance should not have allow¬ 
ed any interest to the defendants, and that 
the fact that defendants had been enjoying 


the use and occupation of the land for 
niany years liad been completely overlooked. 

The Divisional Judge very rightly held 
that tlie memorandum of appeal filed by the 
defendants-appellants was insufficiently stamp¬ 
ed, and that as they prayed that the plaintiffs 
should be made to pay the full amount of in¬ 
terest and compound interest claimed by 
them, Court-fee duty must be paid on that 
amount. He accordingly directed, by order 
dated 5th April IPIO, that the appellants 
should pay Rs. 2,993 further duty, and at the 

request of the defendants adjourned the case 
to the 12th April 1910, 

On the said date the appellants presented 
a petition to the Divisional Judge to the 
effect that tliough they were entitled to the 
full sum claimed by them as interest and 
compound interest, they could not afford to 
pay stamp duty on so large a sum. They 
accordingly prayed that tlie memorandum of 
appeal miglit be returned to them for amend- 
ment. ihe Divisional Judge refused this 
prayer on the ground that as tiie appellants 
had distinctly claimed the whole amount 
of compound interest,” they could not “at 
this late stage” ask to have part of this 
prayer cut out. As the full .stamp-duty had 
not been paid, the learned Judge dismissed 
the appeal with costs In this order he also 
le t that tlie re.spondent’s cross-objections 
could not be lieanl and were "dismissed on 
tlie merits for reasons given.” I confe.ss I 
am not able to follow the learned Judge’s re¬ 
marks with regard to the cross-objections. 

If, owingto thedismis.sal of the appeal, the 

cross-objections Cfuikl not he heard, dt.smissal 
obviously cannot he said to have been "on the 
merits,’ for the Divisional Judge Iiad no 
power to reject them on the merits without 
hearing the respondents. Hut tliough the 
learned Judge in this order says tliat tlie 
cross-objections could not he heard, it is clear 
from his subsequent order (of the same date) 
that respondents were in fact heard in support 
of tlieir cross-objections and that it was only 
after hearing arguments in support of them, 
that the Divisional Judge eventually dismiss¬ 
ed them. 1 am of opinion that the learned 
Judge Iiad no jurisdiction to entertain and 
determine those cross-objections after he had 
dismissed the appeal. The ordinary rule is 
that cross-objections cannot be entertained 
unless the appeal is decided on the merit? 
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Jiamjhvan ^[al y, Chnnd Mai (1)] and until 
the enactment of the present Code of Civil 
Procedure, it was a fairly well-established 
proposition that cross-objection failed if an 
appeal was withdrawn or dismissed in default. 
Clause (4) of Order XLT, rule 22, now pro¬ 
vides that where the original appeal is w’ith- 
drawn or dismissed in default, cross-objec¬ 
tions may nevertheless be heard and deter¬ 
mined. But this exception to the general 
rule is expressly limited to tlie two case.s 
speciBed and does not affect the applicability 
of the general rule in other cases. In the 
present case the appeal was dismissed with¬ 
out a hearing, upon the ground that the ap¬ 
pellants had not paid the Court-fee duty, and 
in the circumstances, as the appeal had been 
dismissed, the Divisional .^udge acted ulfm 
vires in proceeding thereafter to hear and de¬ 
termine the cross-objections. 

To return, however, to the main question 
before me, the defendants-appellants have 
appealed to this Court from the decree of tlie 
Divisional Judge dismissing their appeal, and 
in support of their appeal, Mr. Sukh Dial 
urges that it was open to them when they 
found that they could not afford to pay the 
full Court-fee duty to ask the Court to re¬ 
turn the memorandum of appeal, so that they 
might amend it by abandoning part of their 
claim and paying such duty as might he 
leviable upon the amount for which they 
eventually decided to ask for a decree. 
There is a deartli of authority upon the ques¬ 
tion before me, but after full consideration, 
I think that in justice, and upon principle, 
an appellant’s prayer of this kind should be 
allowed. He urges that he is really entitled 
to claim a large sum, but when he linds that 
he must pay a heavy duty on his memorandum 
of appeal if his claim as a whole is to be 
considered, 1 am unable to find any just and 
reasonable ground for refusing him liberty to 
abandon part of his claim and to restrict it 
to such amount only as he can afford to pay 
duty upon, A plaintiff who is sirailary 
situated has been held entitled to claim this 
right at the initial stage of a suit, limn 
Ptrshad V. Bhtmmi (2). The same principle 
should surely apply to the case of a defendant 
who appeals from a decree passed against 
him, and at the very outset of the proceedings 
asks to be allowed to amend his memorandum 

(1) 10 A. 5H7. 

(2) 27 A. 151, 


of appeal by striking out part of his claim- 
This prayer was made for no ulterior pur¬ 
pose or with the intention of affecting the 
jurisdiction of the Court Arogya Udayan v. 
Appacln lioivthiin (8), and in equity and 
justice I tliink it should have been acceded 
to. 1 cannot .see that the respondents are in 
any way prejudiced theieby, or that an order 
allowing such amendment w'oiild be detri¬ 
mental to the revenue. The Divisional Judge 
refused the prayer apparently on the ground 
that it liad been preferred at “a late stage.*’ 
I cannot understand this remark. The re¬ 
quest was made at the earliest possible op¬ 
portunity and as soon as the Divisional 
Judge Iiad pointed out that the memorandum 
of appeal was insufficiently stamped. I ac¬ 
cordingly accept the appeal and direct that 
the memorandum of appeal presented to the 
Divisional Judge be returned by him to the 
appellants for such amendment as they may 
deem fit in respect of the amount claimed 
by them. Tlie memorandum of appeal must 
thereafter be duly filed in the Court of the 
Divisional Judge with a proper Court-fee 
witliin such time as the learned Judge may 
fix for that purpose. As regards plaintiff’s 
petition for revision in respect of the 
order of tlie lower Appellate Court rejecting 
tlieir cross-objections, 1 hold that the Divi¬ 
sional Judge acted ultra vires in determining 
those cross-objections after he had dismissed 
defendants’ appeal, and I, therefore, accept 
the petition in question and set aside the 
order of the Divisional Judge. If defend¬ 
ants file an amended memorandum of appeal 
duly stamped within the time specified, I 
direct that the Divisional Judge shall, at the 
hearing of the said appeal, hear and de¬ 
termine plaintiffs’ cross-objections as well. 

If no such appeal is filed within the time 
specified, the said cross-objections will stand 
dismissed as falling with the dismissal of the 
appeal, if in the event specified the Divi¬ 
sional Judge decides to dismiss the appeal. 
Costs both in tlie lower Appellate Court and 
in this Court will abide the event. 

(3) 25 .M. 54.3. 



INDIAN CASKS. 


[1911 


T(J?ANDA3 V. MANAiiaR, ENCUMBEkKD ESTAfES. 

SIND JUDICIAL COMMISSIONER’S 

COURT. 

Eii!st Civil Apceals N(i3. C. 7 and 8 of 1901). 

March 27, 1911, 

PrcscH/:—Mr. Pratt, J. C., and 
Mr. Crouch, A. J. C. 

TOPANDAS ralad KANWARMAL— 
I’laimjkf—Appellant 


rersu^i 

The MANAGER. ENCUMBERED 
ESTAES—Defen !)Ant— Respondf.nt. 

limifatiau Acf {XV nf lh77), 5, I 

Jo,- cojoj iii.t orroinixiniril hij <1,-posit of fr,- — J-:.,rhi-iion 
oj tlinc~h\i ti')ision of tin,,'- Sufl'icif-nt ,'ai,sc. 

Kxclusioii ol' tiinp uiuh-r soptu»n I2of tho Limitation 
Act cun l)c claimcil only from the date of depo^sii of 
copyin^r foe and not from the date of application not 
accompanici by smd. deposit. Therefore, nhere a 
party nej;lpcts to make flic rcipii.nitc deposit and time 
is lost owinjf to siieli nc;;lcet or careh'ssness, he 
cannot lake advantage of the provisams of section 12 

Vn,-hnti V. 12 A. 7b, referred to. 

Where the judgment of the Court was pronoum-ed 
on 15th October but th(‘ (U'creu was signed on the 
9tli November and an aj.plication for copy of the 

decree was made liv»* weeks after the de'eree was 
signed : 

//Wd, that, as clelay was not due to the non-signiii'^ 
of the decree but to the non-deposit of copying fej\ 
it was immaterial when the decree was signed and 
that the cause r)f delay in applying for eopv was not 
sumcicnt and substantial to justify an extension uniler 
section 5. 

(taupat V. A,unmji,p JJ. lU; Lnkhoo,nfi( v. Joomrn. 
'mat, 1 S. L. U 7l ; Kar.toiida.'s v. Ii,ii Onfiqahni 50 11 
329; 7 Bom L. 11. Olio, referred to. ’ 

Air. Mathrndaii, for the Appellant. 

Mr. Lah'hand Chnarmal, for the Respond¬ 
ent. 


JUDGMENr.—A preliminary objection 
is raised tliat the appeals are not in time. 
The judgment of the lower Court is dated 
the October 1908. Tlie appeals were 
filed on tlie 0th February 1909. The appeals 
were, therefore, tiled after the lapse of 11.3 
days and the appellant has to sliow that 23 
days were requisite for obtaining copy. Mr. 
Mathradas admits that this time was not 
requisite for obtaining copy of the judgment 
but contends that it was requisite for obtain¬ 
ing copy of the decree. The application for 
copy was (iled on the 10th October but no 
deposit was made until the 21st October. It 
is admitted that the District Court does not 
undertake to prepare copies until a deprsit 
is paid. The interval from the 16th October 
to tlie 21st October was, therefore, not time 
requisite for obtaining a copy and no al¬ 
lowance can be made to the appellant for this 
time. On the 3rd November the copy of the 


judgment was delivered to the appellant an(J 
he paid a balance due for that copy bat left 
nothing in deposit for the payment of the 
copying fee of the decree. The appellant 
may be allowed for the time from the 21at 
October to 3rd November A e., 13 days. But 
IS ho entitled to any further allowance of 
time From the 3rd November there was no 
money in deposit towards the copying fee of 
the decree. The appellant paid this on 
the 17th December and obtained copy of the 
decree on the IStli. The interval of time 
from 3rd November to the 17th December 
cannot be allowed to the appellant, for this 
delay was due to his neglect to pay a de¬ 
posit and, as said in Parhati v. Bhola (1), 
section 12 does not refer to time lost owing 
to the neglect or carelessness of the party. 
After the 1/tli December the appellant is en¬ 
titled to two days for the 17th and 18th but 
even these two days when added to the 13 
days already allowed would leave the appeal 
eight days beyond time. 

J he appellant attempts to get furtlier 
time by reason of the fact that the decree 
was not signed until the 9tli November. 
But, as held in dnnpnt v. Ananaji (2) and 
Lnkhoomnl v. Joumromnl (3) this is not a 
relevant fact unless the want of signs* 
ture to the decree was the cause of the 
delay. Here it was immaterial when the 
decree was signed for the delay was due 
to the non deposit of fee between the 3rd 
November and the 17t!i December. 

Mr. Alatbradas now makes a belated oral 
application for extension of time under sec¬ 
tion 5. There are no affidavits to show 
what the sufiicient caii.se was, and the only 
plea urged is that the party was under the 
mistaken belief that time would be allowed 
until the decree had been signed. At best, 
this is a mistake of law and, as a matter of 
fact, it is clear that the date of signing the 
decree did not operate in the mind of the 
appellant, for the npplication for copy of the 
decree was madp five weeks after the decree 
was signed. The cause required by section 6 
of the Limitation Act must be sufficient and 
substantial for, ns remarked in Karfondas v. 

Bai Oangahai ( 4 ), to admit a time-barred 
appeal is to deprive a successful litigant of a 

valuable right which he has secured. 

(D n A. 79. 
i2; 23 B. 144. 

(3; 1 S. L. R. 71. 

(4) 39 B. 329; 7 Bom. L. R. 966. 
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We, therefore, dismiss the appeals as time- 
barred with costs. 

Appeals dismissed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

MfSCBLLANEODS CiVIL ApPF.AL No. U OF 1910 . 

Api'lication No. l.J op 1911. 

April 6, 1911, 

Pressnt: —Mr. Pratt, J. C. and 
Mr. Hayward, A. J. C. 

KRWaLRAM GHANSHAM das and 
OTHERS—Appellants 

versus 

Messrs. DONALD GRAHAM and Co., and 

OTHERS—Respondents. 

.4r?>»7rn/jo»/lor (/Io/1899), \5~Appea1 from an 
order under e. 15—Cfni Procedure Code (Aet V of 
190S^, ifg, 104, lOfi, 115 —Appeal treated as a revision. 

A proeooding under the Arbitration Act is not n 
suit and docs not end in u decree. There is no pro¬ 
vision in the Act requirin'^ a Court to make an order 
filing or refusing to file an award. The award is filed 
by the arbitrators under section 11 and unless it is 
remitted to them under section 13(1 or set aside 
under section 14 it becomes “enforceable as if it were 
a decree oftho Court.” The order of a Court, under the 
Act, in whatever terms it may la* expressed, is one 
either setting aside or refusing to set aside an award. 
There is no provision in section 104, Civil Procedure 
Code, for an aj)j)eal against such an order, and it is 
outside the scope of section 104 (/ , which deals witli 
orders filing or refusing to file ati award. 

The fact that an award is “enforceable as if it were a 
decree” makes it clear that it is not a decree, though 
it may be executed as though it were a decree. 

In this case an appeal was treated as a revision. 

Mr. Wadhumal, for tlie Appellant. 

Mr. Dipchand T. Ojha, for the Respondent 
No. 1 

ORDER. Ihis is an appeal from an 
order passed under section 15 of the Indian 
Arbitration Act by Waley Cohen, A. J. C., 

in the District Court jurisdiction, tiling an 
award. 

A preliminary objection is raised that no 
appeal lies from such order. 

The Indian Arbitration Act makes no 
provision for any such appeal but it is said 
that an appeal is now provided by section 104 
if) of the Civil Procedure Code. 

Mr. Wadhumal points out that, whereas 
section 588 of the Code of Civil Procedure 
was limited to “orders under this Code” 
these words have been omitted from section 


CASES. 


104 of the present Code and he claims that 
this change has had the effect of rendering 
obsolete the Pull Hench ruling of this Court 
in (ihummannial Pessumal v. Dayal Kanji (1). 

We think there is no force in this conten¬ 
tion. 

In the Hr.st place, as pointed out in the 
judgment in (Ihummaninal Pessumal v. Dayal 
Kanji (1), the Arbitration Act does not pro¬ 
vide for tlio Court making an order tiling or 
refusing to file an award. The award is 
filed by the arbitrators under section 11 of 
the Act and unless it is remitted to the 
arbitrators under section 13(1) orsetaside 
under section 14 it becomes “enforceable as if 
it were a decree of the Court.” The order 
of the Court, in whatever terms it may be 
expressed, is under Act one either setting aside 
or r« fusing to set aside the award. There 
is no provision under section 104, Civil Pro¬ 
cedure Code, for an appeal against such an 
order; nor does it fall within the scope of 
8 ction 104 (/) which deals with an order 
filing or refusing to file an award. 

Paragraphs (o) to {j) of section 104, Civil 
Procedure Code, dealing with appeals .from 
orders made in arbitration clearly and exactly 
follow the various paragraphs of Schedule 11 
dealing with arbitration under the Civil Pro¬ 
cedure Code, Section 104 (1) (a) refers to 
an order made under paragraph 6 (2), (5) to 
an order under paragraph 11, (r) to an order 
under paragrapli 12, (d) to an order under 
paragraph IV (4), (e) to an order under 
pAragtaph (18) and (/) to an order under 
I aragraph 21. It is, we think, clear that the 
appeals there provided are appeals from 
orders made under Schedule II. 

Again, proceedings under the Schedule 
either begin with a plaint in a suit or with 
an application which is numbered or register¬ 
ed as a suit. That is, for the purposes of the 
Code the proceedings are suits and end in a 
decree. The appeal provided by section 104 
would, under section lOG, lie to tlie Court to 
which an appeal would lie from that decree. 
But a proceeding under the Arbitration Act is 
not a suit and does not end in a decree This 
distinction was pointed out in QhumanmaVs 
case (1). The award is, no doubt, “enforceable 
as if it were a decree” but these very words 
make it clear that it is not a decree though 
is may be executed as though it were a decree. 

It, therefore, appears clear I hat no appeal 

(') IS. h. K, 86. 
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from an orcler iiiulei’ tlie Arbitration Act 
was conteinplateil under sections lOtand lOl), 
Civil Procedure Code. 

We, tlierefore, allow the preliminary objec¬ 
tion and proceed to dispose of tliis appeal as 
an application for revision. 


PUNJAli CniKK COURT. 

Second Civil Appeal No. 769 op 1009. 

April, 22, 1911. 

Present: —^Ir. Justice Shah Din and 
^Ir. Justice Chevis. 

SHAHAH-U 1)-I)IN —Appellant 

ANJUMAN-I-NAU A NI A—Respondent. 

Ciril J’l'orrihot' C<»h' (A^t XU oj 
rrocerjurr CoW- (Act "J l{\m) -^Xou-joinArr »f parfit's 
—ilisjniiidfir of /-firOVv nud cansr^ of iirtiou—Rrjection 

_ Dismissal-kon-johoh’r or misjoitider of i>artics, 

‘it'hrtlipr jiistifivs rejrcfioii of plninf 

Tlie nioro fact tliat tlicro is a inisjoinclor of parties 
nnJ of causes of action or non-joimlcr of parties <loea 
not justify a Court in rejecting' a jJaint. 

Second appeal from tlie order of the Addi¬ 
tional Divisional Judge, Lahore, dated thedth 
April 1909, affirming that of the Sub-Judge, 
Lahore, dated the 19th March 1908. 

Messrs. Oertel and (k*pal ChanJ, for the 
Appellant. 

Mr. FazaPi’J{us:nUt for the Respondent. 

JUDGMENT.—This appeal arises nut of 
a suit brought hy the plaintiff-appellant 
against the defendants respondents, who 
are members of the Anjuman-i-Naumania, 
Lahore, for possession of 4\2kanals, 10 marJas 
of land situate in Mauza Ghandr,i, Tahsil 
Lahore. 

The allegations on which the plaintiff’s 
claim was based are very fully set forth in 
the judgment of the Court of first instance 
which also gives the pleas of the defendants 
in some detail. 

Upon the pleadings of the parties the 
Court framed altogether nine issues, of which 
the 1st, the 2nd, the 3rd, the 8th and the 9th, 
which were regarded as preliminary issues, 
are as fallows. 

(1) Whether tliere is a misjoinder by 
reason of the fact that the suit has 
been brought against defendant No.l 
personally and also as Secretary of 
the Anjuman-i-Naumania ? 

(2) Whether amendments have not 
been made in the plaint as direct¬ 


ed by the Court: if so, what is its 

effect? 

(3) Wliether there are other members 
of the Anjuman-i-Naumania than 
the defendants, and, if so, whether 
the suit cannot lie without joining 
them as defendants ? 

(?) Whether, on account of the proof 
adduced by the plaintiff regarding 
the issues, tlie onus of which lay 
upon him, his statement and the 
evidence for liim are discrepant 
from the plaint and whether, 
therefore, tlie suit cannot proceed ? 

(9) Whether tlie suit cannot lie with¬ 
out joining Nahi Bakhsh cf Fateh- 
garb ? 

On these issues the Court of first instance 
held (1) that the suit was bad for misjoinder 
of causes of action and of parties; (2) 
that the plaintiff had not amended his plaint 
in accordance with the order of the Court 
dated the 18th June 1906, and that the plaint 
was liable to be rejected under section 54 of 
the Code of Civil Procedure, 1SS2; (3) that 
the Anjuman-i-Naumania Iiad a large num¬ 
ber of members other than the defendants, 
and that as tho.so members were necessary 
parties and had not been impleaded as defend¬ 
ants, the suit could not proceed; (4) that 
the proof adduced by the plaintiff was at 
variance with his pleadings; and (5) that 
Nabi Bakhsli, being a party to the alleged 
contract between the plaintiff and the defend¬ 
ants, should have been joined either as a 
co-plaintiff or as a defendant, and that as he 
had not been so joined the claim was defect- 
ive. As a result of these findings, the Court 
rejected the plaint but it did so without spe¬ 
cifying the provisions of the Civil Procedure 
Code under which tlie order of rejection was 

passed. 

On appeal, the learned Additional Divi¬ 
sional Judge concurred with the first Court Jii 
holding that the suit was bad for misjoinder 
of cau.ses of action and of parties; and without 
considering and deciding the question as to 
whether the order of the first Court dated 

the 18th June 1906 directing the plaintiff to 

amend his plaint in certain particulars had or 
had not been complied with by him and as t 

what were the legal consequences of a non- 
compliance with that order on the part of the 
plaintiff, the learned Judge upheld the order 
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rejecting ihe plaint and dismissed the 
appeal. 

The plaintiff has preferred a further ap¬ 
peal to this Court. Before we deal with the 
appeal on the merits we must consider and 
decide the question whether, liaving re¬ 
gard to the nature and value of the suit the 
plaintiff is entitled to appeal to this Court 
as of right. It appears from the record that 
the plaintiff originally sued for possession of 
412 kanals 10 marlas of land in dispute and 
valued his suit for purposes of Court-fee at 
five times the jama Rs, 68-2 and for purposes 
of jurisdiction at30 times the Ra. 378-12. 
On the i4th August 1905 the defendants ob¬ 
jected that the amount of the Court-fee affixed 
to the plaint was insufficient, urging that the 
suit was really one for specific performance 
of a contract, and that under section 7, clause 
X, of the Court Fees Act, Court-fee must he 
paid according to the amount of the con¬ 
sideration alleged to have been fixed for tlie 
sale of the land in dispute namely, Rs. 3,000. 
They also said that the value of tiie suit 
for purposes of jurisdiction would be the same 
as for purposes of Court-fee. Thi.s objecion 
was accepted by the Court, which by order 
dated the 2ith August 1905 directed tlie 
plaintiff to pay full stamp on Rs. 3,000, the 
alleged price of the land and that order was 
duly complied with on the 23rd October. In 
the first Court, tliereforc, the suit was treat¬ 
ed as one for specific performance of a con¬ 
tract to sell and not one for possession of the 
land in dispute on the basis of a completed 
sale, and although the plaintiff in his memo¬ 
randum of appeal filed in the Divi.sional 
Court raised an objection in his sixth ground 
of appeal to the first Court’s order directing 
him to pay full Court-fee on the amount of the 
consideration for the sale that ground was 
witlidrawn at the time of argument: and both 
parties must, Iheiefore, be considered (apart 
altogether from the merits of the question) 
to have accepted the position that the suit as 
laid was not one for possession of land as sold 
but only one for specific performance of a 
contract to sell the land, tlie value of the suit 
for purposes of Court-fee and of jurisdiction 
being Rs. 3,000. Mr. Oertel on behalf of his 
client agrees to treat tlie suit throughout this 
litigation as described above and is prepared 
to abide by the consequences that may here¬ 
after follow from it. Under these circuin- 
tances, wc must hold that the value of the suit 


is Hs. 3,000 and that a further appeal lies as 
of right to this Court. 

In support of the appeal, Mr. Oertel has 
contended that tliere was in this case no 
misjoinder of parties and of causes of action; 
that even if there were .such misjoinder, the 
defendants having omitted to raise an ob¬ 
jection as to mi.sjoinder of parties before the 
first hearing, were precluded from raising it 
afterwards; that the firstCourt by orderdated 
the 18th June 1906 had on that ground over- 
rul d the objection of tlie defendants as to 
non joinder of the membersof the Anjuman-i- 
Naumania other tlian tlie defendants tliera- 
selves; that the saidorderso far as it directed 
the amendment of the plaint, had been fully 
complied with by the plaintiff; that the 
Courts below have confused the non-joinder 
of parties with misjoinder of parties, as also 
the rejection of the rdaint witli the dismissal 
of the suit, and lastly, that wliatever grounds 
there may exi.st for the dismissal of the 
suit, there were none whatever for the re¬ 
jection of tlie plaint inUmine. After hearing 
the respondent’s Counsel we think that 
these contentions must prevail. From the 
judgment of the first Court it is not quite 
clear on wliat specific grounds it rejected the 
plaint, thougli reading it as a whole it would 
appear tliat the order of rejection was based 
principally on two reasons,— 

(1) that tlie suit was bad for misjoinder of 
cau.sea of action and of paities, and 

(2) tliat the order dated the 16th June 
1906 directing the plaintiff’ to amend his 
plaint had not been fully complied with. 

The findings recorded by the first Court on 
issues Nos. 3, 8 and 9 (the two latter issues 
being wrongly numbered in the judgment as 
Nos. 4 and 5)did not nponany view of the law 
justify the rejection of the plaint, and the re¬ 
spondent’s Counsel concedes tliat tlie plaint 
could only liave been rejected under section 
54 id) of the Civil Procedure Code, 1882, on 
the sole ground that having been returned for 
amendment by order dated tlie 18th June 
1906, it was not amended as directed within 
the time fixed by the Court. Apart from non- 
compliance witli this order, the mere fact (if 
it was a fact) that there was misjoinder of 
parties and of causes of action or non-joinder 
of parties did not, it is conceded, justify the 
Court in rejecting tlie plaint; it is only when 
a plaint is returned for amendment under sec¬ 
tion 53 (/i) (lit), Civil Procedure Code, i8f2 
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and the necessarj^ amendments are not made 
within the prescribed perird, that under 
section 5 t the Court has power to reject tlie 
plaint. This mucli is freely conceded by the 
respondent’s Counsel; and that beinj? the case 
it IS quite clear that tlie ^rround on which the 
Additional Divisional Jud^e upheld the order 
rejectin^r the plaint, namely, that the suit 
was bad for misjoinder of parties and of 
causes of action, is unsustainable. The 
learned Judge has obviously gone wrong in 
confusing the non-joinder of parties with 
misjoinder of parties and lias not kept in 
view the very important distinction between 
the grounds on which a plaint can be rejected 
in limine under the Civil Procedure Code 
and those on which a suit can be dismiss¬ 
ed as being not maintainable as framed. If, 

as the Additional Divisional Judge holds, 
Nabi Bakhsh ought to have been joined as a 
co-plaintiff, and further, if t’e members of 
the Anjuman-i-Naumanin, other than the de¬ 
fendants, ought to have been impleaded as 
parties and were not so impleaded, the con¬ 
sequences might be otherwise serious for the 
plaintiff, but surely thesecircumstancesdid not 
of themselves justify the order rejertinff the 
plaint. Furthermore, even if there was mis¬ 
joinder of parties and of causes of action, 
there was no provision of the Civil Pro¬ 
cedure Code of 1862, except section (/.) 
(in), and section 54 (d) under wh ch the 
plaint could be rejected for such misjoinder; 
the above-mentioned sections of the Code 
appear to have been overlooked hy tlie Ad¬ 
ditional Divisional Judge and lie has fallen 
into the error of .‘^uppo.sing that a plaint 
could be rejected in all cases where a suit 
could be dismissed for non-joiuder of par¬ 
ties or for misjoinder of parties and of causes 
of action. This view is obviously mistaken, 
and the respondent’s Counsel has made no at’ 
tempt to support it. 

There remains the question whether the 
order of the first Court, dated the Ibth 
June 1906, directing the plaintiff to amend 
the plaint was not complied with hy In'm, and 
whether, in consequence of such non-compli¬ 
ance by him, bis plaint was liable to be reject¬ 
ed under section 54 (i/). Civil Procedure Code. 
The order in question is not very clear in its 
terms and was, therefore, liable to miscon¬ 
struction. Jn it the Sub-Judge notes four 
points in respect of which the defendants had 
urged that the plaint required to be amended, 


the fourth and last point being that if the 
plaintiff had a cause of action against the 
Anjuman-i-Nauraania, all the members there¬ 
of as far as their names and addresses could 
be ascertained, must be impleaded as defend¬ 
ants With respect to this last point, the Sub- 
Judge passed an order to the effect that since 
this objection relating as it did to non-joinder 
of parties, had not been taken at the first 
hearing, it could not be raised that stage 
of the ca.^e, and he concluded by returning 
the plaint for amendment in regard to the 
particulars noted by him. We are quite 
clear that Iiy this order the Sub-Judge intend¬ 
ed to overrule and did overrule, the fourth 
objection raised hy one defendant as to the 
non-jniiider of all the members of the Anju- 
luan, and that it was only with reference to 
the hrst three points noted in liis order that 
tlie plaintiff was directed to amend his 
plaint. This is tlie only rational interpreta¬ 
tion of the order in question; and we hold 
that hy amending the plaint in respect of 
the first three particulars mentioned therein, 
the plaintiff fully complied with that order. 
The plaint was not, therefore, liable to be 
rejected under section 54 (i/), Civil Pro¬ 
cedure Code, and if the order of rejection 
passed hy the first Court is based on the 
provisions of the said section as has been urg¬ 
ed before us by the respondent’s Counsel that 
order is erroneous. 

hor the above reasons, we accept this 
appeal, set aside the order rejecting the 
plaint and send the case back fo the Court 
of first instance for disposal according to 
law. 

The stamp on the appeal will be refund¬ 
ed and other costs will be costs in the 
cause 

Appeal allow.d. 


APLAHAHAU HIGH COURT. 
Seconi* Civil, Api’kal No. 886 of 1910. 

April 18, 1911. 

Presnil- —Mr. Justice Kararaat Hussain. 
JADU BANS UPADHYAand othbrs — 

Defenuants—AiM’ELLANTS 

venns 

BHUNKSRI UPADHVA and others— 
Plaintiffs—Rfsfondents. 

Appeal^ ijronnd for—Vlcader^A inahiHfy (o yo on %ctln 
the catc^ Prayer for time not acceded fo. 
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Where an appellanfsPleader falls ill on tlio day of 
hearing and time is given to engage another Pleader 
but the Pleader so engaged does not argue the case 
but applies for time which is not allowed and the 
ease is j)rocceded with, the order of the Court refus¬ 
ing to allow further time is not open to second 
appeal. 

Second appeal from the decision of the 
Subordinate Judge of Jaunpur, dated 27th 
April 1910. 

Mr. Haribans Sahai^ for the Appellants. 

Mr. S. A. Haide/’f (with him Mr. Zahur 
Ahmed,) for the Respondents. 

JUDGMENT.—This was a suit for re- 
covery of money. The Court of first instance 
decreed the plaintiff's suit. On appeal the 
decree of the Court of 6rst instance was 
affirmed. It, however, appears that on the 
day 6xed for hearing the learned Vakil for 
the appellant was taken ill. Time was given 
them to engage anotlier Pleader but the 
Pleader engaged did not argue the appeal. 
He, as appears from the order of the lower 
Appellate Court dated 27th April 19iU, ap¬ 
plied for time. The lower Appellate Court 
rejected the application entered into the 
merits of the case and came to certain findings 
of fact. The defendant has preferred a 
second appeal to this Court and the only 
point argued before me, is that the lower 
Court ought to have acceded to tlie prayer 
of the Pleader. In ray opinion this is, not a 
ground for second appeal. The result is that 
the appeal fails and is dismissed witli costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civu. Appeal No.'1-52of 1910. 

March 1, 1911. 

Present-. —Mr. Justice Tudball. 

MAHAHAJ SINGH and others— 
Plaintiffs—Appellants 
versus 

SHANKAR LAL and others—Defendants 

—Respondents. 

lAiniialioii Act (\IV »>f IN59^, n, 4— Acknoivleittj> 
ment^Mortyayee recorded as such i« n khewiit U'/m’Wi 
icas altesfcd by the moityayee—fSiynature tiiadc in the 
haiid.u'ritiiiy of a third person but in presence of the 
signor, effect of. 

A iiiortgagce was recorded us such in a khexvat and 
the entry was duly attested by him. The signature 
of the mortgagee, however, was written by a third 


person in his prcsouco and apparently witli his 
sanction. 

Held, that the signature was tlic j)er8onnl signatnro 
of the mortgagee, and tlic entry in tlic khcwal was a 
valid acknowledgment trader section 19 of the 
Limitation Act. 

Second appeal from the decision of the 
Additional Subordinate Judgeof Aligarh, dated 
the 23rd February 1910. 

Mr. Peare Lai Bauerji, for tlie Appellants. 

Mr. Govind I rashaJ, for the Respondents. 

JUDGMENT.—The facts of the case 
out of whicli this appeal arises are briefly as 
follows:— 

The property in suit belonged to two persons 
Wazir-ud din and Aliin-ud-din who on the 
26th of Alarcli 1S47 gave a usufructuary 
mortgage thereof to the predecessor*in-title 
of the defendants Nos. 2 and 3. A descendant, 
representative of Wazir ud din and Alim-ud- 
din, by the name of Safdar Ali on the 7th of 
September 1893 .sold tlie equity of redemption 
to defendant No. 1. On the 2olh of March 
1909, i. e., more than 60 years after the date 
of the original mortgage the defendants 
Nos. 2 and 3, alleging that they had by lapse 
of time become the full owners (J the pro¬ 
perty, sold it to the present plaintiffs and 
promised to secure mutation of names in 
favour of the latter. Tlie plaintiffs brought 
this suit for possession of the property claim¬ 
ing title a.s full owners. The Court of first 
in.stance decreed the claim. The lower Ap¬ 
pellate Court held that the plaintiffs were 
actually in possession but that by reason of 
an acknowledgment of tlie 6th of July 1876 
the mortgage was still in existence, and that 
the right of redemption was not barred. In 
this view the lower Court dismissed the 
suit. In this Court exception is taken to 
this finding of the Court below. It appears 
that the original document of the 6th of July 
was before the lower Court, but a copy 
thereof was filed, and tlie Court drew the 
presumption which is allowed by section 90 
of the Evidence Act although the original 
document was not before it. Exception is 
also taken that one Qazi S!i:ili-ud-din, who 
appears to have signed that document as 
Mukhtar’i-am or agent, has not been proved 
to have been an agent duly authorized ac¬ 
cording to explanation 2 of section 19 of the 
Indian Limitation Act. It seems to me 
quite unnece.ssary to go into this point. As 
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a matter of fact.tliere is anotlierackiiowleclg’- 
ment on tlie record wliicli, in my opinion, is 
clear. There is a distinct acknowledj^ment 
made by the mortgagee on the 20t!i of 
February 1864 whicli would also equally 
save limitation. In that year a khewaf was 
drawn up at tl)e Settlement time. The 
Settlement record was in evidence in the 
Court below, and is now before me. The 
Hist page of the khewnf shows distindly 
tliat Muhammad Farhat Ullah whose name 
appears at the end of the document (signed 
by the pen of one Muhammad Wa/ir) was 
present, and duly attested that khewaK Tlie 
body of theshows that SheiUi Farhat 
Ullah, son of Amir Ullah, was the mortgagee 
in possession of the property mortgaged by 
Wazir-ud-din and Alim-ud din. The front 
page of the/f/icuv/shows that Farhat Ullah 
who signed that khewef was the Farhat 
Ullah who was a co-sharer of tlie village. 
It is, therefore, clear that Sheikh Fiirhat 
Ullah whose name is entered in the khewnf 
is the Farhat Ullali who.se iiame was sign¬ 
ed at the end of the kh‘ivnf. It is nowhere 
alleged that there was any other Farhat 
Ullah nor is it contended that Farhat Ullah 
was not the mortgagee on the date when the 
khewiit was drawn up. The document, there¬ 
fore, clearly establishes the fact that tlie 
khewat of 1864, in which the mortgagee 
Farhat Ullah was duly recorded as such 
mortgagee was duly attested by that mort¬ 
gagee in person, and that he was clearly 
present when his name was written at the 
foot of the khewat by Muhammad Wazir. 
The signature is Muhammad Farliat Ullah by 
the pen of Muhammad Wazir” The in¬ 
ference is irresistible that ^luhammad Wa/ir 
signed Farhat Ullah’s name at his (Farhat 
Ullah’s) request and with his sanction, and 
that for the purposes of that signature 
^luhammad Wazir was In’s agent duly au¬ 
thorized by I.im to sign his name. There is 
no question as to whether or not Muhammad 
Wazir was a Mukhtar-i’am. He does not 
purport to have aUestefi the kheivat at all. 
It is quite clear that the khewat was attested 
by Farhat Ullah, that he was present, and 
that in his presence his name was signed in 
the Court of the Settlement Officer by 
Muhammad Wazir, and the inference is quite 
clear that the latter did so at his request and 
with his sanction. In my opinion, this is a 
personal signature facit per aJiuui 


facii per se.” This acknowledgment i.s, there¬ 
fore, one in writing signed by a person 
through whom the present plaintiffs derive 
their title, and it is binding on them. The 
right to redeem is, therefore, r.ot, barred by 
limitation, and in this view the appeal must 
fail and is dismissed with costs. 

Appeal dh-missed. 


ALLAHABAD IlfGH COURT. 
Second Civcl Apceal No. 751 of 1910. 

March 20, 19 1. 

Present :— Mr. Justice Richards. 
CHFTAN DAS andothers—Plaintiffj — 

>1‘I’ELDANTS 

venus 

HARI RAM AND OTHERS—Defendants— 

Respondents 

Cinifrofl .!«7 (IX of s. 2'*^- Coiifilderfilion— 

Vompromise of a conipiniiniablc i^jfcnce in Criininal 
('iiurt, irlirtltfi' rnliil coiiiii<icsahon. 

All ogrrciiKMit, the foneideratioii for which is a 
comjuvmnse of criminal jimcpcdings in comioctioii 
with a conijxinmlahh' ofTonce, is valid and enforceable. 

Khnn Amir Jan, R C. \V. N. o, referred to. 

6hririiii<jn Choriar v. iKiimasanii Aijyamjur, 18 M. 
180, not a)»j*r»ocd of. 

Second appeal from tlie decision of the 
Additional Subordinate Judge, Sabaranpur, 
dated 25th Apiil 1010. 

Mr. Mohaulal, Sandal, for the Appellants. 

Mr. JIurgacharan Bcnerjee (with liim ^Ir. 
Lalitmohan Banerjee), for the Respondents. 

JU1)(UMKNT.-This appeal arises out 
of a suit in which the plaintiffs claimed 
that a platform and cess-pool should be 
removed The plaintiffs alleged that the 
platform and the cess-pool had been wrong¬ 
fully put up and constructed on their land. 
They ai.so pleaded that, by an agreement 
d-fed the 24th February 1906 the defendants 
had agreed that the chabutra and I he cess-pool 
should be removed within fifteen days from 
the date of the agreement Tlie defendants 
pleaded that if the platform was on any part 
of the plsin iffs’ land, the plaintiffs had lost 
the right to have it removed by adverse po.s- 
.session. They further pleaded that the agree¬ 
ment was entered into under the following 
circumstances, namely, that a criminal case 
had been brought, which was a false case 
in order to bring pressure to bear on the 
defendants and that the plaintiffs by means 
of undue influence caused certain particulars 
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contrary to the facts and mutual agreement 
to be entered therein. The Court of Hrst 
instance held the agreement to be void be¬ 
cause it was made in consideration of the 
withdrawal of a criminal proceeding and 
that the platform and the cess-pool were 
more than twelve years old. It, therefore, 
dismissed the plaintiffs’ suit, llie lower 
Appellate Court did not try the issue as 
to the agreement being valid or invalid, 
but held that the chabutra and cess-pool 
were more than twelve years old and 
contirraed the decree of the Court of first 
instance. The plaintiffs now appeal to this 
Court. It has to be admitted by the respond¬ 
ents that if the agreement was a valid 
agreement, the plaintiffs are entitled to 
succeed. The appellants, on the other hand, 
must admit that if the agreement was void, 
the finding of the Courts below, which is a 
finding of fact cannot be touched in second 
appeal. The only tiuestion really for decision 
then is, validity or invalidity of the agree¬ 
ment of the 24th February 1906. It is ad¬ 
mitted that it was executed. The respond¬ 
ents are unable to point to any evidence to 
support the allegation that any matters were 
fi'audulently put into this agreement by the 
plaintill’s or any one on their behalf, in con¬ 
travention to the intention of the parties when 
they executed it. I offered to give time to 
look into tlie record to see how the evidence 
stood on this matter, and it is admitted that 
there is no evidence in support of any such 
allegation. The facts connected with the 
agreement appear to .some extent at least to 
be undisputed and the undi.sputed facts are 
as follows. One Aahraf Khan, who was the 
karihda of the plaintiffs brought criminal 
proceedings under .sections *141 and 252, 
Indian Penal Code, against some of the de¬ 
fendants. Section 24l is the olTence of 
wrongful restraint and is punishable with 
simple imprisonment for a term which may 
extend to one month or with fine which may 
extend to five hundred rupees or witli both. 
It is an offence which is compoundable 
without the leave of the Court. The offence 
mentioned in section 852, Indian Penal Code, 
is tl e *56006 commonly called simple assauP, 
punishable with imprisonment either rigorous 
or simple not exceeding three months, or 
with fine not exceeding five hundred rupees 
or with both. It also is a compoundable 
offence without the leave of the Court. These 


criminal proceedings were pending at the 
time tlie agreement of the 24th February 
1906 was entered into. Now, reading tlie 
plaint in the present suit in conjunction with 
the written statement, it is perfectly clear 
that the platform in question, as it stood at 
the date of the agreement and at the time 
of the criminal proceedings, either actually 
encroached on certain land which on par¬ 
tition had been allotted to the plaintiffs or 
their ancestors or, if it did not actually so 
encroach, the plaintiffs were honestly con¬ 
tending that there was such encroachment. 
The first paragrapli of the written statement 
commences by admitting that plot Nj. 
93 was land whicii had been allotted to 
tlie plaintiffs’ ancestors on partition; but the 
defendants contended that if any part of it 
was occupied by their platform the plaintiffs 
had lost that part by adverse possession. 
The cess-pool also was complained of. Now, 
let us see wliat was tlie nature of the agree¬ 
ment which was entered into between the 
parties. It provided that the defendants 
sliould demolish tlie platform but only to the 
extent of one and a half yards and that they 
should do so within fifteen days. The cess¬ 
pool was also to be removed; but the agree¬ 
ment provided for its re-erection elsewhere, 
proper precaution being* taken to make it 
safe. The agreement then goes on to provide 
tliat if the defendants do not comply with 
the terms, the plaintiffs are to be at liberty 
to institute a suit for tlie removal of the plat¬ 
form and the cess-pool. It contains one 
more term, namely, that in the criminal pro¬ 
ceedings to which I liave already referred a 
compromise should be filed. Now, on the 
face of this agreement, there is nothing un¬ 
reasonable or unfair. No proceedings have 
ever been instituted to set it aside on the 
ground of fraud or duress and plaintiffs 
took the steps of having it compulsorily 
registefed. The compromise in the criminal 
proceeding was duly filed. The defendants, 
liowever, contend that the agreement is void, 
liaving regard to the provisions of section 23 
of the Indian Contract Act, as the Courts 
below have found that it was entered into 
in consideration of the witlidrawal of the 
criminal proceedings. Section 23 of the 
Indian Contract Act provides that the con¬ 
sideration or object of an agreement is lawful 
unless, among other things, the Court regards 
it au immoral or opposed to public policy. 
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Ib is said that the consideration for the pre¬ 
sent agreement was opposed to public policy 
on the general principle tliat itsetTect was to 
stiHe a prosecution. Reliance is placed on a 
passage in the case of Srimnya ('hurinr v. 
Ramasimi Ayyaugar (1). The learned Judge 
there says,— There is also no d^ubt of the 
law that a consideration that proceeds upon 
the withdrawal of criminal procee lings that 
have been instituted is illegal as being oppos¬ 
ed to public policy, as it is lield to be the 
stilling of a prosecution. And, even if this 
illegal consideration is only part of the con¬ 
sideration, it renders the whole agreement 
void, because there is not good and sufficient 
consideration.” With great respect to the 
learned Judge, 1 think that proposition in 
India at least is too wide. What a Court 
has to do is to see in each case if 
it regards the consideration as being 
opposed to public policy. In the present 
case 1 liave no doubt that the com¬ 
promising of the criminal procedings did in 
fact enter into the consideration of the par¬ 
ties on each side when they executed the 
agreement. The law, however, in this 
country allows parties to compromise and 
compound certain offences. I fail altogether 
to see how a Court can regard the compound¬ 
ing of an offence which the law permits to 
be compounded, as being opposed to public 
policy. See also the exception to section 211, 
Indian Penal Code. Jn tbe present case 
the offences with which the defendants were 
charged were of a trivial and private nature 
and in all probability were directly con- 
nected with the very matters in dispute 
which the parties .settled by tbe agreement 
of the 24th February 1906. In my opinion 
the Court of first instance was wrong in 
holding that the agreement was void and 
that the lower Appellate Court was in error 
in not deciding the question. The agree¬ 
ment, in my opinion, was a valid agreement 
and ought to have been given effect to. 
This view was taken in the case of Amir 
Khan y. Amir Jan (2). See also the judg¬ 
ment in Badri Bhar v. Ram Saran Pande (3) 
[decided by a learned Judge of this Court on 
the 22nd February 1911]. The defendant 
nowhere alleged that they complied with the 
terms of the agreement and the agreement pro- 

(1) 18 M. 189 at p. 191. 

(2; 3 C. W. N. 5. 

t3) 10 Ind. Cns. 189. 


videsthat if the defendants did not within fifteen 
days mentioned in the agreement partially 
demolish the platform and alter the position 
of the cess-pool, the plaintiffs will be at 
liberty to institute a suit to have the platform 
demolished and the cess-pool removed. This 
being .so, the plaintiffs^ claim ought to have 
been decreed. I allow the appeal, set aside 
the decrees of both the Courts below and 
decree tbe plaintiffs’ claim with costs. 

Appeal allowed. 


MADRAS HIGH COURT. 

Secono Civil Avvexi. No, S64 of 1908. 

March 20, 1911. 

Present :—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 

MULLA VEETIL SEETHI KUTTl— 

Ai’PELLANT 

versus 

KURAMBATH PARUTHOOLI 
ACHUTAN NAIR and another— 

Respondents. 

Ciril Procedure Code (Art V of 1908^, U. 17, 
r. 17-.! 'unidinent of plaint—Aineiiilment in bCrond 
(ipprul—Conijilieated iiu^ntion of law iiieAeed — Authori- 
hen as to reinetly open to jdaintiff ronjticting — Plain- 
tiji ndhcriini to his own view—Amendment allowed — 
Amendment, when to he allowed—General rule. 

Wliere an anicndinent is necesaitat^d by thf plain- 
tilT'a carulfssnoss or niiatakc, it would.ordinanly not 
be fair to allow’ him to rectify his error if the amend* 
ment would deprive the defendant of an advantage 
which he can legitimaf<dy claim to have gained by 
the jdaintitT’a mistake Hut it would lx* hardly proper 
to apply this test to irases when* the plaintiff cannot 
1x5 charg«*d with not having e.xereised reasonable care 
in dmfting his jilaint. 

It cannot be laid down as a general rule that the 
Court should in no circumstances allow’ an amend¬ 
ment of the plaint on the ground that the defendant 
would not be able in consccjuence to j lead limitation 
as a defence to the suit. 

The proposition that a plaintifl' will not lx: allow’cd 
to add fresh cau-es of action hy way of aincndiiieiit 
when if a fresh suit were instituted on those causes 
of action it would be barred by lirnitatirin, is subject 
to exceptions, e, y., where the cause of action is the 
same hut the plaintiff has made a misiako ns to the 
appropriate remedy which he wuuhl he entitled to in 
law on thfit cause of action. 

'J’lio established practice of the Courts both in 
Kngland un»l in India is to act witli considerable 
lilwrality in the mutter of granting admondinonts. Tho 
Court ought to correct all kinds f)f orn)rs or mistakes 
which arc m.t fraudulent or intended to overreach 
the Court. 

Where there was considerable conflict in tho 
judgments of the High Courts with respect to tho 
remedies open to a plaintiff, and tho plaintiff persisted 
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in the Courts below in maintainin}^ liis view as to (l»o 
I'emeilies claimed by him tliouffli his error was pointed 
out to him by the defendant: 

Held, that it would be unreasonable in second 
appeal to refuse leave to amend on the ground that 
the pluiutiff’s advisers adhered in tlie Courts below to 
his view with respect to a comidicnled (juestion of 
law especially when tiiat view was accepted by both 

the lower Courts. 

Authorities on the (juestion of amcnuiuent 
discussed. 

Second appeal against the decrees of the 
District Court of South Malabar, in A. 8 No. 
515 of 1907, presented against the decree of 
District ^^lunsif of Parappaiigadi, in 0. 8. 

No. Ill of 1906. 

Islr. K. P. M, Menon, for the Appellant. 

Mr. K. P. ttovinda Menoiiy for the Re¬ 
spondents. 

JU1)G]\IKNT.—According to the ruling 
of the Full Bench# the only suit that tlie 
plaintiffs in this case were entitled to in¬ 
stitute was one for sale on the footing of 
their mortgage, and as the plaint contains no 
prayer for sale of the properties mortgaged 
to them the suit is liable be dismissed. 
They ask for leave to amend the 

plaint by substituting a prayer for sale for 
the reliefs asked for in the plaint. Thi.s 
request is strongly opposed by the learned 
Counsel for the appellant. His opposition 
is based on serval grounds. He con¬ 
tends that the proposed amendment would 
convert the suit into one of a character 
inconsistent with its present character as the 
plaint proceeds purely on the title acquired 
by the purchase of the property by the 
second plaintiff at the sale in execution of 
the decree obtained by the first plaintiff. Tlie 
objection is altogether untenable. The suit is 
really to enforce the plaintiff’s rights on the 
mortgage and of tlie Court sole, and the 
amendment the plaintiffs ivisli to make now 
is intended to enforce the right which, ac¬ 
cording to the Full Bencli ruling, they are 
entitled to in virtue of the mortgage and tbe 
sale. To a suit in ejectment based on the 
auction-purchase only the first plaintiff would 
not be a necessary party at all. The plaint, 
moreover, sets out the plaintifl's mortgage 
and asks the Court to hold that the contend¬ 
ing defendants have no subsisting right under 
their puisne mortgage or only the right to 
redeem the tirst mortgage. The cause of 
action in tlie plaint as proposed to be 
amended would ho the same as in the 

* y Iiul. Cat. 513. 


original plaint. The relief asked for alone 
would be different. 

The second ground of opposition is, that 
tlie plaintiffs persisted in botli the Courts 
below in maintaining tlieir view a.s to the re¬ 
medies open to them under the law although 
the puisne mortgagees pointed out tlieir 
error. We think that tlie plaintiffs can 
hardly he blamed for the view they took of 
their rights having regard to the fact that both 
the lower Courts upheld their contention. 
Besides, as is apparent from the judgment 
of the Full Bench, there has been consider¬ 
able conflict in the judgments of the High 
Courts including this Court with respect 
to the remedies open to a person in plaintiff’s 
position. Mr. K.P.JI. Menon lias referred to 
several cases in which leave to amend was 
refused in appeal or second appeal when the 
plaintiff, notwithstanding the objection taken 
by the defendant, did not ask for leave to 
amend in the lower Court. We do not 
consider it necessary to refer to these cases in 
detail, as none of them lays down any rule 
of general applicability, they proceed merely 
on the view taken in each particular case 
of the conduct of the plaintiff. It would 
not, in our opinion, be reasonable in the 
present case to refuse leave to amend on the 
ground that the plaintiff’s advisors adhere- 
ed in the Courts below to their view with 
respect to a complicated question of law 
e.specially when that view was accepted by 
two Courts. 

The third and most important contention of 
the appellants’ Counsel i.s, that leave to amend 
should not be granted wliere the result of 
the concession would be that the defendant 
would be deprived of the advantage which 
he would have of raising a plea of limitation 
if the plaintiffs had to institute a fresh suit 
instead of amending their former plaint. 
The decision in \Vdd()n\.Keal{\)\]falikarjun(i 
V. Pnllayya (2): Alagappa Cheffi v. Velliayn 
Chutti (3) and Patla Veeram Kntti v. luttlni 
Kandi Shashafh Veetliil Appu (4) are relied 
on in support of this contention. It is not 
argued tliat these cases lay down any 
general rule tliat the Court should in no 
circumstances allow an amendment of the 

(0 ID ^}. B. D. ay-l; 50 L. J. g. B. f>2]i 35 W. R. 
820, 

(2) 10 M. 319. 

(3) 18 M. 33. 

(4) 2 M. W. N. ISl; 9 Ind. Cas. TCOj 9 M. L. T. 317. ‘ 
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plaint on the ground that the defendant 
would not be able in consequence to plead 
limitation as a defence to the suit; llV/r/on 
V. Neal (1), which is really the basis of all 
the subsequent rulings, decides merely that 
a plaintitf will not bo allowed to add “fresh 
causes of action” by way of amendment when 
if a fresh suit were instituted on these causes 
of action it would be barred by linjitation. 
Even this position is .stated by the learned 
Judges who decided that case to bo sub¬ 
ject to exceptions. Wo cannot hold that 
the case is applicable where the cause of 
action is the same, but the plaintiff has 
made a mistake as to the appropriate remedy 
which he would be entitled to in law on 
that cause of action. The established 
practice of the Courts both in England and in 
India is to act with considerable liberality 
in the matter of granting amendments. 
Bowen, L. J., observed in Croppery. Smith (5) 
' I know of no kind of error or mistake 
which if not fraudulent or intended to over¬ 
reach the Court ought not to correct.” The 
true test to be laid down with re.spect 
to the defendant’s contention appear.s to 
us to be this, where an amendment is 
necessitated by the plaintiff’s carelessiuss 
or mistake it would not ordinarily he fair 
to allow him to rectify his error if the 
amendment would deprive tlte defendant of 
an advantage which he can legitimately 
claim to have gained by the plaintiff’s mis¬ 
take. But it would be hardly proper to 
apply this test to cases where the plaintiff 
cannot be charged witli not having ex¬ 
ercised reasonable care in the drafting of 
his plaint. See Nandlal Thakerseu v. The 
Bank of Bombay (6). On the other hand, it 
would be undesirable according to the view of 
the Judicial Committee ot the Privy Council 
in Mahommad Zahoor AU Khan v. Mu.mmmat 
Thakoordnee Ratta Koer (7) to amend his 
plaint where he has acted with prudence 
and care. See Sattappa Chetti v. Jogee SOO‘ 
rappa (8) where leave to amend was granted 
on the ground that the plaintiff’s error, was 
not unnatural” one. Dhani Ram Shah v. 
Bhagirath Shah (9) where Banerjee, J., over¬ 
ruled the defendants’ opposition because there 

(5) 2« CIj. D. 700 ut p. TlOj 53 L. J. Cli. 891; 51 L. 
T. 733; 33 W. II. GO. 

(Gl 11 Bum. L. U. 926; 4 liid. Cas. 652. 

(7) 11 M. I. A. 468; 9 W. R. (P. C.) 9. 

(8) 17 M. 67. 

(9) 22 C. 092 at p. 712. 


was no fraud or overreaching on the plain* 
tiff’s part. Kisandas Uupchand v. Pachappa 
Vithoba (10) where Batchelor, J., points out 
that the bar of limitation, in case a fresh suit 
if launched would be barred, is sometimes 
a proper ground for allowing an amendment 
in.stead of being an objection to doing so. 

The cases in Malikarjuna v. Pullayia (2) 
and Alagappa Chetti v. Velliani Chetti 
(d) are not in point as the amendment 
souglit in those cases was by way of in¬ 
troduction in new parties into the suit. 
Section 22 of the Limitation Act expressly 
lays down that in such a case limitation 
would run up to the time of the addition of the 
fresh parties. With reference to the decision 
in I’atfa Veeram Kutti v. Kunni Kandi Shashath 
Veethil Appn (4), we do not think that the 
learned Judges who decided that case and 
proceeded on the authority of Weldon v. Neal 
(1) intended to lay down any general 
rule against allowing amendments where an 
application would be barred at the date of the 
amendment but merely held that in the parfi- 
cular case tlie party asking for leave to 
amend was net entitled to the indulgence. 
^\ e are of opinion that, as no blame can be 
imputed to the plaintiffs in this suit for 
considering them.selves entitled to the reliefs 
they asked for, we should allow them 
to amend their plaint by substituting a 
prayer for sale for the prayers for eject¬ 
ment and foreclosure. The defendants con¬ 
cerned will be entitled to put in a fresh 
written statement if so advised and any fresh 
issues arriving on such written statement 
must, of course, be tried. 

The decrees of the lower Courts are, there¬ 
fore, reversed and the suit is remanded to the 
Court of first instance for trial, and in ac¬ 
cordance with the above direction. 

In the circumstances of the case, all costs 
incurred up to date must be reserved andabide 
the linal decision of the suit. 

Appeal allowed; 

Case remanded. 

(10) 33 B. 641; 11 Bom. h. K. 1042; 4 Ind. Cas. 720. 
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NATESA IYER V. RAMA IYER. 

MADRAS HIGH COURT. 

Second Civil Appeal No. 830 of 1908. 

April 4, 1911. 

Preseu/;—Sir Arnold White, Kt., Chief 
Justice, and ilr. Justice Munro. 

NATESA IYER —Appellant 

versus 

RAMA IYER and otkers— Respondents. 

Hindu. Lato—t'auiliy setthment-Minor represented 
in the settlement—Riyht of minor to impeocli the settle, 
ment-Botxfi fidos—Sddt'mrnf *fnir nnd prudent — 
Compromiee of doubtful claims—Absence of due imininj 

into jaets by minor’s gtiardian. , , ,. p 

A. family sottloment imtercil into on belmU of a 
minor by a person wl>o acted ns his guardian, is 
binding on the minor if it was a compromise of doubt¬ 
ful claims and each side had material of some 
strength on which to carry on tlic contest, the outcome 
of whic'h might reasonably bo thought doubtful and 
which a sottlomont enabled them legitimately to 
avoid. 

The mere fact that the parties elTectod the settle- 
m‘»nl honestly is not conclusive «»f its binding 
character. 

Where the lower Appellate Court found that the 
minor's guar«lian di<l not make duo iiujuiry into cer¬ 
tain circumstances forming the basis of tho settle¬ 
ment, ami yet held tliat tho settlement was ‘fair and 
prudent:” 

Held, that the settlement was binding on the 
minor and could uot be avoided by liim. 

Second appeal against tlie decree of the 
District Court of Tanjore, in Appeal Suit 
No. 1073 of 1906, presented against the 
decree of the Subordinate Judge of Nega- 
patarn in 0. S. No. 48 of 1903. 

Messrs. K. .SrimVasa Aiyangar and M. 
Subramayiya Aiyar^ for the Appellants 

Messrs. T. R. Ramaehandra Aiyar and S. 
Sre nivasa lyer^ for the Respondents. 

JUDGMENT.—In this case the 
plaintiff seeks to set aside a settle¬ 
ment which was entered into on his be¬ 
half when he was a minor by his elder 
brother and guardian. It was in the nature 
of a family settlement entered into for the 
purpose of putting an end to family disputes 
and the third defendant had precisely the 
same personal interest in the .settlement as 
tiie plaintiff. Consequently, I tliink there 
ean be no question as to the honesty of 
the settlement as far as the third defendant 
is concerned. That,however, is not conclusive; 
it may have been perfectly honest but, at the 
same time, it may not have been such a 
settlement seeing it wa.s entered into on 
behalf of a minor as a Court of equity 
would uphold. The chief difficulty in thi.s 
case is with regard to the finding of the 


lower Appellate Court with reference to a 
sum of Rs. 10,505. This sum of 
Rs. 10,505 formed a portion of certain alleged 
debts, the payment of which purports to 
hd the consideration for the exclusion of 
Exhibit III, the mortgage by the second 
defendant which tlie District Judge des¬ 
cribes as the basis of Exhibit IV which is 
the release executed by the second defen¬ 
dant. With legard to this sum of Rs. 
10,505, the finding is, “the evidence does 
not afford sufficient guarantee for the truth 
of these debts—(these are tho debts amount¬ 
ing to Rs. 10,505)—or their re payment.” 
In summing up tlie case, tlie learned Judge, 
with regard to the debts, the discharge of 
whicli according to Exliibit III formed the 
consideration for that mortgage, finds^that 
if the third defendant the guardian had 
made the smallest inquiry into the debts 
he must have found them as (I am quoting 
the Judge’s words) “ill-supported as they 
have been here.” I suppose we must take 
it, that the Judge found it as a fact that 
it is not a sham as regards the Rs. 10.505. 
The Judge finds tho settlement was fair 
and prudent,” 1 take it, he means beneficial 
to the minor. In an earlier portion of his 
judgment fpara. 5) the learned Judge says 
“turning to i.ssues Nos. 4 and 5 (a) I observe 
that strong reason for supporting the ar¬ 
rangement under discussion beneficial to the 
plaintiff is available” and tlien he proceeds 
to state the reasons which in his judgment 
constituted that ‘stropg reason.’ So we have 
here a finding of fact that tho family set¬ 
tlement was fair and prudent.” We have this 
finding of fact notwithstanding the other 
finding of fact that the guardian before 
entering into the settlement made no in¬ 
quiry with regard to the debts referred 
to in Exhibit lU. The learned Judge 
evidently gave full consideration to the fact 
that there had been no inquiry in fact. 
In both tlie Courts there was very elaborate 
investigation into the facts of this ca.se. 
Amongst the findings of fact by the learned 
Judge there is one that the succession was 
doubtful and that disputes existed at the 
date of the alleged settlement and that 
each side had material of some strength 
on which to carry on the contest, the out¬ 
come of wliich might reasonably be thought 
doubtful and whicli a settlement enabled 
them legitimately to avoid.” 
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I am not prepared to say that he was 
wrong in law in declining to set aside the 
settlement on tlie findings of fact arrived 
at by the learned Judge. 

I would dismiss the second appeal with 

coils. 

Appeal Th'smissed. 


ALLAIIARAD HIGH COURT. 

Second Civil Ari-EAi, No. 52U ok HilO. 

February 14, 1011. 

Pmra/:—Mr. Justice Griffin. 

HARGOBIND and others—Defendants— 

Appellants 

rersus 

TULA RAM AND OTHERS—Pl.AlN’TlPrS__ 

Respondents 

Mortgayc^Con>ioli<l(irion^Clf,<j „h lupiity i,f y,>(},■,„i>. 
Hon —Mnshrut-ul-rclin, ^ 

A. oxerutod nn nsufructimry mortga^re in rosnoct 
f)f certain ])roperty in favour of li. Later on A 
executed another mortgajre.deed stvled MnHhrnt.ul. 
rrhn in wliich l.c stipulated fl.at *he would nor ho 
entitled to redeem tho oriprinni mortgage without at 
the some time paying off tlio further debt: 

Z/e/d, that both the niortguges were consolidated 
together and that A. could not redeem the earlier 
mortgage without redeeming the later. 

Brij hoi V. Bhovani SinyU, 7. A. L. J. 821- 
7 Ind. Cas. IIT), referred to. ’ 

Second appeal from the decision of the Ad¬ 
ditional Subordinate Judge of Agra, dated 
the 14th March, 19.0, 

Mr. Mohan f.al Snndal, for the Appellants. 

Mr. ilirdhari Lai Agnavala^ for the Re¬ 
spondents. 

JUDGMENT.—This appeal arises out 
of a suit for redemption of a usufructuary 
mortgage dated the 17th of December 1894. 
The property mortgaged wa.s the mortgagor’s 
ex-proprietary tenancy. The suit was defend¬ 
ed, among other grounds, upon this, viz., that 
the plaintiffs could not redeem the mortgage 
without redeeming a futher mortgage creat- 
ed by an instrument styled mashrut^uhrehn 
(tacked on to the mortgage) dated the 20th 
of July 1897. The Court of first instance 
upheld this contention of the defendants and 
in its decree directed the plaintiffs to redeem 
the further charge as well as the original 
mertgage. The lower Appellate Court took a 
different view. It held that the later instrn- 
roent did not and could not create a usu- 
fluctuaiy morlgage, that nnder the law in 
force at the time of the execution of the in- 


[1911 


strument, tiie mortgagors could not make and 
hypothecation of ex-proprietary rights and 
that therefore, the instrument of the 20th 

of July 1897 created no valid charge upon 

the mortgaged property and could not be 
eniorced. 


defendants come here in second appeal 
and It IS contended on their behalf that upon 

li ooru of the instrument of 

the 2&th of July 1897 this instrument was in 

effect a consolidation of the further advance 

with the original mortgage, and that the 

plaintiffs are bound under their covenant to 

pay off both debts together. Reliance is 

placed on the case reported in Brij Lai Singh 

I'J fT, document of the 

28tb of July 1897 recites the fact of the pre¬ 
vious mortgage upon the mortgagor’s ex-pro- 
prietary holdings and then sets out the 
further advance which the mortgagors had 

taken from the defendant.s. Then follows the 
important clause. 


(}Ve agree that this debt shall be paid off 
without, interest along with the original 
mortgage-money and the mortgagors shall 
not he entitled to redeem the original mort- 
gage without at the .same time paying eff 
le further (Jeht). Jhis instrument was exe¬ 
cuted upon stamp paper hearing an impress 
stnmpof Ra. 2, v.e., it was stamped as it would 

have been if it were a usufructuary mort¬ 
gage. 

On behalf of the respondents it is contend¬ 
ed that the decision in the above cited case 
proceeded upon the interpretation of the deed 
in this particular case. No doubt, in cases 
of this nature much will depend upon the 
wording of the deed between the parlies, hut 
I am unable to see that there is much 
difference between the deed in the case before 
me and the deed in consideration in he case 
cited. I have been referred on behalf of the 
respondents to the ruling in Ilafiuitian Das v. 
Amlnka Prasad (2) but it appears to me that 
this ruling has no application to the present 
case. A further plea advanced on behalf of 
the respondents is to llie effect that the dccu- 
ment in suit dees not create a usufructuary 
mortgage as defined in the Transfer of Pro¬ 
perty Act. Locking to the terms of the deed 
of the 28th of July 1897, it appears to me 
that the stipulation that the further advance 


(1) 7 A. LJ. 821{7 Imh Caa 115. 

(2) A. W. N (1906;278. 
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would carry no interest points to the conclu¬ 
sion that the agreement and intention of the 
parties was that the further advance should 
be consolidated with the original usufructuary 
mortgage. The facts of the present case 
are very similar to those in Musammat Pancho 
V. Deo Karan (3) decided by Mr. Justice 
Tudball and myself, I allow the appeal, set 
aside the decree of the Court below and re¬ 
store that of the Court of first instance. 

The appellants will have their costs in 
this Court and the Court below. Costs in 
this Court will include fees on the higher 
scale. 

Appeal allowed, 

(3) 6 Inti. Cas. 165. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 3 op 1910. 

March 24, 1911, 

PrefieMi;- Mr. Pratt, J. C., and 
Mr. Crouch, A. J. C. 

Sib AGHA SULTAN MAHOMED SHAH 

ralad AGHA ALI SHAH— Plaintiff— 

Appellant 

versus 

SECRETARY op STATE for INDIA in 

COUNCIL— Defendant—Respondent. 

Revenue Jurisdiction Act (X of 1876), a. 11 —SmiY, 
right of, uhere the law gives uji appeal- -Order of eject- 
mont appcalahle—Cause of action, whether order or 
actual ejectment—Appeal in the former case and suit in 
the latter- Suit on titl^—Jjimilntion Act {IX of 1908), 
8ch 1, art. 14, 

The order of n Collector directing the ejectment of 
a perton being appealable mulor tbo Revenue Juris¬ 
diction Act, no suit would lie wliere the cuuse of 
action is only such order. But where a person is 
actually ejected by tbo Collector a suit would lie, as 
there is no provision in the Act for an appeal from 
a physical act of ejectment. 

Sakharam v. Seaetary of State foi-India, 2H li. 3S2, 
referred to. 

OhiYer,—Article 14 of the Limitation Act does 
not apply to suits on title. 

Jlamchnndra v. Secretary of State, 29 B. 480; 
7 Bom. Ij. R. 497, referred to. 

Mr, Mathradas, for the Appellant. 

Mr. Raymond, for the Respondent. 

JUDGMENT.—The plaintiff filed a suit 
in ejectment against the Secretary of State 
alleging that he had been dispossessed under 
the orders of the Collector. 

Tlie lower Court has held the suit barred 
by section H of the Revenue Jurisdiction 


Act as the plaintiff had not exhausted hid 
remedies by way of appeal to the superior 
Revenue Authorities. The obvious flaw in this 
decision is that here the cause of action is 
the ejectment and not the order under which 
the ejectment was carried out. The Land 
Revenue Code, no doubt, provides for appeals 
against orders and decisions but there is no 
provision for an appeal from a physical act 
such as an ejectment. This was the ratio 
decidendi of Sakharam v. Secretary of State 
for India (1). It is obvious that if the 
cause of action weie tlie order the suit would 
he time-barred under Article 14. Rut this 
Article was held not to apply to suits on 
title in Balvant Ramchandra v. Secretary of 
State (2). 

We accordingly reverse the decree of the 
lower Court and remand the suit for re- 
admission and for decision or. the njerits. 
Cost.H to be costs in the cause. 

Case remanded, 

(1) 28 B. 332. 

(2) 29 B. 480; 7 bom. L. R. 497. 


ALLAHARAD HIGH COURT. 

Civil Revision No, 15 of 1910. 

March 8, 1911. 

Present: —Mr. Justice Kararaat Hussain. 
SAJAN KUNWAR -Plaintiff—Applicant 

versus 

JOTI PRA3HAD— Defendant 
— Respondent. 

Onus on defendant—Plaintiff pnduciny his evidence 
without waiting fur the evidence of the defendarit — 
Whether plaintiff eon teiy upon the plea that defendant 
luis no! discharyed his onus — Pleadings. 

Where the <>mis is upon tho defeiuhint to prove a 
rerlain fact but the plnintifT without waiting for the 
Uefeiulant’a evidence fakes upon himself to prove it, 
ho cannot subesquenfly say that the defendant did 
not discharge his onus. 

iinkand v. liahori Lol, 3 A. 824, followed. 

Revision against the decree of the Small 
Cause Court of Uehra Dun, dated the 20fch 
November 1909. 

Dr. Satish Chandra Banerjee, for the Ap- 
plicant. 

Mr. B. K. (VConor, for the Respondent. 

JUDGMENT.—In this case, I by my 
order of the 24th of October 1910, sent down 

the following issue to the Court of Small 
Causes for trial. ' Did Joti Prasad sign the 
document, dated the 4th of February 1906 
with the intention of taking upon himselj 
tlie liability created thereby even if it wa 



INDIAN CASES. 


[1911 


221 

CHIDDA SINGH V. RDP RAM. 

not signed by Loti Ham or did Joti Prasad 
sign it only on tbe understanding that Loti 
Ram would also sign it ? 'The finding returned 
by the Court of Small Causes is in the follow¬ 
ing terms’ : 

r find tliat he (Joti Prasad) signed lOx- 
hibit I only on the understanding that 
Loti Ham would also sign." The learned 
Judge of the Court of Small Causes arrived 
at the above finding witli reference to the 
evidence adduced by the plaintiff. Re¬ 
garding the statement made by Joti Prasad 
before the remand, the learned Judge of <he 
Court of Small Cause.s in his order of the 
2&th of January 1911 remarked “Joti Prasad 
has denied that he intended to execute a bond 
on his sole responsibility.” Objection is taken 
to the above finding on the ground that the 
onus was on the defendant to prove that he 
was pot liable under a document executed by 
himself. Had the plaintiff refrained from 
adducing any evidence to prove the inten¬ 
tion on the part of Joti Prasad tliere would 
have been some force in the above contention 
but as the plaintiff took upon himself to 
prove a particular intention on the part of 
the defendant the principle of the case of 
Mahnnd v. Bah'yri Lol (1), in my opinion, ap¬ 
plies to this case and the plea of the burden 
of proof cannot be raised. Resides, there 
was nothing to prevent the Court of Small 
Causes from taking into consideration the 
statement of Joti Prasad recorded by that 
Court prior to the order of remand to treat 
it as evidence adduced by the defendant and 
to come to a finding with reference to the 
evidence tendered by the parties. 

It is further contended by the learned 
Advocate for the applicant that the bond, 
dated the 4th of February 1905, may be 
treated as anacknowledgment to keep a pre¬ 
existing debt incurred on the 26th of March 
1902 alive, but the record of the case shows 
that the former bond is not the basis of 
the claim and that the basis of the claim is 
the bond of the 4th of February 1905. That 
being so, the latter bond cannot be treated as 
an acknowledgment of a pre-existing debt. 
For the above reasons, I dismiss the applica¬ 
tion for revision with costs. 

A ppJ i cat ton d ism used. 

(1)3 A. 824. 


ALLAHARAI) HIGH COURT. 
Second Civil Appeal No. 918 op 1910. 

March 25, 1911. 

Presen/; — Sir Jolin Stanley, Kt., Chief Justice, 

and Mr. Justice Banerji. 
CHIODASINGH AND others—Plaintiffs — 

Appellants 

versus 

HUP RAM AND OTHERS—DEFENDANTS— 

Respondents. 

Aijiii Act (II <,f \^\), y. ^^—AppUc<ihilit\j 

of the sccHnu —'PciifiHt Imhlimj consent d/Z einiri- 

ilar. 

SDcti«»Ti 34 of tho Agra'rciinncy Art, 1901, Applies 
to a raso wherr ii prrsoii orrupio.^ land witli- 
out the ronsriit of tin* liiiulljohler and not whore 
hr orrnpies it ns his tonant. 

Second appeal from tlie decision of the 
District Judge of Aligarh, dated the 27th 
of July, 1910. 

iMr. (iovind Prashad (with him Mr. Saiya 
Chandra Mukerji. for the Appellant. 

Mr. Ahdu} Paoof, for tbe Respondents. 

JUDGMENT.—In our judgment the 
view taken by tbe learned Judge is correct. 
The plaintilTs mortgage certain property 
to tbe defendants. After redemption of the 
mortgage, and after formal possession was 
delivered to the plaintiffs the mortgagees 
continued to cultivate certain plots of land 
comprised in the mortgage. Tlie plaintiffs 
sued tlieni in the Revenue Court for eject¬ 
ment alleging that they weie the tenants of 
the plaintiils from year to year, and obtained 
a decree. Tbe plaintiffs have now sued the 
defendants in the Revenue Couit for rent 
for tbe period of their occupation of tbe land. 
Tbe suit was brought under section 34 of 
the Agra Tenancy Act. That section applies 
where a person occupies the land of the 
landholder witliout the latter’s consent. The 
plaintiffs in their suit for ejectment in the 
Revenue Court admitted that the defendants 
occupied the land as their tenants. There¬ 
fore, defendants did not occupy the land with¬ 
out the plaintiffs' con.sent, and section 34 
has been rightly held not to be applicable. 
As, by the plaintiffs’ own admission, the 
defendants were their tenants during the 
period for which rent is claimed a claim for 
compensation for use and occupation could 
not be brought in tbe Civil Court and, there¬ 
fore, .section 197 of the Act is inapplicable. 
The learned Judge has, in our opinion, ^ 

held that section 34 not being applicable, 
the suit must fail. We dismiss the appeal 
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with costs including fees un the liigher 
scale. 

Appeal dismissed. 


ALLAHABAD HIGH COUUr. 
Skcond Civil Appeal No. 971 ok 1910, 

April 19, 1911. 

Present: —Mr. Justice Karainat Hussain. 
BADLI DAS AND OTUKKS—Defendants— 

Appellants 

t'erstis 

PAJAN and otuers—Plaintiffs— 

Respondents. 

Pre-emption -Wajib-ul-arz—CnKfo/zi ov coutrnct^ 
Preanmpt.on—Iiebuiting evidence—Register of irons* 
Jers, ivheiher odmissible in evidence to prove the fart of 
iransferH — Evidence—Civil Procedure Code (Act T oj 
IL08>l,O. XLl, r. 2-1—Power of Appellate Court to 
decide case 07t evidence on the record. 

A rej^ister of trauBfers is admissible in evidence to 
prove tlie fact of transfers eiitered therein. The mere 
entry, however, in such a register tliat there have 
Iwen transfers or sales, is not sulheiont to rebut the 
presumption arising out of an entry in the Waijb-ui- 
arz regarding the prevalence of the custom of i)re. 
emption in the village. 

Returaji Dubain y.Pahaluan lihagnt,‘J\.L J. 10«> 
7 Ind. Cas 080, refenvd to. ’ 

^ An Appellate Court has full power, under Order 
XLf, rule 2-1, of Act V of 1908, to decide with re* 

lerence to the evidence on the record the issues left 

undetermined by the lower Court without sending 
back the case to the Court below. 

Second appeal from the decision of the 
District Judge of Jhansi, dated 23rd of 
August 1910. 

Mr. Mohan Lai Sandal, for the Appellants. 
Mr. JIanbans Sahai, for the Respondents, 
JUDGMENT.—This was a suit for pre¬ 
emption on the basis of a ivajib-ul-arz. The 
pleas raised in defence were that the pre 
sumption arising out of the entry in the 
w«;i6u/.«rz as to the existence of the custom 
of pre-emption was not conclusive, inasmuch 
as there was evidence to rebut the presump- 
tion. The vendees in support of their defence, 
produced the mutation registers, which 
showed that there had been certain sales, of 
which there was no pre-emption. On ’the 
pleadings of the parties, the Court of first 
instance framed the following issues,—Is the 
entry in the wajib-ul-arz a record of custom 
or contract ? (2) and is the custom of pre-emp¬ 
tion, if any, fallen into desuetude ? (3) Did 
the plainfifF refuse to purchase the share, if 
fio, what is its effect upon the suits j' 


(4) What is the true sale price h The Court 
of first instance, accepting the rebutting evi¬ 
dence adduced by the defendant, found that 
the custom ceased to exist, and dismissed 
the claim without deciding the other issues. 
There was an appeal to the lower Appellate 
Court which reverssd the decree of the Court 
of first instance, finding that at the time of 
the preparation of the wajib-u'.-nrz of 18G5 
tlie custom of pre-emption set out in the 
u'a}ib*nl arz existed in tlie village, and that 
tlie custom had not fallen into desuetude and 
that it still prevails there. Tlie lower Appel¬ 
late Court went on to decide issues Nos. 3 and 
4. It found that no evidence had been given 
to prove that tlie plaintiff refused to purchase 
or that the sale price was other than that 
stated in the sale-deed. The lower Ap- 

pellate Court in its judgment observes that 
the entries in the Settlement Records were 
not sufiicient to rebut the presumption aris¬ 
ing out of the entry in the wajib*%d*arz. 
That Court said to rebut this evidence, de¬ 
fendants endeavoured to prove eight or nine 
sales to strangers. Two only of tliese sales 
are proved by the production of the original 
sale-deeds. The remainder have been songht 
to be proved by a Settlement Record and a 
register of transfers. It appears to me that 
tin’s method of proof was prohibited by sec¬ 
tion 91 of the Evidence Act. The learned 
Munsif held that the said section 91 did not 
apply because it w'as not the terms but only 
the fact of the sale which was sought to 
be proved. But section 91 does not say that, 
when the terms of a sale have been reduced 
to the form of a document, no other evidence 
shall be given of such terms, but that 
when the terms of a contract or of a grantor 
of any other disposition of property have 
been reduced to the form of a document no 
other evidence shall be given of such terms. 

I fail to see liow, without taking evidence of 
the terms of a contract, grant or other di.s- 
position of property, any one could satisfy 
himself judicially, that such contract, grant 
or disposition was a sale. The learned 
Munsif has referred to the difficulty of 
obtaining original documents in such cases, 
but that difficulty is met by tlie provisions 
of the Evidence Act regarding secondary evi¬ 
dence. The preliminary conditions necessary 
for the production of secondary evidence 
have not been fulfilled in the case”. The 
defendant has preferred a second appeal to 
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this Court and the points pressed before me 
arc tlie folluwinpr: 

(1) Tliat tl)e lower Appellate Court is in 
error in disregarding the Settlement Record 
and register of transfers in order to prove 
the fact of transfer. — 

(2) That tlie lower Appellate Court, on 
finding that the custom of pre-emption pre¬ 
vailed in the village, was hound to remand 
the case to the Court of first instance, for the 
decision of the remaining issues. 

In ray opinion, the lower Appellate Court 
is not quite correct wiien it says that the 
register of transfers is not admissible 
to prove the fact of transfer entered 
therein. But the mere entry in the re¬ 
gister that there Jiave been transfers or sales, 
is not, in ray opinion, suMicient to rebut the 
presumption arising out of the entry in the 
wajib uUarz, regarding the prevelance of the 
custom of pre-emption in the village. Under 
the Full Bench ruling of this Court, in the 
case of I^ehiraji Vuiniin v. Pnbahva') Bhagat 
(1), the entry in the wajih-nl-arz, in the 
absence of anything to the contrary, must 
be deemed to be a record of the custom of 
pre-emption, and the mere entry in the re¬ 
gister of transfers, that there have been 
certain transfers or sales, is not, in my opinion, 
sufficient to rebut that presumption. The 
utmost that these entries can prove is, 
that there have been certain sales. The 
entries will not show that those sales are 
such as may entitle a pre-emptorto pre-empt. 
Even if they be such sales as would entitle 
a pre emptor to pre-empt, it will have to be 
proved that there was no pre-emption and if 
that is proved it will not bo enough to put an 
end to the custom of pre-emption. In this 
view of the case, the finding of the lower Ap¬ 
pellate Court as to the existence of the custom 
of pre-emption is a correct finding. Regard¬ 
ing the other contentions raised by the learned 
Vakil for the appellant, it is sufficient to re¬ 
mark that so far as the price is concerned the 
appellant suffers in no way, for it may be 
pre emptor who alleged that the actual price 
paid was less than that entered in the sale- 
deed. There is no contention that, in iny 
opinion, the lower Appellate Court could not 
decide the third issue and was bound to send 
back the case to the Court of first instance to 
record a finding on that point, an issue on that 

(1) 7 A. L, J. 1010; 7 Ind. Cas. 680. 


point was framed. And the vendee.s bad full 
opportunity to adduce evidence to prove that 
the pre-emptor had refused to purchase 
but they did not do so and the lower Ap¬ 
pellate Court, with reference to the evidence 
on the record, had under, the provisions of 
Order XLI, rule 21, Act V of 1908, full power 
to decide the point without sending back 
the case to the Court of first instance. The 
result is tliat the appeal fails and is dismissed 
w'ith costs. I extend tlie time for payment 
of the price entered in the sale-deed to the 
end of June 1911, 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 366 of 1910. 

Varch 20, 1911. 

Present. - Justice Griffin. 
JWALA PRASAD — Plaintiff—Appellant 

versui 

BHARAT SINGH and others— 

Defendants—Respondents. 

Ai^siiginncnt oAmitlcd hij afiftignor—)yhen can he 
impugned hg a tliinl party — Plendiugi^. 

Ordinarily, an nssigninont cannot fio impugned by 
a third party wlien the assignor admits it. Bvit a 
third party is ctititlod to impugn it wlion the transfer 
is a colf)nrnbh‘ one, attd lias bec*n entered into with 
tlio object of defrauding bim. 

Second appeal from the decision of the Sub¬ 
ordinate Judge of Cawnpure, dated the 13th 
of April, 1910. 

Ur. Safish Chandra Banerji^ for the Appel¬ 
lant. 

Mr. Choi/dhari^ for the Respondents. 

JUDGMENT.—The facts that have 
given rise to this appeal are as follows: — 
There were three brothers, Matoi Singh, 
Mahapal Singh and Makund Singh. Makund 
Singh survived his brothers, and he was the 
owner of the property in suit. On his death 
that property devolved, inconsequence of there 
being no male heirs, on his widow, who by a 
sale-deed conveyed it to the plaintiff on the 
22nd February 1906. On tlie 22nd November 
1906 the widow of Mahapal Singh executed a 
sale deed of the property in suit in favour o 
the defendants Nos. land 2, Uponthi-st e 
plaintiff instituted the suit which has 
rise to this appeal, for a declaration, lha © 
sale in favour of defendants Nos. I 
null and void and for possession of 
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propftrty in suit. The defendant defended the 
suit upon the allegation, among other grounds, 
that the sale-deed of 22nd February 190G 
was a fictitious document. The Court of first 
instance found that the widow of Mahapal 
Singh had no power to execute the sale-deed 
in favour of defendants Nos. 1 and 2, and while 
it decreed the plaintiH’s suit in respect of the 
declaration asked for, it dismissed tlie suit 
for possession on the ground that the defend¬ 
ants Nos. 1 and 2 were actually in posses¬ 
sion by virtue of a mortgage-deed dated tlie 
30th January 1691, executed by Mahapal 
Singh. On appeal by the defendants, the 
lower Appellate Court, without deciding the 
issue as to whether the widow of Mahapal 
Singh had any title to execute the sale-deed 
in favour of the defendants Nos. 1 and 2. held 
that as the plaintiff did not claim consequen¬ 
tial relief by seeking to redeem the mortgage, 
his suit was, therefore, hai red by reason of 
the proviso to section 42 of the Specific Ke- 
lief Act. The Court further expre.ssed an 
opinion that the evidence was scarcely suffi¬ 
cient to prove, the genuineness of the sale- 
deed in favour of the plaintiff. The result 
of the case in the lower Appellate Court was 
that the appeal was decreed and the plain¬ 
tiff’s suit was dismissed. Plaintiff comes here 
in second appeal, and it is contended on his 
behalf that the Court below liad erred in dis¬ 
missing the plaintiff’s suit as barred by reason 
of the provisions of section 42, Specific Re¬ 
lief Act. It is further urged that the Court 
below should have given the plaintiff a con¬ 
ditional decree for possession on his redeem¬ 
ing the mortgage, A farther ground taken is, 
that the plaintiff vendor having admitted tlie 
transfer in plaintiff’s favour, the contesting 
defendants were not competent to challenge 
the validity of the sale-deed, booking to the 
plaint, I find that the plaintiff did, as a matter 
of fact, claim consequential relief in addition 
to the decree that he asked for, i.e.. that the 
sale deed in favour of the defendants be de¬ 
clared null and void, he further prayed that 
he be put in possession of the property in 
suit. The Court below having found that 
the plaintiff wa.s not entitled to immediate 
possession, inasmuch as the property was in 
the possession of the mortgagees could have 
granted the plaintiff a decree for possession, 
subject to the condition that ho redeemed the 
mortgage on the property. I understand from 
the arguments of the learned Vakil for tlie 


appellant that the plaintiff has no objection 
to a decree in that form. 1 have been refer¬ 
red to two cases in Bajahawan v. Nanha 
(1) and llamcharan v. Durga Prasad (2), 
But, in ray opinion, those cases do not 
throw much light on the question in i.ssue. 
I think the Court below should in any ca.se 
have given the plaintiff an opportunity of 
amending his plaint by inserting a prayer 
for permission to redeem the mortgage on the 
property. It is undesirable tliat a suit should 
be di.smissed on the purely technical ground 
on which tlie present suit has been thrown 
out. As to the second point which has been 
argued before me in tliis appeal, namely, as 
to tlie decision of the Court below on the 3rd 
issue wliich wa.s whether Matoi Singh mort¬ 
gaged the property to defendants Nos. 1 and 2 
by means of a deed, dated the 80tli January 
1891” I have only to observe that the 
final conclusion of the Court below does not 
amount to a finding. Ordinarily, the rule of 
law' is, that an assignment cannot be impugn¬ 
ed by a tliird party, when assignor admits it. 
But the third party is entitled to impugn 
it when the transfer is a colourable one, en¬ 
tered into with the object of defrauding that 
third party. In the present case it does not 
appear that any s-ucli fraud could have been 
in the contemplation of tlie parties to the 
deed of 28tli February 1906. It was not till 
nine months later that the defendants Nos. 1 
and 2 obtained a sale-deed in their favour 
from the widow of Mahapal Singh. The 
execution of the .sale-deed in favour of the 
plaintiff did not in any way injure the de¬ 
fendants’ rights as mortgagees. The Court 
below has omitted to come to any finding 
upon the other i.ssues. The lower Appellate 
Court lias not decided the remaining issues in 
the case namely, Nos. 1, 2 and 5. I must, 
therefore, allow the appeal and remand the 
suit to the lower Appellate Court under 
the proviflion.s of Order XLI, rule 23, Act V 
of 1908, for decision of the case on the merits, 
having regard to the ob.servations made above! 
Costs of this appeal will be costs in the suit 
and shall include in this Court fees on the 
higlier scale. 


(1) A.W. N. (1882) 73. 

(2) A. W. N. (18b-l) 78. 


Appeal allowed. 


0.}C 


INDIAN OASES. 


[1911 


SOHS! I'. MOHAN KTAR. 

ALL^VHAHAD HIGH COURT. 

Sko'mh Civil. Ai’I'kai. No. Si t ok 1910. 

.March 28, 1911. 

Presenl: —^Ir. Ju.stice Karamat Hussain. 
Mu^ammat SOHNt—U kkendant—Akpeli.vnt 

rers'us 

M nsammaf MOM AN IvUA R—Pi.aintikk 

— Rkskondent. 

Jliiulii l.dii' —Mitsiksliarii —Juinf ftnnilij —Rnlc hi 
r.reculKdiofii im in''ihjiiijf I'jmilnl Inf \'n1he>' — 

S<di hof a finrlif In hh" uiui ltjiii/r - nf irnJ nr 

to intpoarh the soir —T),r.ict\ cxmitioi, t,f. 

A lliiulu joint family consi^lod of n fatlier ami 
four sons one of wlumi was a minor. 'J’lu* father 
executed a inort^ay;** .m tlie basis of whicli the 
mortgajroe l>rouj,dit a suit for sale and obtained a 
decree in execution of wliicli the jiropertv was sold. 
The minor son died leavinjf a ^v^<low; 

7/eb/, that it was not open to tl>e widow of the 
minor son to say tliat her liu.shaud's share could not 
he mortrcaK‘^’<l h' fatlicr and could not pass to tlm 
auction-p»irchaser at a .sale in e.xecution of tho niort* 
decree. 

Second appeal from tlie decision of the 
District Judge of ^aharanpur, dated the 28th 
May 1910. 

Jlr. Sital Prashnd Ghosp, for tlie Appellant. 

Mr. Oovhtl Pratihiul, for the Respondent. 

JUDGMENT.—On 8th November 1882, 
one Kalyan Rai mortgaged his rights and 
interests to the extent of half {hnq haqnq 
yoni haqadar nisf hisa) of a house to Mangal 
Sen. Mangal Sen, on the basis of tliat mort¬ 
gage brought a suit for sale, got a decree on 7th 
December 1894, brouglit the property to sale 
and purcha.sed it himself on 2nd September 
1897. On 29th October 1897, he sold the pro¬ 
perty purchased by him to the plaintiff which 
sale wa.s confirmed on Ith November 1897. 
Kalayanhad four sons Sham Lal.Sheo Ghulam, 
SriRamand Hhagwat Das. The last mentioned 
Rhagwat Das was a minor. Kalyan for him¬ 
self and as guardian of his minor son Bhag- 
wat Das, as also his three sons took a lease of 
the house from the plaintiff. 

In 898, the plaintiff instituted a suit 
against Kalyan Rai and hi.s sons for arrears 
of rent. He got a decree against Kalyan Rai 
and his tfiree son.s who were of age. Bhagwat 
Das, minor .son of Kalyan Rai, was exempted 
on the ground that the lease executed by 
Kalyan and liis tlireesons was not binding on 
Bhagwat Das. Kalyan Rai and his three sons 
left the hou.se but Bhagwat Das continued in 
posses.sion of one room in the second storey 
on the ground that he was entitled to 1 Aath of 
tl>e portion of the house mortgaged by Kalyan 
Rai. After Bhagwat Das’s death his widow 


Solini continued in possession of 

that room. 

The plaintiff, on the 1.3th October 1909, 
in.stituted a suit for possession against Musam- 
mat Solini who resisted the suit on the 
following grounds: Kalyan Rai had no power 
to mortgage the share of Bhagwat Das; the 
debt to secure which Kalyan Rai mortgaged 
the house in question was not an antecedent 
debt; the suit was barred by limitation; as 
Biiagwat Das was no party to the decree 
in execution of which the plaintiff’s vendor 
purcliased the hou.se that decree was not bind¬ 
ing on Bhagwat Das or on the defendant. 

The Court of first instance found that 
the defendant failed to prove that the debt for 
which the mortgage-deed was executed by 
Kalyan Rai was not binding on her; that the 
suit was barred by limitation; that half of 
the house and not only the share of Kalyan 
Rai in that half was sold in execution of the 
decree obtained by Mangal Sen. Upon these 
findings it di.smis.sed the suit. 

On appeal, the lower Appellate Court 
reversed the decree of the Court of first 
instance finding that the suit was not b>irred 
hy limitation inasmucli as it was brought 
witliin 12 years of the date of the confirm¬ 
ation of the aiiction-.sale, and that it was for 
the defendant to prove that the debtcontract- 
ed by Kalyan Rai was not binding on 
Bhagwat Das. Kor this latter proposition the 
lower Appellate Court relied on Mata Din v. 
Oaaga Din (1). 

The defendant has preferred a second 
appeal to this Court and the points pressed 
before me are the following: The suit is 
barred by limitation, the burden of proving 
that the debt was binding on Bhagwat Das 
lies on the plaintiff who represents the 
creditor; if the debt be found to be binding 
on Bhagwat Das then the defendant as his 
representative should be allowed an oppor¬ 
tunity to redeem the share of Bhagwat Das in 
the house. 

The suit, as remarked by the lower 
Appellate Court, was instituted within 12 
years of the date of the confirmation of sale 
and is not, therefore, barred by limitation. 

In support of his second contention the 
learned Vakil for appellant relies on the Full 
Bencli ruling of this Court in Chandra Deo 

Singh v. Mata Pranad (2), which lays down 

(1) 31 A. 599; G A. L J. 799; G M. L. T. 09; 3 Ind. 

Cas 21. 

(2) 31 A. 17G; C A. L..J. 263; 1 Ind. Cas. 479. 
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that a father of a Hindu joint family govern¬ 
ed by the Mitakshara cannot execute a 
mortgage of joint family property which 
will be binding on his sons, when the 
loan is not obtained for family neces¬ 
sity or to meet an antecedent debt and that 
the creditor suing to enforce the mortgage 
executed by the father over the joint family 
property is bound to prove that the loan 
secured by such mortgage was taken to an 
antecedent debt or was justified by some 
other family necessity or at least that he 
had before advancing the loan made inquiries 
which reasonably led to the belief that the 
loan was required for family necessity or 
to pay off antecedent debts. 

The learned Vakil for the respondent 
distinguishes the case relied on by the 
appellant on the ground that the rule laid 
down in that case does not apply when an 
auction sale has been taken place and tliat 
a son in a Hindu joint family governed by 
the MitakshaTa who seeks to set aside the 
auction-sale is bound to establish that the 
transaction was not entered into to satisfy an 
antecedent debt or for some other necessity 
and in support of this he relies upon the 
following passages from Debi Siugh v. 
Jia Jiam <3). “ If the purchasers at a sale 

in execution had purchased the property 
from Jia Ram and not through Court it is 
clear that the appellants could not impeach 
the sale unless tliey were in a position to 
prove that the debt in respect of which the 
sale was effected was a debt tainted with 
immorality. Tlie Court has done only what 
Jia Ram could himself have done. Is the 
purchaser under the judicial sale to be in a 
worse position than he would have been if he 
purchased the property from Jia Ram” and 
the following passage from Mata Din 
(jaya Din (1). “ In the present case if the 

father of Cliitrakote had sold the properly 
in dispute for tlio amount of the decree 
obtained by Beni Ram and Raja Ram the 
appellant Cliitrakote could not have recovered 
his share of tlie property from the pur¬ 
chaser save by proving that the debt for 
which the sale was effected was tainted 
with immorality and was not otherwise 
binding on him. The fact that an auction- 
sale has taken place does not seem to us 
to make any difference. We are also of 

opinion that the fact that Cliitrakote is 
(.1) 25 A. 214. 


not a plaintiff but is a defendant in the 
suit does not make any difference. If he 
was not competent to bring a suit for the 
recovery of his own share in the property 
otherwi.se than by establishing that the 
debt was not binding on liim, he is not 
entitled to resist the claim of the purcliaser 
save on the ground mentioned above.” 

He also relies on Jadilo Knur v. Shea Shan¬ 
kar Ram (4) and Kashi Singh v. Chnnni Lai 
(5). 

The observations in Muta JUn v. Gaya 
Din (1), no boubt, go far enough to sup¬ 
port the proposition put forward by the 
learned Vakil for the respondent that after 
an execution sale the burden of proof shifts 
from the creditors to the sons who seek 
to have tlie sale of their share set aside, 
but as 1 am going to decide this appeal on 
another ground I express no opinion on 
this point. 

It is ' further contended by the learned 
Vakil for the revspondent that as ivalyan 
Rai and his four sons have been found to 
be the members of a Hindu joint family 
governed by tlie Mitakshara Law Bhagwat 
Das’ interest in half of the liou.se in question 
by survivorship passed to his brothers and 
father and the possession of his widow was 
that of a mere trespas.ser, she, therefore, as 
a trespasser could not resist the suit of 
the plaintiff on the ground that her hus¬ 
band’s share could not be mortgaged by 
Kalyan Rai and could not pass to the auc¬ 
tion-purchaser at a sale on the mortgage- 
decree, that defence, if open at all, was open 
to Kalyan Rai and liis sons. This conten¬ 
tion is, in my opinion, well-founded. 

Regarding the third plea taken in the 
memorandum of appeal, it is sufficient to 
say that in the view 1 take it is not 
necessary to decide it. The result is that 
I look upon th#» defendant, for the pur¬ 
poses of this case, r.s a mere trespasser and 
not a representative of her liushand Bhagwat 
Das whose interest passed by survivor.ship 
to his father and brotlier. 

On this ground and this ground alone 
I uphold the decree of the Court below and 
dismiss the appeal with costs. 

Appeal dibmissed. 

(4) 7 A. L. .1. 945; 7 Uu\. Cas. 902. 

(5) H A. L. J. 210; 9 Ind. (’as 470, 
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ALLAHABAD HIGH COURT. 

First Civil Appeal No. 396 up 1909, 

April 6, 1911. 

Present :—Sir Jolin Stanley, Kt., Chief 
Justice, and Mr. Justice Banerji. 
Mnsainmnf SOHAN BIBI —Pi aintifp— 

Appellant 

versus 

Mnsaminat HIRAN BIIU and OTIieils — 
Defendant?—Respondents. 

Ciril Prorediire C<i(lr (,D. / V of lOOH). O. XI 1'. r. 5 — 
Powrr tif Court to a>hl fresh issur —.\Vm’ ftirn stiouhl not 
be allowed after remand — Plrndiruj.-i — Will—Oriijlunl 
vat fiwthcomiiHj—Presumptlnu — Iterocatimi —Hindu 
Laic— Widow — PoU'cr li> lunkr endtiwineut. 

A party toasuitou^ht not to bo nll»)\v(Ml to raise, 
after retnainl, a now ]>lon, which was nf)t advanced 
eitlier in the Court below or in tlie Hijrh Court 
lx*foro remand. AUhonprh a Court has power under 
Order XIV, rule 5, of tin' Code of Civil Proceiluri', 
to add any issue' before judi'inent is proinmnced, yet 
in exercising' tliat ])ower it oujrlit not to allow a now 
plea to be ]mt forward and aild an issue .shortly 
before pronouncinjf jiulffinont. 

Whore an original Will is not forthcoming the 
preRumption is that it was tlestroyed by the testator 
with a view to revoking it. 

A Hindu witlow has no j»ower to make an endow¬ 
ment of her husband’s projierty except for ]mr]>o.sos 
conducing to the spiritual welfare of her husband. 

First appeal from the decision of tlie 
Officiating District Judge of Benares, dated 
the 26th July 1909. 

Mr. O’Conor (witli Iiim Dr. 'J'ej Bahwlnr 
Sftprti and Mr. Qokul Prashad), for the Ap¬ 
pellant. 

The Hon'ble Mr. Sunder Lai (with him Dr. 
Satish Chandra Bnnerji)^ for the Respondents. 

JUDGMENT.—Tlie facts of the case in 
which this appeal has arisen are set forth 
in our judgment of 12th February 1909 by 
which we remanded the case to the Court 
below. The suit was brought for declara¬ 
tion that a compromise and a decree passed 
in accordance with it are not binding upon 
the plaintiff and cannot affect her rights, 
and that a transfer of property made there¬ 
under cannot enure beyond the life-time of 
the plaintiff’s mother Musammat Bindeshri 
Bahu. The compromise was effected in a 
suit brought by Musammat Puno, one of 
the three daughters of one Harish Chander. 
She claimed a third share of her father’s 
property on the allegation that Parsotam 
Das, the husband of Musammat Bindeshri 
Bahu, was not validly adopted, and that 
she, as one of the daughters of Harish 


Chander, was entitled to a third share of 
his property. The suit was compromised 
by the plaintiff to that suit and the de¬ 
fendants, one of whom was Bindeshri Bahu, 
and under the compromise the property of 
Harish Chander consisting partly of Gov¬ 
ernment promissory-notes and partly of 
immoveable property was divided between 
the different parties to the compromise. 
The plaintiff, who is one of the daughters 
of Parsotam Das, brought the suit out of 
which this appeal has arisen for the de¬ 
claration mentioned above, mainly on the 
ground tliat her mother was not competent 
to enter into tlie compromise and thereby 
to alienate the property of Parsotam Das 
in which she had only a life-estate. The 
Court below dismissed the suit on the 
ground that the compromise was binding 
upon the plaintiff. We set aside that de¬ 
cision, and in accordance with some rulings 
of thi.s Court we held that the compromise 
by the plaintiff’s mother was not binding 
on tlie plaintiff as it amounted to an alien¬ 
ation of lier father’s estate. We also 
held that the adoption of Parsotam Das 
by Manki Bahu the widow of Harish 
Chander, was valid, and that the plain¬ 
tiff was entitled to maintain tke suit. We 
were also of opinion that the claim, in so 
far as it related to moveable property, 
was time-barred. We set aside the decree 
of the Court below and remanded the case 
for trial of the other issues which arose 

had not been disposed of 
After the remand, the de- 
the plea that under a 
Will made by I^arsotara Das on the 9th 
of December 1883 the property which he 
had inherited from Harish Chander was 
absolutely bestowed by him upon Bindeshri 
Bahu and that the latter was thus the 
absolute owner of it and was competent to 
transfer it under the compromise in ques¬ 
tion. The Court below allowed this plea to 
he raised, added an issue, and name to the 
conclusion that under the Will aforesaid 
Binde.shri Bahu had an ab«olnte interest in 
the property. The learned Judge also held 
that an endowment of immoveable property 
had been made by Manki Bahu, that 

Par.sotam Das accepted this endowment, and 

relinquished all his interests in the 
property, and that, therefore, the plaintiff 
had no right to maintain the suit. He 


in it and wliich 
by that Court, 
fendants set up 
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accordingly dismissed the claim. The {/lain- 
tiff has preferred this appeal. 

The first question to be considered in 
the appeal is, whether tlie Court below was 
right in admitting in evidence the alleged 
■\ViU of Parsotam Das and in dismissing the 
plaintiff’s claim on the ground that such a 
Will was made. In our judgment the 
learned Judge ought not to have allowed 
the defendants to set up at such a late 
stage of the proceedings a plea which they 
had not advanced either in the Couit below 
or in this Court before the remand to 
which we have referred. If the de¬ 
fendants’ case is true they had know¬ 
ledge of the Will and they ought to 
have set it up as a defence to the claim. 
No doubt the learned Judge had the power 
under Order XIV, rule 5, of the Code of 
Civil Procedure to add any issue befoie 
judgment was pronounced. Put in exercis¬ 
ing his discretion he ought to have con- 
siCered the circumstances of the case, and 
in view of those circumstances we think 
he ought not to have allowed a new plea 
to be put forward and added an i.ssue 
shortly before pronouncing judgment, further, 
we are of opinion that the finding of the 
Court below in respect to the alleged Will 
is erroneous. The original A\ ill was not 
produced, but only a copy was filed. 3 he 
plaintiff objected to the omission of it, ar.d 
alleged that if any Will was made by 
Parsotam Das, it was revoked before his death 
and destroyed by him. The learned Judge did 
not consider this allegation of the plaintiff 
nor did he pronounce any opinion in regard 
to it. In our opinion, no foundation was 
laid for the admission of a copy of the 
alleged Will. The absence of the original 
Will was not accounted for, and no evidence 
‘ was given to prove tliat it exi.sted at the 
time of Parsotam Das' death and was sub¬ 
sequently lost. Bindeshri liahu, who, on 
the application of the defendant.^, produced 
the copy to which we have referred above, 
was not examined as a witness. If the 
original Will is not forthcoming, the pre¬ 
sumption is that it was destroyed by the 
testator with a view to revoke it. It was 
apparently in the possession of Parsotam 
Das, and there is nothing to show that 
he made it over to any one else. The 
presumption that the testator revoked the 


Will and destroyed it may, no doubt, be 
rebutted by evidence leading to the conclusion 
that he did not destroy it. But no evidence 
has been adduced on the point. The fact 
that it was not relied on by the defend¬ 
ants when the case was first heard by 
the learned Judge before the remand, raises 
a strong presumption in favour of the view 
that the Will did not subsist at the date 
of Parsotam Das’ death and that the de¬ 
fendants knew that it was not in existence. 
We aie, therefore, of opinion that it has 
not been established that any Will of 
Paisotam Das w’as in existence at the lime 
of his death, by virtue of which Musammat 
Bindeshri Bahu became the absolute owner 
of his property and the decision of the 
learned Judge on this point cannot be 
supported. 

It is next urged on behalf of the defend¬ 
ants that Musammat ilanki Bahu, the 
adoptive mother of Parsotam Das, was the ab¬ 
solute owner of her husband’s property, and 
that it was a condition precedent to the 
adoption of Parsotam Das that she should 
remain such owner during her life-time. 
For this contention reliance is placed upon 
certain recitals contained in a petition pre¬ 
sented by Musammat Manki Balm to the 
agent to the Governor-General on the 10th 
of May 1860. In iliat petition it was 
stated that it had been stipulated that the 
applicant would during lier life-time retain 
absolute control over her husband’s pro¬ 
perty, and all management and acts would 
be done according to directions given by 
her. We are of opinion that under this 
petition all that Musammat Manki Bahu 
retained to herself was the power of con¬ 
trolling and managing the property during 
her life-time, and that she did not re¬ 
serve to herself an absolute interest in her 
husband’s estate. It is most unlike that 
the addition was made not with the view 
that the property of Harish Chander should 
be perpetuated in liis family but simply 
with the object of leaving an adopted son 
who would have nothing to do with the 
property. 

We think that in view of the terms of 
this application it cannot be .said that 
Musammat Manki Bahu reserved to her¬ 
self an absolute interest in the property. 
It is not, therefore, necessary to consider 


IWUIAN OASUS. 


[1911 


-mOtd 


SOHAK BIBI r. HIRAN Bid. 

whether after the adoption she could legally 
possess an absolute interest in the property 
of her deceased husband. The Court below 
held that under a Will made by Musammat 
Manki Bahu on btli December 1871, she 
gave to Parsotam Das only some Govern- 
ment promissory-notes and a house, and 
tliat she made an endowment of zemindari 
property and another house, that Parsotam 
Das assented to tin's being done, and that 
he relinquished all his rights to all other 
portions of the property of flarish Chander. 
Ihe learned Advocate for the respondents has 
mainly baaed his arguments in support of the 
lower Court’s conclusion on a receipt executed 
by Parsotam Dason the 20ih of March 1881. In 
our judgment, the receipt cannot be construed 
as containing a relinquishment of his rights by 
Parsotam Das. In that receipt he referred to 
the Will of Mtsammat Manki Bahu dated the 
9th of December 1871 and stated that by that 
Will she had made an arrangement in respect 
to the whole of her property with his 
consent. The receipt then proceeds,—**The 
said Will provides that Ks. 12,000 in notes 
and a house adjoining the Kothi on the 
north have been given to me the executant 
and adopted son and that, besides the said 
property, I, the adopted son, or my de¬ 
scendants or heirs shall have no right or 
claim to the imlak^ f.e., the moveable and 
immoveable propertiescomprised in the Will.” 
This is merely a recital of what is contained 
in the Will hut it cannot, in our opinion, be 
regarded as a relinquishment by him of his 
own rights. Bven if it be assumed that the 
receipt was intended to operate as a relin¬ 
quishment it might be operative if the Will of 
Manki Bahu of 1871 was a subsisting Will 
at the time of her death. But if, as is con¬ 
tended on behalf of the plaintiff, it was 
revoked by a subsequent Will, the assent 
of Parsotam Das to the disposition made 
by the Will of 1871 would not be of any 
avail to the defendants. It is urged on 
behalf of the plaintiff that the Will of 1871 
to which Parsotam Das gave his assent 
was revoked by a later Will made by her 
on the 24th of January 1893. We are 
of opinion that this contention is well 
founded. Probate of the Will last mention¬ 
ed was granted by the Court which treated 
it as the last Will and testament of Musam¬ 
mat Manki Bahu. By it she dealt with all 
the property referred to in the earlier Will 


and made a disposition of the whole of it, 
and in respect to some of it in a manner’ 
different from and inconsistent with the 
provisions of the first Will. The later Will 
must, therefore, be taken to have revoked 
the earlier one and wholly supplanted it. 
As the subsequent Will disposes of the 
whole of the testator’s property, it clearly 
indicates an intention to revoke the first 
Will, although in terms it did not purport 
to do so. We cannot agree with the Court' 
below that the dispositions made by the 
first Will of 1871 subsisted at the death 
f)f Musammat Manki Bahu and that, by 
reason of Parsotam Das having assented to 
if, he lost all his rights to the property of 
Harisli Chander. 

The alleged endowment of the village of 
Seodasa and of the house mentioned in the 
plaint was made under the Will of 1893. 
As Musammat Manki Bahu had only a life* 
interest in the estate of her husband, she 
was not competent to make the endowment. 
As a Hindu widow she had no power to 
make it except for purposes conducing to 
the spiritual welfare of her husband. The 
endowment in question was not made for 
such a purpose, and, therefore, it could not 
be binding on the reversioner. The fact 
that by the compromise which is impeached 
in this case the property, the subject of 
the endowment, was divided by the jarties 
to the compromise negatives the idea of a 
valid and subsisting endowment. For these 
reasons we are of opinion that the learned 
Judge was not right in holding that the 
plaintiff could not maintain t e suit in 
respect to the village Seodasa and the house 
referred to in the plaint. 

We have already held that the claim 
in regard to the moveable property is time- 
barred. As regards property other than 
the village Seodasa and the house mention 
ed in the plaint, it was contended on 
behalf of the defendants that it did not 
form part of the estate of Harish 
Chander. As to this, it was for the plain¬ 
tiff to show that that property did belong 
to Harish Chander. No evidence has been 
adduced on the point, and, therefore, this 
part of the claim must be disallowed. 

The only question which remains to be 
considered is that of the appointment of 
a Receiver which is asked for in the plaint. 

It ha.s not been alleged that the estate 
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has been or is about to be wasted, and 
no other reason has been put forward for 
depriving Bindeshri Bahu of possession of 
the property which she is entitled to hold 
during her life-time. In our opinion 
a sufficient case has not been made out for 
the appointment of a Receiver. The result 
is that we allow the appeal, set aside the 
decree of the Court below and make a 
decree declaring that the compromise dated 
the 2nd April 1896 and the decree dated 
tlie 2^th May 1896 passed on the basis of 
the compromise are not binding upon the 
plaintilf in so far as they affect the village 
Seodasa and the house mentioned in the 
plaint. The remainder of the cUim is dis¬ 
missed. The parties will pay and receive 
costs in both Courts in proportion to failure 
and success, and the costs in this Court will 
include fees on the higher scale. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 
Skconi) Civil Appeal No. 887 of 1910. 

March 28, 1911. 

Vresent '.—Mr. Justice Tudball. 
HAUNARAIN NATH TLWAHl— I'LAiNiitF 

—Appellant 


versus 

TILAK. DUBL and oiHEUf —Defendants — 

Respondents. 

orconiracl -th'idence rvbntttiii'j nujOivicncy 


of. 

Ilia jiro-cmption eiiit tlio plaiiitifT roliod upon two 
M’ojib.uhnraiz of 183d and IHiO which were primn. 
facie evidence of custom. Tlio tlefcmhint in order to 
rebut the prcwvimjition arising out of the W'ajib-nl. 

produced a iWiOcart wlio deposed that li(‘ hail 
been a paticnri for 18 years and that he had never 
lioard of the existence of a custom of pre-emption in 
the village: 

ilcM, that such evidence was altogether insulheient 
to itibul the presumiition. 


Second appeal from the decision of the 
Subordinate Judge of Gorakhpur, dated the 
£0th July 1910. 

Mr. Parmeshwar Dayaly for the Appellant. 

Mr. llarihavs Sahnij for the Respondents. 

JUDGMKNT,—This appeal arises cut 
of a suit brought to enforce a right of pre¬ 
emption based upon village custom. The 
plaintiff-appellant produced a ivajib-ul-arz of 
1833 and one of 1860 together with certain 
oral evidence to prove the alleged custom. 


The defendant called certain oral evidence to 
rebut that produced by the plaintiff. The 
Courts below rejected the oral evidence pro¬ 
duced by the plaintiff as unworthy of credit. 
They also held that the two wajih-nl-aruiz pro¬ 
duced failed to establish the custom but that 
they were evidence of contract. Without con¬ 
sidering the evidence produced by the defend¬ 
ant, the Courts held that the custom had 
not been established and dismissed the suit. 
On appeal it is urged that the Lull Bench 
ruling in Ihtuiaji l)ubain v. Pahlawan Bhagat 
(1) exactly covers this case. A compansba 
of the wajtb’ul-arz in thi.s case with those 
considered in the above-mentioned ruling 
shows that it is impossible to distinruish the 
pre.sent case from the ca.se quoted, and in 
view of that ruling J must hold that the two 
wajib^uharaiz in suit are prima facie evidence 
of custom. It is urged on behalf of the res¬ 
pondent that there is rebutting evidence which 
has not been considered by the lower Ap¬ 
pellate Court. That evidence consists of the 
statement of one Shankar Lai Paiwari which 
merely amounts to this that he has been 
Patuari for 18 years and has never heard of 
the existence of a custom. Such evidence in 
my opinion is utterly insufficient to rebut the 
evidence furnished by the two ivajib-uUaraiz 
mentioned above. The appeal must succeed. 
1 set aside the decrees of the Courts below 
and remand the case to the Court of first 
instance through the lower Appellate Court 
for decision on its merits. Costs in this Court 
will abide the result. 

Appeal allowed. 

Case remanded. 

(1) 7 A. L. J. 1040; 7 Jml. CiKS. 080. 


ALLAHABAD HIGH COURT. 
Second Civil Affeal No. 91 tr 1910 

March 25, 1911. 

Present:—Mr. Justice Karamat Hussain. 

BACHClIA LAL —Plaintiff- Appellant 




HANUMAN AND OTHEKS—Defendants-- 

Respondents. 

n<yi»(rafion Act (III nj bO-Carcyl.toed 

in>.rhj<uje—Snb>^''IHent nyi^tced mtr^Ycndee haviu.j 
no notice of the nxio'tija<jc — Ppiio'itij, 

A subsecjuoiit rvgisti-rod nak- will take effeet 
n prior uiiregistored m<.rtgiige if tlie ^x•mlee Imd no 
of the inortpaj^c. 
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Ishan Chinulra Dus Sirkar v. Jilshen Sirdar, 24 C. 
825; 1 0. W. N. 005; Jlnkhn Lid v. MnoshaUnr Snhii 34 
0. 999; 0 C. L. ,1. 410; 11 C. W. N. 889; Di,ru„ Sin.d> 
V. Jado Sinyh, ]9 A. 145; lihikhi Rni v. l\Ut Narnia 
Snujh, 25 A. ^00; Khlali Rni v. Himat, 5 A. L. J. 
07; 30 A. 238; A. W. N. (1908) 99, rcfeiTotl to. 

Second appeal from llie decision of tlie 
District Judge of Banda, dated the 29fch 
November 1900. 

Dr. Tej Bahadur Sapru, for tlie Appellant. 

The Hon’ble Mr. Moft Lai Nehru, for the 
Respondents. 

JUDG^IENT.—The plaintiff Bachcha 
Lai sued Hanuman, his son Ram Parshad 
and his raother-in*law Jamunia for sale of a 
property, mortgaged to him by Hanuman on 
the 6th of June 1901. That mortgage was 
unregistered. One of tlie pleas in defence 
put forward by Musammat Jamunia was that 
she, having purchased the house without 
knowledge of any amount due to the plaintiff, 
in good faith and for valuable consideration 
made a gift of it to Ram Prasad. Hanuman 
after the mortgage, which is the basis of 
the claim sold the above house to Musanunat 
Jamunia on the 7th of September 1908 and 
she made a gift of it to Ram Prasad on 
the 6th of November 1908. Both these 
documents are registered. The Court of 
Brst instance dismissed the claim and its 
decree was aflirraed by the lower Appellate 
Court which in its judgment observes; ‘‘But 
the lower Court has also held that the suit 
must fail on another ground. The sale- 
deed and the deed of gift are registered 
while the mortgage-deed is not and tliey 
must prevail against it. It is also .said 
that Jamunia had notice of the mort¬ 
gage, but this is not satisfactorily proved.” 

The plaintiff preferred a second appeal 
to this Court and I by my order dated 
the 26th of November 1910 send down the 
following issues to the lower Appellate (Jourt 
for trial: — 

(0 Did Musammat Jamunia derive her 
title to the house in question from 
pularia or from Hanuman, and 
in the latter case did Hanuman 
ever acquire any title to the house, 
and if so, when did he acquire it 
and from whom H 

(tV) Was the sale by Hanuman to 
Jamunia fraudulent with a view 
to defeat the mortgage executed in 


favour of the plaintiff on the 6th 
of June lyOl y 

The findings returned by the lower 

Appellate Court are in substance as 
follows ; — 

Hanuman had no title to the house, he 

never acquired any. Jamunia derived her 

title from Hanuman. The sale to Jamunia 

was collusive and fraudulent. The lower 

Appellate Court further observes,—**The 

oral evidence produced before me by the 

plaintiff to show that Musammat Jamunia 

had knowledge of the plaintiff’s mortgage- 

deed and of Hanuman’s indebtedness is 

more or less worthless and need not be 
noticed.” 

Ihe learned Advocate for the appellant, 
on the above findings, contends that his 
client is entitled to a decree. The learned 
Counsel for the respondents in answer to 
this contention urges that in order to con¬ 
stitute a fraudulent transfer the intention 
of the transferor to defeat his creditor is 
not sufficient and that in addition to it 
the transferee must be a party to the 
design on the part of the transferor to defeat 
or delay his creditor. In support of this con¬ 
tention he relies on hhan Chandra Das Birhar 
v. Bishen Sirdar (1); Hakim Lai v. MoosUahar 
bahu (2) and Husain Bakhsh v. liajiz Musahib 
Khan (3). He further says that, having 
regard to the finding by the lower Appellate 
Court that Mnsammat Jamunia had no know¬ 
ledge of the plaintiff’s mortgage-deed, it 
necessarily follows that she could not be a 
party to the design, if any, of Hanuman to 
defeat his creditor. This argument of the 
learned Counsel for the respondents is, in my 
opinion, sound. The transfer in her favour 
hy Hanuman, in the absence of any know¬ 
ledge on her part of the fraudulent inten¬ 
tion of Hanuman, will prevail against the 
unregistered mortgage by him in favour of 
tlie plaintiff. The cases of Diwan Siugh v. 
Jado Singh (4); Bhikhi Rai v. JJdit Narain 
Singh (5), Khiali Ram v. Hiuimat (6), in 
principle support the view I take. It is, 
however, contended by the learned Advocate 
for the appellant that none of these cases 

(1) 24 C. 825; I C. W. N. 665. 

(2) 34 C. 999; 6 C. L. J. 410; 11 C. W. N. 889. 

(3) 5 Ind. Caa. 179. 

(4) 19 A. 147. 

(5) 2> A. 366. 

(6) 5 A. L. J. 607; 30 A. 238; A. W. N. (1009) 99. 
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go the length of laying down that duly 
registered subsequent sale will take effect as 
regards the property comprised therein 
against an unregistered prior mortgage 
relating to the same property in the sense 
that the vendee without notice will take it 
free from the incumbrance created by the 
prior mortgage. The wordings of the section 
and the law laid down in the three cases 
already referred to, in my opinion, irresistibly 
lead to the conclusion that a subsequent re¬ 
gistered sale will take effect against a prior 
unregistered mortgage if the vendee had no 
notice of the mortgage. The result is that 
the appeal is dismissed witli costs which in 
this Court will include fees on the higher 
scale. 

ATfipeal disniisised. 


ALbAHAUAU HIGH COUlU’. 

Second Civii. Ai'i'ead No. 703 of 1910. 

March 7, 1911. 

Present :—Mr. Justice Richards. 
JAGANNATH PERSHAD -Plaintiff — 

Appellant 

versus 

MlHlN AND OTHERS—DEFENDANTS— 

Respondents. 

Mor{<ja<je — Morfij(njcc purchasiiuj half of the imol- 
ilifjed piopcrly—Suit to fccorei' the reiut/iu/nj/ fj 

the m-ulgaije^nioncy from the other moiety of the property 
—ilaintainahility of suit — hii^choryc of mortgnyc-Jcbl. 

A. and ii. mortgaged their proi)erty to C. In 
execution of a simple money-docrce against A., the 
mortgagee i)urclmsed one lialf of the mortgaged pro- 
perty: 

Held, that l)y the purchase of one moiety of the 
property by the mortgagee only one moiety of the 
mortgage.debt was extinguished and that the mort¬ 
gagee could recover the remaining half of the mort- 
gagee-debt from the other moiety of tl»c property. 
Biehe^ar Duyul v. IVim Surup, A. 2ST, followed. 

Second appeal from the deci.sion of tlie 

District Judge of Shabjahanpur dated the 

29th of April 1910, 

Dr. Satisli Chandra Banerjiy for the Appel¬ 
lant. 

Mr. Sarat Chandra Chnndhri^ for the 
Respondents. 

JUDGMENT.—The facts out of which 
this appeal arise.s are as follows. Certain 
property held by two brothers in equal shares 
Avas mortgaged. In the events Avhich liave 
happened the mortgage became vested in 
the plaintiff. One Durga Prasad, who was 


a brother of the plaintiff, had a simple 
money-decree against one of the brothers 
who mortgaged the property. In execution 
of that decree half of the mortgaged pro¬ 
perty Avas attached and sold. At the time 
of tlie sale, it Avas proclaimed as being 
subject to tlm entire mortgage and the sale 
certificate was to the same effect. The 
auction-purcha.se Avas made by Durga Prasad 
but the Courts below held that the plain¬ 
tiff and Durga are one. The plaintiff then 
instituted the present suit seeking to sell 
the other moiety of the mortgaged pro¬ 
perty, admitting that the mortgage debt to 
the extent of one moiety had been discharged 
in the events which have happened. Both 
the Courts below dismissed the plaintiff’s 
suit holding that, in the events Avhich have 
happened, tlie entire mortgage must be 
deemed to have been fully paid up and dis¬ 
charged. The facts in the Full Bench case 
of Bishesar Dayal v Bam iSarMp (1) 
seem to me to be identical. The only 
distinction that could be drawn in principle 
betAveen the facts of that case and those 
of tlie present is that in the case cited the 
whole of the property and not merely a 
moiety had been attached and sold. The 
Court decided that by the purchase of one 
moiety of the property by the mortgagee 
only one moiety of the mortgage-debt Avas 
extiguislied. It is argued here that the - 
fact of proclaiming that the entire mortgage 
Avas an incumbrance on the moiety which 
had been attached, Avas Avrong and conse¬ 
quently the present suit ought to be dis¬ 
missed. I cannot follow this reasoning. 
It Avas legally perfectly correct to proclaim 
that the entire mortgage was an incumbrance 
on the moiety of the property. It might, 
no doubt, have been better if the proclama¬ 
tion had stated that the mortgage Avas for 
so much and that it affected the property 
sought to be sold as Avell as the other moiety. 
It seems to me, hoAvever, even if fraud 
had been pleaded, it would be quite Avrong 
to draw the inference of fraud from the 
mere fact that the sale proclamation did not 
point out that the mortgage affected pro¬ 
perty other than the property sold. The 
owners of the equity of redemption of the 
property the subject of the present suit 
have suffered no injustice. Tliey are only 

asked to pay one moiety of tlie mortgage- 
(1) 22A. 2«4. ’ 
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debt. I must allow the appeal and, setting 
aside the decrees of the Courts below, remand 
the case to the Court of first instance with 
directions to try the suit on the merits. 
Costs here and hitherto will abide tlie 
result. Costs in tliis Court will include 
fees on the higher scale. 

Appeal allowed-, 
Case remanded. 


PUNJAB CHIKF COURT. 

Civil, Revision No. 305 ok 1910. 

April 25, 1911. 

Present: —Mr. Justice Rattigan. 

ALI MOHAMMAD and others—Defendants 

—Petitiuners 

versus 

SURAJ-UD-DIN and others—Plaintiffs— 

Respondents. 

Custom — Snc<'e>islon~}[Hhonn)Ui<l(rn .Jats of Lahorr 
District—(fijt hij a female in possesnion — Locus standi 
of donor’s paternal aunt’s fou to contest the gift—What 
the plaintiff must prore to contest an alienation — 
Jnheritayicc— Presumption. 

Ordinarily, among agricultuiid tribes in tlic I’unjab 
the lust male holder’s father’s sister’s son 1ms no right 
of inheritance in the absence of agnatic lieirs and, 
therefore, ho 1ms no right to contest alienations made 
by the person, whether mule or female, in possession 
of the property. Where sucli a right is claiined by 
custom it must be provotl. 

Unless the custom of a tribe recognizes a female 
and her issue as heirs, the right of controlling even 
a female's alii-nations docs not extend beyoml tlie line 
of agnatic heirs. 

Nur-uUiussa v. Ganhar.ul.nissa, f>! P. K. 1906; 
Natiui Singh v. Mohan Singh, 93 P. 11. 1906, Makhnn 
V. Lali, P. L. 11. 19(X) ]) 301, followed. 

Even a trespasser cannot be ousted unless the 
plaintiff proves that lie is entitled by law or custom 
to eject him. 

Therefore, where among Muhamadan Jats in the 
Lahore District, the last male holder’s mother succeed¬ 
ed to the estate and while iti possession gifted the 
j)roperty to the son of one of her husband’s sisters 
and placed him in possession, and the son of the other 
sister sought to set aside thi> gift atul oust the d»)nec: 

Held, that the plaintiff must have proved two things, 
Jirst, that by the custom of the tribe lie is an heir to 
the property as the son of the last male holder’s 
paternal aunt, and, secondly, that as such heir ho 
has a locus standi by the custfim of the tribe to con¬ 
test the alienation, there being no jiresumption in 
favour of such a power except in the case of near 
male agnates of the last male holder. 

Nur-ul-nissa v. (./auhar~ul-ni'ssa, 61 P. U. 1906, 
followed. 

Magsud-ul-nisso v. Kaniz Zohra, 135 P. R. 1908; 
Chiragh Btbi v. Hasan, 19 P. R. 1906, referred to. 

Banda Khan v. Vmrl, 63 P. R 1903, distinguished. 


Petition, under section 70 (6) of Act XVIIl 
of ISSl amended by Act X3CV of 1899, for 
revision of the order of the Divisional Judge, 
Lahore, dated 25th October 1909, confirming 
the order of the Munsif, 2nd class, Sharalcpur, 
dated 26th April 1999, decreeing the claim. 

The Hon’ble Mr. Muhammad Shaft, for the 
Petitioners. 

JUDGMENT.—-The parties are Muham¬ 
madan Jats of Mauza Momanpurain the Lahore 
tahsil and the following table will show their 
relationship; 






il 
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Umr Din succeeded to the property of his 
father Kanda, and on Umr Din’s death the 
property devolved upon Ahmad Din who died 
without issue in 1896. Ahmad Din left a widow 
^fusavlmat Umr Bibi, but as she re-raarried, 
the property went to Musammat Karm Bhari, 
the mother of Ahmad Din and widow of Umr 
Din, and mutation in her favour was duly 
sanctioned on the 13th January 1897. In 
November 1898| Musunifncl IC^irni Bhari made 
an oral gift of the property to Jowahir (who 
had married hersons’s widow) and on the 15th 
December 1898, mutation was effected m 
favour of the donee who thereafter remained 
in possession of the property. Musammat Karra 
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Bhari died in February 1907, and in April 
1907, plaintiff Suraj-ud-din instituted the 
present suit claiming possession of one third 
of the property on the ground that he is one 
of the grandsons of Kanda and as such entitled 
to succeed to that portion of the property 
inherited from Kanda. It is admitted that 
there is no agnatic heir. The lower Courts 
have concurred in granting plaintiff a decree 
for possession of his alleged one-third share 
in the property and the defendants have ap¬ 
plied to this Court under clause (//) of section 
70 (l) of the Punjab Courts Act, for I’evision 
of those orders. 

Mr. Muhammad Sliati has argued the caseon 
behalf-of the defendant, but Mr. Ganga Ram 
who had been engaged on behalf of the plaint¬ 
iff did not appear until a later hour in the 
day after the hearing of the case was con¬ 
cluded as he was engaged in another case in 
one of the Subordinate Courts. His client 
the plaintiff was present but said that he 
had nothing to urge in support of the 
judgments of the lower Court except to say 
that they were correct. In my opinion, form¬ 
ed after a careful consideration of the points 
involved, the plaintiff has no locus standi. Jt 
seems to me that the leaned Divisional Judge, 
in upholding plaintiff’s claim on the ground 
that the donee, Jowahir, ‘was no more and no 
less an heir than plaintiff-respondent and that 
Mnsammat Karra Bhari had no right to gift 
away the whole property to Josvahir wlio 
stood in exactly the same relationship to 
Kanda as does the plaintiff,” has assumed that 
Jowahir and plaintiff are both heirs to the 
property in the absence of agnates, and has, 
moreover, overlooked the fact tliat even if the 
plaintiff is by the custom of the tribe to 
whicli the parties belong, a prospective heir 
with some soit of right, it does not follow 
that he is, as sn h prospective heir, entitled 
to contest an alienation made by Musnminat 
Karm Bhari and to oust the donee who is in 
possession. 

Upon the true view of the facts, plaintiff 
can claim to succeed to Musammaf Karm 
Bhari only as the son of the paternal aunt of 
the last male holder (Arnad Din) \_flamira 
Ram Singh (1), Kalu v. Musammat Kako (2).] 
and I know of no case in which it has been held 
that such a person is by custom entitled to 
challenge an alienation made by the person for 

IT) 134 P. R. 1907 (F. B.) 

(;i) 1C2 P. R. 1909} 4 Iml Cae. 807. 


the time being in possession, even though such 
a person is a female. According to the Cus¬ 
tomary Law of the Lahore District (page 10), 
among Jats a daughter and a sister have no 
rights of inheritance, and a fortiori the son of 
the sister of the last male holder’s father would 
have no such right. Indeed, it is rare to find 
that custom allows a female or a female's 
descendants to contest alienations made by the 
person, whether male or female, in possession 
of the property; as remarked by the learned 
Judges in Maqsud-ul^uisa v. Kniz Zohra 
(3), when a female, with a right to succeed 
to the estate held by another female, 
seeks to control an alienation by the 
latter, she must first prove two things, (1) 
that she is in fact entitled to succeed on the 
death of the alienor; (2) that the alienor is 
holding as a female with only a limited estate 
resembling that of a widow. When a female 
is holding an estate on the same tenure as a 
male proprietor or male sonless proprietor, 
another female is not competent to contest 
her alienations.” 

Amongcertain tribes, e.g., ArainSy daughters 
are recognized as heirs in the absence of male 
lineal descendants, and the custom of such 
tribes recognizes the rights of such females 
to contest alienations IChiragh Bihi v. liassan 
(4'\ But unless the custom of the tribe re¬ 
cognizes a female and her issue as heirs, the 
right of controlling alienations, even by a 
female, does not extend beyond the line of 
agnatic heirs [Xur-uhNissa v Oohar-td-Nissa 
(5); Natha Singh v. Mnhan Singh (6); hakhnn 
V. Lali (7)\ In the preneiit case, as plaintiff 
has not been able to show that by custom he, 
as the son of the last male holder’s pateinal 
aunt, is in the line of heirs, and is entitled 
as such to challenge the gift made by Mhsam- 
mat Karm Bhari, it follows that he cannot 
claim to oust a person who is in possession 
of the properly by virlnecf such gift. The 
very fact that plaintiff and defendant No. 2 
(who has as much right to the property as 
plaintiff) made no attempt during Musammat 
Karm Bhari’s life-time to avoid the gift 
made by her to Jawahir, tends to show that 
they well knew that by custom they had no 
right to challege Ihe alienation, and the 
re.sult has been that for some nine years the 
donee has been allowed to remain in undis¬ 
turbed po.«session of the property. 

(3) 135 V. U. lOOH. (4) 19 V. H. 1906. 

(5) (U r. U. 1901). (C) 93 P. R. 1906. 

(7) P. b. R. )900 p. 301. 


238 


INDIAN CASES. 


[1911 


CUCNM l\ iH'KUM .SLNGlt. 

The argument that the donee is in a more 
better position as an heir tlian the plaintiff 
is fallacious. 

It assumes, in the first place, that the 
donee and tlie plaintiff are recognised by the 
custom of the parties’ tribe as heirs, wliereas 
there is no proof upon the record to that 
effect and the provisions of the Riwaj-i am 
(which are in accordance with the ordinary 
rules observed by agricultural tribes in the 
Province) are against any such contention. 
In the next place it overlooks the fact that 
defendants are in possession and that even 
if they are mete trespassers, they cannot be 
ousted unless and until the plaintiff proves 
that he is et titled by law or custom to eject 
them. In point of fact, they are not tres¬ 
passers. They held the property by virtue 
of a gift made in their favour by a person 
who was unquestionably entitled for the time 
being to the property, and unless plaintiff 
c-<n show that he is entitled to have the gift 
set aside, defendants can rely upon it in 
answer to any claim by liim. Plaintiff has, 
in my opinion, entirely failed to prove that 
by the custom of the trihe he is an heir to 
the property and that as such heir he is 
entitled to have the gift set aside. As 
suming, however, for the sake of argument, 
that plaintiff was in a sense prospective 
heir after the death of Mtisaminat Karm 
Bhari. I still fail to see how he can claim 
tc have the lady’s gift set saide. In this 
connection I would refer to Nur-nUnissa 
v. Gauhar uUnissa (5), where this Court 
observed,—We reject the suggestion that 
apart from tribal custom, there is any 
natural presumption, as a matter of juris¬ 
prudence that an heir simply as pro¬ 
spective heir can control the acts of 
the person whose estate in the ordinary 
course he will one day inherit. In this Pro¬ 
vince it has been found in the case of agri¬ 
cultural tribes that by custom such a power of 
control belongs to the nearer male agnates of 
the proprietor and when the parties are agri¬ 
culturists of such tribes as Jats and Ua'^puts the 
existence of such a power is usually presumed 
by the Court. This, however, is the result of 
a long course of research and of judicial de¬ 
cisions based thereupon, and we are not aware 
of any authority for making a similar pre¬ 
gumption in favour of control by a female.” 
Of coarse, in cases where it is found that the 


custom of a particular tribe recognises a 
female, such as a daughter, as an heir in the 
absence of male lineal descendants a similar 
power of control may be presumed in her 
favour \_Chirag Bibi v. Hassan (4)]. But 
such cases are rare and, so far as 1 know, 
no tribe in this Province recognises as an 
heir, in the strict sense of the term; a person 
who is only the son of the last male owner’s 
paternal aunt. The case relied upon by the 
Divisional Judge [Bandu Khan v. ^mn(8)], is 
not in point as it was there heU that the 
direct descendants of a daughter were entitled 
to succeed in preference to the proprietary 
body who were of varions gots. A daughter 
and her lineal male heirs are regarded favour¬ 
ably by custom generally in this Province. 

1 hold accordingly that plaintiff, even if 
he could be regarded as a prospective heir 
during the life-time of Musammat Karra Bhari 
(and in^my opinion, there is no evidence to 
support the assumption) is not entitled to 
have the gift made by the lady set aside and 
to claim possession of any part of the pro¬ 
perty as against the donee who has been in 
possession since 1898, in virtue of the gift in 
his favour. 

I, therefore, accept tlie petition which was 
admitted as a further appeal, and setting 
aside the decree of the lower Appellate 
Court, 1 dismiss the plaintiff’s suit with costs 
throughout. 

(ft) 63 V. H. 1903. 

Petition accepted. 


ALLAHABAD HIGH COURT. 

Sei ond Civir. Appeal No. 593 of 1910. 

March 30, 1911. 

Present: —Mr. Justie Richards. 
CHUNNI— Plaintiff—Appellant 

x'ersus 

HUKUM SINGH and others— Defendants 

—Respondents. 

Ros judicata —Suit decreed in part — Plaintiff's ap¬ 
peal in so far as his claim dismissed— Deferulant s a^ 
peal insofar as plaintiff's claim decreed — Plainti^i 
appeal dismissed and that of defendant decreed—Plain¬ 
tiff's further appeal only in so far as defendants appeal 
alloived, effect of — Limitation Act(lXuf\%T\), 8. 20— 
Acknondedgmeni by one of several joint mortgagees, 

effect of. - X • 

In the khewotoi a certain year tho names of certain 
persona were recorded as mortgagees and of certain 
persons as mortgagors. The Wajih-uLarz in which n 
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referouce was made to this hheieat was signed by ono 
of the mortgagees: 

Ueld, that the mere signing of tl»e wajib^til-arz wliioli 
referred among otlior things to could hard¬ 

ly bo considered an acknowledgment of the title of 
the mortgagor witliin the moaning of the Limitation 
Act. 

An acknowledgment by ono of several joint mort¬ 
gagees does not save limitation against tlio other 
mortgagees. 

In a redemption suit the Court decreed redemption 
of one-third of the property. The plaintiff appealed 
in re8]>ect of the remaining tw’o-tl»irds while tlio de¬ 
fendant appealed in respect of the one-third redemp¬ 
tion of which had been decreed in plaintiff’s fnvotir. The 
lower Appellate Court dealt with the two appeals in 
one judgment and dismissing the plaintiff’s appeal 
decreed the defendant’s appeal. The plaintiff ap- 
])ealcd to tlio iliith Court in BO far as the defendant's 
appeal had been allowed by the lower Appellato 
Court. The plaintiff’s appeal in the lower Appellato 
Court was No. 28 and that of defendant was 
No. 32: 

Held, that plaintiff’s Apiieal No, 28 was »•«*«’ jnucintu 
to the extent of two-thirds of the property, hut not 
in respect of the remaining one tliird. 

'/(ihari V. Dibia, 7 A. L. J. 861; 7 Ind. Cas. 156 
referrtMl to. 

Second appeal from the decision of the Dis¬ 
trict Judge of Agra, dated 26th April 1910. 
Dr. Tej Bahadur Sapni^for the Appellant. 
Mr. Mohan Lai Sandal, for the Respondent. 
JUDGMENT.—Tliis appeal arises out 
of a suit to redeem a mortgage. In the plaint 
it was alleged that the mortgage was made in 
1849, but the plaintiff failed to show when,as 
a matter of fact, the mortgage was made. They, 
however, rely on an acknowdedginent. Tha 
original mortgagor was one Bijai Singh. He 
had threesons,Lokhan, Gobardhanand Hulasi. 
Hulasi had two sons Makunda and Jai Ram. 
Makunda had a son Kalian, and Jai Ram 
had two sons Mani Ram and Tula. Dhira 
Singh, plaintiff, has become the owner 
of an equity of redemption, wliicli was left 
in Loklian and Gobardhan. Chuni represents 
tbe equity of redemption of the descendants 
of Hulasi. The original mortgagees were 
Shahjit, Tulshi andGhansham. Their trans¬ 
ferees were Rharat, Padam and Banw’ar. In 
the kheivat of 1875 Ijokhan, Gobarcllian and 
Hulasi were set forth as mortgagors and 
Bharat, Padam and Banwar were set out as 
mortgagees. The wajth-uharz is signed by 
Bharat and the wajih^nUarz refers to the A7ic- 
wai. The Court of fir.st instance lield that 
the entry .n ihekhewat verified by tlie ivajib- 
ul-arz was a good acknowledgment against 
Bharat and, accordingly, it decreed re- 
>demption to the extent of one-third of tl-e 


property. The plaintiffs appealed against 
this decree of the Coiirr of first instance in 
so far as it refused redemption of the entire 
property. The defendants appealed in so 
far as any part of the property liad been 
ordered to be redeemed. The lower Appellate 
Court dealt with the two appeals in one 
judgment. It dismissed the plaintiffs’ ap¬ 
peal and decreed the defendants’ appeal. 
The plaintiffs appealed to this Court, but 
filed only one appeal, w’bich was an ap¬ 
peal against allowing the defendants’ appeal 
in the lower Appellate Court. A preliminary 
objection in this Court was raised by the re¬ 
spondents. It was contended that the plaintiffs 
ought to have appealed against both decrees 
and that not having done so, the present 
appeal is barred on ' he principle of les judicata. 
The Full Bench decision in the case of 
Zahari v. Dibia (l) was relied on. The 
plaintiffs’appeal in the lower Appellate Court 
was No. 28 of 1910, The defendants’ appeal 
in tlie same Court was No. 32 of 1910. The 
decree in the lower Appellate Court on the 
plaintiffs’ appeal is simply to dismiss the 
plaintiffs’ appeal, that is to say, it dismisses 
the complaint of tlie plaintiffs that their suit 
was dismissed to the extent of two-thirds of 
the property. It seems to me that the dec¬ 
ree of the lower Appellate Court in Appeal 
No. 28 is 'les judicata to this extent that it is 
no longer open to the plaintiffs to ask for 
tlie redemption of the property to the extent of 
two-thirds. If this Court were to now make 
a decree for two-tliirds of the property, there 
would be tw’o equally binding decrees, one 
contradicting the other. It is said that al¬ 
though there were two decrees, the judgment 
covered both. It seems to me that everything 
that was done by the lower Appellate Court 
has been appealed against except the actual 
decree dismissing No. 28. I, therefore, hold 

that the plaintiffs’appeal, in so far as he asksto 

redeem the property tothe extentof one-third, 
is not barred on the principle of res judicata, 
Tlie next question is the question of acknow¬ 
ledgment. In the year 1875, the Limitation 
Act then in force was Act IX of 1871. Article 
148 of Schedule II to that Act provides a 
period of sixty years within which a suit for 
redemption of a mortgage must be brought. 
The period from which time begins to run 
is set forth in the third column as being the 

(7) 7 A. L. J. 861; 7 Iml. Cus. 156. 
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rate of the mortgage, uoless where there has 
been made an acknowledgment of title of 
the mortgagor or of his right of redemp- 
tion has, before the expiration of the pres¬ 
cribed period in writing, singed by the 
mortgagee or some person claiming under 
him and in sucli case the time begins to 
run from the date of the acknowledgment. 
In the present case the mortgage was a 
joint mortgage and the wajih nl-arz was only 
signed by one of them. Article 14S of Act 
TX of 1871 does not provide as do the 
later Acts for the signing of acknowledg¬ 
ment by an agent. In the case of Hanuman 
Prasad v. Kaghunandan Singh (2) it was 
held that an acknowledgment by one of two 
mortgagees could notenure to the benefit 
of the mortgagor as against the other. The 
learned Judge, who delivered the judgment 
of the Court quotes a number of authorities 
in support of the decision. The appellants 
contend that the entry in the khewat veri¬ 
fied, as they allege, by the wajih-uUnrz is cer¬ 
tainly a sufficient acknowledgment against 
Baharat and that, therefore, they are en¬ 
titled to redeem the property to the extent 
of one-third. The case of Daia Chand v. 
Sarfraz (3) is cited. In that case under 
what appears to be somewhat similar cir¬ 
cumstances, the majority of the Court held 
that there had been a sufficient acknowledg¬ 
ment. It seems to me that the question 
as to the sufficiency of the acknowledgment 
most depend to a great extent on the cir¬ 
cumstances of each case, and it is a little 
hard to understand how the mere signing 
of a lengthy wajih-uharz which refers among 
many other things to the khewat can be 
considered an acknowledgment of the title 
of the mortgagor within the meaning of 
the Act. The wajih-uharz contains a lot of 
matters and so does the kheu'at. If the 
khewat itself had been signed it might fairly 
be said perhaps that it should be deemed 
an acknowledgment. However, for the pur¬ 
pose of my decision 1 shall assume that 
the case of Daia Chand v. Sarfraz (3) is 
a binding authority and that the entry in 
the khewat^ such as it is, is a sufficient 
acknowledgment if it had been made by all 
the mortgagees. It remains to be consider¬ 
ed whether on this assumption it ought to 
be held to be sufficent acknowledgment 

(2) I A. L. .1. 355. 

(3) 1 A. 117. 


as against one-third of the property. 
seems to me that the mortgage was a join* 
mortgage and could not be redeemed in part* 
It is said that the plaintiffs were ready* 
when the suit was instituted, to redeem the 
entire mortgage. This is no doubt correct. 
But tliere are two answers. First of all, 
that although they were ready to redeem 
the entire mortgage they could not do so, 
because there had not been sufficient ac¬ 
knowledgment as against all the mortgagees. 
In other words, in the year 1875 an ac¬ 
knowledgment by one of several mortgagees 
in a joint mortgage was of no avail whatever. 
The second objection is that having neglect¬ 
ed to appeal against the decree dismissing 
the suit to the extent of two-thirds, it is now 
impossible to redeem the entire mortgage. 
Under the circumstances, it seems to me 
that the appeal must be dismissed. I, there¬ 
fore, dismiss it with costs including fees on 
the higher scale. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Skoonp Civil Apfeal No. 179 ok 1911. 

April 28, 1911. 

Present’. — Sir Arthur Reid, Kt., Chief Judge. 
MUHAMMAD HUSAIN— Plaintifk— 

Appellant 

versus 

GHULAM MUHAMMAD andotheiis- 

I)E PENDANTS—RESPONDENTS. 

I'litijah Pre^rmptioft (Art II of IDO-V, s. 6— 
of inT^eniption of houses — Mdlmllii Miniamn or niohnlla 
Pansarian in Kailhnf — Snh.diriston—Eriilrticr Act (I 
K. 13 — InnlnncoH of pre-emption in the neigh- 
honring iimlmUQS, lehot tnnij inftieale — Uncontented 
inittnneen, value if. 

Tlio cMistcan of cmph’on of lioiisos cxisls^ iu 
Mithnlla Minmrnn, idontii-al witli Mnhaflo Pansarinn, 
a f>ub.<livisi<)n of KniHial. 

Instanco.s of prc-oiiiption in Mio noighlMnirhood of 
a mofuiUa may indicate the oxi.stence of the custom 
of pre-emption in timt mohallo. 

Dhnn Deri v. Kannhi. 38 1* U. 1000 ; 89 P. L. R. 
1906, Mamon v. Ohaunsa, 90 P. R. 1900; 130 P. R* 
1906; Abdulin Beg v. Walaiti Degnin, 120 P. R. 1906; 
Manohar Lnl v. Varan Ham, 67 P. R. 1907,61 P. lo R- 
1907; 38 P. \V. U. 1907and Allah Ditta v. Raj Kumar, 
1.38 P. R. 1907, followod. 

Uncontested instances are by no means worthless 
evidence of the existence of a right to pre-empt. 

Muhammad Kawaz Khan v. Musammat Bobo Sahtb, 
44 P. K. 1803; 75 P. L. R. 1903andTAan Singh v. Tara 
Singh, 26 P. R. 1907, followed. 
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Appeal from the order of the Divisional 
Judge, Ambala Divisiou, dated the 24th 
October 1910, reversing that of the Munsif of 
the 2nd class, Kaithal, District Karnal, dated 
the 25th May 1910, decreeing plaintiff’s claim. 

Dala Dioarha DaSy for the Appellant. 

Rai Bahadur Lala Lai Ghandy for the 
Respondents. 

JUDGMENT,—The facts are stated in 
the judgments of the Courts below. 

The house of which pre-emption is sought 
is situate in Mohalla Mimaran, a sub-division 
of Kaithal identical with Mohalla Pansarian. 
Kanshi Ram (D. W. No. 1) admitted that 
pre emption of houses obtained in Mohalla 
Pansarian and that hi.s father sued for 
pre-emption of a liouse in that Mohalla and 
obtained a decree. Bhiku Mai (P. W. No. 1 
corroborated this evidence. Raliim Bakhsli 
the purchaser’s agent admitted that Kanshi 
Ram’s father’s suit had been decreed, 
and that the house, which was the subject 
matter of that suit, was sixty paces from 
the house now in suit. Jewan Mai (P. AV. 
No. 2), defendant in Kanshi Ram’s case, 
supported Kanshi Ram’s evidence. Radha 
Kishan (P. W. No. 3) deposed that his 
father sued Narain Das Balmokand for pre¬ 
emption in Mohalla Pansarian and got a dec¬ 
ree. Abdul Ghani (P. W. No. 4) deposed 
that his uncle got a house by decree but 
did not specify that it was a pre-emptive 
decree. On the 10th February 1909, a 
judgment of tlie District Judge allowing pre¬ 
emption of a house in another Mohalla of 
Kaithal referred to two cases in Mohalla 
Pansarian. Polu Mai (D. W. No. 2) deposed 
that a hou.se situate about 100 paces from 
that in suit was surrendered to him on his 
issuing a notice of pre-emption. The sale- 
deed shows that this house is situate in 
Mohalla Pansarian. 

The population of Kaithal, in ItOO, was a 
little over 14,600. 

In Jai Devi v. Naubat Itai (1), it was held 
tliat the custom of pre-emption based on 
vicinage existed in Mohalla Sheikh Tayyab 
of Kaithal. Dhan Devi v. Kanshi (2); 3/a ma7i 
v. Qhaunsa (.Ir; Abdulla Beg v. Walaiti Begam 

(4), Manohar hal v. Paras Ram (6) and Allah 

(1) 71 V. R. 1905; 129 P. L. U 1905. 

<2) 38 P. U. 1906; 89 P. L. K, 1906. 

(3) 99 P. U. 1906; 130 P. L. R. 1900. 

14) 120 P. U. 1906. 

(5) 67 P. U. 1907; 51 P. L. R. 1907 . 38 P. W. R. 
190“. 


Ditto V. Raj Kumar (6) are authoritie.s for 
holding that instances of pre-emption in the 
neighbourhood of the mohalla in question may 
indicate the existence of custom of pre-emp¬ 
tion in that mohalla. Muhammad Nawaz 
Khan v. Musammat Bobo Sahib (7) and Than 
Singh v. Tara Singh (8) are authorities for 
holding that uncontested instances are by no 
means worthless evidence of the existence 
of right. 

The evidence on the record establishes, in 
my opinion, the existence of a custom of pre¬ 
emption of houses in the mohalla in suit. I 
decree the appeal under Order XLI, rule 23, of 
the Code of Civil Procedure, and remand the 
appeal tothe lower AppellateCourt fordecision 
of the other points involved. The Court-fee 
on the memorandum of appeal will be refund¬ 
ed and other costs will be costs in the cause. 

Appeal allowed’, Case remanded. 

(6) 138 P. R. 1907. 

(7) 44 P. R. 1903; 75 P. L. 11 1903. 

( 8 ) 26 P. H. 1907. 


PUNJAB CHIEF COURT. 

Criminal Appeal No. 150 of DJll. 

April 29, 1911. 

— Mr. Justice Kensington. 

DUNGIU SON OF MOHAMAD ALI — 
Convict—Appellant 
I’t rsus 

EMPEROR— Complainant—Respondent. 

Ch'(r>j2 — Prei'iou-i Ci>>iriclion'< nut set out <i{.-<fliii'tlit in 
the charge sheet, effect of—Material omission—Enhaneed 
jmnishmeiit—prual Code (Act XhV of i860>, .v. 75. 

It is apart of of the Courts to draw charge 

sheets accurately, ami whore they fail to do this the 
persons convicted are entitled to tho l>enefit of any 
material omission. 

Where enhanced sentences are contemplated tinder 
section 75, Indi in Penal Cotie, a .sejtarate head of 
charge must be distinctly drawn with this object. 

Where this was not done the Court reduced the 
enhanced punishment awarded under section 7.5, 
Indian Penal Code, though there was some reference 
to previous convictions in the statements of the 
accused recorded on the reverse of tho charge sheer.s. 

Appeal from the order of the Sessions 
Judge of Multan Division; dated tlie 24tli 
day of January 1911, convicting the appel¬ 
lant. 

JUDGMENT.—-The tiiree appeals 
No. 153 by Dungri, No. 168 by Mir Dost and 
No. 157 by Shah Nur may be disposed of 
by one order. These three persons have been 
convicted of cattle theft under section .379, 
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Indian Penal Code, and sentenced repectivo- 
ly to imprisonment for seven years, four years 
and one year, the two heavier sentences having 
been awarded in consequence of previous con¬ 
viction on the appellants Dungri and Mir Dost. 

The case as presented by the prosecution 
is very simple and though there is no direct 
evidence of theft against the appellants, the 
fact that they were so shortly afterwards 
caught dealing with the stolen cattle is con¬ 
clusive against them. Tliero does not appear 
to be any reasonable <loubt that those men 
were three of the actual thieves. The confus* 
ed explanation given by the appellants as 
their defence has, I think, been rightly re¬ 
jected both by the Assessors and by the learn¬ 
ed Sessions Judge ; the convictions are accord¬ 
ingly upheld. 

In the matter of sentences 1 should certain¬ 
ly not be disposed to interfere ns regards 
Diingri and Mir Dost looking to the previous 
records of these men. It has, however, to be 
considered whether these enhanced sentences 
awarded under section 75, Indian Penal 
(’ode, are justitied in view of the fact that 
the charge-sheets as prepared by’the Commit- 
ting ilagistrate did not distinctly say that the 
appellants were also being proceeded against 
under section 75, Indian Penal Code.- The 
charges should have been amended in the 
Sessions Court before the trial began and the 
case would then have presented little diili- 
culty. There is, no doubt, some reference to 
previous convictions in the statements of the 
appellants Dungri and Mir Dost as recorded 
on the reverse of the charge-sheets, and from 
the Committing Magistrate’s order it is clear 
that he intended these men to be dealt with 
under section 75, Indian Penal Code. At the 
same time, the authorities are clear that wlien 
enhanced sentences are contemplated under 
section 75, Indian Penal Code, a sepa¬ 
rate head of charge must be distinctly drawn 
with this object. It may be recognised that 
both the Magistrate and the Sessions Judge 
have erred by inadvertence only and it may 
be that the appellants really understood what 
was being charged against them at the trial. 
At the same time, it is part of the duty of 
the Courts to draw charge-sheets accurately, 
and where they fail to do so, the persons con¬ 
victed are entitled to get the benefit of a 
material omission after consulting the authori¬ 
ties on the point I think it right to take the 
strictly legal view that the appellants have 


been sentenced on account with which they 
were not actually cliarged. Under these cir- 
cumstances, the previous convictions can he 
properly taken into account in determining 
wliat sentence should be awarded under sec¬ 
tion 370, Indian Penal Code, but cannot be 
treated as justifying enhancement of the sen¬ 
tences under section 75. The result is, that 
the sentences on Dungri and Mir Dost must 
he reduceil in each case to rigorous im¬ 
prisonment for three years as being the 
maximum admissible under section 379, 
Indian Penal Code. The appeals are other¬ 
wise ilismissed. 

Sentences reduced. 


PUNJAB CIIIKP COURT. 

Civil Revision Case No. 2063 of 1900, 

April 27, 1011. 

Preat^uf : — Mr. Justice Rattigan. 

HARDY ATi — Defendant—Petition eh 

I'ersHs 

PIR SANT DAS —Plaintiff—Resfondent. 

('Iril V,„re,hnv Co.h (Art XIV oj 1SS2;, K. 7H— 
Si'i i trr of - Drfenilnrt nbfient frn}ii At)>«r— 

I''iiihirnriitriit by fallirr, hoir far effrrlirc. 

fti <U'fotnlnnl’s ubscnco from homo lii.s fntlii*r, who 
was rcsijling with him, ondorsod on tho f>nok of n 
.MiimmoDs, meant for service on the defcmhint, that ho 
had gone to Sargodhn; 

Hrlii, that tho summons was m)t <luly served on tho 
dcb’iulant witliin the meaning of section 7H, Civil 
PrfK'odnre Cod(>, 18H2, as it cannot ho said that the 
jh‘f(‘ndnnt “couhl not be found,” espeeialb' when no 
attempt whatever was made to lind liim and there 
was nothintr to show that he was deliherately keeping 
out (tf thf* way to avoid service. 

Petition, under section 70 (a) of Act XVIII 
of 188 t, as amended by Act XXV of i899, for 
revision of the order of the Divisional Judge, 
Shahpur, dated the 9th Febr-iary, lfc09, 
afiirining that of the Munsif, 1st class, Jhang, 
dated the 18th February 1908, rejecting 
defendant’s application. 

Mr. Xanuk Chand, for the Petitioner. 

Mr. (iullu Ram, for the Respondent. 

JUDGMKNT. — In my opinion the Courts 
below are wrong in holding that the summons 
was duly served on Hardyal, defendant, with¬ 
in the meaning of section 78, Civil Pro¬ 
cedure Code, 1882, (Order V, rule 15). It is 
admitted that defendant was not at his home 
and that his father endorsed on the back of 
the summons that Hardyal had gone to 
Sargodha, Iq the circumstances, it cannot be 
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said that defendant could not be found 
especially as no attempt whatever was made 
to find him and I do not think that the Divi¬ 
sional Judge is justified in saying that defend¬ 
ant deliberately kept out of the way. There 
is nothing on the record to support this as¬ 
sumption. 

Plaintiff did not attempt to execute the 
ev parte decree (which is dated I5bh Decem¬ 
ber 1904) until December 1907, and defend¬ 
ant lost no time thereafter in applying to have 
the said decree set aside. 

I accordingly accept this petition and, re¬ 
versing the orders of the Courts below, I set 
aside the ex parte decree and direct the Mun- 
sif, 1st class, to proceed with the original suit 
(Order IX, rule 14). 

Costs to abide tlie event. 

Petition accepted 


AliliAUABAD HIGH COURT. 

Fiust Lhvif. Appeal No. 117 of lOiO. 

March 31, 1911. 

Vrcseni: —Mr. Justice Richards and 
Mr. Justice Tudball, 

TjACHM AN DAS— Petitioner—Ai-pei.lant 

versus 

Musamhiat RAMDKI— Opposite Party— 

Hespon'denv. 

OiiTi Jinns nnd llarjtK Art (VIII of I800A ^ 34— 
/mrii/orj /—to ho allon'od for u innr'i maintenance. 

When iipjmiutin*; u guanlina for llio estate of a 
minor the Court should diicct the guardian to Hlo an 
inventory m- list of tin* minor’.; property in Court, and 
sliould allow a maximum sum for the mainlcnam-e, 
education and advancement of the minor, which sum 
sliould never ho oxeeoded without the leave of tho 
Court. 

Fir.st appeal from the District Judge of 
Bareilly, dated the 5tli September, 1910. 

^Ir. Sifal Prashsad Ohosc^ for the Appel¬ 
lant. 

The Hon’ble Mr. Sunder Lai (with liim 
Ur. Siitish Chandra /Juner.n'), for tlie Re¬ 
spondent. 

JUDGMENT.—This appeal arises out 
of an application by one Lachman Das to 
ho appointed guardian of the estate of one 
Ram Das, minor. We have considered tlie 
question and we entirely agree with the judg¬ 
ment of the learned Judge in so far as it ap¬ 
points Musauimat Ram Dei guardian in pre¬ 
ference to Bachman Das. At the same time, 
we think that the order which the learned 
Judge has made requires some modification. 
In tlie first place, wo think it most essential 
that there should be now filed in Court an 


243 

RAMRARAN SINCIH V. RAMKER SINGH. 

inventory or list of the minor’s property. 
We also think that it would be desirable 
that some maximum sum should be allowed 
for the minor's maintenance and that such 
sum should never be exceeded at without 
the leave of the Court. Under ordinary cir- 
cumstances, it is very desirable that a person 

appointed as guardian should be ordered to 
give security for the due performance of his 

duty. In the present case Musamniat Ram 
Dei is a parda 7iashin lady and there may be 
some ditliculty in lier furnishing security. 
If the learned Judge does not think that she 
ought to give security he ought to be doubly 
particular that the account of receipts and 
expenditure of the minor’s estate is duly 
filed. In what we have stated above we 
intend simply to intimate to the learned Judge 
matter which we think requires further con¬ 
sideration. We accordingly direct that 
Jlasammnf Ram Dei shall within three 
months from this date deliver to the Court 
of the District Judge a statement of the 
minor’s property including money and other 
moveable property belonging to tlie minor 
as well as debts due to or from the minor s 
estate. Wo also direct tliat Mnsammat Ram 
Dei shall witliin like period of tliree montlis 
deliver to the District Judge a statement 
setting fortli what sums are necessary under 
ordinary circumstances for the maintenance, 
education and advancement of the minor, and 
that she should give an undertaking to the 
Court no to expend any sums other tlian 
the amount allowed by the Court without 
special leave of the Court. Ihe learned 
Judge will be at liberty to consider the 

statement to bo tiled and to make all orders 
therein as may seem to him necessary or ex¬ 
pedient. Save for these modifications, we 
dismiss the appeal. Under the circumstances, 
we direct each party to hear his own costs. 

Order modified. 


ALLAHABAD HIGH COURT 
Secono Civil Appeal No 93(3 of 1910. 

April 11, 1911. 

Present: —Mr. Justice Griffin. 
RAMBARAN SINGH— Defenhant— 

Appellant 

RAMKER SINGH— Plaintiff- 

Respondent. 

MortgageSliindafion in the toii.t postponing the 
period of redemption ni ca^c the mortgagor faih to 
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redeem 'ivithhi a specified period—ralid agreement^ 

Penalty, 

In a uRufnictuaiy mortgage thorp was a stipulation 
that the mortgagor could redeem on the expiry of 13 
jears and that if lie failed so to redeem tlien tlie 
mortgage would hold good for another period of 13 
years. The mortgagor <lid not redeem at the expiry 
of the first 13 years hut brought a suit to redeem 

about a year after the expire of the first term of the 
years: 

Held, that his suit was premature as the stipula¬ 
tion postponing the period of redemption was 
enforceable at law and not penal. 

Second appeal from the decision of the 
District Judge of Benares, dated the 11th 
March, 1910. 

Mr. Surendro Nufh, for the Appellant. 

Mr, Gokal Prashad^ for tlie Respondent. 

JUDGMENT.—This appeal arises out 
of a suit for redemption of a mortgage, the 
material terms of the mortgage being that the 
property was usufructuarily mortgaged for a 
term of Id years; that tlie mortgagor could 
redeem upon payment of the mortgage-money 
on the expiry of this term, and that if the 
mortgagor failed to pay the mortgage-money 
on the expiry of the term of 13 years 
then the mortgage was to liold good for 
another period of 13 years. About a year 
after the expiry of the first term of 13 
years, the present suit was instituted by 
the plaintiff, as representative of the mort¬ 
gagor, upon the allegation that he had ten- 
dered payment of mortgage-money just be¬ 
fore the expiry of the first period of J3 
years, but that the defendant had refused 
to accept payment. The plaintiff further 
claimed mesne profits. 

The suit has been decreed by the Courts 
below. The lower Appellate Court has found 
that the plaintiff did not tender payment of 
the mortgage-money as alleged by him, 
but holding that the stipulation regarding 
the continuance of the mortgage for a further 
period of 13 years was in the nature of 
a penalty, decreed the plaintiff’s suit for re¬ 
demption and also for mesne profits. 

The defendants come here in second ap- 
peal. The learned Vakil for the plaintiff- 
respondent does not find himself in a posi¬ 
tion to support the decree of the lower Ap¬ 
pellate Court as to mesne profits. It is con¬ 
tended on behalf of the defendants-appel- 
iants that the stipulation in the mortgage- 
deed that if the mortgage money was 
not paid on the expiry of the first term 

of 13 years then the mortgage would run 


for another 13 years is a substantial part 
of the contract between the parties and not, 
as held by the Courts below, a penal sti¬ 
pulation. It is pointed out that while the mort¬ 
gagor under this stipulation is debarred from 
redeeming, on the other hand, the mortgagee 

IS similarly debarred from recovering his 
money. 

Arrangements of this nature, postponing 
the remedies, both of the mortgagor and 
the mortgagee, are of common occurrence, 
and they are supported on the ground that 
the contract is valuable to both parties; 
the mortgagee, on the one hand, being sure 
of a continuing security for his money and 
the mortgagor being freed from the expense 
and trouble of seeking new lenders. 

(Eishere's Law of Mortgage, 5th edition, 1897. 
p.6bS). 

No case exactly in point has been re¬ 
ferred to me in this appeal, but it appears 
to me that a stipulation postponing the 
period of redemption does not confer such 
an undue advantage on the creditor as to 
make the stipulation a penal one. The 
contract was not unilateral, inasmuch as 
the effect of the stipulation is to bar the 
mortgagee from recovering his racney on 
the expiry of the first period provided for 
in the mortgage-deed. In my opinion, there¬ 
fore, the suit for redemption was premature 
and ought to have been dismissed. I allow 
the appeal, set aside the decree of the Courts 
below and dismiss the f laintiff’s suit with 
costs in all Courts. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 78 of 1910. 

April 13. 1911. 

Present: — Sir George Knox, Kt., Judge, and 

^Ir. Justice Banerji. 

RAM LAL —Plaintiff—Appellant 

versus 

KALAPRASHAD and another— 
Defendants—Respondents. 

Cnul Procedure Code (Act Vof 19C8^, 0. XLVll, r. 1 
-“•Pcvicic—Juityincut based on a decision oj the lteve» 
nuc Court—Jievenue Court decision upset in appeal 
M'hether good ground /or rerieu'. 

, 'Vfiero the jiidjfnicnt of a Civil Court is based on 
the decision of a Revenue Court and the latter deci¬ 
sion is reversed by a Revenue Court of Appeal, there 
is good ground for review of the Civil Court’s judg¬ 
ment. 
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Waghela RaUangji v. Sheilth Munhludin, 13 B. 330; 
TTamoH Hari v. Uari Vithal, 31 B. 128; 8 Bom. L. R. 
932, referred to. 

Revision against the order of the Mnnsif 
of Badaun, dated the '20th of June 1910. 

Mr. Govind Prashad (with him Mr. 
Lachmi Narain)^ for the Appellant. 

Mr. Chaudhri, for the Respondents. 

JUDGMENT.—The applicant in the case 
before us, Ramlal, was plaintiff in the Court 
below. He instituted a suit in the Civil 
Court for ejectment of the defendants, second 
party, as trespassers. They met the suit by 
a plea that they were tenants of the plain¬ 
tiff. The learned Munsif very properly 
stayed his hand and required the defend¬ 
ants to institute a suit in the Revenue 
Court for a determination of the question 
raised by them. The defendants then went 
to the Assistant Collector and got from 
him a decision that they were the 
tenants of the plaintiff. In accordance with 
this decision the Munsif dismissed the 
plaintiff’s suit on the 2&th of April 1909. 
At the time when he passed this order an 
appeal was pending in the Court of the 
Commissioner from the order of the As¬ 
sistant Collector. The Commissioner decided 
that the defendants were not tenants and 
this decision was upheld by the Board of 
Revenue. The Munsif ought to have waited 
until the 6nal decision of the Revenue 
Court, and on hearing that the order of 
the Assistant Collector wa.*^ under appeal he 
should have waited still further. The plain¬ 
tiff armed with the decisions in his favour, 
applied to the successor of the Munsif for 
review of the order passed on the 29th of 
April 1909. We do not understand why 
the plaintiff waited so long before he went 
to the Munsif. It is true that he came 
within 90 days of the decision of the 
Board of Revenue, but in matters of this 
kind applications for review should be put 
in as early as possible. The Munsif before 
whom the application came refused to entertain 
it and we are asked to set aside his order 
on the ground that he failed to exercise 
the jurisdiction vested in him. The ques¬ 
tion before us turns upon one point, namely, 
whethar the decisions of the Commissioner 
and Board of Revenue can properly be held 
to be new and important matter within 
the meaning of Order XLVII, rule 1. No 
judgment of this Court which is exactly 


in point has been placed before us. There 
is, however, a judgment of the Bombay High 
Court in Waghela Itaisangji. v. Sheikh 
Mushhulin (1) which was approved of in 
the subsequent case of Waman Hari v. Hari 
Vithal (2). We cannot find that the view 
taken by the Bombay High Court has been 
disapproved of or dissented from by any 
of the other High Courts. The ca.se be¬ 
fore us is one in which we think, for the 
ends of justice, we ought to allow a review 
and, acting upon the precedents quoted 
above, we allow the application, set aside the 
order of the Munsif and send back the 
case to him with directions to re admit 
the suit under its original number and to 
dispose of it according to law. We 
make no order as to costs. 

Application allowed, 

(1) 13 B. 330. 

(2) 31 B. 128; 8 Bom. L. U. 932. 


ALLAHABAD HIGH COURT. 

Skcond Civil Ai-peal No. 637 of 1910. 

April 18, 1911. 

Present :—Sir John Stanley, Kx., 

Chief Justice, and Mr. Justice Banerji. 

IMTIAZ ALI AND OTHEKS —Plaintiffs— 

Appellants 

versus 

BISHAMBHAR DAS and another— 
Defendants—Repondents. 

Executiotx — Attachment—Application jor execution 
diamieeed—Attachment $tiU subaisting. 

Where property is once attached in execution, an 
order merely dismissing tlie application for execution, 
which does not contain specific words with¬ 
drawing the attachment and which is not an order 
declaring the decree incapable of execution, will not 
have the effect of raising the attachment. So long as 
such attachment subsist.^, an alienation of the pro¬ 
perty by tbe judgmenl-detor is invalid. 

Bank of Upi>cr India v. Shco Prashad, 19 A. 482, 
followed. 

Puddoinoncc v. Rog Muthoora Nath Choudhrij, 12 
B. L. U. 411; 20 W. R. 133, distinguished. 

Second appeal from the decision of the 
Additional Subordinate Judge of Saharanpur 
dated the 2nd April 1910. 

Mr. Abdul Raoof, for the Appellants. 

Mr. D. C. Banerji, for the Respondents, 

JUDGMENT.—This is a suit for a de¬ 
claration that the plaintiffs and the defend¬ 
ants Nos. 3 and 4 were the owners of certain 
zemindari property and that the sale of 
that property to the defendant Umme Khatuq 
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ill execution of a decree in favour of the defen¬ 
dant Bishamber Das did not affect tlie rights 
of the plaintiffs. The property in dispute 
formerly belonged to Mugaminat Majid-un- 
nissa. Bishainbar Das obtained a decree 
against her on the 2Sth of January, 1004; 
and on the following bth of August the 
decree-holder attaclied the property in exe* 
cution cf his decree. Pending this attacli- 
ment, namely, oi] tlie’Jlst of November 1904, 
Majid-un-nissa purported to convey the pro¬ 
perty to Miisammut Uinmatul Fatma, tlie 
mother of the plaintiffs. For some reason 
which is not explained, the application of the 
decree-holder for execution of In's decree of 
the 28th January 1904 was dismissed on 
the Otli of January 1905; but sliortly after¬ 
wards, namely in February 1905, he made an 
application to tlie Court for execution of his 
decree and asked for sale of the property 
which liad been attached. The Court grant¬ 
ed the application liut by its order purported 
to re-attach the property and ordered a sale 
of it. Both the lower Court dismissed the 
plaintiffs’ claim on tlie ground that the 
transfer of the 2 1st of November 1904 was 
made by Majid-un-nissa pending the attach¬ 
ment of the property under tlie decree 
held by Bishambar Das, and was, therefore, 
void under section 270 of the Code of Civil 
Procedure of 1S8J. 

This appeal has been preferred and the 
ground of appeal which has been pressed 
before us is, tliat the attachment of the pro¬ 
perty in 1904 came to an end on the dismissal 
of the application for execution and that the 
transfer of the property made by Majid-un- 
nissa before the subseciuent attachment in 
favour of the plaintiffs’ ancestor was not 
affected by it. The question is whether the 
original attachment of 1904 was ever dis¬ 
charged. The decree-holder in applying for 
execution in 1905 did not ask for the attach¬ 
ment of the property but for the sale of 1904. 
There is nothing on the record to show the 
circumstances under which the application 
for execution of the decree was dismissed, and 
there is nothing before us to lead us to sup¬ 
pose that the property was, by order of the 
Court or otherwise, released from attach¬ 
ment. On the contrary, it appears that 
when order for sale was applied for in 1905 
by the decree-holder an oflice report was 
filed to the effect that the property attached 
had been sold on the 21st of March 1904. 


In consequence of this report, the Revenue 
Court rejected the decree-holder’s applica¬ 
tion but on appeal the learned District Judge 
held tliat the sale was made which the original 
attachment continued and, therefore, was 
clearly void; that the attachment of 1904 
must be held to have been subsi.sting not 
only at the date of tlie sale but also when the 
subsequent application for execution was 
made. In The Bank of tapper India v. Sheo 
Prasad (\). Knox and Burkitt, JJ., held 
that where property is once attaclied in exe¬ 
cution of a decree an order merely dismiss¬ 
ing an application for execution, which order 
docs not contain specific w’ords withdrawing 
the attachment and which is not an order de¬ 
claring the decree incapable of execution, will 
not have the effect of raising the attacli- 
metit, and if in appeal .such order is set aside 
the decree-holder will be in the same position 
as ho was before and entitled to tlie full 
benefit of tlie attachment. Reliance has been 
placed by the appellant’s learned Counsel 
upon the ruling of tlieir Lordsliips of the 
Privy Council in Puddomon^e v. Roy ^Inthoora, 
Naih Chaudhry (s). In that case their 
Lordships held that, ‘'generally, where the 
party prosecuting the decree is compelled to 
take out execution, his title should be pre¬ 
sumed to date from the second attachment.” 
If in the case before us the decree-holder 
had been obliged to apply anew for attach¬ 
ment tlie observation of their Lordships 
in the case above cited would Iiave haa 
weight, but their Lordships go on to say 
that no broad rule could be laid down upon 
the (iiiestion. They observe “Their Lord- 
ships do not mean to lay down broadly that 
in all cases in which an execution is struck 
off the file such consequences must follow. 

In the present case all that we know is that 
the application for execution of the decree- 
holder was dismissed; that he renewed Ins 
application for sale of the property wliich had 
been attached; that a sale was ordered while 
at the .same time the attachment w'as con¬ 
firmed and that in appeal in execution the 
Appellate Court held that the original attach¬ 
ment subsisted. We are of opinion that tlie 
Courts below rightly dismissed the suit. 4Ve 
dismiss the appeal with costs including feo3 
in this Court on the higher scale. 

Appeal dismissed, 

(1) 19 A. 4^2. 

(2) 12 B. L. E. 41 Ij 20 W. R. 133. 
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ALLAHABAD HIGH COUtlL\ 

First Civil Appeal No, 109 of 1909. 

April 19, 1911. 

Present: — Sir John Stanley, Kt., 

Chief Justice, and Mr. Justice Grittin. 
Musaiiimat AMINA BLGAM and others 
D t;FENDA>TS—A ppellants 

versus 

HIS HIGHNESS the NAWAB of RAM PC K 
—Plaintiff—Respondent. 

Pivmistiory note executed in a Nolivc State —SLimp 
a_^ia‘ 0 £l according to the latCH of that State — A<hnissH>di1y 
in evidence in British Indian Courts—Private lufenia- 
iional law. 

A pwmiibsory note executed in favour <jf His 
Highness the Nawabof Rainpur ut Ihiinpuron an un¬ 
stamped paper was prima facie in favour of His 
Highness in his capacity of Nauub of Unmpur, ami 
was, tlieivforc, admissible in evidence in a suit brought 
upon it in Hritish India as it was in accordance n ith 
the law ill existence at Kampur where it was 
executed. 

First appeal from the decision of the Sub¬ 
ordinate Judge of Bareilly dated 21st Decem¬ 
ber 1908. 

Dr. Satish Chandra Banerji\ for the Ap¬ 
pellants. 

Mr. B. E. tfConor (with him Messrs. 
Chowdhri and L. M. Banerji)^ for the Re¬ 
spondent. 

JUDGMENT.—The subject-matter of 
this litigation is a promissory-note executed 
on the 13th of July 1906 by Nawab Abdul 
Gliafur, the then Prime Minister of Rampur 
State, ill favour of His Highne.ss the Nawabof 
Rampur. The note was executed at Rampur 
and was on unstamped paper. Nawab Abdul 
Ghafur having died, the suit out of wliich this 
appeal has arisen w'as instituted on the 5th 
of March 1908 against his heirs who are 
residents of British India. Before tlie pro- 
missary note was hied in Court it was stain¬ 
ed by the Pleader for the plaintilT with an one 
anna stamp of British India. One of the de¬ 
fences set up by the defendants was tliat the 
document was void by reason of its not having 
been stamped at the date on which it was sign¬ 
ed, and, therefore, could not be made the basis 
of a suit. 

The Court below overruled this plea bold¬ 
ing that it was ioimaterial whether or not the 
promissory- note complied with the provisions 
of the stamp law of the Rampur State, and 
that it was a valid document being stamped 
according to the Indian Stamp Act. 

We are not disposed to take this view and, 



therefore, referred several issues to the Court 
below for determination. 

They were as follows: 

(l) Whether according to the law of the 
Rampur State binding on the parties to the 
suit, a promissory-note must be stamped in 
order to have legal effect. 

(■<:) If not so stamped, is it absolutely void; 
and 

(3) If not absolutely void, what is its 
force and eilect according to the law in force 
in the Rampur State. 

It was contended before the Court below 
tliat the promissory-note in que.stion was not 
admissible in evidence not having been 
stamped in accordance with the law of the 
Rampur State. Section 52 of the Rampur 
Stamp Act prescribes tliat any instrument 
chargeable witli duty but not duly stamped 
shall not bo admitted in evidence for any 
purpose by any person having by any law, or 
consent of the parties authority to receive 
evidence, or shall be acted upon, registered 
or authenticated by any sucli person unless 
such instrument is duly stamped.” There 
are provisos to this section amongst otliers 
the following, (C) “When any instrument 
is completed by or in favour of the State, or 
if it bears a certificate under section 46, 
then it will be admitted in evidence, et cetra.” 
It was contended on belialf of the plaintiff 
that the promissory-note having been exe¬ 
cuted in favour of His Highness the Nawab 
of Rampur it was admissible in evidence 
according to the aforesaid proviso. Tlie 
Court below held that the note was given 
to tlie Nawab in his private capacity for 
money lent from his private pur.se and not 
from tlie State Treasury ami that, therefore, 
tlie proviso above referred to did not apply. 
It further held that under the law of the 
Rampur State, binding on the parties, a 
promissory-note requires to be stamped to 
have legal effect and that the promissory-note 
sued on not having been stamped was for all 
practical purposes absolutely void. 

Objections have been taken to these find¬ 
ings under Order XLl, rule 26. It is con¬ 
tended on behalf of the plaintiff that the 
note was completed in favour of the Rampur 
State and was admissible in evidence and 
that tlie Court below was wrong in holding 
that the plaintiff was not entitled to the 
benefit of the aforesaid proviso to section 52. 
His Highness the Nawab was examined oa 
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commission and he deposed to the circum¬ 
stances under which the note was executed. 
In answer to the question whether the debt 
was due to the State or to himself he said 
This debt is due to me personally and ordi¬ 
narily speaking a debt which is due to me is 
due to the State and debt which is due to 
the State is due to me. Hut the said amount I 
advanced from my own funds.” The note 
is in the following’ terms. '*1 promise to pay 
to His Highness the Nawali of Rampur on 
demand the sura of Rs. '1-5,000 value receiv¬ 
ed, and is signed by Abdul Ghafur, and 
dated the 13th July 1900. The argument 
addressed to us on behalf of the defendants 
IS that the Nawab occupies a dual capacity 
namely that of Ruler of the State of Rampur 
and that of a private individual independent 
of the State, and that the money not having 
been advanced from the funds in the Treasury 
but from money whicii His Highness had 
by him at the time the note cannot be re¬ 
garded as having been completed in favour 
of^ the State. We are unable to accede to 
this contention. The note was drawn in 
favour of the Nawab of Rampur and it is 
not suggested that if the loan had been a 
loan from the State, the promissory-note 
would have assumed a different form. Rut 
it is said that the money was not taken 
from the Treasury but from moneys in the 
hands of His Highness and that, therefore, the 
note cannot be regarded as having been 
made in favour of the State. We think that 
this is too narrow a view of the case. As 
His Highness in his evidence stated “the 
debt whicii is due to me is due to the State 
and the debt which is due to the State 13 due 
tome.” If. the note was completed in favour 
of the State, then the proviso to section 52 
is applicable, and the note was, in our judg¬ 
ment, admissible in evidence, it being a note 
in accordance with the law in existence at 
the place of contract. 

The instrument, it is to be observed, is 
drawn in favour of the Nawab of Rampur, not 
in favor of Nawab Sir Muhammad Hamid Ali, 
Khan Bahadur, G.C.S.I. It i.s, on the face 
of it, in favour of the plaintiff as Nawab of 
Rampur and not in favor of him in any 
capacity other than that of Ruler of the 
Rampur State. For these reasons we 
think that the claim of the plaictiff was 
rightly decreed. It was contended on behalf 
of the plaintiff that even if the instrument 
required a stamp inasmuch as it was re¬ 


ceived in evidence in the vJourU below, its 
admission as material evidence cannot be 
called in question in appeal on the ground 
that the instrument was not duly stamped 
(See section 53 of the Rampur Stamp Act). 

It was also contended that under section 
14 of the Rampur Stamp Act His Highness 
the Nawab has power to remit the duty on 
any instrument and that, under the circum¬ 
stances of this case, it must be a.ssumed 
that His Highness in accepting an unstamped 
prnmissnry-note remitted the duty payable 
in respect of it. In view of our finding on 
the main issue it is unnecessary to determine 
the two last mentioned points. 

We think that there is no force in the fifth 
ground of appeal. The second, third and 
fourth grounds of appeal were not pre.ssed. 

For the foregoing reasons the plaintiff is, 
in our judgment, entitled to hold the decree 
which he has obtained. We accordingly dis¬ 
miss the appeal with costs including fees in 
this Court on the higher scale. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Aci-eal No. 282 ok 1911. 

April 8, 1911. 

Present: —Mr. Justice Banerji. 

RAM NIHORA RAI— Plaintiff— 

ApI'ELLANT 

versus 

MANBODH UPAUHKYA— Defendant- 

Respondent. 

Occit pane ij-holdi luj —Mortyayc —Poiisession delivered 
to moiigntjcc—Sait hy inortguyor to yet hack possession 
without payment of money reccieed Jrom the. mortgagee 
— Whether fnaiutaiiriblc—Void contract—liefund of 
eoiisidcrat ion. 

.1. usiifructunrily mortgaged liis occupanuy-Jiolding 
to B. niid dolivore<l possession. 'J'he mortgage of the 
lioldingwas voi<l inlaw. The mortgagor sued for 
recovery of possession without offering to re-pay the 
mort gago- money: 

Held, that he could not recover possession of the 
I)roperty with»>ut refunding to his mortgagee the 
money ho had taken as the consideration of tho 
mf)rtgage. 

Fasihiiddin v. Knramatullah, A. W. N. (1888) 
folhnved, 

Uhikhain Sinyh v. liar Prasad, 19 A. 36, dis¬ 
tinguished. 

Second appeal from the District Judge 
of Ghazipur, dated the 16th December 1910, 

Mr, Haribans Sahaif for the Appellant. 
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JUDGMENT.—The plaintiff-appellant 
made a mortgage of his occupancy-holding in 
favour of the respondent and put the mort¬ 
gagee into possession, but after having done 
so he brought the suit, out of which this 
apneal has arisen, for recovery of possession 
of the holding on the ground that the mort¬ 
gage of the occupancy-holding was void in 
law. He did not offer to pay back to the 
mortgagee the money which he had taken 
from him. The Court of 6rst instance decreed 
the claim. The lower Appellate Court held 
that the plaintiff could not be allowed to 
take back the property without refunding 
to the mortgagee the money which he had 
taken as the consideration for the mortgage, 
and that as he had not made a tender of 
such money his suit must fail. It accord¬ 
ingly dismissed the suit. I am of opinion 
that the decision of the Court below is right. 
The mortgage made by the plaintiff is, no 
doubt, void but he is not entitled to get back 
the property from the mortgagee unless he 
puts him back in the position in which he 
was before the mortgage was made^. A 
similar question arose in the case of Fasih- 
ud-din v. Karamat Ullah (1). That was a 
suit in which the plaintiff asked to be put 
back into possession of sir land and which 
he had sold to the defendant without offer 
or tender of payment of the portion of the 
purchase-money given for it. The learned 
Judges madethe followingobservations: We 

are here administering the law and are 
bound to administer that law as far as we 
can, according to equity and good conscience, 
and it seems to us that if we were to pass a 
decree in favour of the plaintiff in this 
case, we would be violating every principle 
of equity and good conscience by allowing 
a man by means of fraud, to keep in his 
pocket the purchass money which he had 
obtained from his vendee and get back by 
the assistance of the Court possession of the 
property which that purchase-money re¬ 
presented.” This was a decision of a Bench 
of two Judges and is binding on me. The 
learned Vakil for the appellant referred to 
the case of Bhikavi Singh v. Har Prasad (2). 
That was a converse case to the one now 
before me. The remirks made in that case 
in regard to a suit like the present are against 

the appellant. As the plaintiff did not pay 

(1) A. W. N. (1881) 128. 

(2) 19 A. 36. 


back or offer to pay back the money which 
he had received from the defendant and as he 
asked for an unconditional decree, the Court 
below was, in my opinion, right in refusing 
to decree it. 

1 accordingly dismiss the appeal. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1023 of 1910. 

April 13, 1911. 

Preseyit :—Sir John Stanley, Kt., Chief 
Justice, and Mr. Justice Griffin. 
GANESHI LAL and others—Plaintiffs — 

Appellants 

versus 

MANDE LAL -Defendant—IIe.spondent. 

Contract Act {IX o} J872). t^s. 16, U)—Unconscionable 
bargain ^Premmpiion—Vndtic injltu:ncc---Kxecs8ivc rate 
of interest, whether su^ciciU to render o contract uncon¬ 
scionable — laterest. 

The power of a Court to interfere with contracts 
alleged to he unconscionableisliniiced by the provisions 
of sections 16 and 19 of the Indian Contract Act of 
1872, and the fact that an excessive rate of 
interest is charged in a contmetis not alone sufficient 
to establish that the making thereof was induced by 
undue intluencc. In order to-justify a Court in 
interfering with a contract of the kind, it must be 
found that the lender was in a position to dominate 
tho will of the borrower when the contract was 
entered into, before any presumption can arise that 
the contract was induced by undue inlluencc. 

Second appeal from the decision of the 
Additional Juge of Meerut, dated 11th June 
1910. 

Dr. S. C. Banerji, for the Appellants. 

Mr. B E. O’Conor, for the Respondent. 

JUDGMENT.—This appeal arises out 
of a suit for sale on a mortgage of the 22nd 
of September 1885. On that date Musammat 
Ulfatunnissa, the mother of the defendants 
Nos.l and 2, and paternal grandmother of the 
defendants Nos. 3--5, together with the de¬ 
fendant No. 1, hypothecated certain property in 
favour of Lala Sumer Chand, the ancestor of 
the plaintiffs, to secure a principal sum of 
Rs. 150 with interest at the rate of Rs. 2-4-0 
per cent, per mensem to be calculated with 
half yearly rests. The lower Appellate 
Court found that on foot of this mortgage 
a sum of Rs. 8-14-3 alone remained due on 
the 29th of October 1887. If further found 
that this amount swelled to Rs. 35 on the 
15tb of August 1893. The plaintiff in the 
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the suit should have been one for rendition of 
accounts of a dissolved partnership. In ray 
opinion, the appeal succeeds on either ground. 

Inmyopinion.theDistrict Judge (Mr. Thom¬ 
son) was hardly correct in holding that 
plaintiff was, under the agreement (see p. 3 
paper-book), a lender’ wlio was to get his 
reward by a share in the proHts, i, c., that 
section 240, Indian Contract Act, covers 
the case. Nor am I inclined to adopt the 
suggestion that the relationship of principal 
and agent obtained between the parties (sec¬ 
tion 182, Indian Contract Act), According to 
section 2.39 of that Act, partnership is “the 
relation which subsist between persons who 
have agreed to combine their property, 
labour or skill in some business, and to share 
the profits thereof between them. Section 240 
lays it down that a loan does not of itself 
constitute the lender a partner of the bor¬ 
rower merely because the lender is to receive 
interest at a rate varying with the profits 
a share of the profits. Section 1^2 defines an 
agent as a person employed to do any act for 
another, or to represent another, in dealings 
with third persons. The other” person is 
the principal. 

The contract in the present case is contain¬ 
ed in the document marked A A. at p. 3 
paper-book. We are not, in my opinion, at 
liberty to adopt a view inconsistent with the 
terms of that document, but we can refer 
to subsequent conduct of the parties for the 
purpose of making clearer what the docu¬ 
ment was intended to mean. The important 
sentences in the deed are these. 

The profits and losses to be shared by 
Baja Ram and myself in equal shares, our 
kharch waghiara sanjhi kbafha * » * # 

Yih mal Baja Bam ka wa mera nisf nisf nafa 
Wd nuksanho hai. The opium will be ex¬ 
ported. I shall be responsible for the amount 
after the opium has been exported from Simla. 
At present, however, Baja Ram is responsi¬ 
ble for it.” 

This document is signed by defendant No. 1 
alone. In my opinion these sentences show, 

(0 that profits and losses alike were to 
be shared equally; 

(u) that the expenses of the venture 
were to be borne in equal shares; 
(m) that the opium became the joint 
property of the pair, though, of 
course, the responsibility for it 


tl911 

should rest with plaintiff so long as 
it was in his custody, and upon de. 
fendant No. 1 when it was entrusted 
to liis care. 

The opium was procured from the Jubal 
State, near Simla, and was to be exported for 
sale to the plains. 

This third consideration suffices of itself 
to take the ca.se out of the purview of sec¬ 
tion 182 of the Act and into the purview of 
section 239. No doubt it might be said that 
a partner who does an act for the firm is an 
agent for the firm; but he is not agent for 
his partner and the law applicable is 
the law of partnership and not that of 
agency. 

The learned District Judge (Mr. Thomp¬ 
son), in deciding that section 240 was appli¬ 
cable, relied upon BJiagg?t Lai v. De Grtiyther 
(1). clearly a case of lender and borrower. 
These defendants had a Government contract, 
and all that plaintiff did was to lend him 
money and to receive a share in the profits. 
The property, labour and skill, as was point¬ 
ed out, were all on the side of defendant, 
plaintiff merely advancing sums of money 
from time to time. The distinction between 
that ca.se and the present one seems to me so 
obvious that I need not discuss the matter 
further. 

As regards the indications (0 and (eV) 
above 1 need oidy refer to the passage in 
Bindley on Partnership, 7th Edition, page 45, 
headed partnership is the result of an agree¬ 
ment to share profits and losses,” and if it 
be said such an agreement combined with an 
agreement to share expense.s, is not sufficient 
to constitute partnerships, it is not easy to 
see how any agreements can ever constitute 
partnerships. 

A few words will suffice to show that the 
subsequent conduct of the parties, so far as 
it goes; points to the existence of a partner¬ 
ship. Plaintiff took part in the carrying on 
of the business—see his explanation at page 22, 
line 27, paper-book, page 23, line S. Jagna’s 
evidence page 35, and Exhibit D4(n:tin 
point); and other evidence. 

But if the suit should have been for ac¬ 
counts of a dissolved partnership, then the 
present suit is not in proper form and should 
bedismissed on this ground alone. It cannot, 

in my opinion, be altered into a suit for ao- 

(1) 4 A. 74. 
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The Hon’ble Mr. Shadi Lai, for the Appel- 

^ Mr Sand Lai, for the Respondent. 

JUDGMENT. 

JoBNSTONE, J—In this case plaintiff snedfor 
Rs 5,250 in all, being balance of price of 
maunds, 14 leers, of opium sold by him to the 
three defendants plus Rs. lo7 ^ 

stated in his plaint that he was "“f! 

on account of profits upon t''® 
the stuff, but this sum he was unable to sue 

for, being too poor to pay the necessary Oourt- 

Defendant No. 1, on 23rd Augu.st 1906, and 
apparently again the next day, tiled written 

statements in which he pleaded,— 

(a) that he and defendants Nos. - niid 3 
did not form a joint Hindu family; 

(h) that he was liable only for the price 
of 11 maunds, 13 seers of opium, 
which was all that was made over 
to him by plaintiff; 

(c) that there were no profits but a loss, 
the net sum due to defendant No. 1 
being Hs. 1,91-1 for which a decree 

was prayed. 

Issues were framed upon these pleadings on 
24th August 1906, the proceedings so far 

being ex varte against defend^s Nos.- and 3. 

On 26th September Lala Jai Lai, Pleader, 

applied on behalf of defendantNo.Stobeheard, 

and on behalf of defendant No. 1 for leave to 
file additional pleas. On 1st October the order 
for cx parte hearing was set aside and defend- 
nnt No. I was allowed to put in his addi- 
tional pleas, which he did on 9th October; 
and on that day the issues to be tried weie 

recorded as follows: 

1 (a) Is the suit not m proper forms' 

’ (6) Is the document (i. e., agreement) 
inadmissible for want of stampV 

(c) Is the suit barred by limitalionj' 

(d) Is defendant No. 3 liable to plaintiffi' 

1. Are defendants members of a jo'^t 
Hindu family:' 

2. \Vhat was tlie agreement entered into 

between the parties? . TSm 1 

3 How much opium did defendant iNo. i 
take from plaintiff? And what was the value? 

4 What amount has plaintiff been paid 
and is he entitled to any amount of principal? 
And to any amount of interest as damans.-' 
and, if 30, how much and from whom? Dan 


defendant No. 1 claim Rs. 556 deductio“ 

without paying stamp for set off. 

6. What profits or loss was there on the 

In the end, defendant No. 1 gave up his 
set off or counter claim, and thus the last 
two issues became practically useless. 

Issue No. 1 (ti) was based upon the plea of 
defendants Nos. 1 and 3 that the affair was not 

a mere sale of opium by plaintiff but a part- 
nership; and issue No 1 was the outcome of 
the plea that only defendant No. 1 (and not 
defendants Nos. 2 and 3 was liable, if at all, 

to plaintiff. ^ 

The learned District Judge (Mr.l liompson) 

on 13th November 1900 ruled that there was 
no partnership, hut that the document sued 
on was “an ordinary agreement, reciuiring 
a stump of 8-anna.s. Taking this a.s settled 
for the time, defendants .saw thattlie plea of 
time-bar, in view of Article 52, Limitation 
Act, could not succeed, and said so, the agree¬ 
ment bearing date 2nd November 1901 and 
the suit being instituted within 6 years, i. e., 

on 26th June 1906. 

Evidence was taken, and finally judgment 

was delivered on 19th March 
District Judge (Mr. Malan) felt Inmself bound 
by the order of 13th November 1906 afore- 
said, and so took issue No. 1 (a) (6) and (c) as 
disposed of. Proceeding he ruled that defend¬ 
ant No. 1 alone was liable under the agree¬ 
ment; that agreement, though not clear, 
must, in view of tlie order of 13tli November 
1906, be taken to embody a saleof 20 maunds, 
14 seers of opium for Rs. 7, 593, the question 
whether all that opium actually was de¬ 
livered to defendant No. 1 being immaterial; 
that defendant No. 1 paid Rs. 6,000 to plaint¬ 
iff and not merely Rs. 2,800 as admitted by 
the latter; and that, consequently, interest 
being inadmissible, plaintiff should have a 

decree for Rs. 1,593 only. 

Defendant No. 1 appeals to have the suit 

wholly dismissed, while plaintiff has applied 

for leave to appeal in forma paziperis for Ins 
full claim. As upon a hearing of defendant 
No. I’s appeal we are agreed that the plain¬ 
tiff’s suit should be dismissed, it becomes un¬ 
necessary to consider plaintiff’s application 
at all. 

Defendant No. I’s appeal proceeds both on 
the merits and on the technical questions 
whether the parties were partners, and so 
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son wlio may be affctod by tlie act to bo done or fnr- 
borno, to show onuso. 

Application under section 45 of tlie Specific 
Relief Act, (I of 1S77). 

^Messrs. Pugh ami B. C. hitter, (instructed 
by ^lessrs. Mnnnrl and AganrrJa, Solicitors), 
for tlie Petitioner. 

Mr. S. P. Sinha (instructed by ^Messrs. 
Savderson ajjd Co., Solicitors), fortbe Opposite 
Party. 

.lUDGMEXT.—The allegations upon 
whicli tins Rule was issued on an application 
under section 45 of the Specific Relief Act, 
may be briefly set out. Maharani Beni 
Prasad Koeri, Maharani of Dumraon, died on 
the 13th December 1907. The petitioner 
Kesho Prasad Singh allege.sthat he tliereupon 
became entitled to the Dumraon Raj estat#, 
but on the 16tli December, 1907, the Court 
of AVards declared an infant Jang Bahadur 
Singh as a ward of tlie Court and took 
possession of the estate as if it belonged to 
the infant in auestion. The petitioner 
further alleges that he addre.ssed various 
memorials to the Government of Bengal 
and protested again.st the possession by 
the Court of Wards of the said Raj, As 
liis efforts were unsuccessful, lie commenced 
an action on the 5th February 1909, in the 
Court of tlie Suliordinate Judge of Shnliabad, 
against the infant represented by his 
guardian and the Collectorof Shahahad as le- 
presenting the Court of Wards. The trial 
of the suit lasted from the Jst December 
1909, to the 13th July 1910, and on the 
12th August 1910, judgment was pro¬ 
nounced in favour of the petitioner. Subse¬ 
quently, on the Slat August, he applied to tlie 
Members of the Board of Revenue, foim- 
ing the Court of Wards, that the estate 
might be released in his favour. Intimation 
was sent to him on the same date that 
the Court declined to comply with his re¬ 
quest. He then obtained this Rule, on the 
8th September, 1910, calling upon Mr. 
Slacke and Mr. Maepherson, members of the 
Board of Revenue, to show cau.se why tliey 
should not fojthwith release the Dumraon 
Raj estate from the charge of the Court of 
Wards, and take all nece.ssary steps for the 
purpose. The learned Counsel who ha.s 
appeared to show cause has contended that 
the application is open to various objec¬ 
tions, any one of which is sufficient to justify 
its refusal. 


ft has been argued, in the^r^^ place, that 
the petitioner has failed to comply with rule 
4fc3 of the Rule of this Court, which provides 
that, unless otherwise ordered, every rule 
issued under section 4(5 of the Specific Relief 
Act upon an application under section 45 
shall call not only on the public servant, 
Corporation, or inferior Court, but also on any 
person other than the applicant who may 
he affected hy the act to be done or forborne, 
to sliow cause. It is not disputed that the 
present rule has been served only upon the 
members of ths Board of Revenue ; it has 
not been served upon the infant who would 
be niidouhtodly affected if the application 
were granted. The objection, therefore, is 
fatal ; it is one of substance and not of mere 
form, for the principle has been recognised 
wlierever writs of mandamus ai‘e issued, 
that if a right, title or interest, in or to real 
property, is directly invclved, all persons 
owning or claiming the same, must as a rule 
he joined as parties. We do not desire, 
liowever, to rest our decision on tin’s ground, 
becan.«e possibly if tlie application were 
meritorious, tlie Court might, upon pay¬ 
ment of all costs hy the petitioner, still 
allow the petition to be amended, and notice 
thereof given to all nece.s.sary parties before 
the Rule was heard. 

It lias been contended, in the s(’Co7id place, 
that the application onglit to he refused, 
because the applicant ha.s other specific and 
adequate legal remedy. It is an elemeiilary 
principle that recourse ought not be allowed 
to an extraordinary remedy of this descrip¬ 
tion, when it is not really needed. In the 
case liefore us, the plaintiff is entitled to 
sue in ejectment ; he has brought such a 
suit, and has been successful ; he is entitled 
to execute his decree, but has not yet taken 
any stops in that direction. It is well 
settled that a mandamus will never bo 
granted to enforce the general law of the 
land which may he enforced hy actioi: ; for 
instance, w'here the applicant has the 
ordinary legal remedy of an execution, 
mandamus does not Re. R. v. Chester 
(1). Con.sequently, where an action has 
been brought and judgment entered against 
a Company, the Court would refuse to issue - 
a mandamus commanding the Company to 
pay the sum recovered and costs, though it 

(D (1747) Wilaon 209. 
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appears that the Company had no assets, R. 

V Victoria Park Company (2). For similar 
reasons, a Tnnndaniiis is not obtainable in 
cases where there is a remedy by distress. R. 
V. Lond-071 and Black Wall Raihvay Company 
(3). These cases recognise the doctrine that 
mandamus will lie to prevent a failure of 
justice upon reasons of public policy, to 
preserve peace, order and cood Government, 
correct official inaction, and enforce official 
function, but only in cases of last necessity, 
where the usualforms of procedure are power¬ 
less to afford relief, where there is no other 
clear, adequate, efficient and speedy remedy; 
in other words, as stated by the Supreme 
Court of the United States in Kendell v. Stokes 
(•t), where the petitioner may have relief in 

an ordinary civil action, wnnduwMS will not 

lie. R. v. Severn (b), see aUo Hank of Bengal 
V. Dinonath (O), In re Bombay F. I. Company 

(7), R. V. Stepny Borough Council (S). The 
second objection, therefore, which goes to the 
root of the matter, must be sustained. 

In the third place, no order will be made, 
unless the Court is satisfied that the doing or 
forbearing of the act is consonant to right and 
justice, and such doing or forbearing is, under 
any law for the time being in force,clearly in¬ 
cumbent on the person against whom tlie order 
is sought. In the present case, before the 
Court could hold that the act sought to be 
done is clearly incumbent upon the members 
of the Hoard of Revenue, we should have to 
determine that the plaintiff is the rightful 
owner of the Dumraon Raj estate; but that 
is the very matter in controversy between 
the plaintiff' and the infant defendant in the 
regular suit. No doubt, the plaintiff has 
obtained a decree in the Court of the Sub¬ 
ordinate Judge, but the propriety of that 
decree has to be considered by this Court. 
It is obviously impossible for this Court 
to adjudicate, for the purposes of this ap¬ 
plication, upon the very question in con¬ 
troversy between the parties in the appeal. 
It is an elementary that principle the title 

(2) (1841) 1 0. u. 2S8; 55 U. 249j 4 P. & I) 039. 

( 3 ) (1845) 3 I). A'L. 399; 71 R. K. 819; 4 Railw. 
Cas. 110; 15 li. J. Q. B. 42; 11 Law. E<1. 500. 

(4) (1843) 3 Howard 87. 

(5) (1819) 2 B. and Aid. 640; 21 R. U 433. 

(6) 8 C. 100. 

(7) 16 B. 398. 

(8) (19^2) I K. B. 317; 71 L. J. K. B. 238; 86 L. T. 
21; 50 W. K. 412; 00 J. P. 183. 


to property will not be tried in mandamus 
proceedings and the writ will not i.ssue, 
when it is necessary to try or decide com¬ 
plicated or extended questions of fact. United 
States V. General Land OMce (9) Gregory v. 
Blanchard (10). The third objection must, 
therefore, prevail. 

In the fourth place, it has been contended; 
that the application ought not to be enter¬ 
tained, because the specific act required to bo 
done is not to be done wilbin the local limits 
of tlie ordinary original jurisdiction of this 
Court, as no part of the Dumraon Raj estate 
is situated witliin such local limits. The 
learned Counsel on behalf of this petitioner 
ha.s, however, argued that tliis circumstance 
is immaterial, because tlie members of the 
Hoard of Revenue reside within tlie local 
limits mentioned, and all tliat is required 
is that a notification should be issued by 
them in the official Gazette that the estate 
has been released. The substance of the 
argument is tliat the order declaring the 
infant a ward of Court and directing pos.ses- 
sion to be taken on his behalf was made 
within tlio jurisdiction of this Court, and 
an order for withdrawal of the original 
order may similarly be directed to be made 
here. In support of this view, reliance has 
been placed upon tlie decision of the Bombay 
lligii Court in Re Jlaji Hasan (11). Tin's 
case does support tlie view that the act 
require^l to be done, in so far as it may be 
done within the local limits of the ordi¬ 
nary original civil jurisdiction of this Court, 
namely, the issue of an order of cancella¬ 
tion of the original order; might, if a good 
ease were made out, be directed under sec¬ 
tion -45 of the Specific Relief Act. It is 
not necessary, however, to deal with this 
matter in further detail nor to arrive 
at a final decision upon this point, because 
the application must fail upon the other 
groiuid.s mentioned. In our opinion, the 
Rule must be discharged, and as the appli¬ 
cation has been wholly misconceived, it must 
be dismissed with costs. 

Rule discharged. 

(9) (1866) 5 Wflllaco 502. 

(10) (1893) 98 Cal. 311; 33 PaciOc 050. 

(11) 4 Born. L. R. 773. 
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(s. c. 13 C. L. J. 394.) 

CALCUTTA HIGH COURT. 

Civil Rule No. 1149 op 1911. 
March 23, 1911. 

Present: —Mr.Justice Mookerjee and 
^Ir. Justice Caspers/.. 

KLSHO PRASAD SINGH — Petitioner 


versus 

SRINIVAS PRASAD SINGH and another 

—Opposite Party. 

JnJiiiicfiOH—phtlvtijJ Haim in./ p».<ses/iion^[iijut,rtiou 

mjaiaH rrHrni,,,,,^ l,im from vujo„mntl of 

henefits—Injiincfioii larliin.j precision. 

Pi'iidiiiif ail actir)n for po.ssossion. while tlie title 
is disputed and still finally undetci'inined, the de¬ 
fendant ouj?hr not to be* restraine<l from con- 
tinuin<f in ixi.sscssion and from tlio ordinary natunil 
use of the j.remi.ses and the enjovineiit of all 
lienofits whicli How from such possession. If, how- 
ever, the defendant shonhl attempt to commit aiiY 
act in the nature of waste, tin* Court will int.<‘rfere bv 
injunction to rostmin him. 

An injunction so framcfl as to h*ave it open to 
the defendant to spend such portion of the income as 
might he needed for the management of tlie estates 
ought not to he granted, because it would be va«'ue 
ujid indoHnite and conse<iuent!y valueless. ° 


Rule obtained by the respondent to show 
cause wliy the appellant opposite party 
should not be restrained from spending any 

some in excess of what is due as Government 
revenue, etc. 

Mr. B. (\ Mitter and Babus Pravasl/ 
Chandra Mitter and Kareyidra Chandra Bose, 

for the Petitioner. 

Mr. S. P. hinha, Dr. Rash Beharp 
Ghosh, Babu Ratn Charan M.tra and ^fohini 
Mahan Chatterjee, for the Opposite Party. 


Jl DGMENT.—We are invited in this 
Rule, by the plaintiff-respondent in an 
appeal from original decree, to grant an 
injunction upon the defendants-appellants so 

as to restrain them in the use and enjoy¬ 
ment of the subject-matter of the litigation 
now in their possession. The circumstances 
under which the Rule was obtained are not 
disputed, and may be briefly narrated. The 
subject-matter of the litigation is known as 
the Dumraon Raj estate, which was in the 
possession of Maharani Beni Prased Koeri 
up to the time of her death, on or about the 
13th December 1907. Upon her death, 
the Court of Wards took possession of the 
estate on behalf of an infant Jung Bahadur 
Singh, now known as Maharaj Kumar 
Srinivsa Prasad Singh, alleged to have 
been adopted by the late Maharani and 
entitled to succeed to the Raj as such adopted 


son. The plaintiff thereupon commenced 
this litigation in the Court of the Subordinate 
Judge for recovery of possession of the estate 
on the allegation that he was the reversionary 
heir lawfully entitled to succeed to the pro- 
perties upon the death of the Maharani. The 
trial lasted for many months, and on the 
I2tb August 1910, a decree was made in 
favour of the plaintiff. On the 8th Septem¬ 
ber following, the defendants lodged an 
appeal in this Court, and obtained a Rule 
for stay of execution as also an order for an 

ad interim stay of proceedings. Srinivasa 
Prasad Singh v. Kesho Prasad Singh (1), On 
the same date, plaintiff obtained a Rule upon 
the members of the Board of Revenue, under 
section 45 of the Specific Relief Act, to com¬ 
pel them to release the estate in bis favour, 
Kesho Prasad Singh v. F. A, Slacks 
(2). Both these Rules were discharged on 
the 2nd March 1911. The plaintiff there¬ 
upon obtained the Rule now uuder considera¬ 
tion calling upon the defendants-appellants 
to show cause why they, as also their agents 
and servants, should not be restrained from 
spending any suras whatsoever out of the 
estate; he also asked for an ad interim injunc¬ 
tion, to restrain the defendants from spending 
any sums except such sums as are necessary 
for the payment of Government revenue 
and other public charges and rents due to 
superior landlords. This prayer, however, 
was not granted. 

In support of the Rule, it has been argued 
by tlie learned Counsel that the defendants- 
appellants ought not to be allowed to spend 
the income of the properties in their posse.ssion 
to which the title of the plaintiff has been 
declared by the Court of first instance, and 
that, in any event, the defendants ought 
not to be allow’ed to spend any sums in excess 
of what is needed for the payment of Govern¬ 
ment revenue and other public charges and 
rents due to superior landlords as also sums 
needed for the management of the estate. It 
has been contended in substance that if the 
defendants are not so restrained, they may 
spend the whole of the income of the estate, 
as it is alleged tliey have done in the past, 
and that plainly they have no authority to 
appropriate to their own use, monies which 

belonged to the plaintiff. In answer to the 
(D 13 C. L. J. 365; 16 C. \V. N. 475; 9 Ind. Cas. 
862. 

(2) I3C. L. J. 393; ly C. VV. N. 603; 10 Ind. Cai. 
253, 
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Rule it has been argued, that the question 
of the title of the plaintiff is still in contro* 
versy; that, in spite of the decision of the 
original Court, it cannot be maintained that 
the plaintiff has any fair prospect of success; 
that, in any event, the plaintiff has other 
remedies at his disposal, and that, in any 
view, the plaintiff cannot by an injunction 
practically compel the defendants to manage 
the estate at their cost for his benefit. After 
careful consideration of the arguments which 
have been addressed to us on both sides, we 
are of opinion that the application for an 
injunction ought to be refused. 

It may be conceded that the plaintiff now 
occupies a position of some advantage by 
reason of the decision in his favour by the 
original Court. If tlie application for injunc¬ 
tion had been made during the pendency 
of the trial in the Court below, the defend¬ 
ants could undoubtedly have contended that 
the injunction ought not to be granted until 
the plaintiff had established, as put by Lord 
Cottenham in Clayton v. Attorney-General (3), 
that he has a fair prospect of success, or, as 
observed in other cases, Preston v. Luck (4), 
Ghallender v. Royle (5) and Republic of Peru 
V. Drefus (6), that he had made out a pro¬ 
bable or prima facie case. Let us assume, 
therefore, that as the plaintiff has made out 
his title after a protracted trial in the Court 
of fir.st instance, lie has a prima facie claim 
to the disputed properties. But tliisby itself 
is not sufficient to justify the grant of an 
injunction. It is well-settled that, as a 
general rule, where the plaintiff is out of 
possession and claims possession, the Court 
will refuse to interfere by grant of injunction 
against the defendant in posse.ssion under a 
claim of riglit; but wljere the threatened 
injury would be irreparable, an injunction will 
lie at the instance of a complainant out of 
possession, though in jurisdictions where adis- 
tinction is made between a Court of Law and a 
Court of Equity, such injunction ha.s been re¬ 
fused even against irreparable injury, if the 
title has not been established at law and no 
action to establish it has been brought. 

Strelley v. Pearson (7), Harman v. Jones (8) 

(3) (1841) 1 Cooper Temp. Cottenham 97 

(4) (1884) 27 Ch. I). 497. 

(5) (18S7) 30 Ch. D. 425; 56 L. J. Ch. 995; 57 L T 
734; 30 W. H. 353. 

(6) (1888) 38 Ch. T). 34S. 


(7) 11880) 15 Ch. D. 113; 43 L. T. 155; 49 L J Cl 

406; 28 W. R. 752. . to i.. j. v.i 

(8) (1841) Cr.&Vh. 299. 


and Wilson v. Toumend (9). In this country, 
however, we are not embarrassed by the dis¬ 
tinction between a Court of Law and a 
Court of Equity; in any event, in the case 
before us, the plaintiff lias commenced a 
suit for declaration of his title and has been 
successful in the original Court. 

The principle, therefore, to be applied here 
is that, unle.ss irreparable injury is threaten¬ 
ed, the Court will not grant an injunction to 
the plaintiff who is out of possession, as ex¬ 
plained in Lowndes v. Settle (10), where the 
decisions were reviewed and classified by 
Kindersley, V. C. As the learned Judge 
pointed oat, the remedy by injunction is 
afforded more liberally to a complainant in 
possession to protect that possession than to 
one out of possession to protect the property 
until posse.ssion can be recovered by law. 

The same doctrine has been recognised in 
numerous decisions in the American Courts 
as based on sound principles of justice, equity 
and good conscience; and it has been re¬ 
peatedly ruled that a defendant in possession 
will not be enjoined from the use of the pro¬ 
perty in controversy, unless it is made to 
appear that tlie complainant will otherwise 
lose the fruits of his action if he establishes 
his title. The leading decision upon the 
point is the case of Snyder v. Hopkins (11), 
where Mr. Justice Brewer laid down the 
principle that, pending an action for posses¬ 
sion, while the title is disputed and still 
finally undetermined, the defendant ought 
not to be re.«trained from continuing in 
po.s.‘;es8ion and from the ordinary natural use 
of the premises and the enjoyment of all 
benefits which How from such possession. If, 
however, the defendant should attempt to 
commit any act in the nature of waste, the 
Court will interfere by injunction to restrain 
him. A similar view was affirmed in Hunt v. 
Steese (12), Williams v. Lony (13) and Taylor 
v. Clark (14). See also Lloyd Trimleston 
(15) and Fi7igal v. Blake (16). In the case 
before us, there is no foundation fur any 

(9) (18Ci)) I Dr, A .Sm. 324; ,30 h. J, Ch. 25; 6 Jur 
(n. s ) 1109; 3 L. T. 342; 9 W. U. 30. 

(10) (IhOt) 33L. J. Ch. 451; lu L. T. 55; 4 X. 11. 
C09; 12 W. H. 390; 10 Jur. (x. s.) 226. 

(11) (1884) 31 Kausas 557; 3 Pacific. 67. 

(12) (1888) 75 Cal. 620; 1? Pac. 920 

(13) (1900) 129 Cal. 229; 61 Pac, I0i7. 

(14) (1898) 89 Fed. Rep. 7. 

(15) (1829) 2 Molloy 81. 

(16) (1828) 2 Mollov 50. 
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suggestion that the defendants are about to 
commit an act in the nature of waste; tlie 
plaintiff, therefore, is not entitled to an in¬ 
junction to restrain them in the enjoyment of 
the propreties still in their possession. 

Apart from the reason just stated, it is 
clear that no injunction ought to be granted 
in the case before us as the plaintiff has 
another adequate remedy. It is plain that 
the plaintiff can execute tlie decree he has 
obtained and thereby obtain full and ample 
relief. It is also obvious that the injury ap¬ 
prehended by the plaintiff is susceptible of 
perfect pecuniary compensation, in fact, the 
plaintiff has obtained a decree for mesne 
profits during the period of dispossession. 
No doubt, the mere fact that damages are re¬ 
coverable is no objection to the grant of an 
injunction in cases where such damages 
would not be an adequate compensation for 
the injury, for instance, where the amount 
of the damage cannot be accurately computed 
or where the amount cannot be adequately 
proved. Jordt^son v. Sntion S'^nthcoittes iS' 
Drypool Oas Company (17). Here, however, 
there is no solid ground suggested in support 
of the view that the plaintiff will not be 
amply compensated for injury lie may suffer 
if the injunction is refused. Consequently, 
as an equally efficacious relief is available to 
the plaintiff, the Court w'ill not grant an 
injunction. 

Lastly, it may be observed that if an 
injunction were granted, it must neces¬ 
sarily be of the vaguest description. As 
already stated, the plaintiff prays 
that the defendants should be restrained 
from spending any portion of the income of 
the estate except for payment of Government 
revenue and other similar demands or rent 
payable to the superior landlord. This is 
manifestly unreasonable, because the plain- 
tilT cannot in justice call upon the defendants 
to manage the estate for him at their expense. 
The learned Counsel for the plaintiff, there¬ 
fore, conceded that the injunction, if granted, 
should be so framed as to leave it open to the 
defendants to spend such portion of the 
income as might be needed for the manage¬ 
ment of the estate. But any injunction so 
framed, would obviously lack precision, and, 
consequently, become valueless. If the 

plaintiff should subsequently apply to this 

(17) (1899) 2 Ch. 217; 68 h. J. Ch. 457; 63 J.F.692; 
80 L. T. 815; 15 T. L. R. 374. 


Court to proceed against defendant for 
alleged violation of the injunction, aud 
if the defendants should plead that 
any disputed sums they had spent were 
needed for the protection of the estate, the 
Court could hardly undertake to determine 
the validity of the objection; the result would 
be that tlie injunction, by reason of indefinite- 
nes.s, would be practically useless. Under 
circumstances like these, when the plaintiff 
really seeks to obtain control over the expendi¬ 
ture of the income of the disputed property 
during the pendency of the litigation, the 
appropriate remedy is rather by the appoint¬ 
ment of a receiver than by the grant of a 
vague and indefinite injunction. In our 
opinion, the objections we have explained 
are, each of them, fatal to the grant of the 
injunction. 

The result, therefore, is that the Rule is 
discharged with costs. We assess the hearing 
fee at ten gold mohurs. 

Hide discharged. 

(s. u. 2 M. W. N. 265; 0 M. L. T. 479.) 

MADRAS HIGH COURT. 

Second Civic Appeal No. 125*1 of 1907. 

January 20, 1911. 

Present: —^\\\ Justice Abdur Rahim and 

Mr. Justice Ayling. 

SUBUARAYA RKDDI— Plaintiff - 

Appellant 

versts 

MANIKKA KOUNDAN and others— 
Defendants—Respondents. ' 

Contract Art ([\ l,j \S12), ^•d—Dcfnulf in perform, 
a lire —liiijht oj »wr/W/or! — ifinitiaijr — Co>t’<i>tcr(ifiov — 
f'H// coHitiilcrafinn n'jt pant — 1 itHility of mortyoijc in Htc 
extent of nnt^iilcration paiil. 

Section 39 of iho Indian Contract Act confers on 
a party to a contract tho right to put an end 
to it where tho other party to tho contract fails 
to perform his promise in its entirety; in such a 
case tho peiaon aggrieved may chooso not to avail 
himself of tho right and if ho does not do so, there is 
no provision of law which requires tho contract to 
be treated ns having been cancelled. 

V. Sayan, 29 B. 46 and liajranyi Sahai y. 

I’.lif yarnin SInah, 10 C. W. N. 932, followed. 

SnhOa Row v. perur Chrlty, 18 M. 120, referred to. 

A mortgage-bond, of which the whole consideia- 
tion has not been paid, is valid to tho extent of the 
money advanced unless tho mortgagor has expressly 
put au end to tho mortgage. 

Second appeal against tho decree of the 
District Court of South Arcot in Appeal Suit 

No, 6 of 1907, presented against the decree 

of the Court of the District Munsif of \illu* 
puraoi in Original Suit No. 984 of 1905, 
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FACTS.—In this case the District Mansif 
heldtbatthe mortgage-bond in suit was genuine 
and that Rs. 235 only was advanced, though 
the bond recited a consideration of Rs. -lOO, 
that the mortgagee refused to pay the balance 
and he transferred the mortgage to the plain¬ 
tiff for Rs. 200. The mortgagee having thus 
made default in performing his part of the 
contract, the executants of the suit bond were, 
therefore, entitled to cancel the contract 
of mortgage. The mortgagee had no right 
to treat the mortgage valid to the extent 
of Rs. 235 and transfer the same to the 
plaintiff. Vide Subba R:w v. Devur 
Ghetty (i). On these findings, the District 
Munsif dismissed the plaintiff's suit. 
Tliere was an appeal to the District Judge 
who observed,— I cannot, however, accede 
to the plaintiff’s contention that the con¬ 
tract of the mortgage has not been can¬ 
celled. There is no doubt that by not paying 
the full consideration for Exhibit A, Veda- 
natha Ramanuja Chari prevented defendants 
Nos. 1 and 2 from discliarging tlieir debt to 
Devanayaga Hecldi and tlius caused the latter 
to file 0. S. No. 742 of 1599 against defendants 
Nos. 1, 2, 4 to 9. If defendants have not 
formally cancelled the contract of mortgage 
under section 39 of the Indian Contract Act, 
1 am of opinion that a Civil Court is bound 
to treat tlie original contract as at an end”. 
The District Judge dismissed the appeal. 
Then this second appeal was preferred. 

Mr. T. R. Uamachandra Iyer, forthe Appel¬ 
lant. 

Mr. B. Vanchapagesa Sastri, for the Re¬ 
spondents. 

JUDUMENT.—The plaintiff is an as- 
signee of a mortgage which was executed 
by the defendants in favour of one Vedanatlia 
Ramanuja Chariar. The entire amount 
which was to be advanced under the mort¬ 
gage was Rs. 400, but, as a matter of fact, 
the original mortgagee cniy advanced 
Rs. 235, and we may take it that he refused to 
advance the balance. But it was never 
pleaded that the defendants cancelled tlie 
mortgage on that account and the plaintiff 
assignee of the mortgage seeks to enforce 
the mortgage to the extent of Rs. 235 actually 
advanced. The learned District Judge seems 
to think that, even if the defendants did not 
in fact put an end to the mortgage by exer¬ 
cising their rights under section 39 of the 

(1) 18 M. 126. 


Indian Contract Act, tlie Court must still treat 
the contract as at an end merely by reason 
of the fact that the mortgagee did not advance 
the entire amount. Section 39, Indian Con¬ 
tract Act, confers on a party to a contract the 
right to put an end to the contract in case 
of default on the part of the other party to 
the contract to perform his promise in its 
entirety; but the person aggrieved in such 
a case may choose not to avail himself of the 
right. But, if lie does not avail liimself of 
the right there is nothing in the law which 
says that the contract must still he treated 
as having been cancelled. For instance, in 
a case like this, it would ha clearly inequi¬ 
table to permit the defendants, who never 
exercised their right under section 39 or in¬ 
timated to the mortgagee that the mortgage 
had been put an end to, to turn round and say 
now tliat the time for recovering tlie money 
as a personal debt has expired, I will put 
an end to the mortgage.” The case in Subba 
R^)W v. Devur Ghetty (1), to which the 
learned Judge refers, does not lay down 
any .«!uch proposition. On the other hand, 
the view wo have expressed is supported 
by the decision in Motichand v. Sagiin (2), 
Bajangi Sakai v. Udit Naraia Singh (3). 
The learned District Judge has decided against 
the appellant also on the ground that he 
did not join his undivided son in the suit, 
but no such question as to the defect of 
parties was ever raised by the defendants, 
and it was not open to the learned District 
Judge to dismiss the suit on that ground. 
We must, therefore, reverse the judgments 
of both the lower Courts and the plaintiffs 
will have the usual mortgage-decree as pray¬ 
ed for in the plaint and the costs of the 
suit in all the Courts. The defendants will 
be given three months’ time for payment of 
the decree amount. 

Appeal alhiced, 

(2) 29 H. 40 at p. 50. 

(:j) 10 C. W. N. 932. 
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ABDDLKAulU I’. BANOARC SWAMl NAICKEN. 

(s. c. 2 M. W. N. 270; 9 M. L. T. 429.) 

MADllAS HIGH COURT. 

Second Civil Api'eal No. 1940 of 190S, 

February 10, 1911. 

T*‘i^ss)it'. —ilr. Justice Aljtiur Raliini and 

Mr. Justice Ayling. 

SHUllv ABDUIjKAI)IR — Plaintiff— 

Ai'I'EI.LANT 

versus 

BANGARU SWAMl NAICKBN and 

OTHERS—Defendants—Respondents. 
plaint—Relief utisconrriveil—drantinn i>f (ti,pyoi>riatc 
rrlief — Amoiihnrnf. 

A suit oiisrlif not (o Ih' clisinisspil iMorr*lv' huenuso 
tiio plnintifT lius ini.>i(vtiicplvp(l the n|i|)ri)|)rinte re¬ 
liefs to which lie wns entitled. 11.• sliotthl he 
allowtul to tunend his phiint hy inserting .'i i»rayer 
for proper reliefs. 

Second appeal against tiie decree of tlie 
District Court of Madura in Appeal Suit 
No. 871 of 1907, presented against tlie 
decree of the Court of the Subordinate 
Judge of Madura West, in Original Suit 
No. 18 of 1906. 

PACTS.—Certain land 
ceedings were before tlte 
which an award was made to tlte effect 
that the money deposited hy the Land 
Acquisition Collector into the District 
Court be taken by the defendant in a 
certain manner. Under this order the 
money in deposit was drawn by the 
defendants in the present .'?uit .severally. 
The plaintiff in the presint suit was no 
party to the land acquisition proceedings, but 
he claimed to have a lea.sediold interest in 
the land which was taken up hy the Govern¬ 
ment for public purposes. In the plaint he 
at first prayed for an injunction restraining 
the defendants from withdrawing the money 
in deposit; since •the institution of the suit the 
money having been drawn by the defendants 
the plaintiff applied to amend his plaint by 
substituting for the original relief tlie relief 
for a mandatory injunction to the defendant;- 
to bring and pay into Court the money 
which they bad drawn out of the District 
Court and to have the same invested in 
securities which the Court considers proper 
and direct the defendants to take only a sum 
of Re. 15 per annum out of the interest wliicf 
might accrue thereon and pay the balance 
to the plaintiff. This was 
Subordinate Judge who 
mandatory injunction could 
as the jurisdiction to grant 


granted by th 
held that th 
not be grantei 
such is continei 
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strictly to cases where the object is to 
restore things to their former condition and 
that woorts will not interfere by way of 
mandatory injunction where the injury done 
is capable of being fully and abundantly com¬ 
pensated by a pecuniary sum, while theincon- 
venience to the other party by granting 
the injunction would be serious. (Vide Yesoha 
BamoJharv, Secretary of State for India in 
Council (1), He was further of opinion that 
the District Court having exercised a 
special jurisdiction, he had no jurisdiction 
to interfere with the same. Then the 
Subordinate Judge went on to consider wlie- 
ther he could not grant compensation to the 
plaintiff in this suit even if the prayer 
for a mandatory injunction should fail. 
Being of opinion that he had no juris¬ 
diction to grant the injunction, he held 
that he could not grant an inquiry into the 
damages. Tlie plaintiff appealed to the Dis¬ 
trict Judge. The District Judge held that the 
Subordinate Judge had jurisdiction to go into 
the (luestion of damages and passed the fol¬ 
lowing judgment;— 

1 he correct view of the case seems to me 
to be that the plaintiff has failed to show that 
the defendants at the time the suit was filed 
had committed any tortuous acts, whicii 
amounted to an invasion of his rights for which 
he can claim damages or compensation. Some 
of the defendants drew out their slmresof the 
compensation money on the date the suit was 
tiled, but whetlier before or after the filing 
of the suit is not clear. 

If it can be shown that some of the defend¬ 
ants drew out tlieir shares of compensation 
before the suit was filed, then the plaintiff 
would liave a cause of action against them 
for wrongful detention of liis property (it*., 
the proportionate share due to him as lessee 
in the compensation awarded for the land 
taken by Government), and he might be 
allowed to amend his plaint so as to include 
only tliese defendants with a prayer for 
an alternative relief as against them for 
compensation. 

The plaintiff, however, has not chosen to 
apply for any such amendment of his plaint 
and it would only lead to multifariousnees of 
suits to allow him to sue piecemeal for the 
relief, to which he seems to be entitled, (if 
his statement of the facts of ths case is cor- 

(I) 7 h. H. C. K. 12. 
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rect) against some of tlie defendants in a pro¬ 
perly framed suit. 

‘Onthese grounds,! declineto interfere with 
the decree of the lower Court and I dismiss 
the appeal with costs.” 

The plaintiff preferred this second appeal. 

Mr. P. S. Sivaswamy Iyer, for tlie Appel¬ 
lant. 

Mr. K. Srinivasa Iyengar, for the Respond¬ 
ents. 

JUDGMKNT.- We think the lower 
Courts have rightly refused the specitic re¬ 
liefs which the plaintilf asked for in the 
plaint. There are no special reasons why 
tlie money should not be finally distributed 
among the parties entitled to it instead of 
being invested in the manner insisted on by 
the plaintiff before the Subordinate Judge. 
But we think that his suit ought not to have 
been dismissed simply on the ground that 
the plaintiff misconceived the appropriate re¬ 
liefs to which he was entitled. If the plain¬ 
tiff be found to be entitled to compensation 
for the lease-hold interest which he alleges 
he had in the land acquired by the Govern¬ 
ment, there is no good reason why he should 
be denied that relief. We set aside the 
decrees of the Courts below and grant leave 
to the plaintiff to amend his plaint by insert¬ 
ing a prayer for proper reliefs. The plaint¬ 
iff-appellant will hear the costs of the res¬ 
pondents Nos. I, 3 and 4 of the present pro¬ 
ceedings throughout. There will be one set 
of costs for all the defendants. 

Case remanded. 


(s. c. 2 M. W. N. 271. 0 M. L. T. 475.) 

MADRAS HIGH COURT. 

Criminal Appeal No. 683 op 1910. 

March 3, 1911. 

Present :—Mr. Justice Abdur Rahim and 

^Ir. Justice Ayling. 

GOPALAKRISHNA IYKR-Pkisoneu 

—Appellant 
versus 

EMPEROR — Re.spondent. 

Anns Act (XI oj 1S7S3, sa. 19 (/), 20—Concealment 
of annn after arrest. 

The first part of section 20, Arms Act, docs not deal 
with cases of concealment or of attempts at conceal¬ 
ment, made by a man who has arms on his person, or 
in a bag whicli ho is carrying, or which are otherwise 
in his immediate personal possession, only on being 
arrested. It is meant to deal with cases of conceal¬ 
ment before arrest- 


Where an offenciMindcr section 19 f/) has Ijceii 
committed, no proecedings ought to be instituted 
withoot tho previous Kuiiction of the Dietrict 
Magistrate. If such sanction has not been obtain¬ 
ed the proceedings are null and void. The absem’o 
of sanction cannot bo treated ns a mere irregii. 
larity. 

Appeal against the order of the Court of 
Se.ssion of the Rarnnad Division, in Case 
No. 34 of the Calendar for 1910. 

Mr. C. S. VenkataeJeariar, for the Appel¬ 
lant. 

Mr. C. F. Napier, for the Crown. 

JUDGMENT.—As regards the truth of 
the main story told hy the prosecution wit¬ 
nesses there cau be little doubt. The real 
(lue.stion is what offence do the facts found by 
the Sessions Judge amount to. The appel¬ 
lant had no license for the revolvers and the 
cartridges which were found in his possession 
in a rolled up bag which he was carrying 
when he was arrested at Sivaganga. The 
man was apparently travelling at the time 
and it is quite possible that he was taking 
the revolvers and tlie cartridges in the bag 
for convenience of carriage. But it appears 
that after he had been .seized by the Police 
he took out the revolvers from the . bag and 
was going towards a well with the inten¬ 
tion of throwing them into it, when he 
was prevented from carrying out his design. 
Further, when under the orders of the Sub- 
Magistrate, to whom he was subsequently 
taken, the accused took out the contents of 
the bag, he tried to conceal some cartridges 
behind a Chombu which he liad already 
brought out and placed on the ground, but 
he again failed in his attempt at concealment. 
The question is, do these two attempts at 
concealment bring the case under the first 
part of section 20 of the Indian Arms Act, 
XI of 1878, which provides for cases where 
a man has in his possession any arms in such 
a manner as to indicate an intention that his 
possession of the arms may not be known to 
any public servant ? The question is one of 
considerable difficulty, but it would rather 
seem that the Legislature did not intend by 
the first part of section 20 to deal with cases 
of concealment or of attempts at concealment 
made by a man who has arms on bis person 
or in a bag which he is carrying or which are 
otherwise in his immediate personal posses¬ 
sion, only on being arrested. It is meant to 
deal with cases of concealment before arrest 
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Tliifl seems to be indicated by the second 
paragraph of section 20, which expressly 
provides for eases of concealment and attempts 
at concealment when a liouse is being search¬ 
ed under section 2o of the Act. Then the 
words “ conceals or attempts to conceal " ap¬ 
pear to have been used in order to distinguish 
the acts contemplated by this paragraph 
from the acts mentioned in tlie first paragraph 
of the section. It would be straining the 
language of the first paragraph of the section 
to say tliat a man who attempts to conceal 
arms when arrested, supposing he had no 
intention before such arrest of concealing 
the fact of his possession of the arms from 
any public servant, has at the moment he 
makes the attempt to conceal possession of 
the arms intending that such possession 
should not be known to any public servant. 
At any rate, the Legislature, as it appears 
from^ the second paragraph intended to 
discriminate between a case of concealment 
at the .search from other cases. If the 
language of the first paragraph be considered 
to be wide enough to cover a case like the 
present, it would be wide enough also to cover 
cases expressly dealt with by the second para¬ 
graph. The result of accepting the con¬ 
tention of the Crown in this case would be to 
treat the second paragraph of the section as 
superlluous, and this is opposed to the 
ordinary canons of construction of statutes. 
Beside, one may well imagine that the Legis- 
lature might not have regarded cases like 
the present, wheie a man finding himself 
arrested for being in possession of a re¬ 
volver, attempts to throw it away, as being 
an aggravation of the offence which he com¬ 
mitted in having possession of the revolver 
without license. In this view of the scope of 
section 20, the act of the accused would 
come only under section 19 (/). But section 
29 says that when an offence under section 19 (/) 
lias been committed, no proceedings shall be 
instituted without the previous sanction of 
the District Magistrate. The effect of that 
would clearly be that if no such sanction has 
been obtained, all proceedings for an offence 
under section 19 (/) must be null and void 
and the absence of sanction could not be 
treated as a mere irregularity in trial. Mr. 
Napier conceded that, if the case does not 
come under section 20 the proceedings must 
be set aside. The conviction and sentence 


will be set aside and the accused immediately 
released from custody. 

Conviction set asuh. 


(s. c. 2 M. W. N. 275; 9 M. L. T. 490.) 

MADRAS HIGH COURT. 
Ckiminar Arpeal No. 644 op 1910. 

ilarch 7, 1911. 

Present: —Mr. Justice Sankaran Nair. 

MURUGAIIA NADAN— Appflrant_ 

Prisoner 


t'Of OU9 


L M P L ROR—Respondent. 

Peinil Code {Act XLV of \HQ0), 2^i9, ZOO—Cul 

jjohh homicide urd amoiintimj to murder—Provoca 
tiou. 


Where n per.^on came out in n elmllenging manner 
to meet the accuseil and they had a fight in the 
coui-.se of which tl.e father of the accused and him- 
.self were stahhed, whereupon tl»e accused struck the 
cimlluiigcr a blow which cau.sed his death: 

//f’/d, that the ofTeiice committed wa.s culpable 
homicide not amounting to murder, ns there was 
grave ))rovoention enough to deprive the accused of 
self-control and there was great probability that the 
accuKc«l acted while he had lost his self-control. 


Appeal against the order of the Court 
of Session of tlie Tanjore Division in Case 
No. 48 of the Calendar for 1910. 

^ —The accused was charged with 

having committed the offence of murder. 
1 he fact.s of the case are as follows: The ac¬ 
cused, the deceased, the father of the de¬ 
ceased and the father of the accused all 
lived in the same house. 4’hey were members 
of an undivided family and had had dis¬ 
putes in regard to the family property. 
Ihey lived in the house as three separate 
families occupying different portions of the 
house. 1 he deceased came one day to the 
house and found tlie street door bolted 
from inside. He used abusive language for 
wliicli he was rebuked by accused’s grand¬ 
father, an old man of 100 years, who lived 
with the accu.sed and his family. The de¬ 
ceased hit the old man for interfering and 
knocked him down. Later on, when the 
accused came home his grandfather told 
him about the deceased and the accused ap¬ 
pears to have said; **If I had been there, I 


would have twisted his head and squeezed 
his throat.” The deceased then came out 
in challenging manner. A struggle ensu¬ 
ed. The deceased had a knife ip his 
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hand and with it wounded the accused in 
three places on his arm. The accused’s 
father attempted to separate them, but the 
deceased stabbed him severely on the 
left side of his chest. A few minutes later 
the deceased was seen to fall and the 
accused came from the spot with a knife 
in his hand. It was held by the Sessions 
Judge that unless he could prove the exist¬ 
ence of exceptional circumstances such as 
would suftjce either to justify his act or to 
reduce it to some lesser offence the accused 
was guilty of murder. The accused was 
silent and the Public Prosecutor contended 
that it was not open to the accused’s pleader 
to raise any plea on behalf of tlie accused, 
citing Jlira Lai Thakur v. Emperor (1) and 
In re Jamsheer Sirdar (2). The accused’s 
pleader referred to Poitput Cope v. Ram 
Bhajan Ojha (3) and contended that a plea of 
self defence should be accepted if there was 
anything in the evidence either for the pro.^e- 
cution or defence to establish it. The Ses¬ 
sions Judge agreed with the accu.sed’s pleader 
but held that the evidence w’ould not support 
such a plea. He found the accused guilty 
of murder and sentenced him to transporta¬ 
tion for life. 

The accused preferred this appeal. 

Mr. 0. S. Ramchandra Jper, for the 
Appellant. 

The Public Prosecutor, Contra. 

JUDGMENT.—I agree with the Judge 
that the plea of self-defence has not been 
made out. But I am not satisHed that 
the appellant is guilty of murder. It is 
found that the deceased came out of his 
room in a challenging manner to meet the 
accused, and was fighting with him, when 
the father of the accused, Sannyasi, interfered. 
The deceased gave him a severe stab on the 
left side of the chest. He wounded also 
the accused. It was in these circumstances 
that the accused gave the blow that caused 
the death of tlie deceased. As the deceased 
Mannappan’s knife was found not in or near 
his band but tucked into his waist cloth, it 
cannot be said that the accused was in any 
danger from the deceased. Therefore, his plea 
of self-defence canot prevail. But the pro¬ 
vocation was grave enough to deprive him 
of self-control, and the probabilities are that 

(1) 8C. W. N.715. 

(2) 1 C. L. R C4 at p. 74. 

(3) 1 C. W. N. 645. 


he acted while he had lost his self-control. 1 
therefore, set asid the conviction for murder 
and convict him of culpable homicide not 
amounting to murder and sentence him under 
section 304 of the Indian Penal Code, to 
rigorous imprisonment for five years. 

Coiitictiun varied. 


(s. c. 2 M. W. N. 27G; 9 M. L T. 451.) 

MADRAS HIGH COURT. 

First Civii. Ai-peai. No. 13S ok 190S. 

March 3, 1911. 

Present: —Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 

The ORIENTAL GOVERNMENT 
SECURITY LIFE ASSURANCE 
COMAN Y, Li NJiTED —Defendant — 

Appellant 

verses 

VANTEDU AMMIRAJU and others— 
Plaintiffs—Resi'ondknts. 

Life inanrance contract —Insurance moneij, part of 
estate — Debt—Succession ccrtijicate under Succeshion 
Certificate .let (Ml of 1889A sx. 4, 10— 

11 ojnen’s Property Art (III of 1874), not applicable 
to Hindus — Interest. 

A. insured his life with a Life Insurance Com¬ 
pany for Us. 3,000; on liis death, his srnis claimed 
jiayjiK'nt of the amount and produced a succession 
ceriilicate in support of their claim. Tlie Company 
wished to ho inococted against an action by the 
daugliters, by a certificate nndertl.e Married Womou’.s 
Property Act: 

Held, (1) that the insurance mom*y formed 
part of the estate of the deceased, thougli jmy- 
able on tlie .death of the insured, and was “a ” debt 
due to him within the meaning of section 4 of the 
Succession Certificate Act: 

(2) that a ju'oduction of a succession certificate 
was .sufiicient protection for the Company; 

(3) that under section 1(5 of the Succession Certifi- 
cate Act the certificate was a conclusive title to re¬ 
cover the amount from the defendant Comjiany; 

(4) that tlie act of the Coinjiany in refusing to make 
payment of the whole amount wa.s wrongful and the 
Company was bound to pay interest, from the date on 
which it was claimed. 

Cleaver v. Mutual Resti ve Fund Life Association 
(18921 1 Q. n 147; 61 L. J. Q 15. 128; 66 L. T. 220- 
40 W. R 220; 56 J. P. 180, fi.llowed. 

Rajammu v. Rainakrishna, 29 M. 121 and Han- 
chlturan J/nynndu./ v. Adyanafli Winttacliarjee, c6 C. 

936; 1) C. L. J. 180; 13 C. W. N. 966; 3 Ind. Cns. 492 
referred to, ' 

The Married Womens Property Act is not annli. 
cable to Hindus. 

Appeal from the decree of the District 
Court of Rajamundry. 

Mr. D. M. Downing on behalf of the Appel¬ 
lant (Oriental Life A.ssurance Company),_ 

The Married Women’s Property Act of 
IS74, applies also to Hindus^ as there are 
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daughters, the Company must be protected 
fi^om any claim on their part. The Com¬ 
pany paid the amount in Court and retained 
in their own liands, the sum of Hs. 700 and 
odd due to the daughters. This they are 
bound to retain, until the production of the 
certificate. The retention is not, therefere, 
wrongful, and they are not hound to pay 
interest. 

The Hon’ble ^Mr. T. V, SeJingi, { belialf 
of the sons),— 

rhe real nature of a life insurance con¬ 
tract is not generally understood. Though 
the contract may indicate the persons for 
whose benefit the insurance wa.s effected, 
still they cannot sue to enforce the contract 
for they are not parties to it. Jn sucli a 
case, the insurance amount forms part of 
the estate of the deceased, and i,s a deljt due 
to the deceased within tlie meaning of sec* 
tion 4of Act VII of lS8f>, and a succession 
certificate is a sufficient protection. 

It is so far a part of the estate of the 
deceased that it is also open to the insurred to 
make a disposition of the insured amount by 
Will, etc., during his life-time. Unless the 
deceased had created a further trust in 
favour of his sons and daughters, so as to 
Rive the daughters a distinct interest, succes¬ 
sion certificate obtained by the sons, is a 
sufficient protection to the debtor. The 
detention of the money by the Company, in 
these circumstances, is a wron^nl with¬ 
holding, so as to make the Company liable for 
interest from tlie date on which a notice 
was sent to tlie Company that it would be 
claimed. These principles are well laid down 
in Cleave v. Mutual Reserve Fund Life 
Association (1). 

Mr, 7). M. iJou-mng in reply pointed out 
that what the Company seeks for, is a pro¬ 
tection from being proceeded against by other 
members of the family, for which purpose 
only they wish to have an assurance. 

JUDGMENT.—This is an appeal from 
the District Court of Rajamundry in a suit 
by the four sons of one Nagayya against the 
Oriental Life Assurance Company to recover 
the amount alleged to be due to them on 
a life insurance policy dated the yth Decem¬ 
ber 189G, executed by the company in favour 
of the said Nagayya. The policy was in¬ 
tended for the benefit of Nagayya’s wife and 

(1) (1S9:') 1 Q. B. 147; 61 L. J. B. 128; 66 L. T. 

40 W. U. 230; 56 J. P. 180, 


children. He died in 1902 leaving four sons 
and two daughters. The sons were all minors 
and succession certificate, Exhibit B, was 
obtained on their behalf by their maternal 
uncle ns their guardian for the amount due 
on the policy. The four sons claimed to 
be entitled to the amount to the exclusion 
of the two daugliters of Nagayya on the 
ground that the policy was the ancestral pro¬ 
perty of Nagayya. But the Company re¬ 
pudiated their exclusive claim being of opinion 
that under the contract of insurance all 
the children of Nagayya including the 
daughters were entitled to the amount due 
under the policy Exin'bit I in the case. This 
document sets out that the insurance was in¬ 
tended for the oenefit of Nagayya’s wife and 
children and the Company undertook, on the 
death of Nagayya te pay the amount due to 
the trustee or trustees who may be appointed 
by the assured in terms of the Married 
Women’s Property Act of by separte 

writing duly executed by liim and of which 
the Company sitall have due notice given 
to them in trust for the benefit of his wife 
Wounterupu Gowerammal and children byher 
marriage and in default of any such trusteeor 
trustees to the beneficiary or beneficiaries if 
she, he or they be of age and otlierwise capable 
of giving a di.scharge to the Company and if 
any one or more of them be not of age than 
jointly those of the beneficiaries who shall 
he of age and to the legal guardian of such 
of them as shall not be of age? We may 
point out that the Married Women’s Pro¬ 
perty Act is not applicable to Hindus. The 
Company overlooked this important circum¬ 
stance and a printed forih of policy appro* 
priate to cases to which the Act would be 
applicable, was used for the occasion. One 
of tlje daughters died subsequently, and tlie 
Company required the production of an order 
appointing some one as guardian to the 
minors under the Guardians and Wards Act 
VIII of H90, and a succes.^ion certificate for 
the share which according to them was due 
to tlie deceased daughter and they took op 
the po.sition that the certificate granted for 
the policy amount as a debt to the deceased 
Nagayya was of no use (.see their letter 
Exhibit E dated the (>th October 1904 to 
the plaintiff's pleader Mr. Venkata Reddi). 
The first plaintiff on the 17th October 1904 
wrote to the Company stating that he had 
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attained majority; that he was the guardian 
of his minor brothers under the Hindu Law 
and was entitled to receive the Policy money 
without any order appointing him as guardian 
under Act VI11 of 1890, but offering to 
ob'ain such an order if insisted on and 
wished to know whether the Company would 
be prepared to pay him four-sixths of the 
amount due to himself and his brothers 
leaving the question of their right to the 
remaining two-sixths to be determined by a 
Court of competent jurisdiction (see Exhibit 
VII). He also pointed out in the letter 
that the Additional Sub-Conrtof Rajaraundry 
had decided in a suit brought by the son 
of the deceased daughter claiming a portion 
of the Policy amount against Nagayya’s 
sons that the daughter was not entitled to 
any share of the Policy money. The Com¬ 
pany replied declining to accept the decision 
of the Additional Subordinate Court as con¬ 
cluding the right of the daughters and 
stating that the amount due on the policy 
was not part of the estate of tlie deceased 
Nagayya, and insisting on the production 
of an order under Act VIII of 1890, re¬ 
ferred to in their previous letter. They 
subsequently offered, however, by letterdated 
the 31st October 1905 to pay the 1st plain¬ 
tiff his one-sixth share of the amount, but 
insisted, with respect to the remainder, on 
the production of a guardianship order and 
succession certificate which they had already 
demanded. The first plaintiff by another 
letter dated the 6th November 1905, 
pointed out the difficulty in obtaining an 
order appointing a guardian to his minor 
brothers as the property belonged to his 
undivided family and offering to give an 
indemnity bond, with respect to the amount 
due to his minor brothers. But the Com¬ 
pany adhered to the position already taken 
up by it. In their defence to the suit also 
the Company took up the same position 
and contended that the plaintiffs were entitl¬ 
ed only to four-sixths of the policy amount. 
The District Judge held that the premia 
fund for the policy came out of t!ie joint 
family property of Nagayya and his children 
and that the plaintiffs alone were entitled 
to the amount. This finding has not been 
impeached before us, and the plaintiff’s title 
to recover the whole amount is admitted. 
Thera can be no doubt that this view is 


correct. See Rajama v. Rama Krishnayya 
(2) and Mahadeva Rendia v. Rama Narayyana 
Randia. The Company denied the plaint¬ 
iff’s claim for any interest. The plaintiffs 
alleged that they were entitled to it from the 
9th July 1904, the date when the plaintiffs’ 
guardian first gave notice that interest would 
be charged. The District Judge held that 
the plaintiffs were entitled to interest on 
Hs. 1,461-2-8, a four-sixths of the amount 
due, from the 9th October 1904, when the 
Company refused to recognise the succession 
certificate Exhibit H and insisted on the pro¬ 
duction of the guardinship order and suc¬ 
cession certificate for the deceased daughter’s 
one .sixth share, up to the 26th February 
1906, on which date the Company paid the 
above amount into Court. But he held, that 
witli regard to the remaining two-sixths share, 
having regard to the terms of the policy, the 
Company was justified in withholding pay¬ 
ment as the proof now given in respect of 
the plaintiff’s claim for such share was not 
before the Company, and it would not be in 
a safe position in paying it to the plaint¬ 
iffs. The fourth issue in the case was 
whether the plaintiffs are entitled to collect 
the whole amount under the succession certi¬ 
ficate obtained by them from the District 
Court. Tlie District Judge observes that 
it was conceded for the plaintiffs that the 
finding on this issue .should be in favour of 
the Company. The learned Counsel for the 
appellant contends that the reason given by 
the lower Court for disallowing interest on 
the two-sixths share is equally applicable 
to the .sum of Rs. 1,'161-2-that the Com¬ 
pany had no proof tliat the policy was joint 
family property, and that the Company was 
justified in requiring a guardianship order for 
the minor sons. Mr. Slieshagiri Aiyar for the 
respondents contends that the amount due on 
the policy was a * debt due to the deceased;” 
that the succe.«sion certificate (Exhibit B) 
gave a conclusive title to the sons of Nagayya 
to recover it from the Company, and that the 
Company was in law guilty of wrongful 
detention of the money in refu.sing to re¬ 
cognise the plaintiff’s title to recover it under 
Exhibit B; that the admission made by the 
plaintiff’s pleader in the lower Court re¬ 
lating to a question of law is not binding on 

(2) 20 M 121, 
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his clients. We are of opinion that his 
contention is well-founded and must be up¬ 
held. Beyond obtaining the policy, Exhibit 
I, Nagayya took no steps to create any trust 
in favour of his wife and children with res¬ 
pect to the policy. The decision in (‘^leaver 
V. Mutual Reserve Fund Tjtfe Association (1), is 
exactly applicable to thiscaseand shows con¬ 
clusively, that the policy was part of the 
estate of Nagayya and that his heirs were 
entitled to the payment of the money on 
his death. In that case one James ^lay- 
brick effected insurance on his life with 
the Assurance Company for a sum of money 
in favour of his wife. The Company pro¬ 
mised by the policy to pay the amount to 
the wife if living at the time of the death 
of the insured. The question arose whether 
the executors of James Maybrick’s Will were 
entitled to sue the Company, upon the policy 
granted by it to the testator. There was 
another important question in the case to 
which it is not necessary to refer here. The 
Court of Appeal held that, apart from the 
Married Women’s Property Act, no one 
would have any right under the policy ex¬ 
cept the assured and his representatives: 
Lord Esher, Master of the Rolls, observes. 

The contract is with the husband and with 
no body else. The wife is no party to it. 
Apart from the statute, the right to sue 
on such a contract would clearly pass to the 
legal personal representatives of the 
husband. The promise is one which could 
only take effect upon hisdeath,and,therefore, 
it must be meant to be enforced by them. 
The condition in which the money is to be 
come payable is the death of James May brick.” 

**Apart from the statute, what would be 
the effect of making the money payable to 
the wife? It seems to me that as between 
the executors and the defendants it 
could have no effect. She is no party to 
the contract and I do not think that the 
defendants could have any right to follow 
the money they were bound to pay and 
consider how the executors might apply 
it. It Goes not seem to me that, apart 
from the statute, such a policy would 
create any trust in favour of the wife. 
James Maybrick might have altered the 
destination of the money at any time and 
might have dealt with it by Will or settle¬ 
ment. If he had done so, the defendants 


could not have, interfered. I think that 
apart from the statute, no interest would 
have passed to the wife by reason merely 
of her being named in the policy; and if 
the husband wished any such interest to 
pass to her, he must have left the money 
to her by Will or settled it upon her during 
his life. Otherwise, it would have passed to 
his executors or administrators.” Fry, Lord 
Justice, says: Independently of the Married 
Women’s Property Act, 1882, the effect of 
this transaction was, in my opinion, to create 
a contract by the defendants with James 
^laybrick that the defendants would, in the 
event which has occurred, pay Florence May- 
brick two thousand pounds assured; it would 
break by non-payment to her, but the 
cause of action resulting from such breach 
would vest in the executors of the assured 
and not in the payee. She was, independently 
of the statute, a stranger to the contract; it 
might have been put an end to by the 
contracting parties without her consent, and 
the breach of it would have given her no 
cause of action against any one.” In Ra- 
jamma V. Rama Krishnayya (2), this Court 
held thatthe widowof a personholdingapolicy 
of insurance would bo entitled to succession 
certiKcate if it was his self-acquired pro¬ 
perty. In Banchharan Mayundaq v. AdyU' 
nnth Bhattacharjee (.H), the Full Bench of the 
Calcutta High Court held that the fact that 
a debt existing during the life-time of the 
creditor was not payable until after his 
death did not affect its being a part of his 
estate and that a decree could not be passed 
for it in favour of his representatives without 
a succession certificate. We are clearly of 
opinion that the policy money was part of 
the estate of the deceased Nagayya and that 
under section 16 of the Succession Certificate 
Act, the plaintiffs obtained a conclusive 
title to recover it from the defendant com¬ 
pany and that the Company acted wrongly 
in refusing to make payment and that the 
deci.sion of the Di.strict Court awarding in¬ 
terest to the plaintiffs is right. We dismiss 
the appeal with costs. 

Appeal dismissed. 

(2) 30 C. 936; 10 C. L. J. 180; 13 C. W. \. 908; 3 
Inti. Ca.**. 492, 
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SOWDAGER NABHEEKAN V. MUHAMMAD HDSSAIN. 
(b. C.9M. L. T. 372.) 

MADRAS HIGH COURT. 

Appeal against Order No. 64 of 1910. 

February 16, 1911. 

Present'. —Mr. Justice Abdur Rahim and 

Mr. Justice Ayling. 

SOWDAGER NABHEEKAN SAHIB— 

Plaintiff—Appellant 
versus 

T. S. MUHAMMAD HUSSAIN SAHIB— 

Defendant—Rf.spondrnt. 

Cn‘i7 Procedure Code (Act XIV of >882^, s. IC —Suit 
for recovery of price cf laruh—Jurigdiction - Small 
Cause miit—Provincial Small Cause Courts Act (IX of 
1887), «. 23, effect of. 

A suit to recover unpaid purcliaao.money of laml 
ia not a suit for the determination of a riglit to, or iii- 
terest in, immoveable property and is oongnizable by 
a Small Cause Court. 

Section 16 of the Cinl Procedure Code, 1882, does 
not preclude all Courts, other than the Court with¬ 
in whose local jurisdiction certain immoveable pro- 
jierty is situated, from trying any question re- 
iating to title to that property wliore it is merely in- 
i’idental to the reliefs whicli the jtlaintiff 8(‘eks by 
hia suit. 

Where a Small Cause Court returns a plaint 
under section 23 of the Provincial Small Cause 
Courts Act for presentation to the proper Court 
on the ground that the relief claimed by the plaint¬ 
iff depends on proof of j)laintiff’8 title to land, it is 
nob incumbent on the plaintiff to present the 
])laint to the Court having local jurisdiction over the 
property. He may present his plaint to any Civil 
Court which has jurisdiction to try the suit. 

The effect of an order under section 23 is merely 
lo remove the bar to the jurisdiction of the ordinary 
Courts imposed by section 10 of the Provincial Small 
Cause Cimrts Act. 

Veeraragh/ii'a v. Kritihuasnmi, 6 M. 344 and Ahmad 
Khan V. Abdul R<ihinan Khan, 26 A. 603, followed. 

Matur Subbayya v, Kota Krishnaiya, 28 M. 227, not 
approved. 

Appeal against the order of the Temporary 
Subordinate Judge’s Court of Guntur in A. 

S. No. 152 of 1907 (0. S. No. 582 of 1905 
on the file of the District Munsif’s Court of 
Guntur) dated the 5th day of February 

1910. 

JUDGMENT.—The appellant instituted 
this suit in the District Munsif*s Court at 
Guntur in its ordinary civil jurisdiclicn in 
order to recover a certain sum of m >ney 
which the defendant had agreed to pay to 
the Government as consideration for a cer* 
tain parcel of land situate in Terali, wdiich 
the plaintiff, who had originally acquired the 
land from the Government, sold to tliedefend* 
ant and which the defendant failed to pay 
as required by the contract. We have no 
doubt thftt spgh R spit is pot a suit for the 


determination of a right to, or an interest in. 
immoveable property, within the meaning of 
section 16, Civil Procedure Code of 1882, 
although by reason of the defence set up by 
the defendants the plaintiff’.s right to recover 
the money may incidentally involve the de¬ 
termination of the plaintiff’s right to im¬ 
moveable property. Sub-section (d) applies 
only to suits the object of which is to obtain a 
determination of the title to immoveable pro¬ 
perty, and obviously it was not intended by 
that section to preclude all Courts other than 
the Court within whose local jurisdiction 
certain immoveable property is situated 
from trying any question relating to title 
to that property where it is merely inci¬ 
dental to the reliefs which the plaintiff 
really seeks by his suit. The cases of Vira- 
raghava v. Krishnasivami (1) and Ahmad 
Khan v. Abdul Rahman Khan (2) are clear 
authorities for this view. Our attention has 
however, been drawn by the learned Counsel 
for the respondent to Maiuri Subbayya v. Kota 
Krishnayya (3) which holds that a suit for the 
recovery of unpaid purchase-money is a suit 
to which section 16, sub-section (d), applies. 
That is not exactly the case here; but it 
seems to u.s that the principle of that de¬ 
cision, if we are prepared to accept it, would 
apply to the pre.sent case. We are unable, 
however, with great deference to the learned 
Judges who decided Matur Subbayya v Kota 
Krishnayya (3), to accept this interpretation 
of the section. It does not appear that the 
decision reported in Viraroghava v. Krishna- 
swami (1) and Ahmad Khan v. Abdul 
Rahman Khan (2) were brought to their 
notice and it does not seem to us that a 
suit to recover unpaid purchase-money 
can well be called a suit for the determi- 

nation of a right to. or interest in. im¬ 
moveable property. 

The next question relates to the proper 
construction of section 23, Provincial Small 
Cause ConHs Act. The facts which raise 
that que.st.on are these. The plaint in this 
suit was firat presented in the District Mun- 
s.f s Court at Guntur in its small cause juris- 
diction but the District ilunsif. holding upon 

the pleadings that the relief claimed by the 

p am iff depended upon the proof of the 
plaintiffs title to the parcel of land sold by 

(1) 6M. 344. ^ 

(2) 26 A. 603. 

( 3 ) £8 AI. 227. 
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the plaintiff to the defendant, returned the 
plaint for presentation to the proper Court. 
The plaintiff then filed the plaint in the same 
District Mun.sif’s Court in its ordinary juris¬ 
diction and he tried the suit and decreed it 
in favour of tlie plaintiff. It is contended in 
support of the Subordinate Judge’s judgment 
that, when the plaint wa.s returned under 
section 23 of the Provincial Small Cause 
Courts Act for presentation to tlie proper 
Court, it could only be presented to the Court 
within whose local jurisdiction tlie land was 
situate. We are unable to accede to thi.s 
contention. The section does not say that 
the plaint is to be presented to the Court hav¬ 
ing local jurisdiction over the property but to 
the Court having jurisdiction to determine the 
title. If the Guntur District ilunsif’s Court 
had jurisdiction as we have held that ithad, to 
determine the question of title to the land 
in Tenali in a suit in which that question 
arose incidentally, section 23 of the Provincial 
Small Cause Courts Act cannot help the de¬ 
fendant. The effect of an order under sec« 
tion 23 is merely to remove the bar to the 
jurisdiction of the ordinary Courts imposed 
by section Ifi of the Provincial Small Cause 
Courts Act. The decree of the Subordinate 
Judge will be set aside and he will be direct¬ 
ed to dispose of the appeal according to law. 
Co.sts will abide the result. 

Decree set aside. 


<s. ( . J3 C. L. J. 432.) 

CALCUTTA HIGH COURT. 

Miscem.ankous Civil Appeal No. 5!I5 

OP 1910. 

February 24, 1911. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

GOLAB CHAND —Judgment-debtor— 

Appellant 

VBTS^iS 

BAHURIA RAM MURAT KOFR— 
Deckfe-holdep.—Respondent. 

Court-fees—Extensiori of time originally fixed for pay¬ 
ment of Court fees—Power of Court—Court Fees Act 
(VII of 1870>/, 8. ll —Civil Procedure Code (Act V 
of 1908^, ss. 148, 149. 

A Court has power under section 11 of the 
Oonrt Fees Act to enlarjfo the time originally fixed 
for the payment of Court-fees, even when ap- 
plication to enlarge the time is made after the ex¬ 
piry of the time within which the Court-fees wore 
iirdered to be paid. 


Appeal heard under Order XLl, rale il, of 
the Code of Civil Procedure, from the order 
of the District Judge of Saran,dated the 13th 
September, 1910, affirming that of the Sub¬ 
ordinate Judgeof Saran, dated the Slat March 
1909. 

Babus Du'arka Nath Hitter and Bejoy 
Kumar Bhattacharjee, for tlie Appellant. 

JUDGMENT.—This is an appeal on 
behalf of the judgment-debtor against an 
order made in the course of proceedings for 
assessment if mesne profits as directed by the 
decree in the suit. Upon the application 
of tlie decree-lioldera, the mesne profits were 
assessed; it was then found that the Court- 
fees paid on the plaint were insufficient. 
They were, therefore,directed undersection 11 
cf the Court Fees Act to pay the additional 
fees within a week from the 6th April 1910. 
The Court fees, however, were not paid till 
the 14th May, 1910, when the decree-holders 
prayed that the time fixed for payment 
might be enlarged. This application was 
granted, and the fees accepted. Thereupon 
the judgment-debtor objected that the Court 
had no jurisdiction to extend the time and 
that it was obligatory upon the Court to 
dismiss the application for mesne profits 
under section 11 of the Court Fees Act. 
This objection was overruled. The judg¬ 
ment-debtor thereupon appealed to the Dis¬ 
trict Judge. He has held that the order in 
question was not open to appeal and that at 
any rate there was no substance in the objec¬ 
tion of the judgment-debtor. 

The judgment-debfar has now appealed to 
this Court, and on his behalf it has been con¬ 
tended that section 148 of the Code of 
1908 has no application to this ca.se, as tlie 
order for payment of additional Court-fee.s 
was made under .section 11 of the Court 
Fees Act. It has further been urged upon the 
authority of the decision of this Court in the 
case of Kftval Kishari Singh v. Sookhanil) that 
it was not competent to the Court to make 
any order other than one of dismis.sal of the 
application. In our opinion, there is no force 
in these contentions. In the first place, the 
case upon which reliance has been placed is 
clearly distinguishable. There an application 
bad been made for assessment of mesne profits. 
The mesne profits were assessed and the 
decree-holder was called upon to pay the 
additional Court-fees within a time prescrib- 
(1) 24 C. 173; 1 C. W. N. 243. 
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©d. He failed to carry out the order of the 
Court, and the application was dismissed. 
He subsequently made another application 
for assessment of mesne profits. It was 
ruled, under those circumstances, that the 
second application could not be maintained 
and that the proper course for tlie decree- 
holder to pursue was to take appropriate 
steps for revival of the previous applica¬ 
tion. It is worthy of note that the subse¬ 
quent decision of this Court in tlie case 
of Kishore Ohose v. Oopi Kant Shalia(2), 
shows that even this doctrine is of a limited 
application. In any event, this principle can 
have no possible application to the facts of 
the present case, because here the application 
has not been dismissed; the Court has, on the 
other hand, extended the time and accepted 
the Court-fees tendered. But it has been 
argued that section 148 of the Code of 1908 
has no application, because that section applies 
only to acts prescribed or allowed by the Code. 
It is not necessary, however, to decide 
whetlier section 148 has any direct application 
here, though tlie view may possibly be main¬ 
tained that even independently of section 11 
of the Court Fees Act, the Court might have 
proceeded under section 149 of the Code of 
1908 in which event section 148 would have 
been applicable. But even if it be conceded 
that section 148 has no application, we 
think that it is not a reasonable construction 
of section 11 of the Court Fees Act, to liold 
that the Court has no power to enlarge the 
time originally fixed for the payment of 
Court fees. A similar question was raised 
with reference to the provisions of section 
549 of the Code of 1882 which authorizes the 
Appellate Court to require security for costs 
from the appellant. That section provides 
that if the security demanded, be not furnish¬ 
ed within such time as the Court orders, 
the Court shall reject the appeal. Upon a 
construction of this provision, it was argued 
in two cases that once the time granted by 
the Court had expired, it was not competent 
to the Court to enlarge the time. But this 
view was negatived by their Lordships of the 
Judicial Committee. Rajah Ali v. Amir 
Hossain (3) and Badri Narain v. Sheo Kcer 
(4). In the latter case Sir Richard Coucli 
observed that the words ‘‘if such security be 

(2) 28 C. 242. 

(3) 17 C. 1. 

(4) 17 C. 512; 17 I. A. 1. 


not furnished within such time as the Court 
orders, the Court shall reject the appeal” ap¬ 
peared to be consistent with the Court having 
power to make fresh orders with regard to 
tlie time within which the security should 
be furnished and not to fetter in the way 
that Nvas contended for by tlie learned Counsel, 
that having once made an order and fixed a 
time tliey could make no alteration in it, no 
matter wdiat circumstances iniglit occur which 
would render it impossible for that order to 
be complied with, that would not be a 
reasonable construction of that Act; the other 
construction was a reasonable one, tliat the 
application to tlie Court to enlarge the 
time for giving security might be made 
either before or after the expiration of the 
time within whicli tlie security had been 
ordered to be furnished, and tlie Court might 
thereupon enlarge the time according to any 
necessity whicli might arise, where it was 
proper that they should do so. This principle 
of construction is, in our opinion, clearly 
applicable to the provisions of section 11 of 
the Court Fees Act. The course pursued 
by the Court of first instance was, therefore, 
right in the circumstances of tin’s case, and 
no reason has been shown why we should 
interfere with the exercise of discretion 
by that Court. The appeal is, therefore, dis¬ 
missed. 

Appeal disiniseed. 


(s. c. 43 C. L. J. 447.) 

CALCUTTA HIGH COURT. 

SiicoND Civil Api'kal No. 781 of 190S. 

May 16, 1910. 

Present: —Mr. Justice Alookerjee and 
Mr. Justice Carndulf. 

CHARU CHANDRA PAL ani' OTiiEr\S— 
pLAiNiiFFS—A ppellants 

versus 

KALIDAS CHANDRA— Defendant— 

Respondent. 

Adinisiintiator—Alienation n ithouf leave of Court — 
VoiilnUe, not void—Jkiiefit to eittatc—Itepaymenl <f 
debt of ou'/ier if p'-operty—Avoidunce of alienation — 
Keepiiiij advanlayc obtained under olicniilion--Probate 
and Adininiftration AiT ( V of 188D, n. 90. 

•Vn alienation by aji adniinistnitor witliout leave 
of tlie CoJirt, where sucli leave is nocossarv utuler 
seetion GO of the Probate and Administration Act, is 
not void bnt merely voidable; and, conse(|uently, no 
person who is entitled to avoid the transaction ought 
to bo allowed to do so in biieh a manner as to 
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enable him to recover property whicli would other¬ 
wise he lost to him and at the same time to keep the 
money or other advantages which he has obtained 
under it. 

The Eaafeni Morlii>i<fe and Agency C». Ld. v. R/dxiti 
Kumar Roy, 3 C. L. J. 200 followed. 

Where it is found that an administrator ereatod 
a mortgaj^e without the permission of the Cf)urf, hut 
he did it for the benefit of the estate, tliat is, to repay 
a loan taken by the original owner, tlie nnwtgage 
should not be avoided unconditionally; and when the 
plaintiff does not offer to pay off the mortgage, the 
transaction cannot be set a.side. 

Appeal from the decree of the District Judge 
of 24-Perganna8, dated the 2nd January 1908, 
confirming that of the Subordinate Judge 
of 24-Parganna8, dated the 8th September 

1906. 

Babu Bepin Behary Ghose, for the Appel¬ 
lants. 

Babu Dehendra Chandra Mnllick, for the 
Respondent. 

JUDGMENT.—This is an appeal on 
behalf of the plaintiffs in a suit for declara¬ 
tion that a mortgage executed by their 
mother, as administratrix to the estate of 
their maternal grandfather, is not binding 
upon them as reversionary heirs. The learn¬ 
ed Judge in the Court below has found that 
this mortgage was executed by the adminis¬ 
tratrix in order to re-pay a loan taken by 
the maternal grandfather of the plaintiffs. 
He has further held that, although this 
mortgage was created without the previous 
permission of the Court as required by 
section 90 sub-section (3) of the Probate 
and Administration Act and was conse¬ 
quently voidable, yet as the transaction was 
for the benefit of the estate, the plaintiffs 
ought not to be allowed to avoid it except 
upon equitable terms. In this view the 
District Judge has dismissed the suit. In 
our opinion, the decree made by the District 
Judge is just and ought to be affirmed. It 
has been pointed out by this Court in the 
case of The Eastern Mortgage and Agency Co. 
Ld. y. RehafiKumar Roy (1), that an aliena¬ 
tion by an administrator without leave of 
the Court where such leave is necessary 
under section 90 of the Probate and Ad¬ 
ministration Act, is not void but merely 
voidable; and, consequently, no person wlio 
is entitled to avoid the transaction ought to 
be allowed to do so in such a manner as to 
enable him to recover property which would 
otherwise be lost to him and at the same 

(1) 3C. h. J. 260. 
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time to keep the money or other advantages 
which he has obtained under it. In the 
present case, the plaintiffs have not offered 
to pay up the mortgagee, whose money went 
to satisfy the debt of their maternal grand¬ 
father. Consequently, they are not entitled 
to obtain the declaration which they seek. 
They cannot be permitted to take his estate 
while they refuse to bear the burden of 
his debts. The District Judge has cor¬ 
rectly found that the plaintiffs as rever¬ 
sionary heirs are persons interested in the 
property, at who.se instance the mortgage 
may be avoided under section 90, but they 
are not entitled to avoid it unconditionally 
as they seek to do. The result, therefore, 
is that the decree made by the Court be¬ 
low must be affirmed and this appeal dis¬ 
missed with costs. 

Appeal dismissed. 


(s. (■- 13 C. L/. <1. 454.) 

CALCUTTA HIGH COURT. 

Reoclar Civil Appeal No. 385 ok 1909. 

Way 5, 1910. 

Present: —Mr. Justice Wookerjee and 
^Ir. Justice Carnduff. 

HEMANTA KUMAR GHOSE— Defendakt 

— Appellant 

RAJENDRA BALA DASI— Plaintiff- 

Respondent. 

Itenijnl Tenancy Acf,f\'III of 1885), n. J7l— Vndrr. 

tenure-holder, deiiosd by—Soring toij>erior tenure Ji'oin 
mlc for arrears of rent—Sale likely to be brouyhf about 
partially by reason of his oun default—Equitable 
defence. 

All un<ler-tenuro-h()l(ler. who has saved a superior 
tenure from sale in cxecufion of a decree for arrears 
<if rent by a deposit under section 171 of the Bengal 
'J'enancj Act, is entitle*! to nniintain a suit for the 
rec<iverv of the ainount dep*).‘5ited by him by enforc¬ 
ing the charge create*! in his favour by the section, 
although the impending sale was likely to bo brought 
ab*uit partially, at any rate, by reason of bis own 
default. 

But t*) such a claim the defentlant is entitled to 
interp*ise an c*|uitablc defence. 

If it is established that j>art of the sum deposited 
by him to avert the sale was payable by him to 
the 9Upori*)r lanillord, ho is not entitled to rccovci 
that sum. 

Appeal from the decree of the Subor¬ 
dinate Judge of Khulna, dated the 4th Juno 
1909. 
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Baba Basanta Ooomar Bose, Dr. Sarat 
Chandra Bnsak, Babas liarihar Prasad Sinha 
ar.cl Raghunath Singh, for the Appellant. 

Babas Jogesh Chandra Roy and Sarat 
Chandra Ghose, for the Respondent. 

JUDGMENT.—The question of law 
raised in this appeal relates to the right 
of an under-tenure-holder who lias saved 
superior tenure from sale in execution of 
a decree for arrears of rent by a deposit 
under section 171 of the Bengal Tenancy 
Act, when it is found that the impending 
sale was likely to be brought about partially 
at any rate by reason of his own default. 

There is no controversy as to the facts 
which have given rise to the present litiga¬ 
tion. On the ‘2Gth January ISS’i, one 
Shama Sundari granted a darputni lease in 
respectof the land which has been subsequently 
acquired by the present appellant by pur¬ 
chase in 1905. On the 17t!i June 1895, 
the then holder of the darganti executed an 
ijara lease for 40 years in respect of six- 
annas share of the land comprised in the 
darganti. The (irst plaintiff is the present 
holder of the ijara interest. Under the 
terms of inara contract, Hs. 500 was fixed 
R.s the annual rent; but out of this sum 
the ijurailar was to pay Rs. 230 and odd 
to Shama Sundari and the balance Rs. 263 
and odd to the Uargantidar. On the 1st 
July 1907, Shama Sundari obtained a decree 
for arrears of rent against tlie recorded 
Uargantidar. She took out execution and as 
the property was about to be sold, the two 
plaintiffs averted the sale by a deposit 
of Rs. 8,421-0 under the Bengal 
Tenancy Act. Out of this sura, the first 
plaintiff win is the holder of the ijara 
interest depo.sited Rs. 7,000; the remainder 
was deposited by the second plaintiff, who 
is the tenant under her. On the 8th 
April 1908, the plaintiffs commenced the 
present action for recovery of this sum by 
enforcing the charge created in their favour 
by section 171 of the Bengal Tenancy Act. 
One of the defences raised to the claim 
was to the effect that as the first plaintiff was 
herself in default the suit was not maintain¬ 
able. The Court below has overruled this 
objection, and, in our opinion, very properly. 
On behalf of the appellant it has been 
contended, however, that although the suit 
may be maintainable, the first plaintiff is 
uot entitled to recover the entire sum de¬ 


posited by her, inasmuch as the sale which 
she averted by the deposit was about to 
take place, partially at any rate, owing to 
her own default. This contention is clear¬ 
ly just. There can be no question that if 
it is established tlmt the first plaintiff 
failed to pay tlie head-rent due to Shama 
Sundari as agreed upon by the ijaradar 
under the contract of the 17th June, 1895, 
the defendant-appellant is entitled to urge 
that Nuch amount should be deducted 
from the claim. No doubt, section 171 of 
the Bengal Tenancy Act provides that the 
person wlio averts the sale is to obtain a 
charge upon the property saved and is also 
entitled to be placed in possession of the 
tenure or liolding. 'Phe section, however, 
expressly provides that nothing therein shall 
affect any other remedy to which any 

such person would be entitled. The plaint¬ 
iffs in this ca.se have not availed them¬ 
selves of their remedy under section 
171; they have not prayed to be placed 
in po.ssession of the tenure but they have 
asked for recovery of tlie money. To 
such a claim the defendant is entitled 
to interpose an equitable defence. But 
it is necessary for the determination of this 
point to send back the case to the Sub¬ 
ordinate Judge, because the question whe¬ 
ther the first plaintiff was in default or not 
has not been investigated. In so far as 
the .second plaintiff is concerned, it is con¬ 
ceded by the learned Vakil for the appellant 
that this equitable defence is not available. 
In so far, therefore, as the first plaintiff 
is concerned, if it is established that part 
of the sum deposited by her to avert the 
sale was payable by her to the .superior 
landlord under the ijara lease of the 17th 
June 1895, it is manifest that slie is not 
entitled to recover that sum from the de¬ 
fendant. 

The result, therefore, is that this appeal 
is allowed, the decree of the Subordinate 
Judge set aside in so far as tlie first plain¬ 
tiff is concerned, and the case remitted to 
him in order that accounts may be taken 
to determine whether the 6rst plaintiff was- 
in default and whether any portion of the 
sum actually depo.sited by her was payable 
by her under the lease of 1895. It has 
not been disputed that as tlie ijara lease 
covered only six-sixteenth of the land in¬ 
cluded in the darganti, the first plaintiff is 
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entitled to ten-sixteenth of the snm deposit¬ 
ed by her. The equitable defence, if it 
prevails at all, will be operative only 
against the six-sixteenth share. Costs of 
this appeal will abide the result. We assess 
the hearing fee at five gold mnhnrs. 

Appeal alloive l; (\ise rernamhd. 


(s. c. 15 C. W. iV. 411: 9 M. L. T. 445) 

PRIVY COUN CIL. 

Appeal from the Madras High Court. 

February 15, 1911. 

Pre ent :—Lord Macnagliten, Lord Hobson, 

Sir Arthur Wilson and Mr. Ameer Ali 

LINGAM KRISHNA BHUPATl DLVA 
GARU— Defendant—Appellant 

I'ersus 

SRI MIR/.A SRI PASL'PATl VIJAYA 

RAMA GAJAPATIRAJ MAHARAJA 
MANYA SULTAN BAHADUR 
OF VIZIANAGRAM— Plaintiff- 

Respondent. 

Mm tgagc-Simple or anonuilotis — Mortfjmjec's oplinn 
to fake po.^scKSUni on default nf pni/mrnf of intercut — 
Decreefor sale, whether mortgagee entitled to—Agreement 
to pay. 

A mortgji}i:e-bon(l contained a covenant to the 
effect that if the whole ora portion of the interest 
remains unpaid by the due elate, the inortgag‘*e shall 
take possession of the mortgaged ))r»)j)tTties im¬ 
mediately thereafter and enj<jy the said properties as 
under a usufructuary mortgage, and the profit shall 
be credited towards the interest of tliis document. 
If it I)e not sufficient for the interest, the mortgagor 
shall jiay off the doticit interest on the Uahilitv of the 
mortgage property, over other properties and himself. 
The bond further pmvided that after the discharge 
of the entire principal and interest of this document, 
the mortgagor shall receive back the mortgaged 
jiroperties, this document and the title-deeds. For 
the principal and interest of this document, this 
mortgaged property, the mortgagor and his heirs and 
other properties shall lie liable: 

Held, that the bond was a simple mortgage bond 
and the mortgagee was entitled to a decree for sale. 

Appeal from the decree of tbe High Court 
of Madras, dated January 9, 1908, affirming 
that of the District Judge of Vizagapatam, 
dated April 5th, 1904. 

FACTS:—The mortgage-deed, the terms 
of which are stated in the head-note, was exe¬ 
cuted on May 21st, 18^5 for the re-payment 
of Rs. 75,000 advanced by the plaintiff to the 
defendants. The interest was to run at 
the rate of 4 per cent, per annum. The mort¬ 
gagor not having paid off the money, thepre- 
sent suit was brought on January 13th, 1899 
for the amount of the bond, and for sale, or in 
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the alternative for possession of the mortgage 
property, in the event of the mortgage not 
being redeemed. The plaint contained an 
offer to redeem. The defence was that a 
suit to enforce the mortgage by a suit for 
sale does not lie; the mortgage was an ano¬ 
malous mortgage, and the mortgagee was en¬ 
titled to possession of the property only. 

Both the Courts below overruled the de¬ 
fendant’s objection and gave a decree to the 
plaintiff for sale. The defendant appealed. 

Mr. A. Cohot, K. C. and Mr. Dunne^ for the 
Defendant-Appellant. 

Sir R. Pinlaify K. (7., and Messrs. L, J)e- 
Oruj/ther, K. C. and Brown^ for the Plaintiff- 
Respondent. 

JUDGMENT. 

Lord Macnagwten. —It seems to their Lord- 
ships that this case is perfectly clear and the 
judgment appealed from perfectly right. 

The mortgagee advanced a large sum of 
money on terms very favourable to the mort¬ 
gagor. At the same time, he retained the posi¬ 
tion of a .simple mortgagee. That is so ex¬ 
pressed in the deed itself the mortgagor has 
not fulfilled tlie obligations he undertook. 
After prolonged forbearance and fifteen years 
after the mortgage was made, the mortgagee, 
wliose intere.st is greatly in arrear, comes 
forward and says. *1 am a simple mortgagee,” 
and he ask.s the Court to enforce his rights. 
The decree was a matter of course. 

Their Lordships will, therefore, humbly ad¬ 
vise His Alajesty to dismiss the appeal and 
the appellant must pay the costs. 

Solicitors : Messrs. Chapmaut Walker and 
Shephard, for the Appellant. 

Solicitor: Mr. D. thant, for the Respondent. 

Appeal dismissed. 


U. C . 15 C. W. N. 44?; 9 M. L. T. 446; 8 A. L. J. 480.) 

PRIVY COUNCIL. 

Appeal from the Calcutta High Court. 

February 28, 1911. 

Present :—Lord Macnaghten, Lord Mersey, 
Lord Robson, Sir Arthur Wilson and 

Mr. Ameer Ali 

Sheikh MAHOMED JAN— Pluntiff— 

Appellant 

Munshi GANGA BISHUN SINGH and 

OTHERS-.—Defendants —Respondents. 
Contract .4t’t (IX of IH72J, ss. 59, ftO^Appropriation 
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of pnymeiil to tipecijied debt—Amount credited to 
another debt bij creditor without consent oj debtor, if 
valid—Revenue sale—Payment of specified arrear — 
Appropi'iaiion to othei’ arrear by Collector, iflegal-^Sale 
for specified arrears, if valid. 

Where money is expressly paid I>y a debtor to 
satisfy a specified debt, and it is received and 
acknowledged on tliat account, it is not in the power 
of one of the parties to tlio transaction, witliont the 
assentoftho other, to vary the effect of the trans¬ 
action by altering the apjn'opriation in which both 
originally concurred, 

A proprietor of a certain mehal paid intiy the 
treasury a sum of money appropriating that payment 
to the revenue for the kist of January’, 1002, and the 
payment was received and accepted on that account. 
Subsequently, the officers of the treasury npj)roj>riatcd 
the sum paid, in the first jdace, to tho satisfaction of 
the Aisf of September l90l, and then, as far as tho 
money would go, towards the January 1902 kist, and 
afterwards the Collector put up tho property f«jr sale 
in respect of tho balance of the January list: 

Held, that tlie amount of tho January kist was not 
reallv tlue at tho time of tho .sale, and tho sale was 
illegal. 

(ianya liishun Singh v. ifahomed Jan, 33 C. 1193; 
10 C. W. N. 94tM, reversed. 

Appeal fromtiio judgmentof the High Court 
at Calcutta dated July Gth, 1906 and reported 
at 33 C. 1193: 10 C. W. N. 948, reversing 
that of the First Sub-Judge of Chapra, dated 
August 16th, 1904. 

y>r. L. DeOruyfher, K. C.. and Mr. 7. M. 
Parekh, for the Plaintitf-Appellant. 

Mr. P Dube, for the Respondents. 

JUDGMENT. 

Sir Aimhcr \V ilson.— This is an appeal from 
a decision of the High Court, Calcutta, 
overruling that of the Snhordinate Judge of 
Chapra. The object of the suit, as 
brouglit by the plaintiff and now appellant, 
was to set aside a Revenue sale, and to 
recover pos.^ession of the properly sold. The 
defendants were the purchasers and others who 
derived title from him. In the first Court 
the decision was in favour of the plaintilV 
upon grounds which it is unnecessary now to 
examine. 

From that decision there was an appeal 
to the High Court, and that Court over¬ 
ruled the decision of the fir.st Court. 
Various grounds were urged on the cne side 
and on the other, on the argument of that 
appeal, all of which were dealt with by the 
learned Judges in their judgment, but of 
all those grounds, there is only one which it 
appears to their Lordships necessary now 
to consider. 

The facts, so far as it is necessary to 
examine them at the present stage, can be 


shortly stated. The pr perty in question 
is an ijmuli kalam, forming part of the 
2\lahal Bhawaspur. That property was put 
up for sale by the Collector of Chapra on the 
16th September 1901, in respect of arrears 
of revenue, hut as no bidder offered, the 
('ollector stopped the sale, and declared that 
the whole estate would be put up to .sale 
at a later date, acting under section 14 of 
the Revenue Sale Law (Act XI of 1859). 

On the 17th September 1901, tlie plain¬ 
tiff (as permitted by section 14 already refer¬ 
red to) paid the arrear due, and was de¬ 
clared the purchaser of the ijamli kalam. 
He did not, Iiowever, receive his sale certi¬ 
ficate until tlie 8tli February 1902. In 
the meantime, between the sale and the sale 
certificate, kists of revenue became payable 
in respect of the properly in September 
1901 and in January 1902. 

On the 13th January 1902, tlie purchaser, 
tlie plaintiff-appellant, paid into the Treasury 
a sum of Ks. 73, appropriating that payment 
in the document which accompanied the pay¬ 
ment to the Gcveniment to the January kists, 
and payment was received and accepted on 
that account. Subsequently, however, the 
olficers of tlie Treasury appropriated tlie sum 
paid, in the first place tothesatisfactioncf the 
September 1901 kists, and then, as far as the 
money w'ould go, tow’aids tlie January 1902 
kists, the result being, accoVding to this 
method of accounting, to leave a sum of, 
Us. 16-12-2 still due in respect of the Janu¬ 
ary kitl. 

Subsequently, on the 26th March 1902, the 
Collector put up.the property for sale in 
respect of the amount, so appearing due, of 
the January kisf. 

The only point which tlieir Lordships think 
It necessary to dispose of on the present 
appeal is, wliether the amount of tlie January 
kisf in re.spect of whicli the sale was made was 
really due at the time of the sale.andwhether, 
therefore, there wasany legal power to sell. 

Much was said in the argument about the 
bearing upon the present case of certain pro¬ 
visions of the Contract Act relating to the 
appropriation of payments. Those enact¬ 
ments might, perhaps, have had a bearing 
upon the case, if the parties had not by tbeir 
own actions placed the matter beyond doubt. 

^he money in question in tlie present case 
was expressly paid to satisfy the January 
kisf, and it was received and acknowledged on 
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that account. It requiresnostatutory provision 
to show, that when money has been so paid 
and received and appropriated, it is not in the 
power of one of tlie parties to the transaction, 
without tlie assent of the other, to vary the 
effect of the transaction by altering tlie 
appropriation in wliich botli originally con- 
curred. 

For these reasons their l/ordsliips are of 
opinion tliat no arrears in respect of the 
January h-i$t were due at tlie date of the sale, 
and that, therefore, tlie sale was without 
jurisdiction. Accordingly, they will humbly 
advise His Majesty that the judgment and 
decree of the High Court should be set 
aside, and that of the Subordinate Judge 
restored, with costs in both Courts. 

The respondents will pay the costs of this 
appeal. 

Apppfil (illou'piJ. 

Solicitor for the Appellant; Mr. E. DpJ. 
gaJo. 

Solicitors for the Respondents: Messrs. Bur- 
ro?r, Bogers oml Nen'K, 


(s. < . 15 C. \V. N. 40(5; 13 C. L. .1. -iil; 9 M. L, T 

405: 8 A. L. J. 474.) 

PRIVY COUNCIL. 

Api-kal from TIIK Aloahabai) Hl.iU CocRT. 

February 15, 1911. 

riescn/:—Lord Macnaghten, Lord RoLson, 
Sir Arthur Wilson and Mr. Ameer Ali. 
Mvsammaf RHAWANl KUNWAK— 
Defendant—Appem.ant 
versus 

J\7>nirnr HI MM AT BAHADUR and 

ANOniEK—Pt.AlN TIFFS- ReSCON UENTS. 

Ilinihi !.cnr ~ W'iifinr—Paytiirut bij trI/e of husbamVii 
ilrbf (hirluij his }lfr.tiinv~ Vnlunhiry pnywcnt — ]Vifc 
vhcthn- ctifUlfil f» foy hcvKolf by of hunhanil'n 

properly after hiii dralli— Proof that hnsbainl or estate 
liable to pay—linrtlrn of proof. 

'I'lic imyinciit hy a Hirnlii wife <if her InisImiHr.s 
flobt during liis lifo-timo must bo cfuisiilorod, in the 
ubseiico (if evidence to tbo conti-orv, as a voluutarv 
payment, and will not support an alionation by the 
widow after her Ini.sbund's doatli of the estate which 
has descend(*d to her from him. 

An oblignfiou lies upon the purchaser to prove that 
the husband or Ids estate was bound to jmy the 
money which was paid by liis wife. 

Appeal from the judgment of the Allaliabad 
High Court (Stanley, C. J., and Karamat 
Husain, J.,) dated May 1st 1908, and reported 
as yC A. 352, setting aside that of the 
Subordinate Judge of Saharanpur, dated 
August 11th 190?, 


FACTS.—One Nityanand was a separated 
Hindu. Certain debts of his were paid off 
by his wife Mulo Kunwar during his life¬ 
time, from the sale-proceeds of a certain 
property. That sale having been set aside, 
Mulo Kunwar wa.s called upon to pay the 
money. At that time her husband was dead 
and she paid the money by selling a property 
which she had inherited from her husband. 
After her death, the plaintiffs who were her 
rever.sioners being Nityanand’a daughter’s 
sons brought this suit against the purchaser 
on the allegation that the sale of thepioperty 
by Mulo Kunwar was without legal necessity 
and was, tlierefore, void against them and 
that they were entitled to a decree for 
proprietary possession thereof. The defence 
was infer alia that it was the duty of Mulo 
Kunwar to sell the property of Nityanand 
to pay his debts and that the sale was binding 
upon the plaintiffs. The Sub-Judge dis¬ 
missed tlip suit. The plaintiffs appealed to 
tlie High Court which allowed the appeal 
and decreed the suit. A portion of the 
judgment of the High Courtis given below* 

* * First, it w'as urged that as the 

payments which were made by Mulo Kunwar 
were made in the life-time of her husband, 
they could not come within the meaning 
of the term debt ’ for the discharge of which 
his widow could lawfully sell the property 
she had inherited from him. * * • The 

Hrst contention, in my opinion, is well- 
founded. The obligation to pay the debt 
of a person whose estate is taken by another 
person rest.«, as Mr. Mayne puts it, upon 
the broad equity that he who takes the 
benefit should take the burden al.so.’ (Mayne 
on Hindu Law, section 327, page 42L 7th 
Kdition). The existence of debts due by the 
ancestor at the time of his death i.s, therefere, 
a condition precedent to the liability of the 
heir to pay them. If there are no debts 
due ly the deceased, his heir has no burden 
to take. In the case before us, certain debts 
incurred by Nityanand were, no doubt, paid 
off by lii.s wife, but they were paid in his 
life-time. In the absence of any evidence 
to prove the erntrnry, those payments must 
be presumed to have been voluntary pay¬ 
ments and the presumption gains much 
strength from the relationship of husband 
and wife in which the parties stood to each 
other. Such being the case, the property 
• 30 A. 362 at p. 368. 
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which Mulo Kunwar inherited from her 
husband Nityanand could not be made 
liable for the debts which had no existence 
at his death and the transfer of such pro¬ 
perty by her could not be deemed to be a 
transfer made for the payment of his debts. 
The plaintiffs, therefore, could not be bound 
by the sale deed executed by Mulo Kunwar on 
the 30th September 1S90.” 

Ihe defendant appealed to the I’rivy 
Council. 

Mr. Raikes\ for the Appellant. 

Mr. L. DeOrui/fher, K. C., and Mr. Ilm.'ff 
for the Respondents. 

JCDGMKNT. 

Loko Macnaqhten.— The facts of this case 
are very complicated in detail, but it .seems 
to their Lordships that judgment can be given 
in a single sentence. 

The appellant has not proved that there 
was any obligation on the part of Nityanand 
or his estate to pay the monies which were 
paid by his wife. The obligation lay upon 
the appellant to prove that there was such 
liability, and she has not satisfied it. 

Their Lordships will, therefore, humbly 
advise His Majesty that the appeal should 
be dismissed, and the appellant will pay the 
costs. 

Appeal (lismissed. 

Solicitors for the Appellant: Messrs. T. C. 
Summerhays vV Son. 

Solicitors for the Respondents: Messrs. 
Ranken^ Ford Co. 


CALCUTTA HIGH COURT. 

MiscEi.f.ANEors Civil Appeal No. 6-i 

OP 1910. 

April 24, 1911. 

JVesen/:—Mr. Justice Chittyand 
Mr. Justice N. Chatterjea. 

INDU MKAH—PETinoNEit— 

Appellant 

versus 

DARBAKSH BHUIYAN— Opposite Party 

—Respondent. 

Civil Procedxire Code (Act V of J908A 0. XU, n-. 

Appeal Ixeard ox parte against defendant No. 2 
tn loxccr Appellate Court—Second appeal by defendant 
No. 1 making plaintiff alone respondent — Re»hearing of 
appt>al, application for, by defendant No. 2—JuW«. 
diction of lou'jr Appellate Court to entertain appUca. 
tioi\. 


A suit wus brought by the plaintiff for recovery 
of possession of land against defendant No. 5. Ho 
obtained u deei'ee for ono-Iifth of his claim. Ho 
appoalod a^inst the tlocreo to the lower Appellate 
Court making all tlio defendants respondents, but 
defendant No. I alone n}>peared. The hover Appellate 
Court gave the plaintiff a decree in full. The 
(h'fendant No, 1 preferred Ji second appeal to tlio 
High Court which was snininarily dismissed under 
Order XLI, rule 11. The defendant No. 2, against 
whom the decree of the lower Apj)eilate Court 
was made e.r parte, tlieii applied to that Court under 
Order XLI, rule 21, for a re.hearing of the appeal 
in that Court as against him, and his application was 
tlisinis.sed on (Ik' gronnd of want of jurisdiction: 

Held, that as the defendant No. 2 was no ])arfv to 
the second appeal even in tianie, the lower AppeUate 
Court had Jttri.sdicth.n to entertain the application. 

^ Danwdar Manna v. Sarat Chandra Dhal, Vi C. W. 
X. 84(5; hid. Cas. 4(58; Kumudnath Roy Chowdhury v. 
R/ii Jatinilra Nath Choirdhiinj, 9 Ind. Ca.s, 189; 18 C. 
b. J. 221; 15 C. W. N. 899 and IMtonai Sardar, v. 
Tarak Nath Choirdhnri, 5 Ind Cas. 52.“); 12 C. L. J. 
53, distinguish(‘d. 


Appeal from the order of the Sub-Judge of 
Chittagong, dated October 9th, 1909. 

Uabus Moherdra Nath Roy and Krishna 
Prasad Sarhadhikari, for the Appellant. 

Habus Surendra Nath Onha, for tlie Re¬ 
spondent. 


JUDGMENT.-This is an appeal from 
an order of the 2nd Subordinate Judge of 
Chittagong refusing the petitioner’s appli- 
cation to set aside an e.r porfe decree under 
Order XLI, rule 2I,ofthe Civil Procedure 
Code. The learned Subordinate Judge de¬ 
cided that he had no jurisdiction to entertain 
tlie application. It appears that the plaintiff 
brought a suit for possession of certain land 
against five defendants, basing his title on a 
lease from defendant No. 5, and alleging that 
defendants t cs. 1 to 4 were trespassers. The 
Court of first instance found that the land 
belonged jointly to all five defendants and on 
I4tb February UCb’ gave the plaintiff a 
decree for one-fifth of hi.s claim, and for pos¬ 
session jointly with defendants Nos. 1 to 4. 
The plaintiff appealed against the decree 
making all the defendants respondents but 
defendant No. 1 alone appeared. On 22nd 
December 1908 the lower Appellate Court 
varied the decree of the Court of first instance 
and gave plaintiff a decree for the whole land. 
That decree was ex parte so far as defendant 
No. 2 (the petitioner-appellant before us) was 
concerned. Defendant No. 1 preferred an ap¬ 
peal to this Court making tlte plaintiff alone 
re.spondent, and bis appeal was summarily dis¬ 
missed uiider Order XLI, rule 11, on I ,t!i 
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May 1909. On 23th July 1909 defendant No. 2 
applied to the lower Appellate Court under 
Order A LI, rule 21, for a re*hearing of the 
appeal in that Court as against him, and his 
application, as we have said, has been dis¬ 
missed. J'lie sole point for our determination 
is, whether the lower Appellate Court had 
jurisdiction to entertain the application. In 
the petition of objection tiled by the plaint- 
tiff the only objection taken to the juris¬ 
diction of the lower Appellate Court was that 
by virtue of i\\e appeal by defendant No. 1 to 
this Court and its dismi.ssal under Order XIjI, 
rule 11, the decree of the lower Appellate 
Court had become tlie decree of this Court, 
and that it was, therefore, this Court alone 
which could entertain the application of de¬ 
fendant No. 2. From the judgment of the 
Second Subordinate Judgeit appears that there 
was a second objection, namely,that the lower 
Appellate Court which passed the ex pnrte 
decree was the Court of the Additional Sub¬ 
ordinate Judge which has since been abolish¬ 
ed and not that of the ?5ubordinate Judge. 
IVe may say at once that there is no force in 
this objectiiiU and it has not even been argued 
before us. 

Turning to the real point in the case we are 
of opinion that tlse various decisions connected 
with amendment of decrees and reviews of judg¬ 
ment, which liave been cited in argument, are 
not of much assistance. They turn upon a 
different state of facts and upon different sec- 
tions of the Civil Procedure Code. Somewhat 
more in point are those cases which decide 
that an original Court can entertain an appli¬ 
cation to .set aside an ex parte decree even 
where the applicant has preferred an appeal 
against that decree to a higher Court. See 
Damodar Mnnua v. Snrat Chatidra Dhal (1) 
and Knmud Nath Jhy Chowdliry v. Uai 
Jatindra Knth Chowdhry (2). In those cases, 
however, the application to set aside the ex 
parte decree was made while the appeal 
against it was pending and not finally dis¬ 
posed of. The case of Dhojiai Sardar v. 
Tarak Nath ChowJhuri (3) more closely 
resembles the present, inasmuch as the applica¬ 
tion there was made after the disposal of the 
appeal preferred by the other defendants. At 
the same time, it is not clear from the report 
or from the file of that case in this Court 

(0 13 C. AV. N. 846; 3 Ind. Cos. 468. 

(2) 13 C. L. J. 221; 15 C. W. N. 399; 9 Ind. Caa. 
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(3) 12 C. L.J. 6:*; 5 Ind. Cas. 525. 


which we have examined, that defendant 
No. 7 in that case was not made a party re¬ 
spondent to the appeal of defendants Nos. 1 and 
t which was dismis.sed. In the appeal before 
us it is certain that the present appellant was 
no party to the appeal of his brother defend¬ 
ant No. 1 even in name so that that case may 
be distinguished on that ground. If it were 
not distinguishable, it might have been neces¬ 
sary to consider whether the point should not 
be referred to a Full Bench: for, with all res¬ 
pect to the learned Judges who decided that 
case, we entertain doubts as to the correct- 
ne.ss of their decision. It appears to proceed 
upon the ground that hecnu.se the Appellate 
Court could, under section 514 of the Civil 
Procedure Code. 1882, on appeal by two of 
the defendant.'*, have reversed the decree ap¬ 
pealed from in favour of all, it must have 
acquired jurisdiction over the entire subject- 
matter and was competent to come to a de¬ 
termination in regard to the same as between 
all parties to the suit, and that that jurisdic¬ 
tion continued tliroughonl. This, however, 
seems to lose sight of the fact that power to 
pass a decree in favour of parties who are ab¬ 
sent and who have not asked forsoch relief, 
was expressly conferred by section 541 of tlie 
Civil Procedure Code, 1882, now represented 
by Order XLI, rule 4, and supplemented by 
rule 33. There can, after all, be no liarra in 
deciding in a man’s favour, even in his absence 
and without any direct request by him. Bat 
the conver.se does not necessarily follow, and 
indeed it is a well-established principle of oar 
jurisprudence tliat no person is bound by a 
decreee passed against him in his absence and 
against wliich he Ima had no opportunity of 
showing cause. 

Upon the undoubted facts of the present 
case it is ditHcuU to see how the decree of this 
Court, to which the present appellant was 
not a party even by name and of which 
he had no notice, can be said to be a decree 
against him. 

A.s a matter of convenience, it is obvious 
that the lower Appellate Court is in a much 
better position to deal with the present ap¬ 
plication than this Court as the default in ap¬ 
pearance took place in that Court. 

For these reasons we think that the learn¬ 
ed Subordinate Judge had jurisdiction to en¬ 
tertain the application, and we accordingly 
set aside his order of dismis.sal and remand 
the case to the lower Court for hearing an 



INblA^ OASfiS. 


277 


?ol. X] 

LACHHjIAN r. buagwan sauai. 

dispoSRl of the application on the merits. The 
appellant’s costs of this appeal must be paid 
by the respondent. We Hx the hearing-fee 
at two gold mohuTs. 

Case remanded. 


PUNJAB CHIEF COURT 
Second Civil Appeal No. 70 of 1910. 

April 25, 1911. 

Present Justice Shah Din and 

Mr. Justice Chevis. 

LACHHilAN- Plaintiff—Appellant 

versus 

BHAGWAN SAHAI and others— 
Defendants—Respondents. 

Cuitom -Gift—Reversion of property to donor and his 
descendanti on donee's ileath—No reversion if donee 
leaves inale or female descendants—Douce's descendants 
puss on successio7i to their otcn childi'en—"LnyyiiM, " 
meaning of. 

In the ubsouce nf a Kpeciiil custom, the donor and his 
descendants are not entitled, on the donee’s death, to 
oust the female descendants of the donee in the direct 
line. 

Singh v. Preni Koer, 8t T. K. 

J909; 76 V L.n. 1909; 118 I’. W. R U)0‘); 3 ind. Gas. 
GOI, followed. 

The daughters and eons, in other words, both ’ tin* 
mule anil female descendants of a donee bold not only 
for their omi life-time but also pass the succession to 
their children, and it is only in the event of the total 
extinction (»f the donee's descendants that the pro¬ 
perty reverts to the donor's line. 

The word "laivald” is often used of a man who has 

no sons. 

Second appeal from the order of the 
Divisional Judge, Ambala Division, dated 
the 20th November 1909, reversing that nf 
the Munsif Ist Class, Karnal, dated the 24th 
July 1909, decreeing plaintift’s claim. 

Lala Dwarka Das, for the Appellant. 

Mr. Devi Dyal, lor the Respondents. 

JUDGMENT.—Plaintiff and his aunt 
gifted the land in suit to Shibba, who has 
now gifted it to his son-in-law Bliagwan 
Sahai. Plaintiff, claiming to be the next 
heir on tlm death of Shibba, sues for a 
declaration that the gift shall not affect bis 
rights. Plaintiff is not a collateral of Shibba, 
but Shibba is sonle.ss, and plaintiff claims 
that the land will revert to him on Shibba’s 
death. The first Court gave plaintiff a decree 
but the learned Divisional Judge quoting 
Qurdit Singh v. Musanimai Preni Koer{l), held 
that plaintiff would not succeed so long as any 
direct descendants of Shibba, either male or 
female were alive, and dismissed the suit, 

(I) 841Mi.ll>09:76 P. L. R. 1900; 118 I*. W. R. 
1909; 3 ind Ctta 604. 


holding that plaintiff’s chance of succession 
in the presence of Shibba’s five daughters 
and three grandsons was too remote to 
entitle him to a decree. 

Plaintiff appeals, and on his behalf it is 
urged that on the death of a donee, the donor 
will succeed in the absence of descendants in 
the direct male line to the exclusion of the 
donee’s daugliters and their sons. No doubt 
in a case of contest between collaterals and 
daughters the onus of proving that the 
daughters or their issue succeed to the 
exclusion of collaterals rests on the daughters. 
But plaintiff is not a collacerai of the donee, 
and the case is not one of ordinary inherit¬ 
ance. Uurdit Singh V. Musam mat Prent Koer (1) 
is a clear authority for the proposition that the 
donor and liis descendants are not entitled to 
oust the female descendants of the donee in 
the direct line. In that judgment it is said 
the learned Counsel for the appellant admitted 
that he could not (luote any authority in 
which it was laid down that wlien there are 
daughters, land which has been gifted to her 
lineal ancestors reverts to the donor’s line 
and no such authority has been quoted before 
us. No doubt, there are rulings in which it 
is stated that tlie donor succeeds in the 
event of the donee dying sonless, but in none 
of these cases did the question of the rights 
of a female descendant of the donee ari.se, 
and these ruling.s cannot, therefore, be taken 
to decide tliat tlie donor excludes the daugh¬ 
ters of tlie donee, (rurdit Singh v. Musammat 
Prem Koer (1) is a direct ruling in support of 
the Divisional Judge’s decision, and in tlie 
absence of any ruling to the contrary, we 
must follow Gurdit Singh v. Mmammat 
Prem Koer (1). 

Then it is urged tliat, at the most, the 
daughters have only a life-interest in such 
cases, but again no authority is quoted in 
support of this view, and we are of opinion 
that no distinction can be drawn between 
the daughters and the sons of a donee and 
that both male and female descendants not 
only hold for their own life-time but also pa&s 
the succession on to their children, and that 
only in the event of tlie total extinction of 
descendants of tlie donee does the land 
revert to tlie donor’s line. The custom 
of reversion to the line of the donor is quite 
a different custom to the succession of 
collaterals, and we consider tlmt no argu¬ 
ments in Biippurt of the proposition that the 
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daugliter of a donee has only a life-interest 
can be based on authorities dealing with the 
case of a collateral. As there are no less 
than eight descendants of the donee alive riz.^ 
five daughters and three grandsons, we agree 
with the learned Divisional Judge that 
plaintiff’s chance of succession is too remote 
to justify his obtaining a decree. 

No doubt, plaintiff could have succeeded 
had ho proved a special cu.stom applicable 
to the parties by which the donor would 
exclude female descendants of the donee 
but no such special custom has been proved. 
It is urged, however, that the right of daugh¬ 
ters to succeed was never pleaded, and that 
plaintiff consequently could not know what 
he was required to prove. But clause I 
of the plaint says that Shibha is latcahl, and 
that after his death the land reverts to 
plaintiff, and in defendant's pleas, the 
answer to this clause is, that clause 4 is 
wrong and that plaintiff has no locas standi. 
The word loivahl is, no doubt, often used of a 
man who has no sous, but the denial that 
Shibba is lawald can only be interpreted 
to mean that Shibba is not clu'lilless for all 
the parties knew well that Shibba has no 
sons. So, whatever plaintiff meant by the 
word lawaid, it is clear that by denying the 
correctness of claii.se 4 of the plaint the 
defendants mean to say that Shibba was not 
childless, and th^t the land would not revert 
to plaintiff on his death. IMaintiff was 
represented by a pleader in the first Court, 
who, in reply, stated that plaintiff was the 
next heir to. Shibba. Plaintiff’s witnesse.'-', 
no doubt, said in e.xaininalion-in c'hicf that 
plaintiff was the next heir, but in cross- 
examination they were que.stioned as to the 
existence of daughters. So it cannot bo said 
that either in the pleadings or in the evi¬ 
dence the defendants emitted to set forward 
the existence of the daughters as a bar to 
plaintiff’s claim. 

We uphold the decision cf the learned 
Divisioral Judge ditraissing the suit and 
dismiss the appeal with costs. 

A fpeal dismissed. 


PUNJAB CHIEF COUaT. 
CniMiNAi, Appeal No. 707 op 1910. 

April 5, 1911. 

Present :—Mr. Justice Kensington and 
Mr. Justice Johnstone. 

HARDIT SINGH and others— 

Appellant.! 

versus 

EMPEROR —Respondent. 

PrnnlCoih (Act XLV of ISGO), 147, 149, :i23, 

’S'S2 - Sfparatc senfcnces for riofintj and cauainy hurt 
—Offenre of notiny not complete till hurt i» caused — 
Public servant luit acfiity in juiblic cnpacily^Appli- 
cnbilitij of s. 3^2, Indian Penal Code—Criminal Pro¬ 
cedure Cixlr (Act V of 1S9.V, i*. 408—Some members of 
iinlnii ful assembly s( ntenced to various teinis exceeding 
Jour years in .lyyregnic ~ Appeal lies to (he Chief Court 
—Appeal presented to Sessions Court—Duty of Sessions 
Jtidyc til return apiH’ol for presentation to proper Court 
—Pnner if Sessions .Judge to rcixo f case to Chief 
Con rt. 

TIu* Hvo ill innnher, drove <ifT the cutHc 

of eertaiii canal ofliciuls. On their way to tlic cattle 
jn)uiid they were overtaken hy t!ie owners 
who tried to rescue their cattle, but failing in 
tliis gave up tlie idea of using violence and began 
to take down tin? names of the accused with u 
view to instituting l«*gol procct'dings against them. 
At* this the accused got excited and attacked tlicir 
pursuers causing simple hurt to two of them. 'J'he 
accused were' trieil, convii-ted and sentenced as 
follows: 

'I’wo accnsi'd (i) Two years uiuler section 147, 

Indian IVnal Cod(', 

(il) One ^'eal• under aeclious 
.^23 1-19, Indian Penal Code, 
(o») 'I’hiee years under sections 
332 1-19, Indian Penal Code, 

♦ hoMU'cused (() 'J'he same us above in (i), 

(o) Six mr)iilhs under sections 
32.3 149, Indian Penal Code, 
{ill) The same as above in (ui). 

T'mi accu.scd ... (<) One year under section 147, 

Indian Penal Code, 

(ii) Six months under sections 
323 149. Indian Penal Code, 
{ill) IS motiths under sections 
332 149, Indian Penal Code. 

An appeal was presented to the Sessions Judge who 
reported the case to the Cliief P’ourt: 

Held, {1) that the ajijienl lay to the Chief Court, 
and that the Sessions Judge insfoad of reporting the 
ease sluudd have returned the appeal petition for 
jiresenlalion to tho Chief Court. 

tpieen-Emprcss V. Jai Sinyh^ 12 P. Jt. 19C0Cr.} 
P. L. K. IfcOO, p. 5() Cr., followeil, 

(2) that, as an uidawfni assembly becomes one 
guilty of rioting when violence is used, and in this 
case the unlawful assenihly rioted when two of 
till' pursnei’S were attacked, the inomlx?rs .of_ it 
cannot. Ijc convicted anil .«entunced separately for riot¬ 
ing and causing hurt. 

lihaijiran Smyh v. Kmperor, 4 P. ff. 11K)1 CT.; 52 I • 
L. U. 1901 (P. H.), followed. 

(3) that gccticii .332, Indian Penal Code, had no 
application to the case inaeninch tho cattle were 
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the private property of the canal utKciuls, who in 
attempting their rescue, w’ere acting as private in¬ 
dividuals. 

Appeal from the order of the District 
Magistrate, Gurdaspur, dated 28th October 
1910, convicting the appellants. 

Mr. Hoshan Lai, for Jagat Singh, Kishen 
Singh and Hardit Singli, Appellants. 

Mr. Broadway^ Assistant Legal Remem¬ 
brancer, for the Respondent. 

JUDGMENT.—Seven persons were f/m- 
ianei before the District Magisrate, Gurdas¬ 
pur, for rioting and other offences. Of these, 
two boys, by name Bhana and Mohun, were 
discharged and we are no longer concerned 
with them. The other five were all convicted 
and sentenced as follows : — 

Kishen .Singh and 

Jagat Singh ... (/) two years under 

section 147, Indian 
Penal Code; 

(u) one year under sec¬ 
tions 323 149; 

(Hi) three years under 
sections 332 149. 

Hardit Singh ... (0 twoyearsundersec- 

tion 147, Indian 
Penal Code; 

(a) six months under 
sections 323/149, 
Indian Penal Code; 
(Hi) three years under 
sections ;'32 149, 
Indian Penal Code; 
Achar Singli (0 one year under sec- 

Ishar Singh tion 147: 

(ii) six months under 
sections 323 149; 
(lii) IS months under 
section.s 332/149. 

We need not detail the story of the affair, 
which is told with sullicient clearness by the 
learned District Magistrate. Conviction <t) in 
each case is on account of the unlawful as¬ 
sembly, which was constituted after Mr. Cox 
began to note names conviction (u) on account 
of tlie assault by Hardit Singh and Jagat 
Singh upon Mr. Cox, and conviction (Hi) on 
account of the assault upon Ratan Chand 
after the unlawful assembly had come into 
existence; and the first important criticism of 
the judgment under appeal isthat this method 
of piecemeal convictions and consecutive 
sentenceB is illegal. 


Tlie criticism seems to us a sound one. 
Perusal of Bhagivan Singh v. Emperor (1) 
shosvs the error into which the District 
Magistrate has fallen. An unlawful 
assembly becomes one guilty of rioting when 
violence is used. Therefore, this unlawful 
assembly rioted only when Ratan Chand and 
Mr. Cox were attacked and the members of 
it cannot be convicted and sentenced sepa¬ 
rately for rioting and for the assaults in ques¬ 
tion, which latter form part of the offence dF 
rioting. We, therefore, hold that at most the 
ac used canonly be convicted of and sentenc¬ 
ed for rioting. We note here that there is 
no charge and no conviction on account of the 
attack by Kishen Singh upon Mr. Cox. This 
was a distinct offence by one of the accu-ed 
only, and by law could not be dealt with in 
this trial. 

Again, >ve cannot see that section 312, 
Indian Penal Code, has any liearing on this 
case. The cattle seized by the villagers were 
the private property of the Sub-overseer 
Ratan Chand and the chmokidar Kala, and 
Mr- Cox and Ratan Chand, in attempting 
to rescue tliein, were acting as private per¬ 
sons. 

Nor can the words towards the end of sec¬ 
tion 332, ‘ in consequence of something done 
Ac.,” bring that section in, for however much 
the resentment of the villagers may have been 
enhanced by the previous conduct of Ratan 
Chand, the immediate cause of the attack 
was the sitting down to note names of cul¬ 
prits for purposes of fnrtlier proceedings. 

But it seems to us quite clear that the 
accused were rioting. No doubt they try to 
make out alibis, but the result is a melan¬ 
choly failure. Analysed, what happened seems 
to be this. Certain villagers unknown drove 
off the cattle whiih, according to the prosecu¬ 
tion evidence, which is unrebutted, were 
grazing not in the villager’s crop.s but just by 
the gate of the canal bungalow compound. 
One owner Ratan Chand and Mr. Cox and 
others went in pursuit, and after certair. ad¬ 
ventures arrived at Kotla village to find the 
beasts just being driven into its precincis. 
Mr. Cox trying to liead them off was struck 
by Kishen Singh, accused, and then both he 
and Ratan Chand seem to have given up tlie 
idea of using violence. Mr Cox began totake 
down names at Ratan Chand’s dictation and 

the villager.s got excited and attacked the 
(1) 4 r. K. 1901 Crj o2 1’. L. K. 1901. 
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latter, whom they considered their enemy 
because of the many prosections he had 
launched aj^ainst tliem in connection with 
canal offences. Mr. Cox tried to help liis 
subordinate but was thrown down and lield 
down by Hardit Singh and Jagat Singh, ac¬ 
cused. Now, it seems to us that Mr. Cox and 
his followers vere witliin their rights in 
trying to get back the cattle by force; but 
even if they were not, tliey liad renounced 
the use of force before the accused, becom¬ 
ing an unlawful assembly, attacked tliem.and 
thu^ the attack was a wholly lawless and 
criminal one. 

Many other minor points in tlie case have 
been discussed; but in our opinion, the above 

is an adequate presentation of the real merits 

of the affair. 

The case seems to have been tried in 
a somewhat hasty maiu'er. There is no in¬ 
telligible map on tiie record and we think 
the District Magistrate might have made 
special inquiry to whether it wa< possible 
that the cattle were tre.spas.-ing on cultivated 
fields or not, according to the map the near¬ 
est a ch fie d to the bungalow is l,d00 
karama, or more than a mile away which 
seems hardly to be coiTe?t. We need not 
make an inquiry now for, according to our 
way of looking at the case, the accused are 
guilty of rioting even if in the first instance 
they were justified in seizing tlie cattle. As a 
matter of fact, they have not proved that they 
were so justified. 

Slight discrepancies,sucli as w hether Hardit 
Singh or Jagat Singh actually threw down 
Mr. Cox—both certainly attacked him - seem 
to us of little importance. 

ft seems that when ilr. Cox arrived at 
the Batala thona at 9 ev m. he found the 
cattle there. It is said Hardit S ngh had 
taken them there; hut he left without .signing 
any report or Jlegister This lias 1 ut little 
bearing on the case, unless it shows that 
Hardit Singh was afraid to admit his iden¬ 
tity as one of the captors of the cattle. 

[vastly, we think we should point out that 
when appeal wa.s made to the Se.ssions Court 
that Court slionld not on 24th November 
last have reported the case to this Court 
for erders. Appeal lay in t^ is Court, — See 
\_Queen-Kmpress v. Jai Singh (2)] and the 
appeal petition shou’d have been returned 
for presentation here. 

(2(12 P, B. 19C0 Cr.; P. L. R. 1900 p. .56 Cr. 


Returning to the m»ritsofthe case we 
think these appeals (Nos. 707 and 772 of 
1910)should be accepted, the convictions and 
sentences under sections 323 and 332 with 
section 149 being setaside, and that the con¬ 
victions, under section 147, Indian Penal Code, 

in the case of each appellant should be con¬ 
firmed. We think the appropriate sentences, 
judging by the parts taken in the affair by 
each appellant and the previous record of 
each as shown in the file, .should be — 

Hardit and Kishen Singh each 2 years’ rigo¬ 
rous imprisonment; 

Jagat Singh, who is their younge-t brother, 
months rigorous imprisonment, Isbar 
Singh and Acliar Singli one year. 


ALbAHAHAI) HIGH COURT. 

Sci ONU Civil, Ari-EAL No. 201 of 1911. 

April 1.3, 1911. 

Prf.seni: —Mr. Justice Tudball. 

KINOO JAT'JT—Plaintiff—A pi'KLLANT 

versfis 

Thakar HIRJ NANDAN UAL— 

D K FK N DA NT— Rbs PON DE N T. 

PiUu’uris jtojn’rn — Preftntnptinn tts t<i correctiicsn — 
Ilel'uttohlr jii'ion. 

1 hero inuy 1)0 a presumption thut wimt is cutercnl 
in t he ixifmtri'r papers is correct but that prc^snniptiou 
is rolmttable. 

Second appeal from the decision of the 
District Judge of Gorakhpur, dated ()th 
December 1910. 

Mr. ifaribans Snhai^ for the Appellant 

JUDGMENT.—This appeal arises out 
of a suit brought by the plaintiff-appellant to 
recover exce.ss rentalleged to have been ex¬ 
torted by the zemindar and also compensation 
for the same. His case was that his rent 
was R.s. 13 per annum and that the defend¬ 
ant a co-sharer, who was entitled to a one- 
third share in the rent had forced him to 
pay Rs. 8 odd which was some Rs. 4 or 
more excess rent. The defence was that 
the real rtnt was Rs. 25 odd, that this rent 
had for many years past been regularly paid, 
and that Rs. 8 odd which was taken by the 
defendant was the correct amount due from 
the plaintiff for which it is admitted a re¬ 
ceipt was granted. Tha Courts below have 
found, as a matter of fact, that for many 
years the rent actually paid was Rs. 25 a 
year and that there was no extortion. The 
plaintiff conies here in second appeal and it 



Vol. 1] 


INblAN OASES. 


;1] 


VELAtfDPDDI AFPAYYA V. KMPEROR. 

is urged that the Courts below have erred in 
law in that they have gone behind a certain 
attestation of rent by the defendant. It 
appears, as far as one can fee from the 
record, that a kamnigo went to the village to 
check the entries in the patwarVs papers and 
that on that occasion the parties to the pre¬ 
sent suit admitted before him that the rent 
of this holding was Rs. 13. At the utmost, 
this was merely an admission by the defend¬ 
ant and an admission which he has most 
clearly proved to have been incorrect by evi¬ 
dence both documentary and oral which has 
been accepted by the Courts below. There 
has been no such attestation of any lease as 
contemplated by section 97 of the Tenancy 
Act. There is no evidence on the record of 
any agreement between the parties whereby 
rent of Hs. 13 was fixed. In this respect, 
therefore, tlie Courts below liave not com¬ 
mitted an error in law. The only other 
ground taken is that the Courts below could 
not go beliind the entry in the patwart's 
papers. Tliere may be a presumption that 
what is entered in the patwari's papers is 
correct but that is a prevSumption which 
can be rebutted and in the present case has 
been rebutted by tlie evidence called in de¬ 
fence, which evidence ha.s b.-en accepted by 
both the Courts below. I find that no error 
in law liave been committed by the Court 
below. The question is one of fact. There 
is no force in this appeal. It is, therefore, 
dismissed. 

Appeal dismissed. 

MAUHAS HIGH COURT. 

CfiiMiNAii Appeal No. 89 of 1911. 

April 21, 1911. 

Present :—Mr. Justice Saukaran Nair. 
VELAGUPUDI APPAYVA- Appellant 

versus 

EMPEROR- Responuent. 

Penal Code (Act XLVoflHGO), s. ZQH -Kidnap, 
ping—Lawful yuardian—Couiplntnt hy do facto yiinnU 
tan. 

A (/(’ facto giiai’cliuii c»F u iniiior, whoso guardian¬ 
ship is not ngnin.^t tlio wishes of tlie de jure guardian, 
is a lawful guardian witliiii the meaning of section 
361, Indian Penal Code. 

Therefore, a charge of kidnapping is sustainahle 
1)11 the coniplaint of the father of a minor, al- 
h‘g('d to have been kidnapped, the father acting as 
the minor’s de facto guardian and such guardianship 
not having been proved to be against the wishes of 
the husband of the minor. 

Appeal against the order of the Court of 


PANJABI PAREERAPPA t'. EMPEROR. 

Session of Chingleput Division in Case No. 48 
of the Calendar for 1910. 

The Hon’ble Mr. L. A. Oovindaraghava 
Aiyar, for the Appellant. 

Mr. P. R, Grant, for the Public Prosecutor, 
Contra. 

JUDGMENT.—The evidence of prose¬ 
cution first witness and tlie extract from the 
birth and death register show that the girl 
was below 16 years of age. It is also proved 
that the father was the de facto guardian of 
the girl, and as his guardian.ship has not 
been proved to be against the wishes of the 
husband he is lawful guardian under sec¬ 
tion 363 of the Indian Penal Code. 

As to the proof of kidnapping, the evidence 
of the witnesses who speak to having seen 
llie accused and the girl together when going 
away or alone just before tlieir disappearance 
is unsatisfactory. But it is proved that the 
girl was often going to Brainaramba’s house 
and was meeting the accused and others with 
him tliere; that accused was not seen in the 
village after Iier disappearance; that warrants 
issued for their arrest were returned unexe¬ 
cuted as they could nut be found; that the 
accused was arrested in the house of his 
brother-in-law wlieii the girl also was there, 
and that she was attempting, on the arrest 
of tlie aicu.sed, to leave the house when she 
also was arrested. On these facts I am of 
opinion tlmtthe offence cf kidnapping is made 
out. 1 affirm the conviction and sentence 
and dismiss the appeal. 

Appeal dismissed. 

MADRAS HIGH COURT, 

Criminal Appeals Nos. 38, 43 anj 44 

OK 1911. 

April *25, 1911. 

Present: Justice Sundara Iyer and 

Mr. Justice Ayling. 

(In Cr. a. No. 

PANJARI PAKEERAPPA and others- 

Appellants 
(In Cr. A. No. 43) 

BASAVAN GOWI) and others—- 

Appellants 
(In Ck. a. No. 44) 

KAMANNANJUNUAPPA' — A ppei,* ants— 

versus 

EMPEROR— Opposite Pa RTV. 

(h iminal Procedaro Code (Act V of 160NA 2f0 — 
Penal Code (Act XLV of ISGOJ. hs. U7, Joint 

iriol of Jury and non-jury cases—Af.sessors selected 
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for the uon-junj vase from out of the .hiry—Il. 
IcgnUtij. 

Accused wore cliur«r(Ml under sections 1+7 and 
395, Indian I’lnial Code. Five gentlemen ^vere se¬ 
lected to form a Jury to try the eliurge ninlcr sec¬ 
tion 395. Uwo r*f tiiose were cliosmi as assessors to 
help the Judge in the trial of the mm-jury case. 

T)ie trial of the accused on the cliurges was 
joint. The Jury uctpiitted the accused of ihe charge 
under section 395, Indian IVnal Code. The Judire, 
differing from the Jury, convicted tliem of rioting: 

Held, that the procedure ailopteil was illegal 
and that the Judge was hound to c«mstirute all the 
member.s of the Jury as assessors for trying the non¬ 
jury offence. 

Kninakrixhun Jit’ihli v. Emprror, 10 M. 598, ap¬ 
plied. 

Appeal against the order of the Court of 
Session of the Bellary Division, in Case 
No. 82 of the Calendar for 1910. 

Dr. S. Sivaminadhafi and Mr. S. Rouga- 
nadha Iyer, for the Appellant. 

The PiihUc Prosecutor, Contra. 

JUDGMLNT.—In this case the accused 
were charged with an offence under sec¬ 
tion c96 of the Indian Penal Code triable 
by a Jury and also with offences under sec¬ 
tion 147 and otlier sections triable by a 
Judge with the help of assessors. Five gen¬ 
tlemen were selected to form a Jury and 
two of them were chosen as assessors to help 
the Judge with reference to the charges not 
triable by a Jury. The trial of the accused 
on all the charges was joint. The accused 
were acquitted by the Jury of the offence 
under section 395, Indian Penal Code. The 
Judge, differing from the two assessors, 
convicted them of rioting. It is contended 
in appeal that according to section 209 of 
the Code of Criminal Procedure the Judge 
was bound to constitute all the members of 
the Jury as assessors for trying tlie non-jury 
offences, and that he not having done .so tlie 
conviction is illegal. This contention appears 
to ns to be sound and to be in accordance 
with the principle of the decision in Pama- 
krishna Peddi v. Emperor (1), though on 
the facts that case may be distinguishable. 
We must set aside the conviction and the sen¬ 
tences passed on the accused and direct a re¬ 
trial of the accused on the charges triable with 
the help of assessors. The accused may re¬ 
main on the same bail as now. 

Conviction quashed. 

(1) 10 M. 598. 


ALLAHABAD HIGH COURT. 
Second Civil Api kal No. 844 of 1910. 

April 18, 1911. 

Present :—fcir John Stanley, Kt,, Chief 
Justice, and Mr. Justice Banerji. 
HAMIDULLAH K.HAN and otueus— 
Defeni'Ants—Appellants 

versus 

Musammat NAJJO— PLAINTIFF 

Respondent. 

Muhummaitou l,fiw—I)oHTr—in jjusgessson vj 
hiisbaniVg property in lieu of her dotcer—Dispossession by 
hciiH iiuit to lerovcr dower^debt—Limitation Act (XT 
of 1877), Sell. JI, Art. 104, tipplicatioH of. 

a Muhammadan, put his wife in possession of 
hi.s property in order tliat she might satisfy her dower 
thereout. F. died in 1895 His lieirs wrongfully 
took possession of his property in 1906. In a 
suit for recovery of the halanee of the dower-debt in 
1907, it was held, that limitation ran from the date 
of dispo.ssession a:.<l not from tho date of tlio 
(h-ath of th(* hu.sband, and lliut Article 104 of tho 
Limitation Act di<l not apply. 

Second appeal from the decision of the 
District Judge of Saharanpur, dated 4th May 
1910 

Mr. Vttrga Charan Baner,i, (with him 
Mr. Uhulam Mujtabn), for the Appellants. 

Mr. Muhammad Ishaq, for the Respond¬ 
ent. 

JUDGMLNT.—This was a suit for re¬ 
covery of the plaintiff’s share of the dower- 
debt clue to one Musammat Waziran at 
the time of the death of her liusband Faiz- 
ullah Khan. The facts are these; Faiz- 
ullah Khan died childless in December 1S95, 
leaving his widow Musammat Waziran 
him surviving. Prior to his death Faiz- 
ullah put his widow into po.ssession of his 
estate in order that she might satisfy her 
dower-debt stated to be Rs. 5,000 thereout. 
In 1906, before the dower-debt was dis¬ 
charged, Waziran made a transfer of the 
estate which led to litigation between her 
and the other heirs of Faizullah. During 
this litigation Waziran died and the other 
heirs of Faizullah Khan took possession 
of three-fourths of the estate and obtained 
a decree declaring them entitled to pre¬ 
empt Waziran’s [th share. The plaintiff, 
Musammat Najjo, is one of two sisters 
of Musammat Waziran and she instituted 
the suit out of which this appeal has 
arisen for recovery of her share of the 
balance of the dower-debt remaining duo 
to Musammat Waziran at the time of her 
death. 
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Both the lower Courts have decreed her 
claim. Hence this appeal. The principal 
ground of appeal is based upon the Indian 
Limitation Act. The contention of the de- 
fendantsappellant.s is that Waziran’s 
dower became payable in December 1895 
wlien Faizullah died, and that the suit 
should have been brought within three years 
from that date under Article 104 of Schedule 
11 to the Limitation Act. We are not pro* 
pared to accept this plea. It is found by the 
Courts below that Mnsammat Waziran was put 
into possession of her husband’s estate by 
her husband for satisfaction of lier dower-debt. 
She and her heirs were, therefore, entitled to 
remain in possession until the dower-debt was 
satisfied. Despite the agreement between 
Faizullah Khan and his wife the defendants- 
appellants wrongfully took possession of the 
estate of Fai/ullah, and thereby committed a 
breach of the agreement entered into between 
him and Waziran. Having thus lost the 
property which was appropriated by Faizullah 
to the payment of his wife’s dower, it appears 
to us that the plainliFFwas entitled to maintain 
this suit for recovery of her share of the dower 
remaining due to Mnsammat Waziran at 
the time of her death out of the assets of 
Faizullah Khan in the hands of the defendants. 
The balance of the dower due to Waziran 
was a debt payable out of the estate of 
Faizullah Khan and the defendants having 
wrongfully appropriated the estate which 
was liable to discharge this debt cannot be 
permitted to hold the estate without discharg¬ 
ing the liabilities attaching to it. Wrongful 
possession was only taken in 190(). This 
suit was brought in 1907. Consequently, it 
is not barred by any Article of limitation. 
The suit is not, in our opinion, governed by 
Article 104 of Schedule II to the Limitation 
Act, but is a suit the right to bring which 
accrued when the defendants took po-ssession 
of the estate of Faizullah Khan and refused 
to pay the amount due to the plaintiff in res¬ 
pect of her .share of Waziran’s dower. We, 
therefore, dismiss the appeal with costs 
including fees in this Court on the higher 
scale. 

Appeal dismissed. 


MADRAS HIGH COURT. 

OiuGiNAi- SiDK Civil Ai-peal No. 3 ok 1911 . 

March 21, 1911. 

Present :—Sir Arnold White, Kt., Chief 
Justice, and Mr. Justice Sankaran Nair. 

G. Y. M. KRISHNASWAMl CHKTTY— 

Appellant 

versus 

COTTAH M ANGAMMAH— Respondent. 

<.ifiar<liaHS and Wurth Act oj mO), 8. 17— 

iTHurdianshlp of the perHon of a minor — I'njUneHit of the 
presu nipt ire heir — ilothcr-in-linv and futhcr’in-luic, 
priority fl-i Murrn, for yuordiaiixhip of minor 
widutued daughter.in-law—liimin Law. 

Usually, il is iindesirable to appoint any •)iiu 
giiunlian of tlio poison <»f a minor, who is the pre¬ 
sumptive hfeir to tlje minor s properly, 

Sami H‘>w Jayndah v. Kliumthn IOjw (iuyaburadhn^ 

1(5 M. L J. 3o7, referred to. 

Under lljo Hindu Law, the father-in-law has ji 
minor right to the mother-in-law for (he custody of 
a minor widowed daughter-in-law. 

Appeal from the order of the Hon’ble. Mr. 
Justice Wallis dated the 5lh day of January 
1910, in the ordinary Original Civil Jurisdic¬ 
tion of this Court. 

Mr. T. R. Unmachandra Hipar and Mr. 

K. Ramachandiun, for the Appellant. 

Mr. M. A. Tinihantuanacliar't, insivuded 
by Messrs. Short and Beives^ for the Respond¬ 
ent. 

JUDGMENT.—We do not feel called 
upon to interfere witli the order of Wallis, J. 
The minor has lived with lier husband, who 
came of age in 19C8 and died in 1909, since 
her marriage in 1905. We have examined 
her and .she has expressed her desire to con¬ 
tinue to live with her mother-in-law. 

The father-in-law will apparently under 
the Hindu Law have a minor claim to the 
mother-in-law. Before Wallis, J., he did not 
oppose his wife’s application. In this Court 
he has put in an affidavit in which he alleges 
his wife’s unfitness on per.sonal grounds. He • 
was cross-examined on his affidavit and it 
seems obvious to us that he is materially 
incapable of acting as guardian. 

Usually, it is undesirable to appoint any 
one guardian of the person who is the pre¬ 
sumptive heir to the property. (See Sami 
Rote Jagadah v. EUavatha Row Goyabaradhu 
(1) ). in the present case the natural father 
was formerly a clerk in a Bangalore 
Municipality on Hs. 15 a month. There is no 
evidence that amongst the minor’s relations 
by blood tliere is any one as suitable, as the 
16 M. b. J. G67. 
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mother-in-law. Krom the point of the view 
of the welfare of the child we cannot say 
that the order of Wallis, J., was wrong. The 
appeal is dismissed with costs. 

Appeal dismissed. 


JAGAKNATH I*. GUKDIYAL SlNGH. 

grettable that in a case like this the police 
otHcer who investigated the case was not ex¬ 
amined for the prosecution. We set aside 
the conviction, acquit the accused of murder 
and direct their release. 


MADRAS HIGH COURT. 

Criminal Afceal Xo. 54 of 11)11, 
(Reference Trial No. 5 of 1911.) 
March Id, 1911. 

Present.—1 \t. Justice Munro and 
Mr. Justice Abdur Rahim. 
NANZIGADU and others—Prisoners-- 

Appellants 

versus 

K M PK RO R— Op pos i t e Party. 

Approvct—Convivtiun hnscd on rvi<fenr,> of nnnrovrr 
(done. 


Conviction quashed. 


aluahahau high court. 

Second Civil Appeal No. 643 of 1910. 

March 6, 1911. 

Present: —Mr. Justice Griffin. 
JAGANNATH and others—Defendants— 

Appellants 

versus 

GURDIYAL SINGH and others— 


A conviction slioulil not be based on the evidence of 
an approver alone unless it is corrobornlcd bj reliable 
indoi>cndent evidence. ' 

Appeal by tbe second pri.soner against the 
sentence of death and by the prisoners Nos. .1 
to 6 against the sentence of transportation 
for life passed by the Court of Session of the 
Bellary Division, in the said Case No. 3 of 
the Calendar for 1911, 

The Public Prosecutor^ for the Crown. 

JUDGMENT.—The conviction in this 
case is based upon a statement, K.xbibit E, 
made by the prosecution 2nd witness before 
the Committing Magistrate. Upon the evi¬ 
dence of tbe approver alone we should not 
be prepared to base a conviction. It i.s not 
of such a nature as to warrant us in depart¬ 
ing from the ordinary rule requiring cor¬ 
roboration by reliable evidence. The pre¬ 
sence of the approver is itself open to doubt, 
for seeing that there were according to the 
prosecution five other persons concerned in 
the murder, the need for pressing theapprover 
into service is not apparent especially as, on 
his own showing, he was an unwilling 
instrument. We think it impossible to 
regard the statement, Exhibit E, as reliable 
evidence. The prosecution 2nd witness at the 
inquest said he knew nothing as to how the 
murder had been committed. On the 8th 
October, however, he made the statement, 
Exbibibit E, at the preliminary inquiry. In 
the Sessions Court he retracted this story 
and went back to his story at tbe inquest. 
He says he was left by the police at the 
station between tbe day of the inquest and 
the making of Exhibit FI and that he said 
what they told him to say. We think it re* 


Plaintiffs—Respondents. 

Lnndlord and fcnnnt—Plot in abadi —Right of an 
nyriculfnritit teiuuit to hiitld upon—Agra Tenancy Act 
(II oj 11)00, 4 (12)-/ mprovement. 

.\n afn'K'uItiinst tenant has no right to build aslioil 
upon a plot ol land in the ahadi without the per- 
mission of llie zcinindur althougli he has been 
tlirowing ru)il>ish over it for a longtime. 

A structure built on a plot of land within the 
nbndi is not an improvement within the definition of 
the word in section 4 (12) of the Tenancy Act. 

Second appeal from the decision of the 
Subordinate Judge of Mainpuri, dated 30th 
May 1910. 

Mr. Girdliari Ltd Agarwala., for tbe Appel¬ 
lants. 

Mr. Gulzari Lai, for the Respondents. 
JUDGMENT.—This appeal arises out 
of a suit brought by tbe plaintiffs zemindars 
for possession of a plotof abadi land on which 
defendants, who are agricultural tenants, built 
a shed. It has been found by the Court 
below that tbe defendants have been using 
this plot for a considerable time past for 
throwing rubbish on it. 

The suit has been decreed by the lower 
Appellate Court. Tbe defendants come here 
in second appeal. 

The contention advanced in this Court is 
that as the dwelling house of an agriculturist 
may be deemed to be an appurtenant to his 
holding this plot of land may in like manner 
be deemed to beappurtenant to theirdwelling 
house. Apparently, the contention of the 
appellants is that they can do what they like 
on the plot of land although they admit it does 
not belong to them. Tbe position of the de¬ 
fendants in respect of this plot was that of 
licensees and they had no right to build on 
this plot without the permission of the 
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zemindar. The plot built on being: a part of 
the village site, the structure upon it does not 
come within the definition of improvement” 
as defined in section 4 (12) (d) of the Tenancy 
Act, 

In my opinion the decision of the Court 
below was a right one and I dismiss this 
appeal with costs. 

Appeal di^imissed. 


MADRAS HIGH COURT. 

Second Civid Appeal No. 1528 of 1909. 

March 24, 1911. 

Pi'esent: - Sir Ralph Benson, Judge, and 
ilr. Justice Sundara Aiyar. 

ARUNACHATjA REliDY— Appellant 

verstis 

ARUNACHALA REDDY— Respondent. 

Iliniln Lati'—Joint faniily — ilun-iage c.rjietmei* uj 
aiole meiubefs—Charge on property. 

The insirriago expenses of the male meml>ers of an 
undivided Uin<lu family are a legitimate charge on 
the family property. 

Kumeguara Sastryv. Veeracharlu, 20 M. h. J. 655; 
8 liid. Cas. 195, followed. 

Second appeal against the decree of the 
District Court of Trichir.opoly in Appeal 
Suit No. 8 of 1909 presented against the 
decree of the Court of the District Munsif 
of Kulitalai in Original Suit No. 1227 of 
1906. 

Mr. N. Rajagopalachariar^ for the Appel¬ 
lant. 

Mr. T. Natesa Iyer, for the Respondent. 

JUDGMENT.—The District Judge is 
mistaken in supposing that the portion of 
the debt borrowed under Exhibit C, for the 
expenses of the plaintiff’s marriage is not 
binding on the defendant. Subsequent to 
the decision in Govindrazulu Narasimham v. 
Pevarabhotla Venkatanarasayya (1), this 
Court has held that the expenses of the 
marriages of the male members of an undivid¬ 
ed family are a legitimate charge on the 
family property. See Kamesxoara Sastry v. 
Veeracharlu (2). With that decision we 
agree. The plaintiff is, therefore, entitled to 
the amount disallowed by the District Judge. 
He is also entitled to interest at 6 per cent, 
per annum on the principal amount decreed 
by the District Munsif, namely, R.a. 129-8-2 
from the 2rd August 1904 up to date of pay- 

(1) 27 M. 206. 

(2; 20 M. L. J. 856; 8 Ind. Cas. 195. 
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ment. The judgment of the lower Appellate 
Court is set aside and that of the District 
Munsif restored with interest as stated 
above. The respondent will pay the ap¬ 
pellant’s costs in this and in the lower Ap¬ 
pellate Court, 

Ajypfiid allowed 


(s. (\ 15 C. W. N. 497; « A. L. J. 465; 13 C. L. J. 519.) 

PRIVY COUNCIL. 

Appeal from the Jouicial Commissioner 

OF OUDH. 

February 28, 1911. 

Present:-Lord Macnaghten, Lord Rob.son, 

Sir Arthur Wilson and Mr. Ameer AH. 

Thahir UMRAO SINGH and another— 
Plaintiffs—Appellants 

versus 

Thakur LACHHMAN SINGH and another 
—Defendants—Respondents, 

Will—Family arrangemenl - Immediate operation — 
f'inal and irrevocable—Whether doenment ig Will— 
Incongistency in plendingg—Cogtg 

An instrument which was a family arrangement 
arrived at b)' the mediation r>f certain gentlemen who 
were old friends of the family, and which was intend¬ 
ed to be operative immediately and to be final and 
irrevocable, was held to Iw a non-testarnentary 
instrument, and, tliorofore, void as regards imraove- 
able property, because it was not registered. 

Notwithstanding conflicting view’s i>resented by 
the appellants, their Lordships gave effect to the real 
character of the instrument, but did not allow’ costs 
to the successful appellants. 

Appeal from the decree of the Court of the 
Judicial Conimisfiioner of Oudh, dated Au¬ 
gust 19th, 1907, reversing that of the Sub- 
Judge of Sitapur, dated September 8th 1906. 

Mr. IhGruyther, K. C'., and Mr. Kyjdin, for 
the Appellants. 

Sir Robert Finlay, K. 0., and ifr. Ross, for 
Respondents. 

JUDGMENT. 

Lord ^Iacnaohten. — 1 his is an appeal from 
a decree of the Court of the Judicial Com¬ 
missioner of Oudh reversing the decision of 
the Subordinate Judge of Sitapur. 

The dispute between the parties relates to 
the right of succession to one-third of the 
estate of Ramkote, of which a Hindu gentle¬ 
man, named Kalka Bakhsh Singh, was the 
last owner. 

In the course of the discussion before this 
Board the controversy was reduced to two 
questions, and two questions only_ 

(1) Wasa certain document executed by 
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Kalka Bakhsh on the 23rd of May 1884, a 
testamentary or a non-testamentary instru- 
mentP 

(2) Is that question now open, having 
regard to the course of the proceedings in 
the Courts below? 

AUer the confiscation of Oudh the second 
Summary Settlement of the Ramkote estate 
was made with Kalka Baklish. He obtain¬ 
ed a sanad from the Government. His name 
was entered in Lists Nos. 1, 4 and 6, prepared 
under the provisions of section 8 of Act I of 
1869. And he remained absolute owner of 
the property until his death. 

Kalka Bakhsh died on the 14th of October 
1893. He had three sons, Umrao Singh, 
Pirthipal Singh, and Baldeo Singh. Pirtliipal 
Singh died in his father’s life-time, leaving 
two sons, who were defendants in the suit 
and are the respondents to this appeal. 

On the 9th of January 1862, Kalka Baklish, 
in compliance with the directions issued by 
the Government, declared that his wish 
was that after his death his estate should 
continue in liis family undivided, in accord¬ 
ance with the custom of Rajgaddi, and that 
the younger brothers should he entitled to 
maintenance. 

It is not disputed that this declaration was 
a valid testamentary disposition by Kalka 
Bakhsh of his estate in favour of his eldest 
.son. 

Kalka Bakhsh and his second son, Pirthi¬ 
pal Singh, were on bad terms, so much so, 
that Pirthipal Singli threatened personal 
violence to his father,and Kalka Bakhsh com¬ 
menced criminal proceedings against his son. 
The quarrel, however, was for the time com¬ 
promised by the intervention of two friends 
of the family, Jote Singh of Bihat and Hatan 
Singh of Rojah. At their instance the follow¬ 
ing document was drawn up and signed by 
Kalka Bakhsh in their presence on the 23rd 
of May 1384:—• 

“This sanad is executed by me, Thakur 
Kalka Bakhsh, Talukdar of Ramkote. For 
Pirthipal Singh, who is my son, I fix Rs. 300 
annually, so that he may maintain himself. 
Besides this, whatever I may give I will 
give equally to the three sons, except provi¬ 
sions, which they may take from my godown 
{kothar). He may take 6 annas in kharif 
(crop) and ten annas in rahi (crop) out of 
my treasury {taUwil). The marriage and 
gauna expenses of the sons and daughters 


shall be borne by me. After me the three 
sons are to divide the property, moveable 
and immoveable. This has been settled 
through the mediation of Thakur Jote Singh 
of Bihat and Thakur Ratan Singh of Rojah.” 

Kalka Baklinh, though he executed the 
document without demur, did not comply 
with its terms, if, indeed, he ever meant to 
do -SO. In February 1886, Pirthipal Singh, 
who apparently was then in destitution, 
brought a suit to recover arrears of mainten¬ 
ance and a sum of money equal to an amount 
alleged to have been given by Kalka Bakhsh 
to his youngest son Baldeo Bakhsh. The 
suit, which was founded on the instrument of 
ilay 1884, was dismissed by the Subordinate 
Judge, and the dismissal was affirmed on 
appeal, except as regards arrears of mainten¬ 
ance then due, amounting to Rs. 412-8. 

In May 1892, Kalka Bakhsh brought a 
suit for cancellation of the instrument of May 
18*54. Pirtlupal, however, died in November 
lb92, before the suit could be heard, and 
it was consequently witlidrawn. 

After Kalka Bakhsh's death there was the 
usual quarrel as to registration in the Revenue 
records. On the 14th of May 1894, the 
Deputy Commissioner of Sitapur, without 
pronouncing aTiy opinion on the questions in 
dispute, made an order directing the entry 
of une-third of the estate in the name of 
Lmrao Singh, one-third in the name of 
Baldeo Bakhsh, and the remaining third in 
the names of Pirthinpal’s two sons. 

Umrao Singh then transferred his interest 
in the estate to his brother Baldeo Bakhsh 
and they brought this suit as co-plaintiffs to 
recover the one-tliird of the estate entered in 
th names of the sons of Pirthipal Singh. 
They relied mainly on a Will alleged to 
have been executed on the 4th of October 
1893, up to which date, as they contended, 
the testamentary instrument of the 9th of 
January 1862, was in force. They a.sserted, 
too, that the instrument of the 23rd of May 
18fc4 was obtained from Kalka Bakhsh by 
undue influence, and was wholly inoperative. 

The Subordinate Judge gave effect to the 
plaintiffs* claim except so far as it was found¬ 
ed Oil the alleged Will of October 1893. He 
decided against them on the issue as to the 
validity of that document, stating that the 
execution thereof “was not veryclearto his 
mind,” The decree was made without costs. 

On appeal tlie Judicial Coramiseioner 
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affirmed the findings of the Subordinate 
Judge in regard to tlie Will of 1862, and 
alleged Will of 1893. But as regards the 
inrtrument of 1884, they held that its exe¬ 
cution was not procured by undue influence, 
and that it operated as a valid devise to 
Pirthipal Singh, the benefit of which passed 
on his death to two sons. In the result, they 
reversed the decree of the Subordinate Juge 
and dismissed the suit with costs. 

Their Lordships agree with the Court of 
the Judicial Commissioner in thinking that 
the instrument of 1884 was not procured by 
undue influence. Indeed, there seems to be 
no ground whatever for such a suggestion. 
On the other hand, it seems clear that that 
document is a non-testamentary instrument. 
It was a family arrangement arrived at by 
the mediation or arbitration of two gentle¬ 
men, who were old friends of the family, and 
interested in maintaining its honour. It 
was plainly intended to be operative immedi¬ 
ately, and to be final and irrevocable. It 
fails of elTect simply because it was not regis¬ 
tered. as required by the Registration Act III 
of 1877, section 17. It is, therefore, void as 
regards immoveable property. 

As regards the second question, their Lord¬ 
ships must hold that they are not precluded 
by what took place in the Courts below from 
considering and determining the real ({ues- 
tion in the case. In the Courts below neither 
party pursued a consistent course. As long 
as the question of the validity of the alleged 
Will of the 4th of October 1893 was undeter¬ 
mined the appellants, contended that the ins¬ 
trument of May 1884 was testamentary, 
while the defendants contended that it was a 
settlement and not a Will. As soon as the 
alleged Will of 1893 was successfully im¬ 
peached, the defendant-s maintained that the 
instrument of 1884 was a Will and not a 
settlement, and the appellants changed their 
attitude. Their Lordships think that, not¬ 
withstanding the conflicting views presented 
by the appellants in the Courts below, they 
are bound to give effect to the real chaiacter 
of the instrument. At the same time,they con¬ 
sider that the appellants, though successful 
in the result, ought not to be allowed costa on 
this appeal or any costs in the Courts below. 

Their Lordships will, therefore, humbly ad¬ 
vise His Majesty that the appeal ought to be 
allowed and the decree of the Subordinate 
Judge restored, and tliat any costs paid under 


the order of the Court of the Judicial Com¬ 
missioner must be returned. There will be 
no costs cf the appeal. 

Appeal allowed with costi. 
Solicitors for the Appellants: Messrs. T. L. 
Wilson Co. 

Solicitors for the Respondents: Messrs. 
Young, Jackson, Beard and King. 


(s. c. IR C. \V. N 515.) 

CALCUTTA HIGH COURT. 

Second Civil Appeal No. 2405 ok 1907. 

February 9, 1910. 

Present:— Mr. Justice Caspers/ and 
ilr. Justice Doss. 

NOBKNDRA KISHORF ROY and others— 

Plaintiffs—Appellants 

UURGA CHARAN CHOWDHRY ani' 

OTHERS—Defendants—Respondents. 

Itevenue Sate Law (Act XI of 1859^, s. 37 —Pottion oj 
taluq exisfitig at Prniianent Settlemciil — Chitta— 
Dintrihuting public reveimc nt partiticn—Public tlocit. 
incut —Kvidence Art (I of 1872J, v 74 

A taluq derived and descended from an ancient 
taluq existing from l>efore the Permanent Settlement, 
and recognised hj the landlord, must be' deemed to 
have existed from before the Permanent Settlement 
and to he protected from annulment under section 
37, eicep. 1 or 2, of the Hevenuo Sale Law. 

A cAjVLj prepared at the time of partition for the 
purpose of distributing in equal m.'inner the public 
revenue on the separate shares, is a document of a 
public nature and of the state of affairs then existing, 
and is, therefore, admissible in evidence. 

Appeal from the decree of the District 
Judge of Noakbali, dated August Gtb, 1907, 
modifying that of the Sub-Judge of that Dis¬ 
trict dated July Jlst, 1906. 

Babu IK N. Chakravarti Akhoy Kunmr 
Bnnerjee and Ramesh Chandra Sett, for the 
Appellants. 

Babus D. h. Khastgir and Biraj Mohan 
Mozumdar, for the Respondents. 

JUDGMENT.—This is an appeal in a 
suit brought by the plaintiffs who are auction- 
purchasers of an entire estate known as the 
four-anna share carved out of 12 annas of 
Pergnnah Dandra and which was sold under 
the provisions of Act XI of 1859. The plain¬ 
tiffs sought to recover khas possession of 
21 plots of land on annulment of the encum¬ 
brances The defence, in effect, was that 
the tenure was protected by the provisos to 
section 37 of the Act. 

Tlie Subordinate Judge framed the neces- 
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sary issues, armn? tlnm the 4th issue, 
whether the defendant’s taluk is a mokurari 
istemrari taluk existing from before the Per¬ 
manent Settlement. If so, is it liable to be 
avoided?” On a consideration of the evi¬ 
dence, the Subordinate Judge dismissed the 
suit. 

The plaintiffs then went to the District 
Judge on appeal and succeeded in obtaining 
from him a decree with regard to some of 
the plots in suit but not with regard to plots 
Nos. 1 to 11, which, accordingly, are the 
subject-matter of the present second appeal. 

The District Judge has accepted the judg¬ 
ment of the first Court on the 4th issue 
without recapitulating the reasons of the 
Subordinate Judge; but he has based his 
judgment in favour of the plaintiffs, with 
regard to the plots decreed, upon the question 
whether all the lands in suit are included 
within the defendant’s taluk and to that 
question he has returned anaffirrnative answer 
with regard to the plots Nos. 1 to 14. 

The argument in the lower Appellate 
Court was, first that, for the purposes of prov¬ 
ing the inclusion of these plots within tlie 
taluk of the defendants, the rhiffa of 1S44 
was inadmissible in evidence, and, secondbjy 
mndafat description, in respect of some of 
the plots, not appearing in the said rhittn, 
it cannot be held that these plots, at any rate, 
form part and parcel of the defendant’s 
taluk, or, rather, of the parent taluks, Jadab 
-Roy and Srinarayan Hoy. 

The District Judge has found the chitta of 
1844 to be admissible in evidence, and'held 
that the mere omission of the word 
(name of the previous owner) against the plots 
in question from the chitta of 1844 is im¬ 
material in view of his express finding that 
these plots appertain to the defendant’s taluk. 

In second appeal, the contentions ad 
vanced before us, are as follows:— First, 
that the Subordinate Judge, whose judg¬ 
ment has been incorporated by the Dis¬ 
trict Judge into his own, does not find, that 
the defendant’s taluk existed from before the 
Permanent Settlement, so that the second 
exception to section 37 of Act XI of 1859 
does not protect the tenure—and that, 
the mere finding in the year 1844, some 
lands of the original taluks, Jadab Roy 
and Srfnarayan Roy, descended into, 
and became part of, the defendant’s 

ifluk, Ram Kinkar, does not sufficiently de- 


[1911 

monstrate that the defendants taluk is a 
creation anterior to the Permanent Settlement; 
secondly, that, though the Subordinate Judge 
comments upon the absence of .satisfactory 
rebutting evidence on the part of the plaintiff, 
he has not considered the various papers 
(some of which have been printed by the 
appellant in the appendix) as he should have 
done, and that these papers constitute rebut¬ 
ting evidence of a valuable kind; thirdly, (it 
has been somewhat faintly pressed) that the 
chitta of S44 is not admissible, inasmuch as 
it was not prepared for public purposes; and, 
fourthly, tliat even if the chitta is admissible, 
it can only be regarded as evidence in favour 
of the defendants in respect of the lands ex¬ 
pressly shown as mndafat lands, that is to 
say, lands wliich descended from theold taluks, 
Jadab Roy and Srinarayan Roy. 

Although this is a second appeal, we have 
gene somewhat minutely inlo the docu¬ 
mentary evidence, with a view to understand¬ 
ing the judgment of the Subordinate Judge, 
and we have considered whetlier it is neces¬ 
sary to send back the case to the lower Ap¬ 
pellate Court for re-consideration and an 
expression of Iiis own views by the District 
Judge. It appears to us, however, that the 
case has been properly tried and that the 
conclusions of fact bind us at the present 
stage. 

The case may be taken to come under the 
first and second provisos to section 37 of Act 
Xl of 1859. The 4th issue, it is true, con¬ 
templates the first proviso only that is to say, 
tlie parties went to trial on the question 
whether the defendant’.® taluk is a mokurari 
istemruri tenure existing from before the Per¬ 
manent Settlement. To that issue, the Sub¬ 
ordinate Judge returns an affirmative answer. 
He sny.s 1 am, therefore, clearly of opinion 
that the present taluk has been carved out of 
taluks, Jadab and Srinarayan, which existed 
in 1199 witli a ten rupee jama each. The 
successive additions and subtractions do not 
take away the integrity of a taluk, if the 
steps can be traced. Tlie ident^ity is not lost;” 
and again, “my finding, therefore, is that 
taluk. Ram Kinkar, is one of those tenures 
which had theirorigin from before the Perma¬ 
nent Settlement.” But the Subordinate 
Judge appears to have gone further, and he 
records another conclusion that **taluk, Ram 
Kinkar, falls within the second exception to 

section 37 Act XI of 1859,and as such cannot 
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be avoided and annulled as an incumbrance.” 
He has elaborated this part of the case on 
the iloioh, returns and documents filed and. in 
fact, he has taken considerable troubletoshow 
how the plaintiff’s -l-annaestate was originally 
created. It appears that although a perma¬ 
nent javia was assessed upon the 10 anna 
pergaiiah, including theplaintiff’s4-anna6a/m?i 
hissa.^ an equitable adjustment of revenue was 
not made upon the latter estate until long 
after the defendant’s/fl/nk cameintoexistence. 
We regard the creation of the defendant’s 
taluk as having taken place in the year 1220 
(Kx, P) altliough it existed from before the 

Permanent Settlement, if the history of the 

old taluks Jadab Roy and Srinarayan Hoy, be 
traced up to the year 1220 (lSt:D when por¬ 
tions of tiiese taluks were transferred to Ham 
Kinkar, a member of the same family, and 
held at proportionate jamas. The Subordi¬ 
nate Jndgepoints out from Exhibit (C) how 
the descent into the taluk Ram Kinkar was 
affected and finally perfected by Exliibit P. 
It was unnecessary for the Subordinate 
Judge to go as far as he did. But we en¬ 
tertain nodoubt that his conclusions are based 
on a consideration of the evidence which it 

was open to him to consider and those con¬ 
clusions, in either view of the case, etfectnally 
bind the plaintiffs. They bring the taluk of 
the defendants within either of the excep¬ 
tions, first or second, to section 37. 

Witli these general observations, which 
show how the case has been dealt with in the 
lower Courts, we proceed to record our views 
on the four contentions raised. 

With regard to the first contention it is the 

finding of the Subordinate Judge, and certain¬ 
ly a very clear one that the taluk Ram Kin¬ 
kar WAS derived and descended from two 

ancient taZwks and, as such, must be deemed 

to have existed from before the Permanent 
Settlement. The test is, whether the origi- 
nal obligation to pay a certain quota of the 
land revenue assessed was destroyed at any 

subsequent date. But it appears to us that 

when certain lands were transferred to taluk 
Ham Kinkar, the continuity of the original 
obligation was not in any way impaired. 
Ihese lands of the original taluks which have 
been found by the lower Courts to appertain 
to the defendant’s taluk must be deemed to be 
protected from annulment because its re¬ 
cognition by the landlords involves a recogni- 
tion of the former status of the taluk, 


With regard to the second contention* 
although the Subordinate Judge has not dis¬ 
cussed much of the evidence on the side of 
the plaintiffs in rebuttal of the case for the 
defendants, he has mentioned certain chittas 
of the year 1202. That appears to us sufli- 
cient for the purposes of this appeal. We 
are not deciding this case as a regular appeal 
but on the questions of law put forward. 

The third contention, as we have said, is 
somewhat faintly pressed, and on the 
authorities, we entertain no doubt that the 
chittas of tlie year 1814 is admissible in evi¬ 
dence. The cases cited to us are not 
authorities to the contrary. The chitta was 
prepared at that time, as appears from the 
evidence, for the purpose of di.stributing in 
equal manner the public revenue on the 
separate hohali hissa which was sebsequently 
purchased hy the plaintiffs. The record 
thus prepared is a document of a public 
nature, and evidence of the state of affairs 
then existing. 

1 he last contention, namely, that the 
mudafat lands are the only lands recorded as 
having been derived from the old taluks, 
lias in fact been disposed of by the observa¬ 
tions we have already made. 

\\ e are now concerned witli plots Nos. 1 
to 24, and, that being so it is immaterial 
to inquire whether the other lands, not 
mudafat, were included in taluk Ram Kinkar, 
in the year 1220 (1813) or not. It has 
been found by the Subordinate Judge that 
the.;unirt of taluk Ram Kinkar was practical¬ 
ly the same as the jama on the mudafat lands 
which were included in and transferred from 
taluks Jadab Roy and Srinarayan Roy. 

1 hat finding on the question of identity dis¬ 
poses of the case. 

We accordingly dismiss this appeal with 
costs. 

Appeal dismissed. 


N. Dar 

VakJI ni^i, 
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RMPEKUR V. KARNAN RENU I’ATNAIK. 

(s.c.9 L. V. -lOG.) 

MADRAS HIGH COURT. 

Cbimixai, Revision Case No. 327 of 1910. 

(Criminal Revision Petition No. 264 

OF 1910.) 

February 22, 1911. 

Present: —Mr. Justice Walli.s. 

KMPUROR— Complainant 

versus 

KARNAN HFNU PATNAIK and others 

— Acccsf.d. 

Cfiiuiiuil Prorrifnir C>‘ih’ (Art r«</189S>. kn'. •l.?8, 
037— Jrrrijiihirifij — N>i iwrui tl i rnyuii.’i jnr i i’uinuitiuij 
C(i)H’ -Coll for fiinlhnj.-i instniJ nf for rvlficnrr— Uurfitirr 
rffrrt of x, ij37— Pructicf. 

An irro^Milnrlty cointnittod Ly a Afaf^istrato in 
oinittinff to stale his reasons for orderinjf fresh 
evidence ninlor sectifJii 42H, Criminal Procedure Code, 
is cured l)y section o37. Section 428 emiiowers a 
Magistrate to only call for evidence and not fora 
tinding. Where l.e calls for a finding instead of 
merely ealling for evidence, liis order shouhl l>e sot 
aside and lie sb<»uhl h(‘ directed to restore the case 
t«i his iih* and «lisi>(*se of it according to law. 

Petition, under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court to revise the judgment of the Deputy 
Magistrate of Gumsur, dated the 13tli 
December 1909, in Criminal Appeal No. 
64 of 1909 presented against the judgment 
of the Court of the 2nd Class Magistrate 
of Aska, in Calendar Case No. 171 of 
1909. 

FACTS. —The proceedings of the Gene¬ 
ral Deputy Magistrate, Gumsur, dated 3rd 
November, in Appeal Case No. 64 of 1909 
were as follows:—The case is remanded to 
the Sub-Magistrate, Aska, for findings on 
the following points - (1) What are the cor¬ 
rect boundaries and extent of the land said 
to have been encroached upon by the appel¬ 
lants ? (2) M'^hat is the name of the land ? 
(3) If it is (hvari inam land is there temple 
service inam adjoining it Y The record with 
the tindings should be submitted within 
a fortnight. The Khond who mortgaged 
tlie land to the complainant should be 
examined. 

ORDFR,—I think the irregularity of 
tlie Deputy Magistrate in not .stating his 
reasons for ordering fresh evidence under 
section 428 of the Code of Criminal Pro¬ 
cedure is cured by section 537. The Magis¬ 
trate lias, however, disregarded the provisions 
of tlie section in another manner by calling 
for a finding, instead of merely calling for 
tlie evidence; and I shall think the proper 


EilPERUR t’. KALI UDAYAN. 

order will be to set aside his judgment and 
direct him to take the case again on hie file 
and dispo.se of it according to law. 

Case remanded. 


U. c. 0 M. L. T. 406.) 

MADRAS HIGH COURT. 

Criminal Revision Case No. 677 of 1910. 
(Taken up No. ,32 of 1910.) 
February 22, 1911. 

Prespnt: —Mr. Justice Abdur Rahim and 

Mr. Justice Ayling. 

EMPEROR— Complainant 

V€TSUS 

KALI UDAYAN— Accdsep. 

Prnol Co<h' (Art XL]' of 18609, w. 302, 306-■ 
Ah'hirtliuj u'lfh intrnf fo cifiisr ih’ftlcment. 

.V person who cotnpels a girl to go with him with 
intent to have S(*.xual int<‘rc<mrse with lier rommits 

an ofTenco piiniahahlo under section.^ 366 and 362 of 

the Indian Penal Code, 

tACry.—The facts alleged by the pro¬ 
secution are that while the girl Periyani- 
mal (Prosecution lat witness), her mother- 
in-law and two other women were cutting 
thorn.s at the foot of a hill, the accused 
came and asked them to go up higher. 
They refused and the accused then caught 
hold of PeriyammaTs cloth from behind and 
dragged her away. Roth the girl and her 
mother-in-law protested, and the accused 
threatened them with his knife. The three 
women then ran away to the village and 
fetched some other men. They found the 
accused and Periyammal near the stream. 
Periyammal ran weeping to join the res¬ 
cuers and the accused was arrested. The 
accused wns sentenced under .sections396 and 
506 of the Indian Penal Code to 6 months’ 
rigorous imprisonment, and to pay a fine 
of Rs. GO in default. 

ORDER.— We think that the accused, 
having compelled the girl by force to go 
away from the place where her mother-in- 
law was, evidently with the intent to have 
sexual intercoorse with her, his act amount¬ 
ed to an offence under section 366 of the 
Indian Penal Code read with section 362 of 
the Indian Penal Code. The sentence 
is not unduly severe. The record will he 
returned. 
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(s.c.9 M. L. T. 4<i7.) 

MADRAS HIGH COURT. 

First Civil Appeal No. 208 op 1907. 

December 21, 1910, 

—Mr. Justice Krishimswami Aiyar 
and Mr. Justice Ayling. 

AYYALAMMAI SERV^AIGARAR and 
OTHERS—Defendants—Appellants 

versus 

NALLASAAVMAI PILLAI and others 
— Plaintiffs—Respondents. 

Axi^iynmoit—Sham transaclion—Bnvden of pioof— 

Conmlerntion—Bmctice—DfriHioii. on ixsno of fact^ 

No specific iMHc frnmed. 

If tho parties to a suit adduce ovidonco on a fjues* 
tion of fact and a decision is arrived at tlieroon, that 
decision will be ^ood, notwithstanding the question 
not being put in issue, provided neither party is pre- 
judiced thereby. 

The burden of proving the reality of the con¬ 
sideration in the ease of an assignment lies on the 
aHsignee. 

Appeal again-st tlie decree of the Subordi¬ 
nate Judge’s Court of Trichinopoly, in 
Original Suit No. 24 of 1905. 

JUDGMLNf.—We think this is a clear 
case. Lxhibit XV is a mortgage with 
possession in favour of one Inhanadha. It 
is found by the Subordinate Judge that this 
was the self-acquisition of Inbanadha. The 
mortgage-bond is dated the 2;ird September 
1893. On the 23rd December 1698 an 
assignment of this mortgage, which is K.k- 
hibit XVI, was executed in favour of the 
second defendant who was the brother-in- 
law of Inbanadha. The plaintiffs claim this 
assignment to l)e a sham and they sue to 
recover monies recovered hy the second de¬ 
fendant under the mortgage Exhibit XV. 

Ihe learned Advocate-General who ap¬ 
pears for the defendants argued timt no 
question was raised in the case as to whe¬ 
ther Exhibit XVI was a sham and that 
the Subordinate Judge was not justified in 
finding that it was a sham ir| the absence 
of an issue. Paragraph 7 of the plaint 
states that the assignment was made with¬ 
out any consideration. It is true paragraphs 
speaks uf undue influence having been 
exercised by the second defendant in obtain¬ 
ing the assignment. Rut the Subordinate 
Judge in paragraph 12 of his judgment 
states that plaintiffs have adduced evi¬ 
dence to show that Exhibit XVI represent¬ 
ed a sham transaction and that the de¬ 
fendants have als:> adduced evidence to 
show that the recitals in Exhibit A aa to 


debts due from them to Inbanadha were 
really false and were introduced for the 
purpose of satisfying the first defendant in 
respect of his unjust demands for an ex¬ 
cessive share. The matter really then hav¬ 
ing been present to minds of both parties 
and evidence having been adduced on both 
sides we do not think either party has 
been prejudiced by the form of the issue. 
Under the circumstances, therefore, the 
Subordinate Judge was entitled to go into 
the question a.s to whether Exhibit XVI 
was a sham. He has discussed it in a 
long and exhaustive judgment and, as we 
agree substantially with tlie reasons given 
by him for the conclusion at which he 
has arrived, it is unnecessary for us to say 
more than a few words in expressing our 
concurrence witli him. Exhibit XVI pur¬ 
ports to have been executed in considera¬ 
tion of tlie principal and interest due on 
a sum of Rs. 1,600 contributed by the 
second defendant for the mortgage, Exhibit 
XV, a sum of Rs. 383 undertaken by the 
second defendant to be paid to one Muthu- 
mahali and a cash payment of Rs. 1,500 
odd made before the Registering Officer. 
The Subordinate Judge has taken each of 
these items of consideration and dealt with 
them in his judgment. We agree with him 
in holding that they are all fictitious. 

As regards the first item of Rs. 1,500 
and interest thereon, the matter stands 
thus. The second defendant was obliged 
really to finance Inbanadha for the purpose 
of paying consideration for the mortgage. 

It was expected that sufficient funds would 
be forthcoming from Inbanadha’s properties. 
Rut at the eleventh hour part of the con¬ 
sideration was not available and so the second 
defendant, the brother-in-law, raised the sum 
by means of a loan and contributed it towards 
the consideration for the mortgage. The ques¬ 
tion is, whetherthisitem remained unpaid down 
to the date of the assignment, Exhibit XVI 
OP had practically been paid off by that 
time. The first argument urged by the 
learned Advocate-General in this connection 
IS that there is nothing to show that In¬ 
banadha paid off this sum in the shape of 
receipt or account proving .such payment. 
This, no doubt, is true. But the second de 

fendant had taken no voucher from 1 i 
bAnadha for his contribitiin for themn-fc 
gage and, therefore, Inbandha’s not taking 
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a receipt from the defendants for the re-pay¬ 
ment of second defendant's contribution is 
not a matter wortliy of any remark. They 
were close relations as observed by the Sub¬ 
ordinate Judge, and the second defendant 
was in a sense in h>co^ parentis. He was 
senior in age and had been looking after In- 
banadha’s affairs during his minority. It is 
liardly likely that in dealing with such a 
person Inbanadha would have insisted upon 
a receipt for the payment of the money. 
The Subordinate Judge has given good 
reasons for holding that lidmnadha had a Go¬ 
vernment promissory-note of the face value 
of Ks. 1,000, and it was intended that tliat 
was to be converted into money and the 
money paid over to the second defendant. 
Tliat this must have been done seems to lie 
fairly clear from tlie documents to which 
the Subordinate Judge has referred. There 
is a letter, Exhibit G, written by Inbanadha 
whicli seems to corroborate tlie story that 
the amount of the Government promissory- 
note should have been appropriated towards 
the debt due to the second defendant. 

We come next to the item of Rs. 383 
said to have been due to Muthumahali, the 
alleged creditor of Inbanadha. There is no 
evidence of a documentary nature to show 
that Inbanadha was indebted to Muthu- 
maliali. I he debt must have grown during 
the days of Inbanadha’s minority in a period 
of .six years. There is neither a promissory- 
note nor receipt nor any account in support 
of this indebtedness. The second defendant 
says tiat he discharged this debt but he 
does not produce any receipt for the pay¬ 
ment of the amount and he produces no 
other document in support of his story 
that he paid off this Muthumahali. We 
must, therefore, regard this item of debt also 
as fictitious. 

Then there is the third item of cash payment 
before the Sub-Registrar. There is no doubt 
that this sum was paid in the presence of the 
Sub-Registrar. But we think there is abundant 
reason to agree with the Subordinate Judge 
that the amount was in all probability 
taken back by the second defendant himself. 
The Subordinate Judge points out that the 
second defendant does not explain where 
he got the money from nor is there any 
evidence to show what became of this large 
sum in the hands of Inbanadha. We must, 
therefore, accept the Subordinate Judge’s 


conclusion that this cash payment also was not 
a real payment to Inbanadha. 

All the three items of consideration thus 
set out in Exhibit XVI prove on examina¬ 
tion to be unreal. The second defendant 
himself appears to have been in possession 
of the property as admitted by him in his 
evidence. He remained in possession from 
1^93 to 1898 or even till later. He was 
undoubtedly in receipt of the income 
of the property. He states that he 
paid over this income on Inbanadha’s de¬ 
mands in consequence of pecuniary needs 
and that he obtained no voucher for such 
payment of income to Inbanadha. We think 
it is much more likely that he took the 
income himself and appropriated it towards, 
as far as the income went, his own debt 
of Rs. 15,000 the amount of his contri¬ 
bution for the mortgage-bond — Exhibit XV. 
This income coupled with the amount 
realised by the sale of Government promissory- 
note would have been quite sufficient to dis¬ 
charge Inbanadha’s liability to him in 
respect of the mortgage bond, Exhibit XV. 

The learned Advocate-General then relied 
on Exhibit IX, which is a letter by In¬ 
banadha to the second defendant within a 
few days of the execution of ExhibitXVI, 
wherein he .says that the second defendant 
was to take the income of the lands for 
that year and to pay to Inbanadha a sura 

of Rs. 190. 

This, the Advocate General Argues, is evi¬ 
dence of the reality of the assignment. But 
we think the docuuient is explicable on the 
hypothesis that the total amount of 
Rs. 1 ,500 with the interest thereon was pro¬ 
bably discharged only by including the value 
of the crops then standing on the land on 
the date of Exhibit IX .subject to the pay¬ 
ment of Rs. 190 to Inbanadha. However 


is may be, a document like Exhibit IX 
ming into existence so soon after the date 
the assignment itself would not be of any 
eat value in showing that Exhibit XVI was 
t a sham. If there was any necessity to 
ep up certain appearances on the date of 
chibitXvl it must have certainly continued 
r some little time longer at all events, 
e, therefore, attach no significance to 

[hibit IX. 

One argument was addressed to us as re- 
rds the motive for sham assignment. It 
raid be difficult, indeed, for as to accept the 
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evidence of the plaintiff’s witnesses as regards 
the particular motive which they put forward. 
We think the Subordinate Judge has arrived 
at the real truth when he surmises that the 
motive was probably to put what was the 
self-acquired property of Inbanadha in the 
name of his brother-in-law lest a share in it 
should he claimed by his co-parceners who 
had really no interest in the property. But 
the crucial circumstances against the truth 
of the defendant’s case is the statement in the 
partition deed that a su»n of Rs. 4,800 odd 
was due to Inbanadha by the family. This 
debt falls to the share of the second defend¬ 
ant and it was treated as a real debt against 
which other debts fall to the share of the 
first defendant and tlie other co-parceners. If 
this sum was not really due by the family to 
Inbanadha and his heirs it is impossible to 
reconcile such a statement in the partition- 
deed with the actual facts. The second 
defendant attempts a very feeble e.xplanation, 
and the first defendant who has gone into the 
box is quite unable to explain how he could 
have persuaded himself to accept this as a 
real debt due by the family. The first defend¬ 
ant was undoubtedly given what is called 
jeshtabagam^ or an excess in the share, to be 
allowed to the elde.st of the members of the 
family. It is pretended that the second 
defendant was not willing to allow this extra 
share to tlie first defendant and w'anted to 
neutralise the concession by this fruadulent 
device or a false debt due by the family, as 
to the origin of which and as to the evidence 
in respect of which the first defendant has 
not told us that he made any inquiry. We 
cannot, therefore, accept the evidence of these 
two people—the first and second defend¬ 
ants—as regards how the.se debts due to 
Inbanadha came to be included as a family 
debt in the partition deed. This is almost 
fatal to the case set up by the defendants. 

We agree, therefore, with the Subordinate 
Judge in holding that Exhibit AVi has been 
proved to be a sham and that the plaintiffs 
are entitled to recover the amount sued lor 
which the second defendant has realised from 
the mortgagor Annasawmi Iyer. We dismiss 
this appeal with costs. 

Appeal dismissed. 


(s. c. I P. W. K. 1911, Itov.) 

COURT OK THE FINANCIAL OOMMIS- 

S’lONERS, PUNJAB. 

January 27, 1911. 

Revenue Petition No. 21, 1910-11. 

Present'. —Ilon’ble Mr. Meredith. 
HUKAM SINGH ani> others—Aitlioanis 

versus 

SHAM SINGH and otiier.s—()i»i'0.site Party. 

PiirfUioii—Muflr of juiffitlon <f slmmilat— Mninteii^ 
iiiu'c if jioit.o’fiHion—CoiHjiciirintion for turniiij barani 
into chain’— R‘'visiini — Qursfion <f liiniftition. 

Where shainilat is being partitioned the i)osse8sioii 
of the slmro-holders therein should bo preserved to 
the extent, of tbeir rospectivo shares only. Whore, 
however, u share-holder has .sunk a well on his 
share of .such laud, thereby altering the nature of it. 
from bihnni to rh'ilti, be i.s, in erjuity, entitled, b}'. 
way of compensation, to some portion of it. 

A Court of revi.sion can review a liuding upjua 
(piestion «)f limitation. 

Petition for revision of tlie order.-? of the 
Commissioner of Jullundur, dated 4th April, 
1910 and 21st June, 1910. 

FACTS.—An application for partition 
of 209 kanals and 12 marlas of land hhewjt 
No. 40, khatauni Nos. 102 to 124 situated 
in inauz ‘1 Mirpur, Tahsil Jullundur, was 
decided,, in the first instance, by Mr. Sultan 
Ahmed Khan, Assistant Collector, Jst class 
of Jullundur, who proposed and sanctioned 
the mode of partition as laid down in liis order 
dated 19th November, 1909. 

Tliereon Hukam Singli applied for review 
but his application was rejected on 28th 
February 1910, 

Hukam Singli and Gulab Singh then 
appealed to the Commissioner of Jullundur 
who, on 4th April 1910 dismissed the 
appeal as time-barred. He was of opinion 
that the time sp nt in review could not be 
deducted in computing the period allowed for 
an appeal. 

An application for review by Hukam 
Singh and Gulah Singh to the Commissioner 
cf Jullundur, was also rejected on 21at 
June 1910. 

The said Hukam Singli and Gulab Singh 

at last applied for revision to the Financial 
Commissioner. 

In revision it was contended on behalf of 
the petitioners that tlie time spent in review 
ought to have been deducted in calculating 
the time allowed for the appeal, and that 
they were entitled by way of compensation 
to retain some portion of the land whicli 
has been changed into chahi from bzrani by 
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■siukiiig therein a well. 

Ijala llnkm Ohaiv], for the Petitioners. 

Hakhshi *h>hd Chund^ for the Respondents. 

JUUtjMl'INT.—The question of limita¬ 
tion may be reviewed by this Court acting 
as a Court of revision. Applicants have been 
given possession up to their share, in the 
mode of partition. The only ([uestion is 
whether they should retain possession of 
more than their share by way of compensa¬ 
tion for the well sunk by them which has 
changed Id kmials 17 marlas into chain from 
harani. I think they are equitably entitled 
to some compensation and tliat this should 
take the form of some small additional share 
of the joint holding. This will be deter¬ 
mined by two arbitrators to be appointed by 
themselves who will appoint an umpire if 
they cannot agree. 

Application accepted and order accordingly. 
Costs against respondents. 

.. 1 pplical i ))i accepted. 


[s. ( .3 r. W. U. K, V. 1911,) 

COURT OP THE ITNANCIAL COMMbS- 

810NKRS, PUNJA13. 

Kevbnle Revision Cask No. MS op 1£)09-1(J. 

January 17, 1911. 

Present :—The Hon’ble Mr. Douie, and 
The Hon’ble Mr. Meredith. 

WA/IRA AND OTHERS—PLAINTIFF.S— 

Applicants 

versus 

MANGAL and OTHERS —Dependant.s— 

Respondents. 

Ki*cheal — Hcirli'fiii hin/l in a villtiyr oimeil />;/ Uricro. 
ijctiCiiHH proprirlnni hndij—Government entitled to 
enecred— Prineipleii appliatldc in xnch caxex — pro. 
prirtanj body, riyUt of. 

The right of tin* Crown t<» claijn c.'‘<-Iioat does not 
rest on customary law or on Himln Law, but is has»‘d 
oil grounds of general or universal law. 

Such right arises only where there is no person 
entitled by law or by custom to inherit. 

The nght j)f the proprietary body ns a whole to 
succeed in cases in which the right of escheat exists, 
is primarily based on real or assumed relationship to 
the holder of the land, or to the member of the jiro- 
prietary body from whom his title was derived. 

Such a right should be assuniprl in the case of 
homogeneous estates or sub-divisions of estates, 
where the owners arc all or nearly all of the same 
tribe aa the last holder of the land or the member of 
the proprietary body from whom he derived his title. 

Such a right shonid not l>e assumed in the 
case of heterogeneous estates or sub-divisions of 
estates held by persons of different tribes or different 
got6 of the same tribe. Tlic presumption in such 
cases is that the State has a right of escheat. 

When the property in the land was originally 


derived by gift from a member of the tribe of the 
original proprietary body, the right of that body 
should be recognized on failure of the donor’s and 
donee’s lines. 

In any ca.se in which the leajih-ul-arz declares the 
right of the proprietary b(;dy to succeed to the land of 
lieirless owners, Government should set up no claim. 

nUupia v..famnn Dos, 80 P. R. 1885; Lehna v. 
Kjxhnn, 78 P. R. 1888; Kirjxi Ham y. Ude Ram 
77 P. R. 1896; Shaman v. Sardho, 61 P. R. 1898} 
iiin) Harnam Sinyh v. Parfab Shigh, 102 P. E. 19(6; 
li.9 P. L. R. 1906, relied upon. 

Case reported by the Deputy Commis¬ 
sioner, Karnal, under section 16 of the 
Punjab Land Revenue Act XVIf of 1887 
with his letter No. 375G, dated 25th Feb- 
ruary, 1910. 

ORDER OF REFERENCE. 

Lnder section 16 Land Revenue Act, I 
refer the folllovving case for orders, as there 
appears to be no definite law or ruling on 
the subject:— 

One Musammal Kishni, widow of Partapa, 
Jat of Kaliana, Tahsil Tlianesar, has died 
and leaves no blood relations of her own 
or her husband. She owned 82 highas., 4 
bisu'as land. 


The tenure of this village is patidari ghair 
mukaminal^ and the shamilat deh is not divided 
among pattis\ eacli owner has a share in 
the common land according to his holding. 

There is no provision in the wajib-ul-arz 
regarding disposal of land of a proprietor 
who dies without relations. 

The village was originallyoccupied by one 
Munia, Jat. He introduced persons of mis¬ 
cellaneous castes, and finally four pattis were 
created under Inmbardars Dhan Singh, Alman, 
Mohra and Noda and shamilat deh was set apart. 

The land in question was in 1S4S owned 
by one Rai Singh, .son of Raradiya, Jat, 
and he or his .son apparently married the 
sister of one Sahib Singh, an outsider. When 
her husband died, the three sons of Sahib 
Singh succeeded and are shown in Mr. Douie’s 
Settlement as owners. They were Tulsi, 
Paisa and Partapa. The two latter died 
childle.ss and Muxammat Kishni succeeded 
to the estate when her husband, Partapa, 
died. She has now died and the question 
of mutation has arisen. 

There are four so-called pattis^ viz.^ Dhan 
Singh (Jats), Alman (Fakirs and Jat), Nada 
(Jats and Malts),and Mohra(Arainsand Jats). 

**The land in question is situate in the 
Mohra pattiy and the Tahsildar, without any 
good reason, ordered that mutation should 
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take place in favour of tbe «^ats of the Mohra 
patti» This is evidently wrong, 

The question is, whether the land should 
become shamilat of the patti Mohar, of the 
whole village, or whether it should be escheat 
to Government. 

Section 28 of Rattigan’s Customary Law 
(Remark 1) tends to show that it should 
escheat to Government; but Roe and Rat¬ 
tigan’s Tribal Law in the Punjab (page 87, 
Chapter HE, paragraph 5) tends to show 
that it should pass to the shamilat (hli. 
The owners of the patti Mohra have no 
special right as against the general proprie¬ 
tors of the village. 

As these cases are likely to become com¬ 
mon, owing to the numerous deaths wliich 
have occurred by plague, and, as 1 believe 
in other instances, such land has been allowed 
to pass to the remaining proprietors as 
shamilat deh or patti^ I refer the matter 
for orders.” 

The mutation proceedingsare sent herewith. 

Mr. Khark Singh^ for Jats of patti Mohra. 

R. S. Lala Nariujan Das, Government 
Pleader, for the Crown. 

JUDGMENT. —This case relates to muta¬ 
tion of ownership in 82 bighas 4 hiswas in 
Mauza Kaliana of the Tlianesar Tahsil of the 
Karnal District. At the Regular Settle¬ 
ment, about 1850, the land \vas held by one 
Rai Singh, son of Raindhiya. Apparently, 
before the end of that Settlement, Rai 
Singh died and was succeeded by his son 
Uudha, tribe Jat, £/ot Bartlial {khewat No. 31). 
In making his reference for revision the 
Deputy Commission-ir .stated tliat Rai Singh 
or his son Budha married the sister of one 
Sahib Singh, whose sons became possessed of 
the holding. To-day it is stated that Budha’s 
mother and Sahib Singh’s wife were sisters, 
and that Sahib Singh beloriged to a village 
in the Amballa District. All his .sons died 
childless, but one left a widow, Musammat 
Kishni, who has now died. The land is in 
one of the four pattis into which the estate is, 
for revenue purposes, divided, namely, in patti 
Mohra, the owner.s of which are Jats and 
Arains. Th Settlement Tahsildar found that 
no one had proprietary po.sse 3 sion. He 
treated as fraudulent a claim put forward by 
or on behalf of one Devatia, a Jat of a village 
in 'lahsil Kaithal, and he ordered mutation 
in favour of the Jats of patti Mohra. The 
Arains of that patti appealed to the Collector 


on the ground that mutation should have 
been effected in the names of all the owners 
of patti Mohra irre.spective of tribal distinc¬ 
tions. The Deputy Commissioner remarked 
that the question for decision wa.s, whether 
the land should be recorded as shamilat of 
patti Mohra or should be entered as belong¬ 
ing to Government by escheat. Instead of 
deciding the appeal, he irregularly reported 
the original order for revision. The ques¬ 
tion being one of importance I transferred 
the case to my own file by an order under 
.section 15 (1) of the Land Revenue Act. 1 
have heard Counsel for tlie Jat owners and 
for the Crown. 

A glance at the genealogical trees of the 
Settlements of 1885 and 1909 will show how 
utterly heterogeneous tlie proprietary body 
of tliis village is. Tbe. owners are of several 
tribes, and even tbe Jats are of very 
different gots both in tbe estate as a whole 
and m patti Mohra. In the kh-wat of the 
Regular Settlement (18551 Budha, from 
whom the late owners derived their title, 
was, as I liave noted, shown as .i Jat, got 
Barthal, and wa.s probably tbe only landowner 
of that got tn tbe village. Budha’s succes.sor.s 
bad nothing to do with the proprietary body 
till they were brought into it on Budba’s 
deatli without male heirs. The account of 
tbe founding of the estate given in the note 
attached to the genealogical tree of the 1885 
Settlement is significant, — 

“At first the whole area of tlje village was 
in the occupation of the Sikhs, and tenants 
belonging to neighbouring estates cultivated 
tbe land. About 125 years ago one Munia, 
Jat Gil, on account of inconvenience left the 
old (i6adi near tlie (r. T. road and, with the 
permission of tlie authorities of the time 
came to settle in the village paying no 
nazrana or malikana. His pedigree table is 
not known to the owners {silsilii shajra nash 
malikan bata nahin sakte). He alone remain¬ 
ed in possession for a considerable time. 
Failing to arrange for tbe cultivation of the 
whole area, he brought persons of different 
tribes from the old abadi and united them 
with him in the ownership of the land.” 

According to the s/m/m nash of 1885, there 
are a few Gil Jats in each patti, but whether 
any of them are descendants of Munia we 
cannot say. Even if they were, it would be 
ditii?ult to allege that the ancestor of Budha, 
got Barthal, derived his title from a gift by 
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Munia. The petty Sikh Sardars, who occupi- 

after the sack of Sirhind in 
1763, no doubt, welcomed any one who would 

settle and cultivate, and so increase their 
income. 

About 18S2 the Government of India made 
HiQuines regarding escheat in the different 
Provinces of India. A reference was made 
to the Judges of the Chief Court and minutes 
by Mr Justice Barkley and Mr. Justice 
W. H. Rattigan will be found reproduced in 
Punjab Government Consolidated Circular 

No. 9. Mr. Justice Barkely wrote,_ 

Escheats are comparatively rare in the 
Punjab. One reason is tliat where the land 
IS generally held by village communities, 
as IS the case in this Province, it is the usual 

succession of tlie 
proprietary body to the lands of proprietors 
dyintc without heirs, and this is often provid- 
ed for in the village administration papers 
prepared at SeUlement. In the southern 
Punjab under Sikb Rule, when wells rather 
than villages formed the proprietary units in 
direct relation witli the Government, escheats 
were more strictly enforced titan they are now. 
andtheresultwas that wells or portions of wells 
with the lands attached to them often became 

tbeproperty ofGovernment.Mr.O’Brien, while 

reporting that he can discover only two cases 
of escheat which have taken place (in the 
Mu/.affargarh District) since British Rule, 
adds that the British Government at present 
owns numerous estates in the district which 
It received from the Sikh and Pathan Gov¬ 
ernments, to whom they had escheated for 
want of heirs. A similar state of things 
exists in the neighbouring district of Multan, 
though in that district also escheats are 
now rare, it being staled that no escheats of 
immoveable property have taken place within 
the last ten years.” 

Mr. Barkley then discussed the law on the 
subject, pointed out that escheat was not one 
of the matters in regard to which the personal 
law of the parties is made applicable by sec¬ 
tion 5 of the Punjab Laws Act and referred 
to a leading Madras case in which the Privy 
Council held that the title of the State rested 
not on the Hindu law of escheat but “on 
grounds of general or universal law.” 

Mr, Justice Rattigan quoted further cases, 
and concluded that when there is a total 
failure of heirs the Crown takes by escheat 
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under a general or universal law as paramount 
power.” 

In a letter No. 692, dated 26th July 1862, 
addressed to the Government of India, the 
Punjab Government remarked,— 

Ihe right of the Crown to succeed by 
escheat upon a total failure of heirs to all 
moveable and immoveable property left by 
Hindus and Muhammadans has always been 
recognized and asserted in the Punjab.” (It 
then noted what the law as laid down by 
the Privy Council was.) “Cases of the kind, 
however, have been comparatively rare, A 
total failure of heirs is necessarily uncommon 
under Hindu law and the principle upon 
which the Revenue Settlement has been made 
in this Province, renders an escheat of laud¬ 
ed property belonging to the agricultural 
population almust impossible, the general 
village proprietary body succeeding, as a 
matter of right, to the estate of any proprietor 
dying without natural heirs.” 

i wo Delhi, two Rohtak and two Mu- 
zaffargarh escheats were noted, the Rohtak 
cases probably did not relate to land. 

The only district in the Punjab in which 
escheats have been at all common is Kangra. 
The description of the origin of the tenures 
of that district given in paragraphs Nos. 150 

152 of the Settlement Manual shows 
clearly why this should be the case. A 
quotation may be given from paragraph No. 2 
of financial Commissioner’s No. 6521, dated 
30th October, 1906,— 

It is the policy of Government to assert 
its claim to an escheat only in cases where 
it is clearly established that there is an 
entire failure by any person to establish a 
claim to the succession. In that corres¬ 
pondence it was also established that there 
was, as a general rule at least no such 
community of interest between proprietors 
of a village (in Kangra) as would entitle 
them to succeed to heirless land as a body, 
while as regards the proprietors of a tika 
any claim they might have, would be found¬ 
ed on the presumption that they are dis¬ 
tant relatives of the last owner, and not 
on the fact of their being proprietors in 
the tikay With the above may be compared 
Shaman v. Sardha (1) 

I will now refer to certain cases of escheat 
elsewhere. In 1892 one of the four tarofs cf 

(2) 61 V. K. 
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yiauza Bachewind in Amritsar was suppos¬ 
ed to have been left heirless and escheat 
was enforced, the claim of the headmen to 
have the land declared to belong to the 
whole village community being overruled 
by the Deputy Commissioner [Rev. Pro. 
(Cfenl.) No. 18 of August 1892], The 
tarafs which escheated, were owned by Jats 
of the Khaira and the other three 
taraj^ by Jats of the Sohnl got. The case 
was reported to Government in order that 
sale might be sanctioned. Meanwhile, how¬ 
ever, the Deputy Commissioner discovered 
heirs of the last owner, and the case was 
dropped [Rev. Pro. (Genl.) Nos. 1-i of 
December 1892], Here, then, Government 
claimed an escheat as against the claim of 
I he general proprietary body. In 1897 tlic 
Deputy Commissioner of 8ialkot ordered 
esgbeat of one-fourtli of the village of 
Jhang in the Sialkot District. The village 
was founded by Rukwal Rajputs, wlm came 
from Pahladpur in Jammu. Lala, Rukwal 
Rajput, was sole owner in 1852, when he 
sold one-fourth to Mahajaus, and one-half 
to Rukwal Rajputs. The escheat occurred 
through the failure of heirs to Lala. The 
claims of certain Rukwal Rajputs of Pahlad¬ 
pur, of the representatives of the Rukwal 
vendees of one-half che estate (Tarofs 
Shaman and Jholan) of tlie representatives 
of the Mahajan vendees of one-fourth (Tarnf 
Diwana), and of the ala maltk of the land, 
were all disallowed. The facts connected 
with the escheat were carefully considered 
by the Financial Commissioner, who held 
escheat to be proper, and when proposing 
sale submitted the correspondence to Gov¬ 
ernment. Sale was sanctioned by Punjab 
Government No. 331, dated 5th June 
1897. In 1901 the Deputy Commissioner 
of Lahore proposed to sell certain land 
which had escheated in Mauza Bath. The Gov¬ 
ernment asked whether the Government title 
wasclear withreferenceto Consolidated Circu¬ 
lar No. 9. The Commissioner replied: “The 
possession of the land was taken over in 
1890-7. bince then no one has come for¬ 
ward and represented his claims to the land. 
The fact is, that neither Musammat Dhan- 
wanti nor her husband had any collateral 
relatives in the village or its vicinity.” 
The area was small, 12 kanals, 5 marlag. 
The order was that the land sliould be 
offered to the proprietors of Mauza Bath at 


the estimated value. (Punjab Government 
No, 1156, dated 23rd November 1901). 

An important case bearing on the ques- 
tion is Kirpa Ram v. Ude Ratn (2). A 
widow of a Kalal having a life interest in 
land in Mauza Amballa executed a deed of 
gift in favour of her brother’s son. After 
her death the other proprietors in the thula 
claimed to succeed, but the Court held they 
had no locus standi. Two of the cases which 
the Counsel for the Jats has referred to, 
Musammat Uhupia v. Jumna Das (3) and 
Lehnit v. Kishen (-l), were considered. The 
decision in both was held to be irrelevant, 
as the claim upheld was in each case based 
on relationship. Mr. Justice Chatterjee 
remarked (1),— 

There is also a passage in Mr. Justice 
Roe’s well-known work, “Tribal Law in the 
Punjab,” page 87, in which it is stated that 
when one group of proprietors in a village 
community becomes extinct their rights pass 
to the surviving groups, there must always 
be heirs as long as any member of the 
community survives,’ This is the strongest 
authority in plaintiffs’ favour, but the 
principle stated in it, is controverted by the 
learned author of the “Digest of Customary 
Law.” See Remarks 1, Section 28. 5th 
Edition. 

On the whole, we do not think that it 
has ever been definitely decided by this Court 
that the members of a village community 
are the ultimate heirs of any co-sharer 
among them, who dies w’ithout heirs, in 
every instance without regard to the con¬ 
stitution of the village or the facts of the 

particular case which comes up for decision. 
****** 

Amballa is a town with a heterogeneous 
class of inhabitants and tlie owners of Patti 
Kalalan are also a mixed body. One thula 
consists of Jat proprietors of four different 
gots. The three Kalal thulas have owners 
belonging to six gots, and the division into 
thidas appears to have been made for revenue 
purposes, and is not based on ancestral con- 
nection among the land-holder. 

****** 

“The tenure of the village is stated in the 
Wanb-ularz of 1852-53 as kahz-ncar and it is 
recited that there is nothing held in common 

(2) 77 r. H. mufi. 

(•'L 80 P. K. mo. 

(4) 78 P. R. 1869. 
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ill tlie entire patti but 61 h/ghas of shumilut 
laud. In our opinion it would be diflicult to 
bold tliat the owners of Patti Kalalan of the 
city of Amballa are .such a compact and 
liomogeneoua coraniunity that the rule of 
■succces.sion set up by the plaintiff.s must be 
presumed among them in the absence of 
affirmative evidence on the present record. 

The defendant Ude Ram is in possession 
and plaintiffs in order to recover tlie land 
from him must show a superior right. This 
they have failed to do.” 

In this case, therefore, it was held that tlie 
thuladars had no title to contest a gift which 
was prima facie invalid. It follows clearly, 
that if the State had claimed escheat, the 
thuladars could not have contested the claim. 

Shaman v. Sardha (1) is a similar case 
relating to the Kangra District. It was 
maintained that under circumstances like 
the present the proprietary body of the 
village or of the sub-divi.sion in which the 
land is situate are by the general custom 
of the Punjab entitled to succeed on the 
death of the widow, and that they have in 
consequence a sufficient locus standi to contest 
the widow’s alienation.” As to this Mr. 
Justice Chatterjee remarked,— 

With reference to the first point we are 
unable to accede to the contention that there 
is a universal custom of the kind mentioned 
in the Punjab. The authorities on the 
subject are conflicting. They are all collect¬ 
ed and reviewed in Kirpa Ram v. Ifle Ram 
(2) and the conclusion arrived at was that 
no such general rule could be laid down. 
Counsel insists that this is an error, but we 
are unable to agree with him. Admittedly, 
the authorities are not agreed on the point 
and opinions in support of appellant’s view 
are opposed by others entitled to equal 
weight affirming the contrary. It appears to 
us difficult to lay down a rule of general 
application in a matter of this kind merely 
upon a priori grounds. Much would depend 
upon the facts of each case and the con.stitu- 
tion of the village. In a village held on a 
strictly tribal tenure, or in which the 
community is a compact one, the probability 
is that heirless land would be taken posses¬ 
sion of by the tribesmen or the community, 
and that strangers would be excluded. It 
would, perhaps, be reasonable to presume even 
in the absence of actual instances that in the 
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past, and particularly in unsettled times, they 
were able to as.sert and enforce this right 
with the support of public opinion, and if 
necessary by physical force. The right of 
escheat would have an historical foundation 
in such communities. But no such inference 
can be drawn where the proprietors are 
a heterogeneous body, and where po.s 3 ession 
is essentially the measure of right. Here the 
right of escheat ought to be affirmatively 
established by cogent evidence. It would 
not always be safe to assume the existence 
of such right merely because under the 
existing revenue system there is a joint 
liability for revenue, or wheVe such land 
exists, because there is some common waste 
land for pasture and other purposes. In many 
cases, as shown in Kirpa Ram v. Ude Bam 
(2), it was found on actual inquiry that the 
right did not exist. Considering the diverse 
characler of village tenures in this Province, 
it is obviously unsafe to formulate a general 
rule on the subject of escheats to village 
proprietors. We, therefore, see no good 
reason to differ from the view taken in the 
case above cited.” 

In Harnam Singh v. Partab Singh (5) the 
principle laid down in Kirpa Ra7nv. Ude Bam 
(2) was applied. Mr. Justice Lai Chaiid 
remarked,— 

In the present case the tenure of the village 
concerned is bhaiacharat the proprietary 
riglits are held by a heterogeneous body of 
mi.scellaneous tribes, and the plaintiffs are 
lior.s by caste, wliile Nanna, whose property 
is in dispute, was a Jat. There is, therefore, 
no reason for holding that the constitution 
of the village or the facts of the case raise 
any sort of initial presumption to support 
plaintiff's allegation of succession by rever¬ 
sion.” It follows that, assuming Naniia 
really to have left no relations having a 
right to claim his land. Government was 
entitled to his land by escheat. 

The following propositions may, I think, 
be laid down on the subject of esclieats to the 
Crown: — 

(1) The right of the Crown to chaim 

escheat rests not on Customary or 
Hindu Law, though Hindu Law 
recognises escheats, but on grounds 
of general or universal law. 

(2) The right can only arise in the 

(o) 102 r. R. 1906; 129 l\ U R. 1906. 
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absence of relations entitled by law 
or custom to inherit. 

(3) The right of the proprietary body 

as a whole to succeed in cases^ in 
which it exists, is primarily based 
on real or assumed relationship to 
the holder of the land, or to tlie 
member of the proprietary body 
from whom his title was derived. 

(4) Such a right should be assumed in 

the case of homogeneous estates or 
sub-divisions of estates, where the 
owners are all or nearly all of the 
same tribe as the last holder of the 
land or the member of the pro¬ 
prietary body from whom he derived 
his title. 

(5) It should not be assumed in the 

case of heterogeneous estates or sub¬ 
divisions of estates held by persons 
of different tribes or different gots 
of the same tribe. The presumption 
in such cases is that the State has a 
right of esolieat. 

(G) When the property in the land was 
originally derived by gift from a 
member of the tribe of the original 
proprietary body, the right of that 
body should be recognized on failure 
of the donor’s and donee’s lines. 

(7) In any case in which the icajih-uUarz 
declares the right of the proprietary 
body to succeed to the land of heir¬ 
less owners, Government should set 
up no claim. 

It should be assumed in dealing witli all 
such cases that Government will recognize 
the right of the proprietary body to succeed, 
where it can set up any sort of probable 
title. Where escheat i.s cleai’ly claimable it 
should be enforced. But in that case it will 
usually be rigid to propose sale of the land 
at its market-value to a member of the pro¬ 
prietary body or to the proprietary body as a 
whole* In the present case escheat was 
certainly claimable and the land will be 
recorded as Government property. 

Question referred; answered accordingly. 




(s. c. 4 V. W. 11. Uev. 1911.) 

COURT OF T-iE FINANCIAU COMMlri- 
SIONURS, PUNJAB. 

HliVKNUL PfiTITlON No. 40 OF 1900-10, 

November 9, 1910. 

Present :—The Hon’ble Air. Douie. 
BODHA RAAI and others — Plaintiffs — 

Afflicants 


versus 

NET llAAl AND OTHERS — DEFENDANTS — 

Resfondents. 

Cttfitoin —KluuU kumiui— Jliylif vf Hraimiaiiy of 
niuuza Soiiyat. tahsil Knitlmf, fo \tli of khiuh kainini 
or hearth ta.i' —Revitiion—Punjab Land Itecenue Act 
(XVII of 1887;, >•. U). 

liiiiliiitnn/s of iiiatiza .Sangal, tah»il Kaitlial, ar«' 
eiititlod to receive from the Liiinhdrdiirs of tlmt place 
ItliofthcA/i'oh' kiiiniiii or hearth taxcollected bythcin. 

An order of a Ucvenue Court re-opening a ques¬ 
tion whicli is rt’ft jiidiaifa between the parties is liable 
to he set aside on revisioji under section 16 of Act 
XVII of 1887. 

Petition for revision from the order of the 
Collector, Kariial, dated 23rd April, 1909, 
contirming tlio order of the Assistant Collect¬ 
or, 1st Grade, Kaitlial, dated mil November, 
1908. 

FACTS.—Tiiis claim was for Rs. 27-3 un 
account of khndi kamini and gr.azing dues, 
being the amount of \ th share in the s/iainilat 
prolits for the years 190G-1907 and, on 11th 
November 1908, was decided in the Grst 
instance by C. C. Garbett, Esquire, Assistant 
Collector, Ist grade, of Kaithal, who ordered 
that the claim be dismissed with costs. 
On 23rd April 1909 plaintiffs’ appeal to the 
Collector of Karnal was also dismissed with 
costs. 

Thereon Bodha Rani, and others, plaintiffs, 
applied to the Commissioner of Delhi for 
revision of the Collector’s order, dated 23rd 
April 1909, who, on 8th December 1909, 
accepted the application and sent this tile 
to the Financial Commissioner, Punjab, 
recommending revision of ihe Collector’s 
order. 

Air. Vaulat Ham, for the Petitioners. 

Air. Karris, for the Respondents. 

JUDGMENT.—This case has been re¬ 
ported by the Commissioner of Delhi with a 
recommendation that I should revise the 
order of Air. Garbett dismissing the claim 
made by the Brahmans, owners of mattza 
Sangal, to a share in the khudi kamini dues. 
Air. Garbett’s order makes no allusion to the 
case decided in 1907 on appeal by the Deputy 
Commissioner, Air. ITem'iques, in which the 
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same question was in issue. The decision 
was in favour of the Brahmans. The Brahmans 
ought speciHcally to have called the atten¬ 
tion of the Court to that judgment. If the 
proceedings before Mr. Garbett had been 
more formal and deliberate the real facts 
would probably liave come out. The whole 
case is res judicata and Mr. Garbett’s order 
cannot stand. I note that the question of the 
right to khudi kamini was alluded to in the 
inquiry which took place in 1850 as to tlie 
extent of the rights of the Brahmans. Several 
witnesses, including one wlio had been 
patwari for 12 years, said tliey shared in the 
khudi kamini^ and the Deputy Collector 
referred in liis report to tlieir right to take a 
share in the hearth tax. 1 cancel the order 
of the Assistant Collector, Mr. Garbett, hold 
that the question of the Brahmans' right to 
4 th of the khudi kamini is res judicata, and 
remand the case for decision as to what \ th of 
the khu li kamini, to which the Brahmans are 
entitled amounted to. Respondents will pay 
appellants’ costs which I fix at Ks. 10 , 
having regard to the petty nature of the 
claim and the facts that the case is not an 
appeal but one reported by the Commissioner. 

Bevision allowed. 


(s. c. 2 M. W. N. 3US.) 

MADRAS HIGH COURT. 

Second Civil Appeal No. 519 of 1909. 

February 2, 1911. 

Present: —Mr. Justice Wallis and 
Mr. Justice Sankaran Nair. 

MUTHU KUMARA MUDALIARand 
OTHERS—Defendants—Appellants 

versus 

PADANIAPPA CHETTIAR and others— 
Plaintiffs—Respondents. 

Tnast-^Hen’iHfary — Ih'movnl o/ pi-cneiif 

fruntces—Minw ifucc€t‘Kor—Appointmcnf till miuofittj. 
The dismissal of a trustee for the time Iwing on 
account of gross neglectand violation of the trust dors 
not entail a forfeiture of the hoi'cditary ottico which 
desconda to the next heir, if of full age. If the next 
heir is a minor, some other trustee will be appointed 
until the minor attains majority, 

Snmaifamlfira SlmlaHnr v. Vythiliugn Mutlaliar, 
19 M. 285, referred to. 


Second appeal against the decree of the Dis¬ 
trict Court of Tanjore in Appeal Suit No. 
132 of 1907, presented against the decree 
of the Court of the District Munsif of 
Tiruturaipundi in Original Suit No. 19 of 
1907. 

FACTS.—The plaintiffs, as the trustees of 
the Thiruwangur temple, which is under the 
management of the ^egapatajn Devasthanani 
Coriimittee, brought the suit forthe removal of 
thedefendauts Nos. 1 to5 from the trusteeship 
of an endowment for certain specific religiou.s 
purpose on the ground that they had neglect¬ 
ed to carry out, and otherwise violated, 
the trust. The endowment was made by 
one Suppa Mundali by a Will which de¬ 
clared that one Arunachala, the father of 
defendants Nos. 1 and 2, and grandfather of 
defendants Nos. 3 to 5, and his heirs should 
cultivate the land, and after deducting for 
ruram and other expenses 32 kalams out 
of every 100 kalams of outturn, and paying 
off the Government dues, should carry out 
the trust along with the 11 th defendant. 
The chargeagainst the defendants was neglect 
of duty and treating the trust property as 
their own and diverting the income thereof 
for their private use. It was admitted by 
the defendants that, after plaintiffs became 
the trustees of the plaint temple, they have 
not carried out the trusts. Defendants Nos. 1 
to 5, JO and 12 pleaded that the plaintiffs had 
no right or interest to maintain the suit; 
that section 539 of the Civil Procedure Code 
was a bar to the maintainability of the suit 
that they were not liable to be ejected under 
the terms of the Will; that they were con¬ 
ducting the charities mentioned iu the Will 
till plaintiffs were appointed trustees and that 
plaintiffs obstructed them from performing 
certain trusts. The District Munsif found 
that defendants Nos. 1 and 2 have grossly 
violated the trusts and decreed that defendants 
Nos. 1 to 5 be removed, and that the plaintiffs 
and llth defendant be appointed trustees. 
Defendants Nos. 1 to 3 appealed to the Dis¬ 
trict Judge. 

The District Judge on appeal modified 
the decree of the lower Court by appointing a 
guardian, other than defendants Nos. 1 and 2, 
of the 3rd defendant also a trustee along 
with the others. The defendants Nos. 1 to 5 
appealed to the High Court. 

Mr, S. Muthia Mudaliar, for the Appellants. 
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Mr. C. V, Anantahnshna Jy^.r^ for the 
HespondentR. 

JUDGMENT.—We are not prepared to 
interfere with the dismissal of the first and 
second defendants. That dismissal, howevert 
does not work a forfeiture of the hereditary 
office whichdesoendstothe next heir, if offull 
age. In this case the defendants Nos. 3 to 
5 are minors, and following the decision in 
Samsiindara Mudaliar v. Vyfhilinga Mudaltar 
(1), we appoint the plaintiffs trustees until 
one of the defendants Nos. 3 to 5 attains 
majority when he will become the trustee. 
The defendants are now divided into two 
branches and when there is an adult in each 
branch the two branches will be entitled to 
share the trusteeship as they may arrange 
or in turns of a year each as held in 0. 
S. No. 52 of J907. In other respects, we 
conlirm the decree of the lower Appellate 
Court. Tl.e respondent’s costs will be paid 
out of the trust estate. 

Decree modified. 

(1) M. 285. 
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MADRAS HIGH COURT. 

First Civil Appeal No. 13 of 1908. 
February 9, 1911. 

'Present -.—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Nair. 

T. VENKATACHALA PiLLAI and 
ANOTHER—Defendants—Appellants 

versus 

The TALUK BOARD, SAIDAPET, 

REPRESENTED IJT THE PRESIDENT—PLAINTIFF— 

Respondent. 

Trust—ReligioHS trust, what coustitutrs — ^Indras 
Loral Boards Act (V of \h8-ij, s. hl—Pouer of Board 
of JUrriiue to make overynauagement to Local Board — 
Pourr to dismiss trustee—Management made over vith. 
out dismissing trustee — Validitij—Regulation Vll of 
1817 —of Board of Revenue under that Regular 
tion—Transfer to Taluk Board of the charity projH’rties 
—Rights of the Lwil Board under the order of transfer. 

.4., a female, constituted tliree projjcrlies, one a 
rhoitrani and two houses, ae endowments for 
carrying out certain charities, Wz., tl) to feed 12 
Brahmans on Dwadasi day in the chatiram Imilding, 
(2) to perform archanu to the goddess in a temple 
at the cost of one rupee every Friday and (3) to 8u])plv 
neer morn, etc., to persons attending the festival of 
MolitgadI servari in Tirnvottiyur. i^he aj)pointod 
the 1st defomlant as trustee along with two others. 
On his failure to (arry out the trust and on 
his alienating the property to defendants Kos. 2 
tind 3, the Bnanl of Kovenue, acting imderj Hegu- 
latiou Yll of.1817, vested the management of 


tlie properties in tho Taluk Board, Saidupet, witli. 
out passing an order removing the 1st defendant 
fn)m office; 

Held, that tho trust was not of a religious character. 
The distribution, no doubt, was to bo amongst those 
who attended the festival in the temple but it was 
not to U* an offering to the deity, and it was not any 
ceremony which was part of the temple festival itself. 
The small prorision for making archana w’ould not 
make the trust a religions one. 

Regulation VII of 1817 am! Act XX of 1863 are 
applicable to endowments made both before and after 
the said onactinents. 

Sivayyn v. Rttmi Rrddi, 22 M. 223, followed. 

The Board of Revenue bad no power to transfer 
the management of tho trust without first dismissing 
the trustee (hen in office. 

Oanaiiott .igyar v. Sri Vedavyasa AIngasinga 
B/oittor, 29 M. 534; 16 M. L. .r. 435; 1 M. L. T, 127, 
Sheik Davud Saiha \\ tiasain Saiba, 17 M. 212, fol. 
lowed. 

Venkatvsa Xayadu v. .Shirman Shatagopa Shri Shota- 
Jopa S\eami, 7 M. H. C. K. 77. referred to. 

Under section 51 of Act V of 1884, the Board of 
Revenue has tho power of making over the manage, 
ment of a trust to a boeal Hoard in exercise of its 
right of superint(fndence. The Board of Revenue is 
(•mi)owered to make over to a lo(“al body both the 
management and superintendence. 

The Chairman Municipal Council, Rnfionundry v. 
SuifuWa re«Aofeiiirn/«/i/, 31 M. Ill; 3 M. L. T. 241, 
Xilaythakshi Aimnal v. Taluk Board of Maijnvararn 
20 M. L. J. 885; 1 M. W. X. 12; 8 M. L. T. 341; 8 Ind! 
Cas. 488, relied upon. 

Tho Board of Revenue can dismiss a trustee for 
misconduct. 

Appeal again.st the decree of the District 
Court of Chingleput in 0. S. No. 3 of 1906. 

FACTS.—The Taluk Board, Saidapet, 
sued to recover form defendants Nos. 2 
and 3 certain properties, viz., two houses 
and the chattram forming endowment of a 
chatiram in the following circumstances. 
One Kanagammal executed a Will by 
which she constituted three properties, 
one the chatiram and two houses as 
endowments for carrying out certain 
charities, viz, (1) to feed 12 Brah¬ 
mins onday in the chattram build¬ 
ing, (2) to perform archayia to the goddess 
in a temple, (3) to supply neer moru, etc., to 
persons attending the Mohlugadi Servai at 
Tiruvottiyur and appointed the first defend¬ 
ant, one Paupiah Chetty, and two others as 
trustees to carry out the charities. For some 
time first defendant managed the properties. 
Subsequently, he mismanaged and was also 
convicted of an offence. On his alienating the 
endowments to defendants Nos. 2 and '6, the 
Boaid of Revenue interfered, and on inquiry 
rassed an order vesting the properties in 
the Taluk Board, Saidapet, under sec- 
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tion 51 of Act V of ISSl-, withoat pflss/wjj 
an order remoring the l.s'i defendant from office. 
On the strength of that order, t!ie Taluq 
Hoard now sued to recover from defendants 
No.s. 2 and 3, the charity properties in their 
pos.«:ession. The District Judge gave a 
decree for the plaintiff. The 2nd defendant 
now appeals to the High- Court. 

Mr. T. R. Ve7ikatornma Suatriar, for the 
Appellants. 

Mr. 0. F. Napier, for the Respondent. 

JUDGMENT.—In this case the Taluq 
Board of Saidapet sues for recovering pos¬ 
session from the defendants of three items 
of property, alleging that they are trust 
properties, the first item being a chatfram, 
and items Nos. 2 and 3 being two liouses 
endowed for the use of tlie chattram. One 
Kanagammal by her Will dated the 25th 
February 1885 directed thattwelve Brahmins 
should be fed on every iHvadasi day in the 
chattram building, item No. 1, by means 
of the proceeds of the properties, items 
Nos. 2 and 3. She also directed that 
a sum of one rupee should be spent 
on every Friday for performing Archana 
to the goddess in a temple. The balance, 
after deducting the expenses of feeding, 
was to be devoted under the provisions of the 
Will to defray the expenses of giving neer 
Tnoru or butter milk, Tamhutam or betel and 
nuts, fans and sugar to people attending the 
festival of Molugadi Senai in Tiruvottiyur. 
She appointed three executors to her Will 
but directed that Paupiah Chetty, who was 
the first defendant in the suit and with 
whom she was living either as wife oras a con¬ 
cubine, .should conduct the charities, the other 
executors being given a right of interference 
in case Paupiah should be guilty of mis¬ 
management. The second and third defend¬ 
ants in the suit are persona to whom Paupiah 
alienated by mortgage and sale the two houses, 
items Nos. 2 and 3 in August and June 
1889. The plaint alleges that Paupiah al¬ 
though he accepted the trust under the Will, 
and discharged it faithfully for some years,” 
afterwards grossly abused his trust and 
alienated the properties as mentioned 
above, and that he was prosecuted for 
criminal breach of trust and convicted of 
that offence. In August 1899 he executed 
a power-of-attorney in favour of the 2nd 
defendant. Although in the power-of-at- 
torney he treated item No. I, choultry, as his 


own property, he directed the second de¬ 
fendant to conduct the charity therein. 
Complaints of misappropriation having been 
made by some members of the public in 1900 
to the Collector of Chinglepet, an inquiry 
was held and it resulted in the Board of 
Revenue re.solving to take proceedings for the 
proper management of the trust. The plaint 
alleges (paragrah No. 12) ‘'that the. Board 
of Revenue, with the written consent of the 
Governor in Council transferred to the Taluq 
Board the management of item No. 1 
together with its endowments with power to 
file suits against the alienees of the trust pro¬ 
perties and recover possession of the same.” 
Paupiah, the first defendant, died after the 
institution of the suit and the 4th and 5th 
defendants were brought on the record in the 
suit as his legal representatives. They did not, 
however, put in an appearance and the suit 
was tried e.r parte as against them. The second 
nnd third defendants resisted the suit and 
raised vnrious pleas. They contended that 
there was no real trust at all, and that the 
properties really belonged to Paupiah and not 
to Kanagammal, and that they were pur¬ 
chased in her name in order to .‘cieen them 
from Paupiali’s creditors. They also con¬ 
tended that tl)ey were purchasers for 

valuable consideration from Paupiah without 
notice of the trust, and that the alienations 
could not, therefore, be disputed by the plaint¬ 
iff. They denied that the Board of Revenue, 
had any right to make over the management 
of the charity to the Taluk Board. And 
they contended, further, that the charities, 
if any, were of a private character and- 
not public. It is unnece.ssary to refer to 
other pleas raised by them, as we have not 
got to deal with them in this appeal. 

The first issue framed in the case was, 
whether the plaintiff has any locus standi 
to maintain the suit.” The District Judge 
decided it in the afiirmative. On the merits 
the District Judge held that Kanagammal was 
the owner of the properties and negatived 
the contention that the properties were 
purchased in her name to screen them 
from the creditors of Paupiah. Although 
the point was raised again before us at 
the hearing of the appeal, we have no 
hesitation in agreeing with the lower Courts 
in its finding that the properties belonged to 
Kanagammal and that the trust was a genu¬ 
ine and valid one. No serious attempt was 
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made to refute the argumente urged by the 
lower Court in its elaborate judgment on this 
point. The finding of the Judge that neither 
the second nor the third defendant was a 
hona fide purchaser for valuable consideration 
was not controverted at the hearing and it is 
clearly correct. 

The main question argued at the hear¬ 
ing was that raised by the first issue, 
whether the Revenue Board’s order making 
over the management of the choultry to the 
plaintiff was legal and valid. Mr. 
Yenkatrama Sastriar contended that the trust 
must he regarded mainly as a religions one, 
and that the Board had, therefore, no juris¬ 
diction over it. He urged that the dis¬ 
tribution of neer moru, etc,, to people attend¬ 
ing the festival at Tiruvottiyur should be 
regarded as a religious charity. We are 
clearly of opinion that this contention is not 
correct. The distribution, no doubt, is to he 
amongst those who attend the festival in the 
temple, but it is not to be an offering to the 
deity and it is not any ceremony which is 
part of the temple festival itself. The learn¬ 
ed Vakil did not contend that the small pro¬ 
vision for making archana every Friday to 
the goddess would make the trust a religious 
one. We, therefore, confirm the finding of 
the lower Court that the trust is not religious 
in its character. 

The next ground of objection is that, as 
the endowment in this case was not one made 
before the coming into operation of Regulation 
VII of 1817, its provisions are not applicable 
and the Board of Revenue had no jurisdic¬ 
tion over the endowment. Reliance is placed 
mainly on the preamble to the Regulation and 
sections 2, 3 and 4. The preamble sets out 
the reasons for the enactment of the Regula¬ 
tion and states that considerable endowments 
have hee7i granted both by the past and present 
Governments of the country and by indivi¬ 
duals for the support of mo.sques, temples, 
etc., that there are grounds to believe that 
the produce of such endowments is in many 
instances being misappropriated, and that it 
is the duty of the Government to prevent 
such misappropriation. It is contended that 
the use of the expressions **have been” and 
“such endowments” shows that the Regula¬ 
tion was intended to be applicable only to 
endowments already existing. We do not 
think so. No reasons has been suggested 
for restricting the Regulation to existing 


endowments. It is admitted that the mis¬ 
chief intended to be rectified would equally 
apply to future endowments. The preamble 
merely states the reasons which induced the 
Legislature to enact the Regulation. No 
inference can be drawn therefrom that it 
is intended to confine the enactment, without 
any apparent reason,'to existing endowments. 
Moreover, we are of opinion that the enacting 
portion of the statute is sutiiciently clear to 
cover future endowments. Section 2 vests 
the general superintendence of all endow¬ 
ments in land or money granted for the 
support of uwsgiies, etc., in the Board of 
Revenue. We can see nothing in the use 
of the word granted” to justify the inter¬ 
pretation of it as applicable only to what had 
already been granted before the passing of 
the Regulation. Section 3 directs the Board 
of Revenue to take measures ‘ to ensure 

that all endowment made.are duly 

appropriated to the purpose for which 
they were destined by Government or 
the individuals by whom such endowments 
were made.” The use of the past tense 
“were” is much relied on by the appellant’s 
Vakil as well as the reference in the section 
to “public edifices which have been erected.” 
We are of opinion that these words were 
used as applicable at the time when the 
Board of Revenue would be called upon to 
takeaction. Happierlanguagemighfc, perhaps, 
have been used to denote the intended 
meaning regarding which we entertain no 
doubt; but we have to construe an old statute, 
and it is clear to us that it would not be 
reasonable to place cn it the restricted inter¬ 
pretation suggested for the appellant. Our 
opinion is in accordance with the view ex¬ 
pressed by Subrahraania Aiyar, J., in Sivayya 
V. Rami Reddi (1) with reference to the 
construction of Act XX of 1863, although 
the point was not decided in that case. It 
is admitted that in several reported cases 
it was assumed that Regulation YII of 1817 
and Act XX of 1863 are applicable to endow¬ 
ments made after the Regulation as well 
as to prior endowments. We overrule this 
contention. 

The next point urged was that, assuming 
that the trust is not a religious one and 
that tlie Regulation is applicable to prior 
endowments, the Board of Revenue had still 
no jurisdiction to make over the management 

(I) 22 M. 223. 
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to the Taluk Board on two other grrounds. 
It was first urged that under Regulation 
VII of lbl7 the Revenue Board possesses 
only a right of superintendence and that 
it has no right of management itself and 
could not, therefore, make over the right of 
management to the Taluk Board. It was 
further argued that the ' trusteeship would 
descend to the heirs of the deceased first 
defendant, and that, if it would not, the 
heirs of the founder Kanagammal would 
be entitled to appoint a fresh trustee. We 
do not think that these latter contentions 
are well-founded; but we do not th ink it 
necessary to decide these questions as we 
have come to the conclusion that tlie appel¬ 
lant is entitled to succeed on another ground, 
rfz., because the Board of Revenue had no 
power to transfer the management of the 
trust without first dismissing the trustee then 
in office. 

It is admitted in the plaint (paragraph 
No. 4) that the “first defendant accepted tite 
trust and ' discharged it faithfclly for some 
years” and Exhibit J, the power-of-attorney 
executed by him to the second defendant in 
1899, enjoined him to conduct the charity 
in the chaitra:n. It is true that the second 
and third defendants have contended in the 
suit that there was no real trust, but the 
first defendant having accepted the trust 
would remain, in our opinion, trustee until 
he was dismissed by a competent authority. 
The Board’s order was passed under section 
51 of the Madras Local Boards Act V of 
1881. That section empowers the Board of 
Revenue with the w’ritten consent of the 
Governor in Council and of the Local Board 
concerned to make over to such Local Board 
the management and supf'rintendonce ef any such 
endowment and thereupon all powers and 
duties that attach to the Board of Revenue 
in respect thereof shall attach to such 
Local Board as if such Board had been 
specifically named in the said Regula¬ 
tion,” i. e.. under Regulation Vll of 1817. 
The Board of Revenue under the pro¬ 
visions of Regulation VII of 1817 undoubt¬ 
edly had power to appoint trustees for charit¬ 
able endowments in certain cases. Section 
13 cf the Regulation invests the Board with 
power to make the appointment in the 
cases referred to in sections 11 and 12. Sec¬ 
tion 11 provides that the local agents ap¬ 
pointed under the Regulation shall repoit 


to the Board all vacancies and casualties 
which may occur and are required to furnish 
the Board with the information nece.ssary 
to enable it to determine the rule of suc¬ 
cession applicable to each case. Section 12 
provides that in case^ in which the nomina¬ 
tion lia.s usually rested with the Govern¬ 
ment or with a public officer or in 
which no private person may be competent 
and entitled to make sufficient provision for 
the succession to the trust and management, 
the local agents are to propose proper per¬ 
sons for the ofhce of trustee, manager, or 
superintendent for the approval and con¬ 
firmation of the Board, and the Board, ac¬ 
cording to section 13, is then entitled either 
to appoint the person or persons nomi¬ 
nated for tlieir approval or to make 
.such other provision for the trust, manage¬ 
ment or superintendence as may seem is 
them right and fit with reference to the 
nature and conditions of *the endowment 
etc. ft, however, seems to us clear that 
the Board has no power to ignore the 
rights of a person lawfully in office as trustee 
and to appoint another person in his place 
without dismissing him. In VenJcatesa 
Nayadn v. Shirman Shntagopa Shri Shntagiypa 
Swami (2) it was, no doubt, recognised that 
.section 13 gives the Board of Revenne the 
largest power of making any arrangement 
which the Board may consider best adapted 
to secure the purposes which the Regula¬ 
tion had in view in cases of vacancy.” In 
Ganapati Apyar v. Sri Vedavyasa Alagasinga 
Wiattar (3) Subrahmania Aiyar and 
Benson, JJ., held that the Board of 
Revenue Imd power to appoint a here¬ 
ditary trustee where sucli appointment 
would not interfere with the rights of any 
existing trustee but had no power to sub¬ 
sequently appoint additional trustees so as to 
affect his rights of management without good 
and sufficient ground for so doing.” In 
Sheik Davnd Saiba v. Husiain Saiba (4), re¬ 
ferred to in the above case, it was laid down 
that a committee appointed under Act XX 
of 1863 wliose powers of superintendence 
are similar to those of the Board of Revenue 
under Regulation VII of 1817, cannot appoint 
additional trustees where there is a here¬ 
ditary trustee. These cases recognise the 

(2) 7 M. H. C. U. 77. 

(3) 29 M. 534; 16 M. h. J. 435; 1 M. L. T. 127. 

(4) 17 JI. 212. 
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principle that the Board cannot ignore the 
rights of existing trustees, and in this respect, 
we think there is no difference between a 
hereditary and a non-hereditary trustee who 
is equally entitled to a freehold office. It 
appears, therefore, to be clear that the power 
of the Board of Revenue to appoint trustees 
cannot be exercised to the prejudice of one 
who is in possession of the office under the 
instrument creating the trust. It is un¬ 
necessary to consider the argument urged by 
the learned Vakil for the appellant that the 
Board had no power to manage the charity 
itself, for it is clear that, even if that were 
so, it is entitled under section 51 of 
Act V of 18S4 to make over to a Local 
body not only its power of superintend¬ 
ence but also the management of any endow’- 
inent. This power of making over the man¬ 
agement to a Local Board would only be an 
exercise of the Board’s right of superintend¬ 
ence, and the section apparently empowers 
the Board to make over to u Local Board both 
the management, in virtue of its right of 
superintendence and its own right of 
superintendence. This was expressly decided 
in 77 jc Chairman, Mi47ncipal Council, 
liajainundry v. Snmnrla Veuhaltswarul-i (5) by 
Miller and Munro, JJ., with reference to a 
similar provision in the District Municipali¬ 
ties Act IV of 1884, section 26, and l)y 
Benson and Krislniasawmi Aiyar, JJ., in 
Nilaythakshi Amvial v. Taluk Board of 
Mayavaram (6), where the question arose 
with respect to section 51 of Act V of 1884. 
The order of the Board of Revenue in this 
case would clearly have been valid if the first 
defendant, Paupiah, had been dismissed by the 
Board. They had the power to dismiss him 
and there can be no doubt that Paupiah’s 
misconduct would have fully justilied his dis¬ 
missal. But, as stated above, we are unable 
to hold that it had the right to pass orders 
transferring the management under section 
51 of Act V of 1884 while the first de¬ 
fendant w'as still trustee and there was no 
vacancy with respect to the office. The first 
defendant, the trustee, having died .since the 
institution of the suit and his representatives 
the 4th and 5th defendants, having no right 
under the Will to succeed to his right of man¬ 
agement, it will, no doubt, now be open to 

(5) 31 M. Ill; 3 M. L. T. 241. 

(6) 20 M. L. J. 885; 1 M. W. N. 12; 8 M. b T. 331; 

8 liid. Cub. 48S. 


the Board of Revenue to transfer tlie man¬ 
agement to the Local Board under section 
51 of the Act. 

But, for the reasons we have given above, 
we are constrained to hold that the Taluk 
Board obtained no valid rights under Exhibit 
C series which woald entitle it to sue for the 
recovery of the properties, and we must re¬ 
verse the judgment of the lower Court and 
dismiss the suit but without costs in the 
circumstances of the case. 


Appeal allowed. 


vAuouiiA niuHiJUUKr. 

Misceluneol’s Civir, Aim-ealNo. 200 

OK 1910. 

February 17, 1911. 
Present.^Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

BASIRAM MALO —Petitioned_ 

Appellant 

versus 

KATVANI DEBI —Opposite Party_ 

Re.'^PONDENT, 

before judymenf—Objection on ground 
(hat property not mleable, if to be token uium attach¬ 
ment made - // not taken then, whether in ee^tiyation 
of quef^fion if* horred—Civil Prffrednrv Code (Acf V/K 

of 1S82;, KX. 200, 483, 4S7. I -■* f a m 

When uii application is tnjulc for aUnehinent hofore 
judgment, a defendant is not, at Mmt time, oblitred 
to take exception to the validityof tl,o attachment 
on the ground that rhe ])ropeitv is not transferable 
If he takes that objection after a decree is passed' 
the investigation of the question ia not barred for the 
reason that he omitted to take it before. 

Muugul Pershad Grija Kant,^ { .\.*I23; 8C ul- 

CVmraa v. Kali Prosonno'ZQ C. 

V. Shed-h linrulla, 
J C. W. N. 972; Coeentry v. Tiihi Pranad, 8 C. W. N 

072 and V Tarini Sankar. 34 (J nio. I ’w’ 

W. N. 513; 5 C. L. J, 2P4, distinguished. ' 

Appeal from tbe order of the District Judge 
of Dacca, dated February 5th. 1910, affirming 

that of the Munsif of Naraingunge, dated Oc¬ 
tober 6th, 1909. 

15abn Itajendra Chandra Giiha, for the An- 
pellant. * 

Dr. Surat Chandra Jtaiak, for the Ilespond- 
ent. 

JUDGMENT.-—This is an appeal against 

an order by winch the Court below, in con- 
currence with the Court of first instance, has 
overruled without any investigation an oh. 
jection by the judgment-debtors that the 
property sought to be sold in execution of a 
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ecree for money obtaineH against tliem is 
not transferable. The learned Judge lias held 
that an investigation of this question is bar¬ 
red by the omission of the judgment-debtors 
to urge tlie objection when the property in 
question was a»tached before judgment. The 
question is one of some novelty; but upon an 
examination of the provisions of the Code we 
feel no doubt as to the manner in which it 
ought to be answered. The contention of the 
decree-holder is to the etlect that wlien an 
application is made by a plaintilf for attacli- 
ment of the property of t!ie defendant before 
judgment, it is the duty of the defendant to 
take exception to the attachment on tlie 
ground that the propertj^ is not saleable with¬ 
in the meaning of section -6<) of the Code of 
ly82. It has been argued, on the other hand, 
on behalf of the judgment-debtors that the 
only question before the Court at this .stage 
is, whether circumstances have been estab¬ 
lished such as w’ould justify the grant of 
attachment before judgment, and that the 
question of the true character of the property 
sought to be attached need not be investigat¬ 
ed till a decree has been obtained by tlie 
plaintiff by virtue of which he becomes en¬ 
titled to proceed with execution on the basis 
of the attachment before judgment. In our 
opinion, the scope of the investigation by tlie 
Court when an application is made for at¬ 
tachment before judgment is defined by sec¬ 
tion 483 of the Code of 18^2. The plaintiff, 
before be can obtain an order for attachment 
before judgment, must .satisfy the Court that 
the f’efendant is ahoot to dispose of the 
whole or any part of his property or to re¬ 
move the .same from the jurisdiction of the 
Court in which the suit is pending or has 
quitted the jurisdiction of the Court leaving 
therein property belonging to him. if the 
Court is satisfied that these elements exist, the 
defendant is to be called upon to furnish 
security, and upon liis failure to furnish the 
security demanded, Ids properties are to be 
attached at the instance of the plaintiff. That 
attachment, however, is of no assistance to 
the plaintiff till he obtains his decree. If 
he is ultimately unsuccessful, under sec¬ 
tion 488 the attachment has to be with¬ 
drawn. If he is succes.sful, section 490 pro¬ 
vides that re-attachment is unnecessary in 
execution of the decree obtained by him. 
But there is no foundation for the conten¬ 
tion of the respondent that an attachment 


before judgment and an attachment in execu¬ 
tion stand precisely on the same footing 
for all purposes. The destinction between 
attachments of these two descriptions was 
lucidly explained by Mr. Justice Dwarkanath 
flitter in the case of Sri Rammonik v. Tincouri 
Rai (1). The learned Judge pointed out 
that tlie object for which the two kinds of 
attachment are made are entirely different. 
An attachment prior to decree i.s not an at¬ 
tachment for the enforcement of the decree, 
but it is a step taken merely for the purpose 
of preventing tlie debtor from delaying or 
ob.structing such enforcement when the decree 
subsequently passed shall be subject to be 
executed. An attachment after decree is, on 
the other liand, an attachment made for the 
immediate purpose of carrying the decree into 
execution and it presupposes an application 
on the part of the decree-holder to have bis 
decree executed. The learned Vakil for the 
respondent has, however, contended on the 
authority of the decision of the Judicial 
Committee in the case of Mungid Pershad 
Divhit v, Gn'ja Kant Lahiri (2), and upon 
the decision of this Court in the cases of 
Durga Chnran v. Kali Prasanna (3), Sheikh 
MuruUa v. Sheikh Burulla (4), Coventry v. 
Tulsi Prasad (5) and Djcarka Nath v. Tanni 
Sankar (0), that the omission of the defendant 
to take exception to the validity of the attach¬ 
ment on ttie ground tliat the property sought 
to he attached is not transferable at the time 
when the application is made for attachment 
before judgment, operates as a bar to the in¬ 
vestigation of the objection when an applica¬ 
tion has been made for execution of tlie 
decree made in the suit. The cases relied 
upon are clearly distinguishable. They are 
cases in wliich applications have been made 
for execution of subsisting and enforceable 
decrees, and it has been held that when, m 
proceedings in execution of such a decreci an 
order for attachment has been made witliou 
any objection its validity cannot subsequent 
ly be questioned by the judgment-debtor- 
In this class of cases, it is obvious that. i 
exception is not taken to the attachment, 1 m 
next step in execution must necessarily ^ 
low; that is, an order for .sale of the proper y 

(1) 4i3. L. 11. 63nti). (57 (F. 11.) 

{2) 8 1. A. 123; 8 C. 51; 11 C. L. II. 113. 

{H) 26 C. 727; 3 C*. \V. N. 686. 

( l; 9 C. W. N. 072. 

(6) 8 C. W. N. 672. ^ 

(6) 34 C. 109; 11 C. W. 513; 5 C. L. J. 20*. 
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attached must ba made, Conseqnenty, if the 
judgment-debtor contends that the property 
18 incapable of attachment because it is not 
transferable, the propar stage at wliich 
the objection can be urged is when the ap¬ 
plication for attachment is made. In the 
case before us, however, no steps could 
possibly be taken on the basis of the attach¬ 
ment before judgment till a decree had been 
made in favour of the plaintiff. In our opi¬ 
nion, It would be a needless hardship on the 
judgment-debtor if he was obliged, at the 
stage when an application was made for at¬ 
tachment before judgment, to take exception 
to the validity of the attachment on the 
ground that the property was not transfer- 
able. It has not been disputed that if this 
contention prevailed and an investigation 
was made as to the character of tlie properly 
attached at tliis stage, the order would be 
final, because the Code does not provide for 
any appeal against such an order. On the 
other hand, if it is held that such an objection 
may be taken as soon as an application for exe¬ 
cution has been made after the decree, the 
investigation would be one under section 241 
of the Code of lb82 and the propriety of the 
order could, consequenty, be tested by appeal 
upon questions of fact as well as law. Much 
reliance was placed by the learned Vakil for 
the appellant upon the provisions of sec¬ 
tion 4b7 of the Code of 18S2 which lays down 
that if any claim be preferred to the property 
attached before judgment, such claim shall 
be investigated in the manner provided for 
the investigation of claims to property at- 
tached in execution of a decree for money. This 
provision in our opinion, shows that the con¬ 
tention of the respondent cannot be support- 
ed, because if an attachment before judg- 
ment stands for all purposes on precisely 
the same footing as an attachment in 
au execution proceeding, section 4b7 would be 
entirely superduous. The Legislature in¬ 
tended that investigations of claims to pro¬ 
perty attached before judgment should be de¬ 
termined at that stage, when such claims are 
preferred by persons wiio are strangers to the 
suit. If the Legislature had also intended 
that an objection of the description taken be¬ 
fore us should be investigated at that stage 
an appropriate provision in that behalf would 
have been made in that Code. It follows, 
therefore, that an attachment before judgment 
does not for all purposes stand ou the same 


footing as an attachment in execution pro¬ 
ceedings. Thi.s, indeed, is obvious from first 
principles. The attachment does not of neces¬ 
sity ensure the property to the parson who 
attaches it. He becomes entitled to proceed 
against it only if he eventually gets a decree. 
1 he plaintiff must not only wait until he ha.s 
obtained a decree, it is not competent to him 
to proceed against the property attached until 
he has also taken the preliminary steps which 
the law requires for its enforcement; in other 
words, he must apply for execution just like 
any other creditor [Aga Mahnitied AH Sheraji 
v^ Jndak (7); Pallonji Shnpnrji v. Edward 
Vaughan Jordan (8); i^ewdut Roy v. Sree 

Canto Maity (9) and Bhagwan v, Chandra 
Mala (10)]. 

The result, therefore, is that this appeal 
must ho allowed and the order of the Court 
below dischniged. The case will be re¬ 
mitted to the Court of first instance in 
order that the objection taken by the judg¬ 
ment-debtors may be investigated upon 
evidence to be adduced by the parties. The 
appellants are entitled to their costs both 
here and in the Court of appeal below. 
Ihe costs in the Court of first instance 
will abide the result. We as.sess the hearing 
166 in this Court at two gold mohui's^ 

Appeal allowed. 

(i) I li. L. It. oflj; 17 \Y. H. 23P/. 

12 H. 400. 

(9i 33 C. 039; IOC. W. 031. 

(10; 1 C. L. J. 97. 


CALCCTTA HIGH COURT. 

SscOND Civil Appeal No. lOOS of 1909 

April 27, 1911. 

Present: —Mr. Justics Holm wood and 
Mr. Justice 1). Chatterjee. 

IbbUH BEHARA — Dekendani_ 

Appellant 

versus 

KASHI NATH PANDA ANDuniEus- 
Pi^AiNTiFFs—R espondents. 

Landlord a>ii Tenant Snrrcnder^Holdinn under 
mortgage—Landlord's right to redeem 

The clefeu.lunt No. 2 was a tenant with a ri<W.t of 

occniMncy-hold.n^ and under the plaintiffr Ho 

mortgaged his holding to defendant No. I win, 

possession and afterwards surrendered it in favour of 

the plaintiflfs who sued to redooin the inort<rago ,uid 
recover possession: ntia 

leU. tl.at surrender in law waa a ,„aMor of 
tjutract between the landlord and the tenant, that 
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there was nothing in tlie law to prevent a laiullord 
fimn accepting the surrender of a lioUling under 
tnortgage, and that lie wusipiite witliin his riglits in 
bringing the itresent suit. 

Appeal from tlie decree of the Snh-.ludge 
of Sainbalpur, dated April 19th, 19i)9, revers¬ 
ing that of the Munsif of Sanihalpur, dated 
January ‘28,1909. 

Babus Ram Chandra Majtondar and 
Chandra Sekhar Banerjer, for the Appellant. 

Babu Satidi Chandra Cosh, for the Re¬ 
spondents. 

JUllGMKNT.—The defendant No. 2 was 
a tenant with a right of occupancy hold¬ 
ing land under the plaintiff who was the 
ganntia of tlie 16 annas of the village. 
He mortgaged his holding to the defendant 
No. 1 with possession and sub.sequent there¬ 
to made a surrender of his holding in favour 
of tlie plaintiff. The plaintiff brought a 
suit for ejectment of the defendant No. 1. 
He was, however, told by the Judicial 
Commissioner of the Central Provinces try¬ 
ing the case as the Court of the last resort 
that he was not entitled to ejectment, 
but that he was entitled to redeem, as the 
mortgage by defendant No. ‘2 was still sub¬ 
sisting. 

The plaintiffs have now hrouglit this 
suit for the redemption of the mortgage 
and recovery of possession of the land. The 
objection taken by the defendant No. 1 i.s 
that the surrenderwas bad and that it did not 
pass such rights to the plaintiff as 
would enable him to bring a suit for 
redemption. It is contended that sur¬ 
render in order to be effective must be 
of the entire interests of the tenant that 
had passed from the landlord, and that 
if it is of anything less the surrender 
has no effect at all. Surrender in law is 
a matter of contract between the land¬ 
lord and the tenant; and it is certainly 
the right of the landlord to insist upon 
having back the entire interest that had 
passed to the tenant. But there is 
nothing in the law to prevent him from 
accepting anything less; and in this case 
if he accepted the surrender of the hold¬ 
ing, encumbered as it then was, he did 
it at his risk, and the result of the 
suit for ejectment was that he was held 
liable to pay the burden which had been 
imposed upon the land by the tenant. 
We think that in bringing his present suit 
the plaintiff is, both according to the de¬ 


cision of the learned Judicial Commis¬ 
sioner which was inter partes and a'so ac¬ 
cording to general principles, quite with¬ 
in his right, and the judgment of the 
lower Appellate Court is, therefore, correct 
and will stand. 

The appeal is dismissed with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Civil Rcle No. 5011 ov 1910. 

April 10, 1911. 

Present: —Mr. Justice Woodroffe and 
Mr. Justice Carnduff. 

CHANIH ROY— Plaintiff—Petitioner 

versus 

KIRPAL ROY and others—Defendants— 

OiM’OsiTE Party. 

Cii'il Proccdnrr Code (Act V of 1903y, s. 115 — 
Ch.n-tn Act{2-innd 2o VIef. C. lOi), \o—Hiyh 
Court —Revixionol or superintending poi'.'er-~- Where 
nnothcr renicdy npcn’^Interlocntnrij order. 

W’hcic tlicrc is aiiollior and an adcijuatc re¬ 
medy which is open to an a|iplicant, tlie lUgli 
Court will not have recourse, ordinarily at least, 
t<i its rcvisional or superintending powers under 
section the Civil I’roccdure Code nr section 15 

of the Charter Act. 

Where a Cour^ below refused to amend the 
plea<lings upon an application made to it, the 
HighCojiri r(;fuse<l to interfere, because there wfts 
ajuither and u<le<iuate remedy secured for tho |>eti- 
tiojuT ill the right of appeal which he would have, 
.'ihouhl the judgment given in tlie Court below bo 
evcMitually against him. 

Obiter dictum: —Interlocutory orders do not fall 
within tho purview of section 115 of the Civil 1 ro- 
cedure Code, and it hn.s been tho general practice 
of the High Court not to interfere under that section 
in the case of such orders. 

Rule against the judgment of the Sub- 
Judge of Deoghar, dated November 15th, 
disallowing the application of the plaintiff 
for the amendment of the plaint in the suit. 

Babus Umakali Mukherjeo and Surendra 

Nath Ghoshnt, for the Petitioner. 

Dr. Hash Behary Ghosh and Babu Khetra 

Mohan Sen, for the Opposite Party. 

JUDGMENT. 

Woodroffe, J.— In this case the Judge in 
the Court below refused to amend the plead¬ 
ings upon an application made to him;Mid 
the first question that has been argued be¬ 
fore us is whether, that being an interlocutory 
order, it comes within the terms of sec¬ 
tion 115 of the Code; the determination of 
this question depends upon another, vtz., whe- 
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ther the word “case”, which is used in that 
section, is wide enough to include an inter¬ 
locutory order. 

The view which ha^ been taken by otlier 
High Courts is in the negative. There is, 
however, one decision of this Court, namely, 
Dhnpi V. Ram Pershad (1), in which the opi¬ 
nion was expressed that the section did cover 
the case of interlocutory orders. That deci¬ 
sion, however, was a decision of one alone of 
the learned Judges who took part in it. The 
other Judge (Mr. Justice Tottenham) re¬ 
served his opinion on the point, but assented 
to the order upon other grounds which are 
stated in his judgment. 

So far as I am aware, it has not been the 
general practice to interfere under this sec¬ 
tion in the case of interlocutory orders. 
In one of the recent cases reported in 
fiobinda Mohan Das v. Kunja Behary Das 

(2) where the point was raised, the 
Court stated that, under the circum¬ 
stances, it was not necessary to consider 
whether tlie case of Dhapi v. Ram Pershad 
(1) was rightly decided, or to investigate 
the precise extent of the revisional powers of 
this Court under section 115 of the Code of 
Civil Procedure. Speaking for myself, i 
should have thought that interlocutory orders 
did not come within the scope of this sec¬ 
tion. It is unnecessary, how’ever, to decide 
this point for reasons with which 1 shall 
proceed to deal. It has, however, been con¬ 
tended, upon the authority of the decision of 
Mookerjee and Vincent, JJ., [Gnbtnda Mohan 
})as v. Kunja Behary Das (2)], that this 
Court has power, at any rate, to interfere 
under section 15 of the Charter Act, and there 
are other cases in which that decision ap¬ 
pears to have been followed and which are 
recorded in Amjad AH v. AH Hossaiv (3) 
and Kliirode Chnnder v. Saroda Prasad (4). 
In the case of Mauilal v. Harendra Lai (5) the 
Rule was discharged, the case having been 
disposed of on the merits. This Court has 
generally been disinclined to limit the 
powers which it possesses under the Charter 
Act. I do not propose to lay down any rule 

(1) 14 C. 768. 

(2) IOC. L. J. 407; 14 C. W. N. 1475 4 lud.Caa. 
364. 

(3) 12C. L. J. 619;6Ind.Ca9. 674, 

(4) 12 C. L. J. 525; 7 Ind. CaB.436. 

{ 5 ) 8 Ind. Cas. 79. 


in this regard. But, whether or not the re- 
visional section of the Code applies, and 
whether or not this Court hag the power 
to act under the Charter, tliero is one com¬ 
mon principle which, in my opinion, governs 
its interference in both cases, and that is 
this, that this Court will not have recourse, 
ordinarily at least, to its revisional or super 
intending powers where there is another 
and an adequate remedy which is open to 
the applicant. Tlie Court usually exercises 
these special powers in order to do jus¬ 
tice. because without recourse to such 
powers a remedy would not be open to the 
applicant. 

Now, in the present case, it appears to me 
to be quite plain that there is another and a 
proper and adequate remedy open to the ap¬ 
plicant. The learned District Judge in thix 
ease has refused to amend the pleadings. If 
he has wrongly refused to do so, the ap¬ 
plicant will liave a right to appeal: and if 
the order whicli has been passed is errone¬ 
ous, we must assume that justice will be 
done and tliat the erroneous order will be 
corrected upon appeal. This, therefore, is 
not such a case as is referred to in (iobinda 
Mohan Das v Ktiuta Behary Das (2) where 
the learned Judges speak of the power of the 
Court to interfere hnder the Clnrter where 
tlie circumstances are such that they are like¬ 
ly to cause irreparable injury. 

On this ground, therefore, I would discharge 
this Rule witli costs, assessing the hearing fee 
at three gold mohurs, 

Carndofk, j.—I agree, but as I was one of 
the Judges who decided the case of Khirode 
Chnnder v. Prasad (4), J desire to add 

a few words. That was a case in which 
an erroneous order, directing a partition 
was set aside by Iklr. Justice Mookerjee and 
myself in the exercise of the powers con¬ 
ferred by section 15 of the Charter. If 
that order had been allowed to stand, there 
would have followed protracted and costly 
proceedings, which in the end would, as 
we felt convinced, most certainly have been 
set aside. The case was, therefore, an ex¬ 
treme one, and 1 would also point out that 
apparently it was not then disputed before 
us that the Court had jurisdiction under 
section 15 of the Charter to set aside the 
order. The general question, therefore, was 
not then considered. I ag/ee tint in this 
case, assuming thatwecmld, we ought not 
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to interfere under either section 15 of the 

Charter or under section 115 of tlie Code of 
Civil Procedure; for there is another and ad¬ 
equate remedy secured for the petitioner in 
the right of appeal which he will have, should 
the judgment eventually given in the Court 
below be against him. 


CALCUTTA HIGH COURT. 

Second Civil Appeal Nn. 2yi)S of 1010. 

April 25, 1911. 

present: — Sir Lawrence Jenkins, Kt., 
Chief Justice, and Mr. Justice Coxe. 
BARAUA PRASAD ROY CHOWDHURY 

— Plaintiff—Appellant 


versus 


The CORPORATIONofCALCUTTA— 

Defendant—Respondent. 

Calcuftd Miniiripnl .Ir/ (HI }{. (J, of 1B90^. s. lUl — 
Verundiili vxUUtKj for fiO rture attached to 

hiiihliin/. 


.V it’iandftli ivliicli lisis Lccii m c*xisl<*iico iis 
part »>f the origiiual Imilding for more thnii (10 
years and does no one any harm, is not a future 
attached tti a hnihling and, therefore, does 
not come within section 341 of tlio Calcutta ^^uniei. 
]»al Act. 


Appeal from tlie decree of the District 
Judge of 21-Pergannahs, dated June 2nd, 
1910, modifying that of the Munsif of Alipur,’ 
dated November JOtli, 1909. 

FACTS.—The suit was for an injunction 
restraining the defendant, the Corporation of 
Calcutta, from demolishing a veramUih of a 
house belonging to tlie plaintiff, under section 
341 of the Calcutta Municipal Act, upon de¬ 
claration that the verandah hangs over plain¬ 
tiff 3 land and it is not liable to be demolished. 
The case of the plaintiff is that the house 
with the verandah has been in existence for 
100 years, that it has been repaired from 
time to time, but there has been no erection 
in it, and the last repair was made in January 
1908, tliat he was served with a notice under 
section 341 of the Calcutta Municipal Act, 
on the allegation that the verandah was an 
encroachment on the public road; that the 
notice was followed by an order by the Muni¬ 
cipal Magistrate to remove the verandah; that 
the verandah is no fixture, nor is it any en¬ 
croachment on the public street for it hangs 
over plaintiff’s own land, and that the order 
of the Magistrate is bad. The defence is 
the verandah encroaches on a part of the 


public street called Jeliaparah Road and the. 
General Committee of the Corporation took 
legal and valid steps for its removal, and that 
the order of the Magistrate is valid. 

The first Court said; “The premises and 
the verandah have been in existence from 
before LsG3 and for a considerably long time. 

1 laintiff s case is that the land underneath the 
verandah is his land and forms a part of the 
holding * * upon oral evidence for the de¬ 
fence it appears that it is used as a part 
of tlie road and a recent map of the Corpora¬ 
tion shows that the road line and the build¬ 
ing line coincide. On the other hand, there 
is evidence for the plaintiff that the strip of 
land was formerly used by plaintiff as a flower 
garden. So it seems probable that the strip 
was at one time used as plaintiff’s garden 
and that in later years it is being used as a 
public road. This latter user does not ex¬ 
tinguish plaintiff’s right to the soil. The 
veratidah rests on beams which form the 
beams of the adjoining room. In the ordinary 
course of events, such a verandah is not made 
to overhang on tlie land of another. * * 

It is very doubtful whether the verandah as it 
is constructed would be a fixture under sec¬ 
tion .141 of the Municipal Act. It seems more 
a part of the original building than a fixture 
added to it.” Tlie Court found that the 
verandah was not a fixture under section 341, 
nor was it an encroachment or obstruction or 
projection on a public road under the sec¬ 
tion, and tliat the order of the Afagistrate 
was ultra vires. The suit was accordingly 
decreed. 

On appeal, the Court of appeal below found 
that the verandah was in existence as Jong as 
the house itself, that is, for more than sixty 
years, and that it did harm to no one. The 
Court held that the Corporation was entitled 
to remove it as it overhangs a public road, 
but the plaintiff will receive a decree that his 
projection was in existence prior to 18''3 and 
that under section 341, when it has been re¬ 
moved, he will ha entitled to a decree from 
the Small Cause Court for its va’ue. 

From this decree the plaintiff appealed to 
the High Court. 

Babu Ilarendra Narain Mitra, for the Ap¬ 
pellant. 

Babu Baranashihashi Mukherjeef for the 
Respondent. 

JUDGMKNT. 

JenkIxNS, C. J.—This case comes before us 
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by way of second appeal, and the suit out of 
which it arises is one brought by a house 
owner within the town and suburbs of 
Calcutta against the Municipal Corpora¬ 
tion to restrain the Corporation in effect 
from proceeding under a notice given 
under section 341 of the Calcutta Municipal 
Act of 18?9, The facts are very briefly these: 
The alleged projection in respect of whicli 
an action is said to have been taken under 
section 341 is an integral part of a house, and 
for the Corporation it is said that this pro¬ 
jection is over a public street. The plaintiff 
maintains that, whether the land which this 
projection overhangs is or is not at the pre¬ 
sent time a public street, at the time when the 
projection came into being and a considerable 
time afterwards it was his own private land. 
He further maintains that this projection is 
not such a structure as comes within tl>e 
operation of section 341. The Munsif decided 
both points in the plaintiff’s favour, and 
granted the relief sought, but on appeal the 
District Judge who viewed the premises 
came to a different conclusion though ho 
says his visit to the spot satisfied him that 
the Corporation was somewhat unreasonable. 
In the view I take of the facts of the case, 
the particular projection of which complaint 
is made cannot, on the facts found, be said to 
be a fixture attached to a building so as to form 
a part of the building, and, therefore, it does 
not, in my opinion, come within section 341 of 
the Act, and on this ground, without negativ¬ 
ing the other conclusion of the plaintiff, I 
think the plaintiff is entitled to succeed. It is 
true that an objection has been urged before 
us that the suit is misconceived in so far as it 
was brought against the Corporation, and it 
was contended that it should have been brought 
against the General Committee. The point is 
not noticed by either of the lower Courts, and 
it is not a view to which I am disposed to give 
effect. 

The proper decree in the circumstances 
appears to me to be that we should reverse 
the decree of the lower Appellate Court and 
grant an injunction restraining the Corpora¬ 
tion from taking any proceedings under section 
341 and under the order of the Magistrate 
passed on the 4th of December 1908. 

The defendant must pay the costs of the 
plaintiff in all the Courts including the costs 
in this appeal. 

CoxB, J.- I agree. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 534 ok 1910. 

April 12. 1911. 

Fresent-. —Sir John Stanley, Kt., Chief 
Justice, and Mr Justice Banerji. 
BHAGWAN RAI and otueus - Defendants 

Appellants 

versuii 

GOPI RAI—Pi,MNT iFF—R espondent. 

Riujulation XI <>{ 1S25, x. ^—AUuvion—Stih. 

mersionof land under irnter — Ur.ajfpearnixrc on Hh old 
niteSnfiirient ideiUilicatlon — Ownernhip. 

Laiul bi4«mging to the plaint iff whicli had submPrgod 
under u river r(‘-ai>peured on its old site and was 
sulficiently identilicd to Im; the plaintiff's land. It had 
not como out by gradual aecretioTi nor by sudden 
cutting off by the acthuj of the river: 

Held, that llie plaintiff was entitled to the land, that 
section 4 of Regulation XI <4 did not apply to 
the ease. 

Lopez V. ifitdan Mohan Thokm, 5 H. L. R. 521, 14 \V. 

R. (P.C.) 11; 13 M. I. A. 407 referred to. 

Second appeal from the decision of the 
Judge of Ghazipur, dated 21st April 1910. 

JUDGMENT.—The plaint iff-respondent 

is the ownerof the village Pirakpurand the de- 
feudants-appellants own the village Zitidand. 
Ikdween the two villages flows the river Surju. 
The plaintiff claimed certain lands which he 
alleged belonged to him but which bad been 
submerged by the river and have now re¬ 
appeared. As regards one plot H highas 
in area be stated that it was an accretion 
to his land No. 148. The Court of first 
instance dismissed the suit and the lower 
Appellate Court has decreed it except as 
regards tlie 1-i highas referred to above. The 
law on the subject is laid down in the case of 
Lopez V. Mailan Mohan Thakur (\) and has been 
explained in many subsequent eases to which 
reference lias been made in the argument. 
We do not deem it necessary to refer to them, 
inasmuch as the Court below has found that 
the lands in question are the sir lands of the 
plaintiff and have re-appeared on their old 
sites. This is, therefore, not a case of gradual 
accretion or of sudden cutting off of land by 
the action of the river. Section 4 of Regula¬ 
tion XI of 1825 lias, therefore, no application 
to a ease like tliis. As the land has been 
found to be the plaintiff’s land and has 
been identified as his land as it has re-appear- 
ed on its old site, the plaintiff is entitled to 
it. The appeal, therefore, has no force and 
we dismiss it with costs. 

There is an objection on behalf of the 

(D 5 R. b. R. 521; 14 W. «. (\\ C.) 11; 13 M. 1. A, 
467 



Q I 0 

IKDiAN OASES. 

KAMINI KDMAR HAI r. KKISHNA CHANDRA SAHA. 

respondent in regard to the L] h{gha<t 
of land in respect of which the claim has 
been dismissed. In view of the finding of 

the Court below this objection is untenable. 

Ue dismiss it with costs. 

Ap-p^aJ (h'smif^aeil. 
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CALCUTTA HIGH COURT. 

Mis('ri.lank..i’s Civir. Appeal No. 37 

OK 1910. 

Deoemher 9, 1910. 

Pipiient: Air. Justice Alookerjee and 
Mr. Justice Coxe. 

KAMINI KL MAR RAI—Judoment-deptou 

—Appellant 

rersus 

KRISHNA CHANDRA SAHA-- 
Decree- holder—Respondent. 

Frecution of ilvce, iocf,t^^(:o,lo,vn - LctHmj 

value - Vrojit^ of husiuc.<^ ravrir.l thorrin—Cnnrrt 
l>vnir,2,lc for n.<srssnn ut of luexne pvoJi/^~}[pasure of 
(Inmagi g—Sjtvciol •Inutoijv^Claiiu in suit. 

Till* monsuro of conipousution wliicli a (Jecn-o-holdci- 
can daim as metmi- pnifits in rospccf of h jrodnwn js 
the annual inenne from the proportv during tlic time 
Oio judgiriont-dcbt.ir wiOilicId po'ssrssion, and fho 
mcome is to bn measiir«‘d hv the value (jf the use .)f 
the property, that is, the lotting value of ()„. .rodown 
as a whole, and n..t hy what the judgmenndebtor 
received or might have obtained by (he business ho 
carried on in the premises. 

Appeal from the order of tlie District Judge 
of 24-Pergannahs, dated November 23rd. 
1909, rever.sing that of the Sub-Judge of that 
District, dated August 2nd, 1909. 

Dr. Uash Hehari (ihose and Bahu Beheudra 
^ath Dagchif for the Appellant. 

Babu liaihnitha Nath Da.<i, for the Respond¬ 
ent. 

JUDGMENT.—This appeal is directed 
against an order by which mesne profits have 
been asse.ssed in execution of a decree. The 
subject-matter of the dispute was a godown 
of which the plaintiffs-respondents took a lease 
from the owners. They were, however, kept 
out of possession by tlie defendants who 
claimed under a lease which, it wassubsequeiit- 

ly found, was not entitled to prevail over 
the lease of the plaintiffs. The plaintiffs sued 
to recover possession and mesne profits 
and obtained a decree. They now seek 
to reabVe mesne profits in execution pro¬ 
ceedings. The Courts below have ondifferent 
occasions expressed divergent views upon the 
question of the principle upon which these 


profits ought to be assessed, but nodetailed 

reference to these discussions is necessary for 
our present purposes. 

Two points have been argued before ns on 
belialf of the judgment-debtors-appellants, 
naineli’^, what is the correct principle 
upon which mesne profits ought to be assessed, 
and serotidlg, wliat is the period of time for 
which profits ought to be allowed. 

In so far as the first of these questions is 
concerned, it has been argued on behalf of 
the decree-holders that they are entitled to 
the profits received by the judgment- 
debtor from occupation of property, that 
is, as the judgment-debtors were in oc¬ 
cupation of the property by allowing 
dealers to store jute in the godown, they 
ought to be made to pay to the plaintiffs the 
profits tliey have actually realised. On behalf 
of the judgment'delitors it has been contended, 
on the other hand, that the true basis upon 
which mesne-profits ought to be assessed is 
the letting value of the godown as a whole. 
In our opinion, neither the circumstance 
that the decree-holders wore obliged to 
hire another godown for the purpose of Iheir 
business at a higher rental nor the circum¬ 
stances that the judgment-debtor managed to 
obtain considerable profits by allowing debtors 
to store their goods in the godown, is an ele¬ 
ment to betaken intoconsiderationintheassess- 
merit of mesne profits. The test to be applied 
is to determine, what are the profits which have 
been or might have been received by the 
judgment-debtors by the use of the premises. 

If they have received any profits by carrying 
on a trade in the premises, the decree-holders 
cannot be allowed to claim their profits as 
mesne profits. It may be conceded that if the 
plaintiffs had suffered any loss by reason of 
interference with their business by the de¬ 
fendants they might have claimed such 
damages as special damages in the suit, but 
this they did not do [see Bunn \. Large (1) 
which shows that if any consequential damage 
is sought to be recovered, for in.stance, the 
loss which the plaintiff has suffered by the 
defendants shutting up an inn, which was the 
subject of the ejectment, and destroying the 
custom, such damage must be specifically laid 
in the suit itself. See also JV/qwes v. Millar (2)]. 

We are of opinion that they are not now en¬ 
titled to claim as mesne-profits the profits of 

(1) 3 Donglos 

(2) 6Ch. D. 153. 
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the business carried on by their occupation of 
the pi^mises. The measure of compensation 
they can claim as mesne profits is tlie annual 
income from the property during the time the 
defendant withheld possession; and the in¬ 
come is to be measured by the value of tlie 
use of the property, not by what the defend¬ 
ant received or might have obtained by 
the business he carried on in the premises. 
We have now to determine the precise amount 
of profits which the decree-holders are entitl¬ 
ed to recover on the footing. It is clear 
that Rs. 300, which was the rent payable by 
the plaintiffs to the superior landlord, was 
nearly the maximum rent payable for the 
property. At the same time, there is evidence 
to show that the defendants were willing to 
pay Rh. 300 a month for the property. It 
may be assumed, therefore, that the godowii 
might liave been sublet by the plaintiffs, if 
they had beeninpossession.forat least Rs. 350. 
Under tliese circum.stances, if we assess the 
letting value at Rs. 400 the plaintiffs will be 
Hulficiontly indemnified. We, therefore, a 3 .se 8 s 
the mesne profits at Rs. 400 a month. 

The second point for cotsideration is, what 
is the period for which these profits may be 
recovered. It is clear from the facts found 
by tbe Court below tliat the judgment-debtors 
relinquished po.ssession of the property 
after the Iap.se of eight months from the date 
of the decree and that they notified the fact 
of relinquishment of possession to the decree- 
holders. The decree-holders, clearly, are not 
entitled to ask for mesne profits for a long 
period merely because they themselves delayed 
tc apply for delivering of possession. The total 
mesne profits will thus amount to R... 3,200. 

file appeal is, therefore, allowed in part, 
and the order of the Court below modified. 

There will be a decree for R^. 3,200 only. 

Theie will be no order for costs in any of tlie 
Courts in these proceedings. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

PrRST Civip Appeal pbom OpvOKb No. 43 op 

1910. 

April 13, 1911. 

Present-. — Sir George Knox, Kt., Judge, 
Mr. Justice Banerjiand Mr. Justice 
Karamat Husain. 

DKBI SAHAl CHOUDHRI— I’laintikp — 

Appellant 

Musammat SARASWATI and others — 
Dependants- Respondents. 

Civil Proccilure Code (Act XIV of \Hii2J, t>M. 102 , 103 
—Dote Jixed for the appointment of a guardian ad litom 
for a deceased defendant—Aiwther date fixed for the 
hearing of the suit ^^^\ln.apl^earanre of plaintiff onihe 
Joriner date^Diriniisxul of suit—Jlestoraf ion -^Sufficient 

The hearing <.f a sui( was li.Kod for 25th July and 
an application hy the plaintiff to appoint a guardian 
nd 0h*m for a defendant, wlio had died, was fixed 
tor the 16th July. Tho plaintiff and his Pleud.-r 
failed to appear on the latter date, and tho Court 
ihsmissed the suit fr.r want of prosecution and «inh. 
setpiently rejected the plaintiff’s application for 
>i*8tonition of the case; 

We/fi, that, as the date on which the plaintiff did 
not apiKJur was not the (lute fixed for the hearing of 
tho suit itself, the order dismissing tho suit was 
illegal and the ca.se ought to have heen restoretl ns 
all that was before tlie Court on tho 16th July was 
the plaintiff s application for the appointment of 
u guardian ad litem. 

First appeal from order of the Subordinate 

190r February 

The Hon’IiIe Mr. Sunder Lai (with him 
the Hon’ble Mr. yfadau Mohan Malavm\ for 
the Appellant. 

.Mr. I?|/re. (witli him Mr. O’Conor.Ih. SaJish 
Cnandra Banerit, Messrs. Govind Prashad 
Ookul Pershnd, Sifal Prashad Ghoie, Sarendra 
Nath Sen and Purushoflam Das Tandan), for 
the Respondents. ’ 

JUDGMKNT.—This suit in which the 

order was passed from which this appeal 
has heen filed was a suit for recovery of 
property of consideralile value. The number 
of persons arrayed as defendant was 
ongmally 245. Upon tbe institution of the 
suit the Court decided to fix a date for 
settlement of issues. Owing to the great 
nuinber of defendants the date originally 
fixed for settlement of issues expired be¬ 
fore the parties had been served. While 
the case was thus pending one of the de¬ 
fendants Dularia died. In lieu of the date 
originally fixed for the settlement of issues 
the Court faxed the 2oth of July 1907 for 
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the same purpose, lu consequence of the 
death of Dularia an application was made to 
bring her heirs on the record. It so liap- 
pened that one of the heirs was a minor 
and it was necessary to appoint a guardian 
for tiie suit. The plaintiff thereupon sug¬ 
gested that tlie minor's brother, a co-defend¬ 
ant in the suit, should be made guardian. 
Upon notices going to the said brother he 
appears to have noted on the summons that 
lie did not want to act as guardiarj. This 
fact of his refusing to be guardian was 
brought before the Court on the 12tl» of 
July 1907 and the Court tlien ordered the 
plaintiff to suggest some one as a guardian. 
It granted three days for the plaintiff to 
decide what course to take and directed the 
case to be put up for this purpose on the 
16th of July 1907. On the IGth of July 
1907 neither the plaintiff nor any Pleader 
on his behalf appeared in Court and the 
learned Judge, apparently overlooking the 
fact that the only matter which he 
had before him on that day was the ap¬ 
pointment of a guardian, treated the absence 
of the plaintiff as absence on the day fixed 
for the hearing of the case and although 
that day had not arrived, the Court dis¬ 
missed tlie case for want of prosecution on 
behalf of the plaintiff. The same day tlie 
plaintiff’s Pleader filed an application asking 
tliat the order pas.sed might be re-consider¬ 
ed and the case re-admitted under its 
original number. This application was 
supported by two so-called aflidavits. Neither 
of the so-called affidavits deserve the name 
of an affidavit. They are mere pieces of 
waste paper. Be that as it may, the Court 
dismissed the application on the ground 
that the applicant had failed to show 
any sufficient cause for his non-appearance. 
From this order the present appeal has 
been filed. While it is true that neither 
the application nor the affidavit disclosed 
any sufficient cause, sufficient cause was 
amply manifest on the face of the record 
and the Court should have taken note of 
it. The date on which the plaintiff did not 
appear was not the date for the hearing of the 
suit itself, and the furthest the Court could 
go was to decide the application which had 
been put before the Court and for the 
hearing of which the 16th of July 1907 had 
heeii fi>ed. It is contended that the applica¬ 
tion was net an application under section 103 


of Act XIV of 1882. The order of the 
learned Subordinate Judge answers that con¬ 
tention fully. He evidently considered it, 
as his judgment shows, a case to be dealt 
witli under section 102. We allow the 
appeal, set asi fe the order pas.sed on the 
6 th of February 1909, allow the application 
for restoration of the case and direct the 
Court below to restore the suit under 
its original number and proceed to hear it 
according to law. The costs will abide the 
event, and will in this Court include fees 
on the higher .scale. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

Skoond Civil Appeal No. 956 of 1910. 

April 11, 1911. 

Present: —Mr. Justice Griffin. 
Musammnf INTAZAM FATIMA— 
Plaintiff —Appellant 

versus 

AU1 BA K H8 H — Db fendant—Respondent. 

JOyisfrathm Art (Uf py. I", 47— Rrgistration 

Art (XX o} 17—Kabuliat, whether registration 

ctinii>u}s<irg — Eriilrnn—A ftmissibility. 

X knhuVmt was oxi'C’utiMl in 1871 while Act XX of 
was in force. In if the executant stated that ho 
hn<l taken a c('rtain lionso from the owner upon a 
yearly rental of Ns. 30. No term was fixed, but tliere 
was a fnrtlicr stipulatitni that if called upon h<* 
(executant) would yiehl .such services to the Zewin* 
liar as the Xrftiinilnr ixMpiircfl, and that in the event of 
his (executant’s) either failinif to pay tiu' n'nt or 
yeihlin^ such services, he would he liable to 
ejectnjoni: 

ifrhi, that registmtion r)f the document was 
eoinpulsory and tliat it was not adinis.sible in evi¬ 
dence. 

Itesoi Molilal'Miniiiaiji v. Desai Parshnlnni Noodhflt 
IH H. 92, Rtiin Koomar Singh v. Kishnrif 9 C. 68, 
11 C. L. It. 318, r<‘fcrred to. 

Second appeal from the deei.sion of the 
District Judge of Aligarh, dated 29th July 
1910. 

Mr. tihulam Mujlaha^ for the Appellant. 

Mr. Uamahant Malviyuj for the Respond¬ 
ent. 

JUDGMENT.—This appeal ari.se.s out 
of a suit for arrears of rent of a house 
and for pos.se.ssion tliereof. The defendants 
denied the tenancy and pleaded adverse 
possession. In proof of the alleged tenancy 
the plaintiff relies upon an unregistered lease 
dated 2nd January 1871. The Registration 
Act XX of 1866 was then in force. The 
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lower Appellate Court in dismissing the 
plaintiff's claim held that the document, 
which was the sole evidense of the alleged 
tenanjy, was inadmissible in evidence, as 
it was not registered. The learned Judge 
was of opinion that sections 17 and 47 dF 
the Registration Act made the document 
absolutely inadmissible in evidence. The 
document is in the form of a kahuliat. In 
it the executant states that he had taken 
a certain house from the owner upon a 
yearly rental of Rs. 3. No terra is fixed, 
but there is u further stipulation that if 
called upon he will yield such services to 
the zemindar as tlie zemindar requires and 
that in the event of his either failing to 
pay the rent or yielding such services, he will 
be liable to ejectment. 

It is contended on behalf of the plaint¬ 
iff appellant that under section 17 (6) of 
the Registration Act XX of lb66, the docu¬ 
ment is not one the registration of which 
is compulsory. Hut that section a lease of 
immoveable property for any term exceed¬ 
ing one year would have to be registered. 
Under the knbuliat in suit the lessee was 
liable to be ejected at any time even with¬ 
in the period of one year from its execu¬ 
tion if ho failed to fulfil the terms of the 
lease. I am of opinion, therefore, that the 
lease is not one for a term exceeding one 
year the registration of which, under the 
section mentioned above, would be com¬ 
pulsory. ‘t is pointed out on behalf of 
the appellant that there has been a change 
in the later Registration Acfs and that the 
present section 17 (d) runs as follows:— 

Leases of immoveable property from year 
to year or for any terra exceeding one 
year or reserving a yearly rent shall be 
registered." 

It would appear that the kahuliat in suit 
did not require registration under the Re¬ 
gistration Act of 186G. The document, there¬ 
fore, was admissible in evidence, unless 
the provisions of .section 17 of tlie present 
Act renders it inadmissible; section 17 (I) 
is as follows—The following document shall 
be registered if the property to which they 
relate is situate in a district in which, and 
if they have been executed on or after the 
date on which Act No. XVI of 1864 or 
the Indian Registration Act 1836, or the 
Indian Registration Act 1871, or this Act 
oame or comes into force, 


The corresponding section of the previous 
Act was consideredby the Bombay High Court 
in Desai MotiLal kUingnlji v. Desai Parshdam- 
nandlal{\), and by the Calcutta High 
Court in Ram Koomar Hingh v. Kishori (2), 

both these High Courts have held that a do¬ 
cument which did not require registration 
under the Act of 1866, was not inadmissible 
in evidence by reason of the provisions in 
the later Act. The learned Chief Justice of 
Bombay remarks at page 96 of the report “it 
is plain that if it be so regarded as the Act 
provides, no means of registering such a 
document (unless, perliaps, it was executed 
within 3 months before the Act of 1877 
came into force) the section will have the 
retrospective eifect of invalidating for all 
practical purposes documents which wlien 
they were executed were free from defects 
according to tlie existing law. The pre¬ 
sumption is, of course, against the Ijegislative 
having such intention. Under the pro¬ 
vision of part IV of the present Act the 
document could not be presented for re¬ 
gistration. The Legislature could not have 
intended the registration of a document which 
is incapable of registration. 

It appears to me, moreover, that the general 
provisions of section 6 of tlie General 
Clauses Act would have to be read along 
with the present section 17 of the Registra¬ 
tion Act. 

I would hold, therefore, that the document 
was admissible in evidence if there was 
no other legal objection to its admissibility. 

Tills lieing the case, I must allow the 
appeal set aside the decree of the Court 
below dismissing tlie plaintiff’.s suit and 
remand the case to the lower Appellate Court 
for disposal on the merits. 

(.)I 8 n.n 2 . Appeal aU,.,ce<l. 

(2) 9 C. 68; 11 C. h. U. 318. 


PUNJAB CHIKF COURT. 
Skcond Civil Appeal No. 210 op 1909 

May 6, 1911. 

Present: jMr. Justice Ilattigan and 
Mr. Justice Shah Din. 

Lala KISHORE CHAND and others— 

Pluntifps—Appellants 

versus 

GURDITTA MAL— Defendant_ 

Rkspondent. 

yeifoliahle li,liniments Act (SXVI of 188U, s, 80 


no 
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Eviihrio’ Acf (I nf \S72J, s. 92, 2~Xr,,ofiahlc 

insfrumcnt siletit o.-i fo uitrrpst — ScpiJrntr oral agrpp. 
ment as to infprc^^t, whpther pon hr provptl ^ Srpamtp 
entry to iutcre.-^f, in salnikar'sor hroh'r'xhui.k, u'lipthpr 
proof of n-ritteu ngrppment — Reitp of infpre.-if, iclirn 
In.'ifI'llineiit foIpnt^—IO'iuQiot for frp.'‘h I'riitpiii'p, ii'hen 
not to hr nlloirpfl. 

W l.(‘r<‘ a suit is haaod on a no"otiab!o instriiincMit, 
wliicli is a (locnuient of a formal i-lmracter, tho oxist. 
eneo of a sepai-ato oral a^^rociiH'm as to any matter 
on u'liicli tho insfriiincnt is silent, eanmd he )»roved 
under section 92 of the Evidence Act. ns proviso 2 to 
tho Keetion wotild not ap}dy to tho case. 

Fothumn Bihi v Aiuinnl }{nnumanta Ri>ii\ 17 M. L. 
J. 296, followed. 

(ihnnfihnin f.atji v. Rom Xoroin, 29 A. 3)^ (P C.>; 4 

A. L. J. 29; 5 C. L. J. 7; IIC. W. N. 105; 9 Uom. L. 
U. 1; 1 M. Ij. T. 427; 17 .M. L. J. 35, distinjruished. 

A. Shah Jog llnmli is an instrument of a formal 
character and wliero it is silent ns to interest, a 
separate oral ajrreoment for j)aymeiit (»f interest 
cannot l>o j)roved in virtue of proviso 2 to section 92 
<»f the Evidence Act. Hut interest at 6 per cent, 
per anmim will he allowed under sca-tifui 80 of 
the NcKotiahle Instrunmnfs Act. 

Where a hnnfll dnp.s not contain the rate of interest 
hut. such mto is entered separately in tlie Itooks of 
the imhitkur and the hrf)kcr, thi.s entry hy it.self would 
not be sutheient evi»lonc(‘ of a written nj'reeinent. 
hetween the partu'S to pay interest at the rate 
therein mentioued. 

Where it would be dan‘,o‘roim, in the ftj)inion of an 
Appellate Court, to allow the production of fresh 
evidence on a point in respect to whic-h the neces- 
sary pro<if ought to have been adduced in the lower 
Court, and a remand, if allowed, would open the 
door to the production of false evidence, the ref|uest 
fora remand shoiihl be refused. 

First appeal from tlie order of the District 
Jadge, Firozepore, dated 9th November 1908, 
decreeing plaintiff’s claim. 

Mr. Bfini Pershail A'/to^/a, for the Appel¬ 
lant. 

Lala Sangam Lai, for the Respondent. 

JUDGMENT.—This is a .suit brought 
by the plaintiffs-appellants, Kishore Chand 
and Kanshi Ram, against the defendant- 
respondent Gurditta Mai, to recover 
Ra. 18,178-ll-3 principal and interest due on 
four hundis and a note of hand executed by 
the latter in favour of the former in Septem¬ 
ber 1904. The consideration-money entered 
in the hundis and the note of hand in ques¬ 
tion was Ra. 11,250 and the amount sued for 
consisted of this sum and the sum of 
Rs. 6,928-11-3 alleged to be due by way of 
interest on the principal amount at the rate 
of Re. 1-4 per cent, per mensem. The plaint¬ 
iff’s suit was resisted by the defendant on 
various grounds which need not be noticed 
at this .c-tage of the proceeding.^, except 
the plea tlr.ti no interest was agreed upon 


bet ween the parties, and that in any case 
the plaintiffs were not entitled to charge 
on the amount of the hundis interest at a 
higher rate than Rs. 6 per cent, per annum 
(pages 20 and 28 of the record). The plaint¬ 
iffs in replication stated that interest at tlie 
rate of Re. 1-4 per cent, per mensen had been 
agreed upon and that they were entitled to 
charge interest at that rate upon the amount 
due on both the hundis and the note of band. 
Upon the pleadings of the parties eight issues 
were framed by the lower Court the 7th 
issue being what rate of interest ought to be 
allowed on the hundis. On this issue the 
Court found as follows: — 

The hundis are silent as to the rate of in¬ 
terest to be charged. Plantiff No. 2 deposed 
that interest had always been charged by them 
at Re. 1-4 per cent, per mensem of previoo.s 
hundis. This may have been so, but there is 
no proof that defendant had agreed to pay 
interest on the hundis sued on at Re. 1-4 per 
cent, per mensem. 1, therefore, only allow 
interest at Rs. 6 per cent, per mensem under 
section 80 of the Negotiable Instruments Act. 

On the amount of the note of hand, vtz., 
Rs. 1,250 the Court allowed intere.st at the 

rate of 12 per cent, perannumand thus passed 
a decree in favour of the plaintiffsagainst the 
defendant for Rs. 14,440 which sum con¬ 
sists of Rs. 11,250 principal and Rs. 3,1£0 
intere.st calculated at the above mentioned 
rates on the amount due on the hundis and 
the note of hand, respectively. 

The defendant ha.s accepted this decree 

hut the plaintiffs have appealed therefrom to 

this Court, and on their behalf it has been 
urged by their Counsel that the lower Court 
ought to have decreed intere.st on the amount 
sued for at the rate of Re. 1-4 per cent, por 
mensem, which rate, it is contended, was ag¬ 
reed upon between the parties. With refer¬ 
ence to the additional ground of appeal hied 
by the appellant's Counsel, it has further 
been urged that the Court below ought to 
have inquired into the existence of a us^e 
of trade prevailing in the locality according 
to which hundis SQoh as those sued upon 
do not contain the rate of interest, it be¬ 
ing entered only in the books of the sahuka*" 
and the broker. 

The hundis fined upon are admittedly silent 
as to interest. But the appellants’ Counsel 
has argued that interest at the rate of 
R«. 1-4 per cent, per mensem was agreed to 
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be paid by the defendant on the principal 
amonnt of the kundis and that as section 80 
of the Negotiable Instruments Act, XXVI of 
1881, applies onlyin cases in which no in- 
trest had been expressly agreed upon by 
the parties, the District Judge was in error 
in reducing the rate of interest from Re. 1-4 
to annas 8 percent, per mensem. In sup¬ 
port of this contention the learned Counsel 
has relied upon the decision of their Lord¬ 
ships of the Privy Council in Ghanshdm 
Lalji V. Ram Narain (1); that was a suit 
brought on certain hundis which were 
silent as to interest but as to which tliere 
was a collateral written agreement that tliey 
should bear interest at 30 per cent, per 
annum, and it was found that this mode of 
dealing with interest by a collateral agree¬ 
ment, and not on the face of the hundis was 
in accordance with the custom prevailing in 
the district and amongst the class effected by 
the suit. Porthe defendant it was contended 
in that suit tliat, notwithstanding tlie agree¬ 
ment of the parties, the plaintiff’s right to 
interest was re.stricted to 6 per cent, per 
annum by section 80 of Act XXVI of 1881. 
Their Lordships held that interest was re¬ 
coverable at the rate agreed upon by the par¬ 
ties, and that section 80 aforesaid was not ap¬ 
plicable to the case. 

“Section 80 of the Negotiable instruments 
Act,” observed their Lordships, “does not 
purport to deprive those dealing with such 
instruments of the freedom of contract pos¬ 
sessed by other contracting parties. U pur¬ 
ports to confer a right to interest not to take 
away such a riglit otherwise existing. When 
a plaintiff has to rely upon tlie section as the 
ground of liis claim to interest no doul)t tlie 
terms of the section must be followed. Rut 
to read the section as depriving him of a 
contractual right of interest would be to read 
into it something which it does not say and 
whicli cannot reasonably be implied from its 
language.” 

Relying on the above authority, the ap¬ 
pellant’s Counsel has urged that section 80 
aforesaid would apply to the present case 
only in the absence of proof of an agreement 
between the parties to pay interest at a higher 
rate than Rs. 6 per cent, per annum and his 
contention is that an agreement by the re- 

(1) 29 A. 33 {V. C.)i 4 A. L. .7. 29; o C.L. J.7;ll C. 
W. N. 105; 9 Horn. L. H. 1; \ M. L. T. 427; 17 M. L. 

J. 35. 



spondent to pay interest at the rate of Re. 14 
per cent, per mensem must be held to have 
been proved by the statement on oath of 
plaintiff-appellant Kanshi Ram on this point, 
and by the fact that this rate was charged in 
the account between the parties on the various 
hitndis executed and renewed by the re¬ 
spondent from time to time the last series of 
the hundis being those sued upon in this 
case. In this connection reference has been 
made to pages 7 to 15, transliteration of the 
book account, and to pages 32 t) 33 of the re¬ 
cord. Conceding, however, the truth of the 
appellant Kanshi Ram’s statement and the 
correctiiessof the accounts produced by him, 
all that can be said to have been proved is 
that at the time of the execution of the 
hundis a separate oral agreement was made 
between the parties as to tlie rate of interests 
to he charged on the money advanced to the 
respondent and the question for consideration 
is, whetlmr having regard to the terms of sec¬ 
tion 92 of the Evidence Act, the existence of 
this alleged contemporaneous oral agreement 
between the parties can be proved. The ap¬ 
pellant’s Counsel has contended that sec¬ 
tion 92 of the Evidence Act does not apply 
to this case at all, and in support of his con¬ 
tention he again relies on the above mentined 
decisionof their Lordships of the Privy Coun¬ 
cil, urging that, so long as the fact of a sepa¬ 
rate agreement between the parties as to pay¬ 
ment of interest is proved, no matter whe¬ 
ther that agreement is in writing or not it 
must be enforced according to its terms. In 
the Privy Council case, however, it will be 
observed, there was a collateral written agi’ee- 
ment between the parties as to the rate of 
interest to be charged on the amount of the 
hun'Its, the hundis themselves being silent on 
the point. 

The question, therefore, whether in that 
case the existence of the separate agreement 
as to interest could or could not be proved in 
view of section 92 of the Evidence Act did 
not arise; and the sole question for decision 
was whether or not the rate of interest agreed 
upon by tbe parties in the collateral 
written agreement could be allowed when 
the hundis themselves were silent as to in¬ 
terest. Their Lordships answered that ques¬ 
tion in the affirmative; their decision, there- 
fore, is an authority only in support of the 
position that section 80 of the Negotiable 
Instruments Act does not preclude tbe grant- 
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ing of a decree for interest in casps in whicli 

no rate of interest is specified in the huiidis 
sued upon but in which a valid contract, 
apart from the hundis as to payment of in¬ 
terest exists, between the parties. 

The question whether in cases like the pre¬ 
sent the existence of a contemporaneous oral 
agreement as to interest can or cannot bo 

proved under section 02 of the Indian Evi¬ 
dence Act came up for decision before the 
Aladras High Court in the case of Fothuma 
Bibiv. Ammal Uanumanfa How (2) and 
it was held by the learned Judges of that 
Court that, where a promissory note is silent 
as to interest, oral evidence is not admissible 
in proof of a contemporaneous agreement, to 
pay a certain rate of interest but that in 
such cases interest at the rate of Rs. G per 

cent, should be awarded under sectionSO of the 
Negotiable Instruments Act. We entirely 
Agree with the learned Judges of the ^Madras 
High Court that in a case in which a suit is 
based on the negotiable instrument, which is 
a document of a formal character, the exist¬ 
ence of a separate oral agreement as to any 
matter on which the instrument is silent can¬ 
not be proved under section 92 of the Evi¬ 
dence Act, proviso 2 to the section not being 
applicable tosuch a case. The instrument sued 
upon in the present case are Shah Jog hundis 
drawn with the utmost formality in a pecu’ 
liarly technical language, and they cannot be 
cashed except through a respectable banker 
and we are quite clear tliat to these hundis 
proviso 2 to section 92 aforesaid does not 
apply. The concluding words of the proviso 
in question, riY, * ln_considering whether or 
not this proviso applies, the Court shall have 
regard to the degree of formality of the docu¬ 
ment”, are very material; and as we consider 
that the hundis with which we are dealing 
in this suit cannot but be regarded as docu¬ 
ments of a very formal nature. Tlie alleged 
agreement as to interest on which the 
hundis are silent is not saved by the 2nd pro¬ 
viso to section 92 of the Evidence Act. We 
hold, therefore, that even if the respondent 
entered into a separate oral agreement with 
the appellants to pay interest at the alleged 
rate of Re. 1-4 per cent, per mensem on the 
hundis executed by him in their favour that 
agreement cannot be proved by them; and it 
follows that the themselve-f being silent 

interest, we must fall back upon sec- 
(2) 17 M. L. J. 29(1. 


tion 80 of the Negotiable Instruments Act, 

and under that section interest at the rate 

of 6 per cent, per annum only can be allowed 
to the appellants. 

1 he additional f round of appeal does not in 
any way help the appellants; for, conceding 
for the sake of argument, that according 
to the usage of trade affecting the parties’ 
h 'm/zN, such as those sued upon, do not 
contain the rate of interest and that it is 
entered separately in the books of the sahu^ 
har and the broker, the alleged entry of 
the rate of interest in the books in ques¬ 
tion would not of itself be sufficient evi¬ 
dence of a written agreement between the 
parties as to payment of interest at the rale 
of Re. 1-4 per cent, per mensem. At the best, 
such entry would be a mere memorandum 
of an oral agreement between the parties as 
to payment of interest or as to rate of in¬ 
terest chargeable according to a mercantile 
usage in such transactions. The appellant’s 
Counsel concluded his argument in reply 
to the respondent’s Pleader by a request 
that we should remand the case to enable 
his clients to prove a separate written agree¬ 
ment between them and the respondent as 
to interest by producing the broker throngli 
whom the loans in question were raised. We 
cannot see our way to accede to the reque.st 
as we think that it would be dangerous to 
allow the appellants now to produce fresh evi¬ 
dence on a point as to which they ought to 
have adduced the necessary proof in the lower 
Court, before; the remand asked for would 
open the door to the production of false evi¬ 
dence and we must, therefore,declineto grant 
the request. We note that the appellant’s 
Counsel has not addressed us as to the rate 
of interest that should have been allowed on 
the note of hand for Rs. 1,2^0 on which the 
lower Court has allowed interest at the rate of 
12 per cent, per mensem. 

For the foregoing reasons we maintain the 
decree of the lower Court and dismis.s the ap¬ 
peal with costs. 

Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

Skcond Civil Appeal No. 713 ok 11)10. 

April 5, 1911. 

Present t Justice Tudball. 

RAHIM BAKHSH— Plaintiff—Appell4nt 

versus 

MUHAMMAD HAFIZ— Defendant- 

Respondent. 

Limitation •^Deci'ee-hohlvr given formal pv<ifei<sion — 
Artu'il pos6v«i>ion remaining irith jiuhiinent-dehtor — 
Dccrcc-holdcr’K right to bring fresh suit }rithin 12 years. 

Where in execution of a decree for possession tlio 
vlcoreu*holder is given formal possession, the jndg- 
ment-debtor remaining in actual possession, the 
j) 08 se 88 ion of tlie decree-holder is deemed actual or 
legal possession in the eye of tiio law and he can 
bring a fresh suit for possession within 12 years. 

ilanyli JVawd v. Vehi Din, ID A. 499, applied. 

Second appeal froni the decision of tlie 
Additional District Judge of Aligarh, dated 
the 20th April 1910. 

Mr. (htlzari Lai, for the Appellant. 

Mr. JJiirga Charan Banerji, for tlie Re¬ 
spondent. 

JUDGMKNT.—This appeal ari.scs out 
of a suit brought by the plaintid'-appellant 
to recover possession of plot No. 2785 in the 
Khasra Abadi of (^'isba Siyari in tlie 
Bulandshahr District. It appears that in 
the year 1896 the plaintiff came into Court 
with a suit for possession of this very 
same property. He gave to it Khasra 
Abadi No. 2785 and it was known by the 
name of hnambara. In addition to this, 
he also gave certain boundaries. Tlie first 
Court granted him a decree for possession 
and entered in the decree the Khasra 
number, name and boundaries as set forth 
in the plaint. The opposite party appealed. 
On appeal, on the 28th September 1896, the 
Appellate Court maintained the decree for 
possession, but as it held that the boun¬ 
daries set forth in the plaint were not correct 
it removed these boundaries from the decree 
and gave a decree for possession of plot 
No. 2785 known as Imambara. Meanwhile, 
on the 10th of August 1696, the plaintilf had 
in execution of the first Court’s decree been 
placed in possession of the property. On tlie 
14th o£ May 1898 the defendant applied to 
tlie Munsif for restoration of possession. 
He pleaded that possession had been given 
to the plaintiff under the decree of the first 
Court and according to the boundaries set 
forth in that decree. He further pleaded 
that the decree had been set aside or 
modified and that possession given under 


the first decree being wrong ho should bo 
restored to possession. Now, it is quite 
clear that if in execution of the first Court’s 
decree the plaintiff had been put in posses¬ 
sion of any area over and above that of plot 
No. 2785, his possession of tliat excess area 
was improper and the defendant was entitled 
to be restored to possession of such excess. 
The Munsif, however, seemed to think that 
the defendant was entitled to be restored 
to possession of tlie wliole area and ac¬ 
cordingly passed an order on the 14th of 
^lay 1898 restoring him to pofisession. 
Accordingly, on the Gth of July 189S, the 
plaintiff decree-holder was dispossessed and 
the defendant was put into posses.sion. 
The decree-liolder came into Court again 
and asked the Court in execution of the 
Appellate Court’s decree to put liim in 
possession of plot No. 2785 in the Khasra 
Abadi known as Imambara. Objections 
were filed by the opposite party and reject¬ 
ed by the Court and on the 18th October 
1898 possession was formally delivered to 
tlie decree-holder, in November 189f the 
plaintiff decree-holder asked the Munsif to 
actually eject the defendant and to give him 
actual possession in place of formal posses¬ 
sion. The Munsif seemed to think that thi.s 
would be going beyond the decree of the 
Appellate Court as there was no boundary 
set fortli in the decree and he, accordingly, 
refused the application. On a fresli cause 
of action, the plaintiff has now again in¬ 
stituted a second suit for po.ssession of the 
same property, to wit, plot No. 2785 of the 
Khasra Abadi of the same village. No plea 
of limitation was raised by the opposite 
party. The first Court decreed the claim. 
On appeal the lower Court remitted certain 
issues for decision. On return of the 
findings the case came up for hearing be¬ 
fore the same Court but before a different 
presiding Officer. That Judge took up the 
question of limitation. Before he could 
decide the point he was succeeded by an¬ 
other Officer. The latter held that the plain¬ 
tiff’s posse.ssion from the year 1896 to the 
year 1698 was not a legal and valid pos¬ 
session, because the first Court’s decree in 
the suit of 1896 liad been set aside by the 
Appellate Court. He further held that 
the formal delivery of possession on the 
18th October 1898 as between the parties 
was not actual possession, that, tborefore, 
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the plaintiff had not been in possession of 
the property within twelve years and that 
the suit was, therefore, barred by limit¬ 
ation, On this ground lie reversed the dec¬ 
ree of the first Court and dismissed the 
suit in /o/o, without entering into the 
merits of tlie case. It is this decision 
which is now challenged on appeal. It is 
quite clear to me that the decision of the 
lower Court cannot for a moment stand. 
The first Court’s decree in the suit of Ir'IG 
was never set aside by the Appellate Court. 
The Appellate Court maintained the decree for 
possession of plot No. ‘2785 in the Khasra 
Abadi known as Imambara. It is quite 
true that the boundaries set forth in the 
plaint and the decree of the first Court 
were incorrect and the Appellate Court re¬ 
moved them from the decree, but maintain¬ 
ed the plaintiff's right and title in plot 
No. 2785 as set out in the plaint. There¬ 
fore it is quite clear that insofar as the 
plaintiff was in possession from la96 to 
1808 of plot No, 2/85 in the Khasra Abadi 
known as Imambara, that possession was in 
pursuance of a decree, which has not been 
set aside even op to the present date. The 
defendant was not entitled really to dispos¬ 
sess the plaintiff in the year 1898 except 
in regard to any excess land outside the 
true boundary of plot No. 2785. It can- 
not, therefore, be pleaded that the posses- 
sion of the plaintiff from 1808 to 1808 
was invalid or illegal or that it was in 
furtherance of a decree, which was set aside 
on appeal. Over and above this, formal 
delivery of possession on the 18th of 
October 1898 was equally good between 
the parties to give the plaintiff a fresh 
starting point for calculation of the period of 
limitation. In this respect I call attention to 
the ruling of this Court in Mangli Prasad v. 
iJebi Din {!). That case, it is true, was one 
between an auction-purchaser and a judg- 
ment-debtor, but the principle of it applies 
equally to a case between decree-holder and 
judgment-debtor. Mr. Ju.stice Banerji re¬ 
marked as follows:—'In my opinion this con¬ 
tention must prevail. If possession was 
delivered to the auction-purchaser through 
the Court in the manner required by section 
318 or 319 of the Code of Civil Procedure, 
that delivery of possession gave to tbeauction- 
purchaser, as against the judgment-debtor 

U) 19 A. 499. * 
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whose rights were purchased by him, a 
conclusive title, and must, as obsenved by 
the Calcutta High Court in the case of 
Juggabandhu Mukcri v. Ram Chander Bysack 
(2), be deemed to be equivalent to actual 
possession. On the date of delivery of pos¬ 
session the auction-purchaser most be held 
to have obtained actual possession as against 
the judgment-debtor, and it is only during 
the period following that date that the pos¬ 
session of the judgment-debtor, if he con¬ 
tinued in possession, could be regarded as 
adverse.” These remarks apply with all their 
force to the circumstances of the present case, 
where both parties to this suit were parths 
to the formal delivery of possession on 18th 

October 1898. In holding that these two 
instances of possession did not amount to 
legal possession or actual possession within 
tlie meaning of the law, the lower Court 
committed an error in law which has clearly 
led it to hold that the plaintiff has not 
been in possession within twelve years. The 
possession which has been establi.shed by the 
plaintiff in this case is actual possession in 
the eye of the law. The suit is, therefore, 
not barred by limitation. I admit this 
appeal and set aside the decree of the 
lower Appellate Court. As that Court 
decided the appeal on a preliminary point, 

I remand the case to it for trial of the 
appeal on the merits. Costs of this appeal 
will be costs in the case and will abide the 
result. 

Appeal allowed. 

CJ) 6 C. 5K4; 6 C. b. H 54^^. 


MADRAS HIGH COURT. 

Second Civri, Appeal No. 133 op 1907. 

April 11, 1911. 

Preient‘. — Sir Arnold White, Kt., Chief 
Justice, and Mr. Justice Sankaran Nair. 

A. GOPALA AIVAR— Appellant 

versns 

HAMASWAMI SASTRIGAL— 

Respon dent# 

'Crauhtcr of Proi>eriy Act (IV of 1882b ^ b’)— 

lircdch of contract—Jinjht to aue for damage^, whether 
nHifiynaide—Contract for }>nymcHt of debts—Breach of 
contract—Repudiation of liability by promisor—Came 
of action—Right of promisee to sue promisor—Liaata- 
tion—Promisee to wait fora reasonable time—Contract 

Act nx of m2J, "^.39, 4V. 
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A mere right to suo for dumagos for brcurh of 
coutract is not assignable under the Transfer of 
Pfoporty Act. 

-46« V. S. C. Chundci\ 3l> C. 34o; i3 C. \V. 

N.384; 1 lud. Cas. 827, followed. 

Such a right was not ussignahle even under the 
Conimon Law. 

Wliere there was a pci'S(>nul agreement hy the 
defendant with the plaintiff on 15tli January 1898 to 
pay a certain debt owing by the phiintifT. and on 
defendant's failure t*) diseliarge tlio debt plaintiff paid 
the same himself and sued defenilant for its recovery 
on fth December 1904; 

IMd, (1) that the cause of aeti«»n for plaintiff’s 
right of suit did not arise on the repudiation of his 
liability under the contract by the defendant, nor dirl 
time begin to run against the plaintiff from the date 
of such repudiation; 

JMiater v. Ih‘ La Tuar, 2 K. A 15. C78; 22 L. J. 

B. 4p55; 17 Jur. 972; 1 \V. K. 409 and F'ost v. 
Knight, L. K. 7 E.vch. Ill; -11 L. J. Lx. 78; 26 L. 
T. 77; 20 \V. U. 471; Rc<hli v. Maiiikka 

Kuandan, 2 M. W. N. 265; 9 M. L. T. 479; 10 Ind. Cas. 
26H ndorreil to. 

(2) that the fact of payment of the debt by the 
plaintiff ditl not give him a cause of action, but that 
the plaintiff should show a breach of contract by the 
defendant to enforce his right of suit; 

(3) tliat the plaintiff should liave waited fora 
roasouablo time, after the expiry of which the defend¬ 
ant may be taken t<j have broken his eontnict ami 
plaintiff was entitled to sue us for such breach; 

Domieinga Tevar v. AnmacheUam OhcHi, 23 M. 411, 
referrcMl to. 

Kumai' Nadi Dlinttacharjre v. Xobo Knaiar Bhutto- 
charjec, 26 C. 241, distinguished. 

(4) that the fpiestion ns to wliut is reasonable lime 
is a (piestion of fact in eacli ease, and that the 
reasonable time in this case for plaintiff to wait for 
porforinunco of the c(»ntmct by defendant was three 
years; 

(5) that plaintiff’s suit vu.s burred. 

Second appeal against the decree of the 
District Court of Tanjore, in Appeal Suit No. 
150 of 1906, presented against tlie decree of 
the Court of the District Munsif of Tiruvalur, 
in Original Suit No. 429 of 1904. 

JUDGMENT.—Exhibit E purports to be 
a transfer by Snndari Ammal to the plaintiff 
of a right to sue for damages for breach of a 
contract between Sundari Ammal and the de¬ 
fendant (Exhibit A), the breach of the con¬ 
tract having occurred prior to the execution of 
Exhibit E. It seems to us that this is a mere 
right to sue within the meaning of section 6 
(c) of tlie Tran.sfer of Property Act and con¬ 
sequently could not bo transferred. On this 
point we agree with the decision of the Cal¬ 
cutta High Court in Abu Moitomed v. S. 0. 
Chunder (1). We are of apinion that even 


prior to the ameiidinent of the Transfer of 
J^roperty Act a mere right to sue for damages 
for breach of contract was not assignable 
under the Common Daw. The Advocate-Gener¬ 
al has contended that the fact that the debts 
which the defendant contracted under Exhibit 
A to discharge were debts owing by the plain- 
tiif and that the plaintiff has in fact paid these 
debts, gives the plaintiff a right to sue the 
defendant under Exhibit E. We know of no 
principle of law or eiiuity which gives any 
such right. The plaintiff, however, alleges in 
his plaint (paragraphs Nos.4 andlO) a per.sonal 
promise by tlie defendant to Die plaintiff to 
pay the bebts in question. As to this there 
w'as no issue and tliere has been no finding. 
In view of the fact that tlie point now 
taken before us was not raised in the Courts 
below we think the plaintiff should have an 
opportunity of showing, if he can, that tho 
personal agreement by the defendant with 
the plaintiff, which is alleged in the plaint, 
was in fact made. 

Tho ca.se will go back to the District Judge 
for a finding on this question. Further evi¬ 
dence may be taken. The finding should be 
submitted witliin two months, and ten days 
will be allowed for filing objections. This 
order is without prejudice to the right of the 
appellant to rely on his other grounds of 
appeal. 

In compliance with the above order, the 
District Judge Tanjore submitted the 
following. 

FINDING.—1. A finding is called for on 
the following issue “ whether the personal 
agreement by the defendant with the plaintiff 
to pay the debts in question, as alleged in para¬ 
graphs Nos. 4 and 10 of the plaint, was made.” 

2. The plaintiff’s 1st, 2iid, 5th witnesses 
have been re-called and two fresh witnesses 
have been examined, plaintiffs 7th and 8th 
witnesses. The defendant went into the box 
again and repeated his denial of any under- 
taki;ig to discharge tho plaint debts and 
re-asserted tin fraudulent character of 
Exhibit A. 

3. The promise relied on by the plaintiff is 
said to have been made at the time Exhibit 
A was executed. The existence of an agree¬ 
ment of the kind was asserted in previous 
suit {vide Exhibits H and F) and the exist¬ 
ence of the promise was deposed to by plain- 


(I) 36 C. 345; 13 C. W. X. 384; 1 lud. Cns. 827. 
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tiff and plaintiff’s 2nd witness at the hearing 
of this suit^before the District Mansif. Plain- 

V "''^iiesses are the attestors 
of liixhibit A. It has been suggested that 
they are interested; but it is difficult to see 
what better evidence could have been pro¬ 
duced as to what took- place at tlie time of 
execution. Thestory told is tl.at after Exhibit 
A had been written a conversation took place 
between plaintiff and defendant as to the 
position of the former in the event of the debt 
not being discharged. Tl.e defendant is said to 
have promised to pay and to makegood any loss 
which plaintiff might incur owing to defend¬ 
ant a failure to discharge the liabilities. Some 
discrepancies are pointed out in tl.e evidence, 
the chief of which is that plaintiff alleges that 
the promise was made in the presence of some 
creditors who were pressing for settlement 
of their claims, but the other witnesses do 
not corrobrate him. This statement of the 

plaintiff IS probably untrue, but beyond this 

1 hnd no material variance in the accounts 
given. It 13 urged that an agreement to pay 
IS alleged to have been made when the settle¬ 
ment subsetiuently evidenced by Exhibit A was 
arraii^ged (rn/c plaintiff’s 1st witness and para- 
graph -1 of plaint) and that this being .so, a 
reference to the undertaking as far as plaintiff 
IS concerned would have appeared in Exhibit 
A, had the agreement been a fact. The ab¬ 
sence of any IW/mmanum, or other writing 

to evidence the agreement, is also commented 
on, 1 here is no doubt some force in these 
arguments. On the other hand, however, 
there is no (luestion that plaintiff had been 
managing the affairs of his sister, had con¬ 
tracted debts in his own name on lier behalf 
and that the plaint debts are some of these, 
ihe main object of the settlement under 
Exhibit A was the discharge of the liabilities 
which has been thus incurred by plaintiff. 
It was the plaintiff himself who was mainly 
instrumental in effecting the settlement. 
Under these circumstances, it seems to me 
that all the probabilities are in favour of his 

having obtained a promise from the defendant 

as deposed to by the witnesses. Plaintiff 
mast have been well aware that his position 
was insecure as the documents stood in his 
name and looked at in this light it is only 
natural that he should have challenged the 
defendant on the point. 

4 For the above reasons, I answer the 
question referred to me in the affirmative. 


OASkS. 


Mr. T. R, Ramachandra Aiyar and Mr. T* 
R. Krishnaswamy Aiyar, for the Appellant. 

Ihe Hon’ble Mr. P. S. Sivaswamy Aiyar, 
(Advocate^General), for th© Respondent. 

This second appeal coming on for final 
hearing on Monday, the 20th March 1911, 
after the return of the finding of the lower 
Court and the case having stood over for con¬ 
sideration till this day, the Court delivered 
the following 

JUDGMENT.—The District Judge has 
found a personal agreement by' the de¬ 
fendant with the plaintiff to pay certain debts 
owing by the plaintiff. The plaintiff has 
paid tliese debts. The date of the agreement 
was January 15th, 1898, and the suit was 
instituted on December 5th, 1904. The ques¬ 
tion is, is the plaintiff’s claim to recover under 
the agreement in respect of the debts paid 
witliin tliree years from the institution of the 
suit barred by the law of limitation. 

riie contention on behalf of the plaintiff 
was that his cause of action arose on the 
dates of payment of the several debts which 
the defendant had agreed to pay. The de¬ 
fendant’s contention was that the plaintiff’s 
cause of action arose on tlie repudiation 
to his liability under the contract by the 
defendant or on tlie breach of the contract 
by tlie defendant, the breach to be deemed 
to have occurred on the expiry of a reason¬ 
able time from tlie date of the contract 
(section 49 of the Indian Contract Act). 

The District Judge finds against the fact 
of tlie alleged repudiation, but assuming the 
defendant repudiated his agreement more 
than three years before the institution of 
this suit, we are of opinion that time would 
not begin to run as against the plaintiff 
from the date of the repudiation of the 
agreement by the defendant. 

Under section 89 of the Indian Contract 
Act which embodies the principle of law 
enunciated in Hodister v. De La Tour (2) 
and Frost v. Knight (3), the promisee oiay 
put an end to the contract. He is nof 
bound to. If he is entitled to treat the 
contract as subsisting, and he does treat 
it as subsisting, it is clear that no cause 
of action arises on the repudiation of the 

(2) 2 K. und B. (>78; 22 L. J. q. B. 455; 17 Jur. 972 
1 \V. K. 4B9. 

(3) L. n. 7 Exch. Ill; 41 1. J. Ex. 78; 26 L. T. 77; 

20 W. K. 471. 
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contract by the promisor. See Suhbraya 
Reddi v. Manikka Koundan (4). 

The plaintiff’s answer to the defendant 
second contention is, that his cause of action 
was not the defendant’s failure to fulfil his 
contract, but the fact that he had discharged 
a liability which the defendant had agreed 
to discharge. The allegation in the plaint 
is that the creditors pressed the plaintiff, 
and some of them sued him. This does 
not seem to be denied in written statement 
but there was no issue on the question 
and there is no finding that tlie payment 
was otherwise than voluntary. 

Jf the payment was voluntary we do not 
think the case comes within tlie principle 
of the decision in Kumar Katfi Rhuttacharjec 
V. Noho Kumar Bhuftacharjee (5) where iho 
suit was for contribution under an agree¬ 
ment in respect of a debt which had been 
reali/.ed by the sale of tlie plaintiff’s pro¬ 
perty. In DoiasiiigaiTevar v. Aninachalam 
Chefti (b) the defendant agreed to discharge 
a debt due by the plaintiff to a third party 
and to pay the plaintiff any damage he 
might sustain if tlie defendant failed to 
discharge the debt. No time was fixed for 
the performance of the contract. The de¬ 
fendant having failed to discharge the debt 
for nearly three years, it was held he was 
bound to do so within a reasonable time, 
and that his failure to do so during the 
three years was a breach of his contract 
notwithstanding that the third party had 
not enforced his claim against the plaintiff. 

In the present case the plaintiff must 
show a breach of contract by the defendant. 
The fact that he himself paid the debts in 
itself, in our opinion, gives him no cause 
of action. If he paid them before the 
expiry of a reasonable time after the agree¬ 
ment, the defence would have been open 
to the defendant that he had not had a 
reasonable time to fulfil his contract, and 
that he had consequently not broken his 
contract. If the plaintiff waited till the 
expiry of a reasonable time the defendant’s 
breach of contract would give him a cause 
of action whether he himself paid the debts 
or not [see Dorasinga Tevar v. Arunchalm 
Ob^tti (G)].The question as to what is a reason¬ 
able time is a question of fact, Contract Act 
section 46. In Dorasiuga Tevar v. Aruna- 

(4) 2 M. W. N. 2ij5; 9 M. L. T. 479; 10 Ind.Cas 258. 

(5) 20 0.241. tO)2.3M.441. 


chalam Chetli (6), the Court held a defendant 
who had failed to fulBl a contract similar to 
this for nearly three years had failed to do so 
within a reasonable time. 

We do not think it can be put more favour¬ 
ably to the plaintiff than to say that the 
reasonable time in the case is three years. 
We hold, therefore, that the defendant’s con¬ 
tract \vsL3 broken on the expiry of three 
years from the date of the agreement, t. e., 
January 15th, 1898, and that the plaintiff’s 
right to recover became time-barred on the 
expiry of three years from January 15th, 
1901, i. c., on January 15th, 1904. 

'J'he result is the appeal is allowed and 
the plaintiff’s suit dismissed with costs 
throughout. 

Appeal allowed^ 


ALLAHAIIAU HIGH COURT. 

Second Civil Adpeal No. 924 ot 1910. ' 

April 4, 1911. 

Prr^ru/:—Mr. Justice Banerji. 

ClIHOTKAl CHOUUHRl— Dependant— 

Appellant 

versus 

HUDHA PRASAD TKWARl and otueks-L 
Defendants—Respondents. 

Pi'V‘Cni}>tion —Wajib*ul-iiraiz —Prcsumpfion as to 
tom or Kaitiat Hurislita ni/aniat —Rchnttiiig 

evidence, sufficiency of. 

Ill a suit for pre-cinpUoii the plaintiff juoducotl two 
}\'(ijih-uf-(iraiz of 1833 and 1860 rcsjiectively, wliicli 
primu/un'e raised a presumption in favour of tho 
custom of iire-cinjition. The defendant to rebut tiiut 
presumption produced a kaijiat sarishtu ulzamat which 
allowed that jirior to the jiroparation of tlie Wnjib’iil. 
arz of 1833, tho village was owned b}* a single jiro* 
priotor. It, however, contained no entry as regards 
tho Settlements of 1210 and 1213 F. Tho columns 
were blank and there was notliing to show whether 
there was any proprietor in those two years: 

Held, that the information cimtained in koiffiit 
sarisbta nizamaf was not such as to enable the Court 
to hold that it rebutted the prima facie evidence as 
to custom afforiled by the Wajib-uFarz. 

Second appeal from the decision of tlio 
Additional Judge of Gorakhphur, dated the 
16th August 1910. 

Mr. Iswar Saratif for the Appellants. 

JUDGMENT.—This appeal arises out of 
a suit for pre-emption based upon an alleged 
custom. In proof of the custom the plain¬ 
tiff reMed upon the wajib-uUarz oi 1860. Ac¬ 
cording to that wijib-uUarz the plaintiff has 
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a riglit of pre-emption, and as tliere is noth¬ 
ing to indicate in that that the 

record it contains is the record of a contract 
the presumption is, according to the rulings 
of this Court, tliat it contained an entry 
of a right arising by custom. There was 
an earlier wojih-iil-urz of 1S33 which, it is 
said, contained the record of a contract. 
As regards both tlie irajib nl-aniiz this case is 
similar to that of liifnraji Duhnin v. Palilwan 
hhagat (1). Following the ruling of the ma¬ 
jority of the Full Bench in tliat case. I am 
bound to hold that the fajib-uJ-araiz con¬ 
tained the record of a cu.stom. The learn¬ 
ed Vakil for the appellant-vendee contends 
that the entries in the two wajib-ul-araiz 
mentioned above were rebutted by a kaijiut 
sarishta nizamat which showed that prior 
to the preparation of the wajih-ul-arz of 1^38 
the village '’was owned by a single pro¬ 
prietor. A.s regards this document the Court 
below has found that it is a most inac¬ 
curate paper and no reliance cun be placed 
upon it. Tlie document has been read 
to me and I must say that it does not 
give such infoi mation as would enable the 
Court to hold that it rebuts the prima facie 
evidence afforded by the irajil •ul-ar:. It con¬ 
tains no entry as regards the Settlements of 
1*210 and j 213 The columns are blank, 

and there is nothing to show whether there 
w’as any proprietor in those two years. It 
only shows that at the Settlements wliich 
took place in 1210 and 1220 faults there 
was a single proprietor a Rani. This 
covers a period of ^ years only, it is 
possible that there was a large number of 
proprietors prior to 1219 fasli. But as I 
have said above there is no information 
on the point. In 1210 i. e., 1883 

there were live ow’iiers who were parties 
to the irajih-nl-arz prepared in that year. 
Having regard to these circumstances, it 
cannot be held, that this document rebuts 
the entry in the icajih td arz^ which according 
to the Full Bench ruling must be deemed 
to be the entry of a custom. 

The Court below was right. I dismiss the 
appeal with costs. 

Appeal dismissed. 

(1) 7 A. L. J. 1040j 33 A. 190; 7 Ind. Cus. 080. 


ALLAHABAD HIGH COURT. 

Sm o-Ni) Civil Appeal No. 898 of 1910, 

April 5, 1911. 

Present: —Mr. Justice Banerji. 
GOLAB SINGH anu others—Defendants • 

—Appellants 

versus 

NLT SIN(J H—Plaintiff—Respondent. 

lies jinlicata brliceen ro-deb’iulants — Issue affectinij 
ifrfcudatit necessary to be decided for giving reliej to 
the plaintiff—Civil Procedure Code (Act V of 1908A 

X. 11 . 

Whore it is necessary to detorinino a certain issue 
for the jnirjiose of granting relief to the plaintiff, and 
the Court, as a matter of fact, decides that issue, and 
Mio rlecision affects th(‘ defendants inter se, the deci¬ 
sion will opemte as res judicata between tlio co- 
tlefendiints. 

Second appeal from the decision of the 
District Judge of Shahjabanpur dated 14th 
May 1910. 

Mr. Ifarihans Sahai^ for the Appellants. 

Mr. Gnhari Lai, for the Respondent. 

,I U l)(l M K NT.—This wa.s a suit for 
possession of a house and certain moveable 
property which belonged to one Bhikam 
Singh, on the ground that the plaintiff was 
the next heir to tlie .«aid Bhikam Singh 
who died in 190.'). Itliikam Singh was the 
son of Nehchal Singh who had four brothers 
one of whom was Bhola Singh. The 

plaintiff Net Singh claims to be the son 
of Bliola Singh. The defendants are the 
grandsons of two other brothers of Bhara 
Singli, namely, Todi Singh and Munna 
.Singh. If the plaintiff Net Singh is the 
legitimate son of Bhola Singh, he wouH 
.succeed to the estate of Bhikam Singh m 
preference to the defendants who are the 
grandsons of Bhola Singh’s brothers- 
The defendants alleged that the plaintiff 
Net Singh was illegitimate; they set up a 
gift by Bhikam Singh made in their favour 
orally before hi.s death, and they 
alleged in their written .statement that 
Bhikam Singli messed jointly with them. It 
appears that in 1905 a suit was brought 
by a transferee from Net Singh against 
Bhikam Singh and all the defendants with 
the exception of Sujan Singh defendant 
for recovery of certain property sold oy 
Net Songh. In that case also Net Singhs 
legitimacy wa.s denied. But it was 
that he was legitimate. The decision 
contains this finding is dated the 28 
March 1905. The Court of first instance, re- 
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lying on this decision, held that Net Singh 
was legitimate. But it was of opinion 
that Bhikam Singh used to live with the 
defendants, and that he made an oral gift 
of his property in their favour, and accord¬ 
ingly dismissed the plaintiff’s suit. The 
plaintiff appealed. The lower Appellate 
Court found in his favour on all the points 
and decreed the claim in part. This 
second appeal has been preferred by two 
of the defendants, namely, Gulab Singh and 
Sujan Singh, it is contended that on the 
question of the legitimacy of Net Singh 
the decision in the former suit is not con¬ 
clusive, inasmuch as Sujan Singh was not 
a party to it. The Court below is wrong 
in saying that all the defendants were par¬ 
ties to the former suit. It is clear that 
Sujan Singh was not a party. Ifowever, 
as Bhikam Singh was a defendant to that 
suit, and as Sujan Singh claims through 
him, the judgment in that case is binding 
upon Sujan Singh. It is true that Net 
Singh and Bhikam Singh were arrayed 
as defendants. But it was necessary for 
the purpose of granting relief to the plain¬ 
tiff to determine the issue as to Net Singh’.s 
legitimacy. Therefore, the decision oper¬ 
ates as res judicata as between Net Singh 
and Bhikam Singh, and as tlie defendants 
claim through Bhikam Singh, it is binding 
on them. Gulab Singh, appellant, was a 
party to the former suit, and he cannot .say 
that that decision is not binding. 1 am 
of opinion that on the question of the 
plaintiff’s legitimacy the Court below was 
right. 

It is next urged that the lower Appellate 
Court ought to liave found whether Bhikam 
Singh and the defendants were joint or 
not. It was not the defendants’ case that 
they and Bhikam Singh formed a joint 
family and that the property left by 
Bhikam Singh was joint family property 
which passed to them by right of sur¬ 
vivorship. Their plea that Bhikam Singh 
made a gift in their favour is consistent with 
any allegation, of the property being joint 
family property and is only consistent with 
the property being the separate property 
of Bhikam Singh. Indeed, it is nowliere 
alleged or even suggested that tlie pro¬ 
perty claimed, mo.st of wliich is move>.ble 
property, was not the sep^mte property 
of Bhikam Singh, That being so, it i.s 


not necessary to Hnd whether Bhikam 
Singli mossed with the defendants or 
not. It was not alleged that there was 
a re-union of the family. Under these 
circumstances, in view of the findings 
of the Court below, this appeal must 
fail. I accordingly dismiss it with 
costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1049 of 19C8. 

March 2, 1911. 

Prfseut: —Mr. Justice Mookerjeeand 
Mr. Justice Teunon. 

Mnulvi BUZLUL KARIM— Defendant- 

Appellant 

versus 

SATISH CHANDRA GlRl MOHANT— 

Plaintiff—Respondent. 

Deiujo! Teiuinrij Act (VIII of 1885^ s. .50 —P/v- 
unniptioii nf iK’i-manencij —SuiV or proceediiiff under Act 
—Ejectment unit on nn'itiid oj tronxfer of nondran?- 
ferable holding, if ruit under Art—Second apj>eaf— 
Mii^coiiHtructiini of document—Mirtokc to meaning 
of portion of cridenrc which l/i documentary—Civil 
Procedure Code (Act V of 19C’8^, r 100 —Vsage or 
ruKfom of tiansferahilifij — Ingredients, what are, to 
prove the custom—Qrtuving usugr, If binding upon 
landlord. 

Altlioiigli tho prcsuuiiaion nieiitionod in sertion 60 
of tho Ih'Ugal IVimncy Act applies only to case.s 
A\liich may bo called suits or jiroeeediiigs under the 
Act. vet evou in cases whore tliat section is not 
jliroctly applicable, tho Court may act on a similar 
presumption if the facts justify tho necessary 
inference. 

Dulhin Golah Korr v. BoUa Kurim, 26 C. 744; 
2 C. W. N. 680, Dinendar Karain v. TItii Ram, 30 
C. 801 ami Xnnda Lai v. Dasee, 35 C. 

763; 12 C. W. N. 432, relied upon. 

A suit for ojectment on tlie allegation that the 
tenant of a uon-truii.sferablo holding has sold it to the 
defendant and has abandoned tlic land, is not a ?uit 
or proceeding under the Bengal 'rcnancy Act. 

Sarat Chatidra Chose v. Shyamn Chand, 10 C. W, 
N. 930, followed. 

Though the misconstruction of a document which 
is the foundation of a suit or which is in the nature 
of a contmet or a document of title, is a ground for 
second appeal, a second njipeal does not lie because 
some portion of the evidence is in writing and the 
Judge in tho Court of Appeal below makes a mistake 
as to the iix-aning of it. 

Xotrbul Siiijh V. Chuttcrdharec, 19 W. U. 222; Shib 
Chandra v. Chandra Narain, 1 C. L. .T. 232;32 C. 719; 
Ananda Chtindra v. Parbati Xath, 4 C. L. J. 198; 
uiid l{rajii Mohan V. Th'ikne 4 Iml. Cas. 732; 10 
C. b J. o9 . followed. 

In a suit for ejectment on tlie ground that the 
tenaijt of a non-traiisferable holding has sold it U) 
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tlie ilefcndiint, the only ciiTiinistfinco timt tiu- t^'iiiiicv 
has bncii lield for about 25 years before tlie date of 
transfer at a \inifortn rate of rent is by itstdf in- 
Kuflicient to justify the inference that the rent was 
lixed in perpetiiity. 

In order to proVo a eustoni or i.sa^ro of transfer. 

alnhty, n hat is neeessery to prove is that such trans. 

lers have been made to the kimwledire an«l uithout 

the consent of the landlord and that thev have been 

recognised by him either without the'jmvment of 

nazor or upon payment of a nazar also ‘fixed bv 
custom. 

Siho SniKhi.i v. R<(j ^f.,huii (,'»/,o, 8 C. W 

2[-U niu] Rnilhfi Kishori', \\ Anmnhi Prin 80 \V 
N. 235 , relied upon. . o v.. iv. 

It is not necessary to prow that the landlord has 
actually made an objection to a transfer and ha.s been 
unsuccessful. 

A growinff usatfe of transferal.iUty is of no avail 
against the landlord; the usage to be effective must 
have alrcnily grown up, 

Amhikav.J)ynaaz;,lOC.\V.S.4{i‘7; R„..;k Lai! 
Ih.tt V. Ri.Ihu Mnkh;, 10 C. W. 719; 4 C. L. J. 306; 
33 0. 1094 and Rajeiolrn Kishora y. Clunolrauath 
12 C. \V. N. 873, followed. ’ 

Hut a usage of transfembility after it ha.s grown 
up. affuct.s not merely tenancies creat(‘d thereafter 
Imt also existing tenancies to whicli the hemdit of the 
usage aira<-hes 
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Appeal from the decree of the Sab-Judge 
of Hooghly dated March JUst, 1903, reversing 
that of the Munsif of Serampur, dated Sep¬ 
tember 24th, 1907. 

Mr, S. P. Si7ihn, Counsel, and IBabu R(i)n 
Oliarmi Mit/a, Senior Government Pleader, 
and Moulvis Sarujul Islam, Shamsul lltuin 
and Sowgat .1//, for the Appellant. 

Dr, Hash liehary Ghose, Habiis Divarka Nath 
Chakravarti and Nagendrn Nath Mifra, for the 
Respondent. 

JUDGMIijNT.—T his is an appeal on be¬ 
half of the defendant in an action for eject¬ 
ment and mesne profits. The subject matter 
of the litigation is a parcel of land, about 18 
highas in area, wliich originally belonged 
to a tenant by name Ram Mohan Mallik, 
On the 8th December 1901, the representa- 
tives-in-interest of the original tenant exe¬ 
cuted a conveyance in favour of the appel- 
lant.and delivered po.ssession to him. The 
result was that on the 4th September 1905, 
the landlord, now respondent before ua, com¬ 
menced the present action for ejectment of 
the transferee on the ground that the hold¬ 
ing was non-transferable, and that conse¬ 
quently the purchaser had not acquired any 
valid interest in the land. The defendant 
resisted the claim substantially on two 
grounds, namely, first, that the tenancy con¬ 
stituted a holding held at a rent fixed in per¬ 


petuity, and was consequently transferable in 
the same manner as a permanent tennre, and 
secondly, that if the tenancy constituted an 
ordinary occupancy-holding, it was transfer¬ 
able by custom or local usage. The Court of 
first instance decided in favour of the defend¬ 
ant upon both these points, and dismissed 
the suit. Upon appeal, the Subordinate 
Judge has overruled both the contentions of 
the transferee and decreed the suit. The de¬ 
fendant has now appealed to this Court, and 
on his behalf the decision of the Subordinate 
Judge upon both the points has been assailed 
as erroneous in law. 

In so far as the first question raised by 
the defendant is concerned, namely whether 
the tenancy constitutes a holding held at a 
rate of rent fixed in perpetuity, the decision 
of the Subordinate Judge has been impugned 
mainly on the ground that he has misunder¬ 
stood the effect of the rent receipts produced 
on behalf of tlie transferee. In answer to this 
contention, it has been strenuously argued on 
behalf of the plaintiff-respondent that the 
judgment of the Subordinate Judge upon this 
part of the case cannot be successfully chal¬ 
lenged in second appeal as it does not involve 
any error whioli may properly be deemed an 
error of law. Before we proceed to examine 
tills question, it is necessary <o point out that 
section 50 of the Bengal Tenancy Act has no 
direct application to the present case. It lias 
been repeatedly pointed out that the pre¬ 
sumption mentioned in that section applies 
only to cases which may be called suits or 
proceedings under the Bengal Tenancy Act. 
Nihnnni v. Mothnra Nath (1); Qonri Kanta 
v. Ram Gopal (2); Rasamoy v. Srinafh (3); 
Mahahir Prasad v. Charles Fox (4). Now, 
a suit for ejectment on the allegation that the 
tenant of a non-transferable holding has sold 
it to the defendant and has abandoned the 
land is obviously not a suit or proceeding 
under the Bengal Tenancy Act Chandra 

V. Sham Chand (5)] though it must be con¬ 
ceded that this aspect of the matter was over¬ 
looked in Dino Nath v. Nobin Chander (6), 
which cannot consequently be treated as a 
binding authority upon this point, and in this 

(1) 5 C. L. J. 413. 

(2) 2 C. L. J. 379. 

(3) 7 C. W. N. 132. 

(4) 9 C. L J. 407; 1 Ind. Caa. 112. 

(5) 10 C. W. N. 930. 

(6) 6 C. \V. N. 181. 
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latter case, the point was not allowed to be 
raised when the matter came up again after 
demand [Dina Nath v. Nohin Chandra{7)].Con- 
sequeutly, we must proceed on the assumption 
that section 50 of the Bengal Tenancy Act 
has no application in the present case. But 
it has sometimes been held that even in cases 
where section 50 is not directly applicable, 
the Court may act on a similar presumption 
if the facts justify the necessary inference 
Dnlhm Golab v. Balia Kurmi (8) Dinendra 
Narain v. Titu Ram (9); Natya Nntido v. Nnnda 
Kumar (10) and Nanda Lai v. Atar Moni 
(11). The question, therefore, arises whether 
the case has been properly considered by the 
the Subordinate Judge from this latter point 
of view. His findings, it may be conceded, ai’e 
not very explicit and there is some reason 
for the criticism ot the appellant that he has 
misunderstood the effect of two rent receipts 
and the inference which may legiti¬ 
mately be drawn therefrom; but we are unable 
to hold that the mere circumstance that the 
Subordinate Judge has misunderstood the 
effect of two pieces of documentary evidence 
constitutes an error in law. As was pointed 
out by Sir Richard Couch in Nowhut Singh 
V. Chutter Dharee (12) though the miscon¬ 
struction of a document which is the founda¬ 
tion of the suit or which is in the nature of a 
contract or a document of title is a ground 
for second appeal, a second appeal does not 
lie, because some portion of the evidence is 
in writing and the Judge in the Court of ap¬ 
peal below makes a mistake as to the meaning 
of it. This view has been frequently re- 
aflirmed in this Court. Shih Chamler v. 
Chandra Narain (13); Ananda Chandra v. 
Parhati Nath (14) and Drojo Mohan v. Thaknr 
Das (15). The same view is also supported 
by the decisions of the Judicial Committee in 
Protap Chundera v. Muhendra Nath (16); 
Durga Chowdhrani v. Jeivahir Singh (17); 
\ Ram Ratan v. Nandu (18); Lachhman 

Lai V. Kanaya Lai (19) ; Shiva Basava v. 

(7) (1904) S. A. 2354 of 1901 (uiireportoil). 

(8) 25 C.744; 2C. \Y. N. 580. 

(9) 30 C. 801. 

(10) 13 C. L. J. 415; 10 Iiul. Cus. 1C3. 

(11) 35 C. 7(53; 12 C. Vf. X. 432. 

U2) 19 W. R. 222. 

(i;i) 1 C. L. J. 232; 32 C. 719. 

(14j 4C. L. J. 198. 

(15) 10 C. L. J. 593; 4 Ind. Cas. 732. 

(10) 10 1. A. 233; 17 C. 291. 

(17) 17 I. A. 122; 18 C. 23. 

(18) 19 I. A. 1; 19 C. 249. 

(19) 22 I. A. 51; 22 C. 009. 


Sangappa (20) and llari Mohan v. Surendra 
Narayan (21);thialastcase possibly represents 
the extreme limits of strictness with which 
the law relating to second appeals has been 
construed. In view of the principle so firmly 
established and widely recognised we are un¬ 
able to hold that the decision of the Subordi¬ 
nate Judge is liable to be reversed, because 
he has misunderstood the meaning and effect 
of the rent receipts. The only other question 
which remains for consideration on this part 
of the case is, whether upon the facts found 
by him the inference may legitimately be 
drawn that the holding in its inception was 
intended to be a ryo^i-tenancy at a fixed 
rent. Now,the only circumstance found by 
the Subordinate Judge is that the tenancey has 
been held for about 25 years before the date 
of transfer at a uniform rate of rent. This 
by itself is clearly insufficient to justify the 
inference that the rent was fixed in perpe¬ 
tuity. The elements which were found to 
exist in the case of ]Vafson and Co., v. Radha 
Nath Singh (22) where a tenure was found 
to be permanent, are all, except one, absent 
in this case, nor can tlie case be brought 
within the principle recognised by the Judi¬ 
cial Committee in the cases of Ram Chunder 
v. Jiigesh Chunder (23); Sutto Sur/un v. 
Mohesh (24); Vpendra Krishna y. Ismail Khan 
(25); Nil Ratan v. Ismail Khan{2Q) and Naha 
Kiimari v. Bchari Lai (27) or by this Court in 
the cases of Dinendra Rarain v. Tituram (9); 
Winlerscale v. Sarat Chamler (231 and Nahu 
Mondal v. Cholim Mullik (29). It is not shown 
that improvements have been effected or 
transfers recognised such as would justify an 
inference of permanency. We must coa- 
seqi>ently hold that the holding has not been 
proved to be a tenancy at a fixed rent, and, 
therefore, transferable as a permanent tenure. 

In so far as tlie second ground urged by 
the defendant-appellant is concerned, the 

(20) 31 I. A. 154; 29 B. 1. 

(21) 3i C. 718; 34 I. A. 133; 2 M. L. T. 399; 11 C. 
W. N. 794; C U. L. J. 19; 9 Bom. L. R. 750; 17 M. L. 
J. 301 (B. C.) 

(22) 1 C. L. J. 572. 

(23) 12 B L. R. 229; 19 W. R. 353 (B. C.) 

(24) 12 M. I. A. 263. 

(25) 32 C. 41; 8 C. \V. N. 889. 

(26) 32 C. 51; 8 C. W. N. 895. 

(27) 34 C. 902; 2 M. L. T. 433; 6 C. L. J. 122; 11 C. 
W. N. 865; 4 A. L. J. 570; 9 Bom. L. R. 346; 1? iM. L. 
J. 307 (B. C.) 

(28) 8 C. W. N. 155. 

(29; 2 5 C, 89(i. 
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.judgment of tlie Subordinate Judge cannot, 
in our opitron, be supported. The Subordi¬ 
nate Judge lias held that in order to estab¬ 
lish that the tenancy is transferable by custom 
or local usage, it is necessary for the defend¬ 
ant to prove that transfers of similar holdings 
have been made in the locality to the know¬ 
ledge of, but without the consent of, the land¬ 
lord, that such transfers have been recognised 
by liiin, and that the landlord has made 
unsuccessful objection to the transfers. The 
last element introduced by the learned Subor¬ 
dinate Judge is obviously one not supported by 
principle or authority. It has been laid down 

in numerous decisiors of this Court, amongst 

which may be mentioned Palahlhari liai v. 
Manners {.:0): Dalglish v. Guzvd'tir Ifassain 
(Jl); Didglish v. Oozofor Ilossein (32): Uam 
Ifuri V. Jnbhar Ah (33); THnonath v. Nahin 
Ohnwhr (O); J-igun Prasha-l v. Vasun Sahoo 
(3 t); Peary Mohan v. Jute Kumar (35); Sree- 
mufhy Knrani Dassi v. Sajani Kant Singh (30) 
Pajendra Kishore v. Chandra Nath (37) and 
KaiJash Chuyidrav. llari Mahan (38), that in 
order to prove a custom or usage of transfer- 
ability what is necessary to prove is that 
such transfers have been made to the know¬ 
ledge and without the consent of the landlord 
and that they have been recognised by him 
either without the payment of nazaror upon 
payment of a imzaralso fixed by custom, Stbo 
Sundari v. Paj Mohan Guhn (39) and Padha 
Kisloro v. Ananda Priya (tO). It is not 

necesnry to prove that the landlord has 

actually made an objection to a transfer 

and has been unsuccessful; in facts. if 
such a test were imposed, a usage (,f 

transferability could never grow up, so long 
as the landlord did notchoo.se to take any 
objection. It may be observed, however, that 
as pointed out in the cases of Ambika v. Dya 
Gazi(4\): Pasik Jiidhn (42) nm\ Pajendra 
V. Chandra hath (37), a growing usage of 
(:iO) 23 c. 17‘J. 

(31) 23 C 427. 

(32) 3 C. W. X. 21. 

(33) 6C. W. N. 601. 

(34) 8 C. W. N. 172. 

(3o) n C. W. N. 63. 

(3fi) 12 C. W. N. 539. 

(37) 12 C. W. X. S78. 

302^^^ '*0; I In.i. C«.s. 

(39) S V. W X. 214. 

(40) 8 C. \V. X. 235. 

(41) JO C. W. X. 497. 

(42) JO C. W. N. 7l9; 4 C. L. J. 30G; 33 C. 1094 


transferability is of no avail against the land¬ 
lord, the usage to be effective must have 
already grown up. This is based on the ele¬ 
mentary principle that the usage or custom 
must be obligatory otherwise it cannot be said 
to have acquired the imperative character of 
law [(see Adams v. (Jtterback (43) and a learn¬ 
ed discu.ssion on the nature and obligatory 
effect of customary law by Mr.Justice Hollo¬ 
way in Tara Chand v. Peeb Pam (44)]. It is 
clear from an examination of the judgment 
of the learned Subordinate Judge that he has 
applied an entirely erroneous test to deter¬ 
mine whether the evidence is sufficient to 
establish the existence of a custom or usage 
of transferability in the case before us. The 
case must, conseguently, be re-considered from 
the point of view indicated. It is here neces¬ 
sary to advert for a moment to an argu¬ 
ment wliich was advanced by the learned 
Vakil for the respondent. He contend¬ 
ed that the defendant has to establish 
that the usage of transferability existed at 
the date of the creation of the tenancy, and 
that it is not sufficient for him to prove 
that such usage was in existence at the 
date of the transfer. This contention was 
.sought to be based on the ground that a usage 
becomes obligatory upon parties to a con¬ 
tract on the assumption that the contract 
merely expressed what was peculiar to the 
bargain between the parties who are assum¬ 
ed to have contracted with reference to the 
local URiige. JuggomohuH v. Mauik Chand i4;b)i 
Tucker v. Linger (4G) and Prndyoto Kumar V. 
Gapi Krishna {41). The question raised is 
one of great importance and appears to have 
been suggested in the case of Dina Nath\. 

Chnnd (6) but left undecided. After 
careful consideration of the argument which 
has been addressed to us, we are unable 
to accept it as well-founded. No doubt, 
the principle upon which contractual ob- ^ 
ligations are allowed to be modified by 
custom or usage is that such custom or 
n.snge may enter into the body of a contract 
without being expressly inserted, as both 
parties aie supposed to know it and to intend 


(43) jf> Howm-il 539; 14 Luw Ed. 606. 

(4-1) 3 M. II. C. It. 60. 

(45) 7 M. I. A. 2U3; 4 W. U.8 (P. C.). 

(Wi) 8 A. C. 508; 49 L. T. 373; 32 W. It. -lOj -W J. »• 
4; 02 L. J. Ch.041. 

(47) 11 C. L. J. 209; 5 Ind. Cos. 243; 14 0. V» *>• 
487; 37 C. 312, 
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to be bound by it. But although this may be 
the theory upon which usages or customs are 
treated as incorporated into contracts, it 
does not necessarily follow that a usage may 
not grow upsoastoatfectpre-existing contracts 
or incidents of tenancies under the Bengal 
Tenancy Act. It will be observed that in the 
case of usages of transferability of holdings, 
they can grow up only by the acquiescence in 
the first intance of the landlord himself; they 
are at first matters of choice with him, but 
may acquire an obligatory element or a 
binding force after he has acquiesced in the 
conduct of his tenants for a sufficient length 
of time. In this view, it may rightly be held 
that a usage of transferability after it has 
grown up affects not merely tenancies created 
thereafter but also existing tenancies. If we 
were to adopt the view suggested by the 
learned Vakil for the respondent, the usage 
in most instances would be inoperative. The 
origin of tlie tenancy might be unknown, and 
evidence would generally be not available as 
to the existence of a usage at the precise mo¬ 
ment of the inception of the tenancy. Again, 
a tenancy in its inception may be a nom-occu- 
pancy-holding and may acquire the character 
of an occupancy-holding after the tenant has 
been in possession for 12 years. In such an 
event, assuming that there is no custom 
or usage of tran.sferability in respect of non¬ 
occupancy-holdings in the locality, according 
to the view put forward by the respondent, 
the tenant could never have the advantage 
of the local usage, -not in tlie inception of the 
tenancy, because he has no occupancy-holding 
at tlie time, nor after the lapse of 12 years 
from the inception of the tenancy, because at 
that time no new term could be incorporated 
into the pre existing tenancy. In our opi¬ 
nion, there is nothing illogical in the view 
that when a landlord has allowed a usage 
of transferability to grow up on his estate, 
the benefit of it attaches to existing tenancies 
and is also incorporated into subsequent con¬ 
tracts of tenancy. Conseqcently, when the 
Subordinate Judge re-considers the evidence 
he will determine whether there was a custom 
or usage of transferability of occupancy-hold¬ 
ings at the time wdien the transfer under 
which the defendant claims took place. We 
may add that it was suggested before U8 that 
the plaintiff l.ad recognised the purchase 
of the defendant. This part of the case 
has not been properly considered by the 


Subordinate Judge and it m»st be re-con¬ 
sidered. 

The result, therefore, is that this appeal 
must be allowed, the decree of theSubordinate 
Judge set aside and the case remitted to 
him for consideration of two points, name¬ 
ly, firstf whether the purchase by the de¬ 
fendant was recognised by the plaintiff; and 
gecoiuUp, if i.ot, whether occupancy holdings 
in the locality were transferable by custom or 
local usage at the time when the defendant 
made his purchase. If either question is an¬ 
swered in favour of the defendant, the suit 
will stand dismissed: if both are answered 
against him the suit willbedecreed. The costs 
of this appeal will abide the result. 

Appeal allowed-, Case remanded. 


ALIiAHAIUl) HIGH COURT. 
Second Civii. Appeal No. 580 ok 1910. 

April 10, 1911. 

Present: —Mr. Justice Griffin. 

TOTA RA.M — Defendant —Appellant 

versus 

MAN SINGH AND ANOTHER—Plaint[ff.s— 

Respondents. 

LiiniUord and tennnt — iJi.dmiiit — Kiuh'iice—Tenancy 
in one ycai'-^Ko proa/ of tenancy in another Res 

jiulic'iiiu. 

Hefoi'C a linaUord can ho lield entitled to distrain 
ho uiust shosv (hat t lie relation of Ininttord and tenant 
existed between liiin and tlie opposite party during 
tlie years in lespect of the rent of whicli the dis. 
traiiit was ai!ul«‘. 

'I'he fact that a person was a tenant in one year 
would not, ns a inntler of conr.sp, siiow that he wa.s 
also leiianl in another year. 

Second appeal from the decision of the 
District Judge of Aligarh, dated 31at Jlarch 
1910. 

Mr- Venoy Kumar Mukerji, for the Appel¬ 
lant. 

Mr. Sital Prashad Ghose, for the Respond¬ 
ents. 

JUDGMENT.—This appeal arises out 
of a suit contesting a distraint made upon the 
crops of the plaintiffs. It appears that after 
tlie passing of the Tenacy Act, the plaintiffs 
made a u.sufructuary mortgage of their 
occupancy-holding in favour of the defend¬ 
ant. The defendant obtained a decree for 
arrears of rent against the plaintiffs for 
1811/r/sZi. In respect of the years 1316 
and 1.H6 faslis one half. The defendant has 
distrained the crops of the plaintiffs. 
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The Courts below have decreed the plain¬ 
tiff 8 suit holding that the mortgage of 
the occupancy.holding was invalid and, 
therefore, the defendant was not the landlord 
of the plaintiffs. On behalf of the defendant 
in second appeal, it is contended that the 
question whether plaintiffs arethedefendants’ 
tenants is res judicata by reason <if the decree 
for arrears of rent for 1311 fasti. 

I have been referred to various rulings 
including the recent decision of the Bombay 
High Court reported in Chhaga>ilal 
liai Ifarkhn (l). The facts of that case 
are, no doubt, similar to tlie facts of the 
case before me. There is, however, in 
this case one matter which must not be 
left out of consideration. Before the defend¬ 
ant can be entitled to distrain, he has to 
show that he was the landlord of the plain¬ 
tiffs during the years in respect of the rent 
of which the distraint was made. I find from 
the judgment of the Court below, that the 
zemindars have in fact obtained a decree for 
rent for 1315 and I'SIG fastis against the 
plaintiffs. 1 he Courts below had to decide 
whether or not the plaintiffs were the tenants 
of the defendant during the year in suit. 

The decree for arrears of rent for 1311 fadi 

was evidence tliat the defendant was a tenant 
in that year. But when we have a decree 
against the plaintiffs obtained by the 
zemindars, it seems to me that the Court 
below was right in holding that no tenancy 
did, as a matter of fact, subsist between the 
parties in 1315 fasti and 1316 fasti. I, 
therefore, dismiss the appeal with costs. 

, ^ Appeal dismissed. 

(I) 33 B. 479; 2 Ind. Gas. 630; 11 Bom. L. K. 345. 
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PUNJAB CHIEF COURT, 
i First Civil Appeal No. 910 op 1909 

May 2, 1911. 

PrescM/:—Mr. Justice Rattigan and 
Mr. Justice Shah Din. 

Musammat DURGA DE VI—Plaintipp_ 

Appellant 

versus 

RAMZAN AND OTHERS-DEFENDANTS_ 

Respondents. 

Punjab l^re-emption Art (^//o/1905;, x, Q—Custom 
of —Molmlla Achnrjian, Giimti Bazar 

Lahore city -Rrlativr valueof insfnticea in which custom 
r!* or found to he ci-tablished and in n hich 

ia denied but the dispute is compromi.-u-d. 


The custom of pre-emption does not obtain in 
Mohnlla Acharjian which is part of the recognised 
8uh-(Jivi8ion of Bazar Giimti, in Lahore City. 

Cases in which vendees admit the existence of a 
custom of pre-emption are as valuable as cases in 
whicli tlie Court tincls the existence of such custom 
CHtahlisl»ed. But between such cases and those 
in which the voiideo after denying the existence of 

the custom eventually is induced to come to terms 
with the pro-emptorand tocompromise the dispute 
there is a very substantial distinction. A litigant may 
bo contulent that he is in the right and that the other 
party has no just claim against him but ho may 

nevertheless think it prudent to accept an amicable 

settlement of the dispute. 

Second appeal from the order of the Divi¬ 
sional Judge, Lahore Division, dated 29th 
April 1909, reversing that of the Sub- 
Judge, Lahore District, dated 8th July 1907, 
decreeing plaintiff’s claim. 

Lala Jfnkam Chand, for the Appellant. 

I^fr. Pesfonji Dadahhai, for the Respondents. 

JUDGMENT.—The sole question before 
us upon this appeal is, whether the plaintiff 
has proved that the custom of pre'Cmption 
prevails in Mohatta Acharjian, which ii part 
of the recognised sub-division of bazar Gumti 
in Laliore city. Tlie learned Divisional 
Judge was of opinion that no such custom 
has been established and after hearing Mr. 
Hukam Cliand, on behalf of the appellant, 
we saw no reason to differ from that conclu¬ 
sion. Plaintiff has adduced documentary 
evidence in support of two instances of alleged 
pre emption in this .subdivision but we are 
not impressed with either instance. In 1877 
a Munsif appears to have decided in favour 
of one Sukh Dial, who claimed to pre empt a 
hou.se sold to one Sher Singh. This claim 
was decreed and the house was situate in 
this sub-division. Primn facie this would 
seem to be a good instance in support of 
plaintiff’s allegation, but on further considera¬ 
tion we cannot attach much value to it as a 
precedent. From the materials before us, it 
would appear that the case was decided very 
summarily and that no attempt was made to 
inquire into the existence of the custom. The 
defendant in the case seems to have been quite 
content with receiving the value of the pro¬ 
perty from the plaintiff and there was no 
thorough investigation into the existence of 
the custom. The very fact that the decree of 
the Munsif was accepted by the vendee 
suggests that the latter had no wish to contest 
the ca.ce, and allowed the plaintiff to take the 
hou.^^e ithout any real fight, 
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The other instance to which we have refer- 
red is of no value whatever. Mr. Gobind 
Ram claimed to pre-empt a certain honse 
and his claim was resisted by the vendee. 
During* the course of the case the parties came 
to him and the plaintiff by amicable arrange¬ 
ment with the vendee, was allowed to pur¬ 
chase the property for the latter. Per se, 
this instance proves nothing, as it is quite 
possible that the plaintiff made it well worth 
the while of the vendee to settle litigation. 

These are the only so-called instances 
in support of which documentary evidence 
has been produced, and in our opinion they 
are at least, inconclusive. 

Jn addition to these, we have certain in- 
stances referred to very slightly by witnesses 
who have deposed on plaintiffs’ behalf, these 
persons were very clear and definite when 
giving evidence, that on such and such occa¬ 
sions certain persons had preferred claims to 
pre-emption and that on every such occasion 
the claim had been recognised by the Courts 
and decrees passed in favour of the pre-emp- 
tors. The plaintiff was very rightly asked 
to substantiate this evidence by production 
of the records of the eases referred to, or of 
certified copies of the orders and judgments 
in these cases. He was given ample time 
for this purpose hut his Pleader was even¬ 
tually forced to admit that oiving to lack of 
particulars no such documentary evidence 
was forthcoming. This confusion is in it¬ 
self a sufficient commentary upon the value 
of the oral evidence. In making these re¬ 
marks, however, we do not wish to impugn 
the veracity or honafides of Mr. Dharm Das 
Suri who is known to us as a highly respect¬ 
ed and upright Pleader of this Court. He 
gave evidence on behalf of plaintiff, and we 
accept his statement that he obtained pos¬ 
session of half of a certain house by pre-emp¬ 
tion. But he admits that he sued for the 
whole of the house; that his claim was resist¬ 
ed by the vendee, and that it was only by a 
compromise that, he eventually succeeded in 
obtaining half of the house. The witness 
further admits that Rubse(iuently, when the 
vendee sold the other half of this house, he 
preferred no claim for pre-emption, as he had 
no need for that half. It may be that ilr. 
Dharm Das is of opinion that the custom' of 
pre-emption prevails in this quarter of Lahore 
City but his opinion may well be erroneous, 
and so far as we can gather from the materials 


now before ns it is founded on sound basis. 
Apart from the old case in 1877, plaintiff 
has not been able to point a single 
authenticated case in which the custom has 
either been admitted or been proved to exist. 
We certainly agree with the learned Pleader 
for appellant that cases in which vendees 
admit the existence of the custom of pre-emp¬ 
tion are as valuable as cases in which the 
Court finds the existence of the custom es¬ 
tablished. But between such cases and those 
cases in which the vendee after denying the 
existence of the custom, eventually is induced 
to come to terms with the pre-emptor and 
to compromise the dispute, there is a very 
substantial distinction. A litigant may be 
confident that he is in the right and that the 
other party has no just claim against him, and 
he may nevertheless think it prudent to accept 
an amicable settlement of the dispute. In 
the case before us, there is no good proof 
of the existence of the custom set up by plain¬ 
tiff and we agree with the Divisional Judge 
that the claim must he dismissed. We ac¬ 
cordingly reject this appeal with costs 

Appeal rejected. 


PUNJAB CHIEP COURT. 

Criminal Appeal No. 208 of 1911. 

May 6, 1911. 

fVeseu/: —Mr. Justice Chevis. 

JklAHBUB AIj[ — Convict—Appellant 

vtrsHS 

EMPEROR - Respondent. 

Cvioxindl Pi'Oi'Cihire Code (Act I o/1898^, 234, 

239—Tk'o accniicd tried jointly for three offences-^ 
Validity of trial. 

Section 234, Criminal Procedure Code, refers only 
to the case of u single uccusetl and is not aj)plicable 
whore more persons than one are tried jointly under 
section 239 of the Code. Jiudhai Sheikh v. Emperor, 33 
C. 292; 10 C. W. N. 32; 3 Cr. L. J. 129, followed. 

Section 239, Criminal Procedure Code, is not in¬ 
applicable to a case in which eiich of two accused 
persons, tried jointly, throws the blame and respon. 
sibility on the other. 

The Hon’ble Mr. Muhammad Shafi, for 
Mahbub Ali Appellant. 

Chaudhri Shahab-ud-dinf for Abdul Alim. 
Lala Kalu Rata, Inspector of Post Offices, 
for the Respondent. 

JUDGMENT.—Abdul Alim is a postal 
official. He has been tried and convicted of 
four offences under section 52, Post Office Act, 
and Mahbub Ali has been tried and convicted 
of having abetted the same four offences. Th^ 



INDIAN CASES. 


[1911 


JANKI KOER V, LAL MAN ROT. 

two men have been tried together (see section 
239, Criminal Procedure Code) and three 
of the offences have been inquired into in 

one trial (ru/e section 234, Criminal Procedure 
Code). The result is that in one trial Abdul 
Alim lias been sentenced to five years' rigorous 
imprisonment for each of three charges 
and Mahbub Ali to seven years' rigorous im¬ 
prisonment for eacli of three charges, while in 
the other case each of the two men gets simi¬ 
lar sentence on a fourth charge. But as the 
sentences are all to run concurrently, Abdul 
Alim is to be imprisoned for five years, and 
ISIabbub Ali for seven years. 

Each man has appealed separately in eacli 
of tlietwo cases, so 1 have four appeals before 
me. This judgment will dispose of all four 
appeals. 

The first ground of Mahbub Ali’s appeal 
contests the legality of a conviction for abet¬ 
ment of an offence under the Post Office Act. 
This overlooks section 70 of the Act which 
provides for abetments and attempts. Even 
if section 70 of the Post Office Act did not 
exist the objection would fail as abetment of 
an offence punishable under a special law is 

punishable t’lV/e .sections 40 and 41 and 109 

of the Indian Penal Code. Counsel frankly 
owns that this ground of appeal is untenable. 

In Abdul Alims appeal the procedure 
which has been adopted is challenged as 
illegal and in support of this contention 
Biidhai Sheikh v. Kmperar (l) is quoted 
which lays down clearly . that section 2 M, 
Criminal Procedure Code, refers only to the 
case of a single accused and is not appli¬ 
cable where more persona than one are tried 
jointly under aection23 Thiadeci.sion seems 
to me a sound one and I can find no ruling of 
any High Court or of this Court to the con¬ 
trary. J, therefore, following this ruling must 
hold the course adopted to be illegal. It 
might be argued that the second trial in which 
two appellants have only been convicted of 
one offence might be allowed to stand, but I 
see that the defence evidence was by consent 
recorded in one case only, so practically the 
two trials have been united and tlie proper 
course seems to me to be .set aside both 
trials. Accordingly, I accept all four appeals, 
set aside convictions and sentences and direct 
that the appellants he tried again. 

The District Magistrate can at the re- trial 

decide whether he will make use of section 

(1) 33 C. 202: 10 C, \V. N. 32; 3 Cr. L. ,T 120, 


234 or of section 239, Criminal Procedure 

Code, but he must not use the two in combi¬ 
nation. It has been urged before me that 
in cases where each of two persons accnsefl 
IS throwing blame on the other there should 
not be a joint trial, but I am unable to see 
any good ground for holding that section 
239 is inapplicable to such cases. 

Ine appellants will be removed to the 
under-trial lock-up pending further orders 
by the District Alagistrate. 


CALCUTTA HIGH COURT. 
Miscellaneocs Civil Appeals Nos. 108 and 

109 OP 1910. 

February 27, 1911. 

Present-. —Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

Maharani JANKI KOER- Plaintiff-- 

Appellant 

versus 

LAL MAN ROY— Defendant— 

Respondent. 

Aihlitittral cridenre on appeal’' J*on'er oj Appel- 
late Coai't~~~Jje(jHininfe oernsivn for taking additional 
evidence. 

llie logitiinnte <)cca?ion for tlic adiiiission of ncldi* 
tIoTiiiI cvid^iu'D by ntj A])p(>llak‘ Court arises when, 
on examining tlio evideneo as it stands, some inlwrcnt 
(h*fect become.s apj)arerjt. 

Where u Snb-Judgo fin ajipeal did not oxa- 
mim> fbc* evidenee and eorno to anv conclusion 
that a fresh local inve.stigation was needed to enable 
him to pronounce jmlgfnent, but roinanded the case for 
further investigation: Held, that the onlor of the Sab- 
Judge was wholly wiMiout jurisdiction. 

Kessouji V. t{. I. P. R,j. Co., 31 Ih 381; 11 C. 

W. N. 721; 15 c. L. J. 5; t A. b J. 401; 2 M. L. T. 435; 

9 Bom. L. K. (571; 17 M. L J. 347 (V. C.) and Kn»h- 
nania Chni-iar V. Xarn.dmlia Chai-iar, 31 M. 114; 3 
M. L. T. 308, relied uj)on 

Appeal from the order of the Sub-Judge of 
Mozaffarpur. dated December 18th, 1909, re¬ 
versing the decree of the Munsif of Motihari, 
dated June 30th, 1909. 

Bahu Pam Charan Mifra, Senior Government 
Pleader, and Babu Dirarka Nath A/tV/er, for 
the Appellant. 

Babufi Jogesh Chandra Hay and Akshay 
Kumar Banerjee, for the Re.spondent. 

JUDGMENT. 

AIiscellaneods appeal No. 108 of 1910. 

This appeal is directed against an order of 
remand made by the Court below ostensibly 
under rule 23 of Order XL! of the Code of 
1£08. The plaintiff-appellant sued the de¬ 
fendant for recovery of a sum of money 



lNi>lAN OASl^S. 


Vol. X] 

JANKI KOER V. LAL MAN ROY. 

awsrded as compensation under tbe Land Ac¬ 
quisition Act and alleged to have been wrong¬ 
fully taken away by the defendant. The 
substantial question in controversy between 
the parties was, whether the land in respect 
of which compensation had been allowed was 
included witbin manzah Kuria as alleged by 
the plaintiff or within manzah Phulwarani 
as alleged by the defendant. In the Court of 
tit-st instance a Commissioner was appointed 
for local investigation. That Court accepted 
the report of the Commissioner and made a 
decree in favour of the plaintiff. The defend¬ 
ant was absent when the Commissioner 
held the investigation and there are two 
passages in the judgment of the original 
Court in which his conduct is described 
in these terms: “The defendant did not 
wilfully appear before the Commissioner and 
allowed his inquiry to proceed er -parte\ 1 dis¬ 
believe the defendant’s story tliat lie did not 
know of the Commissioner’s investigation. 1 
accept his report and believe histinding to be 
correct.” The defendant then appealed to 
the Subordinate Judge. The Subordinate 
Judge has not found that the conduct of the 
defendant was otherwise than what was des¬ 
cribed by the Court of the tirst instance, but 
solely on the ground that the defendant 
offered to bear the costs of a fresii commis¬ 
sion, he has set aside the decree of the ori¬ 
ginal Court and remanded the case for further 
investigation. 

The plaintiff has now appealed to this 
Court and has contended, that the order 
was made wholly without jurisdiction and, 
secondly^ that upon the facts stated in tlie 
judgment of llie original Court and not con¬ 
troverted in the judgment of the Subordinate 
Judge, tbe order for further investigation 
ought not to have been made. On behalf of 
the respondent it has been argued that it is 
not competent to this Court to interfere, as 
the ground taken is not one of thohe men¬ 
tioned in section ICO of the Code and further 
that this Court ought not to interfere with 
the exercise of discretion by tbe Court of ap¬ 
peal below. 

In our opicion, there can he no doubt that 
the order of tbe Subordinate Judge was whol¬ 
ly without jurisdiction and must be set 
aside. It is not disputed that rule 23 of 
Order XLI has no application to th^ case 
because the decision of tbe Court of first 
instance was not upon a preliminary point. 
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But it has been suggested by the learned 
Vakil for the respondent that the order might 
be treated as one made under rule 27 wbicli 
entitles tlie Appellate Court to receive addi¬ 
tional evidence under certain circumstances. 
It is impossible, however, to treat the order 
as it .stands, as one .substantially within the 
scope of rule 37. That rule entitles the 
Appellate Cmrt to receive additional evidence, 
if the Court requires any document to be pro¬ 
duced or any witnesses to be examined to en¬ 
able it to pronounce judgment or for any 
other substantial cause. Now, as was pointed 
out by their Lordships of the Judicial Com¬ 
mittee in tlie case of KessowH hsnr v. (heal 
Indian Peninsular Itaibvay Company (1), in 
order that a Court may act under this pro¬ 
vision, it must first hear tlie appeal on the 
merit.s and examine the evidence as it stands. 
Tlie legitimate occasion for the application 
of the rule arises when on examining the evi¬ 
dence as it stands some inherent/ocwua or de¬ 
fect becomes apparent [see also tlie case of 
Krishnama Chariar v. Narasimha Chariar (2)]. 
In tlie case before us, the learned Subordi¬ 
nate Judge has not examined the evidence 
and has not come to any conclusion that a 
fresh investigation is needed to enable him 
to pronounce judgment. The other sugges¬ 
tion made by the learned Vakil for the 
respondent that this Court ought not to 
interfere with the exercise of discretion by 
tlie Court of appeal below is not of much 
force. It is perfectly true that this Court is, 
as a rule reluctant to interfere wdtb the exer¬ 
cise of discretion by subordinate Courts. 
Such discretion, however, must be exercised 
not arbitrarily but judicially. In the case be¬ 
fore us the learned Subordinate Judge has 
acted clearly in contravent.on of the provi¬ 
sions of the Code, and it is consequently our 
duty to interfere. 

The result, therefore, is that this appeal 
must be allowed and the order of the Court 
below set aside. The ca.se will be remitted 
to the Subordinate Judge in order that he 
may deal with it in accordance with law. 
If any legitimate grounds are made out for 
action under rule 27, the Subordinate Judge 
before he gives any direction must satisfy 
himself that tlie elements mentioned in that 

(1) 31 D. 381; II c. W. N. 721; G C. L. ,T. .'i; 4 A. L. 
J. 461; 2 M. L. T. 435; 9 Ilom. L. 11. 671; 17 ^r. L J. 
347. 

(2) 31 M. 114; 3 M. L. T. 30S. 
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rule have been satisfied. Before he takes 
any action he raust further consider what 
the conduct of the defendant was in the 

Court of first instance; and if the defendant 

was wilfully absent in the ori^?inal Court it 
would hardly be right to make an order for 

further investigation unless the Subordinate 

Judge is satisfied that undue advantage 
was taken of his absence by the plaintiffs 
with the result that an incorrect and unreli¬ 
able report has been submitted by the Com¬ 
missioner. The appellant is entitled to the 

costs of this appeal. We assess tlie hearing 
fee at two gold muhurs. 

ft 13 conceded that this order will govern 
the other appeal (Miscellaneous Appeal No 
109 of 1910). This appeal will, therTore, be 
also allowed and the case remanded as before. 
The appellant will he entitled to costs. AVe 
assess the hearing fee at two gnld moUurs. 
Bet the record be sent down at once, 

Appeal allowed. 
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CALCUTTA HIGH COURT 
MiSCELLANEOrs CiVIL Ai’I'EAL No. C08. 

OF 1910. 

April 11, 1911. 

Prcsent:~Ur. Justice Chity and 
Mr. Justice N. Chatteriea. 
JAIWANII KL'MRI anii others_ 

Ai'I’ELLANTS 

V6 tSttS 

GAJADHAR UPADHYA anp AN.iruKR— 

ResI’ONDEaSTS. 

OuanUans mui ]Vn,;h Act { r/// n/ l%90) < H 
Order appointing gaardian- Sab.fantiLc application 

^t-hatlier neresmry—ViirdiiUAfihin Indict. 

A Court has no power to make an ordnr appointin'^ 

a guardian of minors except on a Mihstantive applT 
cation. * ' 

The mere fact of the mother of a minor heiu- a 
pardanattlun lady is no obstacle to her bcine 
pointed guardian of the minor. ^ 

Appeal from the order of the District Judge 
of Bhagalpore, dated December 6th, 1910. 

Dr. Behnry Ohosh^ Babus Khetra 

Afo^an Sen, and Jogendra Chandra JJutf, for 

the Appellants. 

Babus i). N. Ohakravarti and Lai Mohan 
Oangulif for the Respondents. 

JUDGMENT.—This is an appeal by 
Musammat Jaiwanti Kamri from an order of 
the learned District Judge of Bhagulpur re¬ 
fusing her application to be appointed 
guardian of the property of her minor sons 


Babu Jagdisli Prosad and Babu Jogeshwar 
Prasad. 

It appears that along with the petition of 
Musammat Jaiwanti Kumri, the mother of 
the minors, the District Judge had before 
him a petition of Musammat Champabati 
Kuniri, the grandmother of the minors, that 
she should be appointed. On the 22nd 
of November 1910, (he ladies were agreed 
that Babu Dalip Narain Singh should be 
appointed guardians of the property of the 
minors, that gentleman was asked whether 
he would undertake the charge but he de- 
dined. The learned District Judge then; with¬ 
out holding any enquiry into the respective 
merits of the application of the mother and 
the graudmother, made an order which is in 
form a permanent order but which from liis 
letter would appear to be a temporary order, 
appointing the x\Wr of his Court to be the 
guardian of the property of the minors. He 
appointed the mother Miwammat Jaiwanti 
Kumri to be the guardian of the person of 
the minors and that no objection is taken. 

It is conceded by the learned Pleaders for 
both the ladies that the District Judge’s 
order cannot possibly stand. A Court has 
no power to make an order appointing a 
guardian of minors e.xcept on a substantive 
application (see section 8 of the Guardians 
and Wards Act, le&O). The appointment, 
therefore, of the was ultra vires. 

With regard to the refusal of Musammat 
Cliampabati Kumri’s application, she has filed 
no appeal against the order of the learned 
District Judge, and there is, therefore, no 
application of hers at present before the 
Court. With regard to the application of 
Musummat Jaiwanti Kumri, the mother, it 
is not seriously contended that there ought 
not to be a proper inquiry into her case. 
Section Id distinctly prescribes that *'on the 
day fixed for the Iiearing of the application, 
or as soon afterwards as maj* be, the Court 
shall hear such evidence as may be adduced in 
support cf or in opposition to the application”. 

1 he learned District Judge has as yet taken 
no evidence on either side. In his order of 
the 22nd of November he remarks that **both 
the ladies are pardanshins and are for that 
reason not very suitable guardians for a large 
property like that in question in this case.” 

We ought to point out that the mere fact if 
the mother being a pardanfl^Atn lady is no 
obstacle to her being appointed guardian. 
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It is true that a pardanashtn lady may not 
he able to personally supervise the manage¬ 
ment of the property, but the safe custody 
of the property and its due administration 
may be sufficiently guaranteed by security 
being taken from the proposed guardian by 
the Court. The grandmother, Musammaf 
Champabati Kumri, has made very dehnite 
allegations against her daughter-in-law in 
her petition of objection. Those should be 
inquired into by the District Judge recording 
the evidence on both sides. 

With these remarks we set aside the order 
of the learned District Judge and send down 
the case for him to deal with the application 
of Musammat Jaiwant Kumri on the merits. 

Each party will bear their own costs of this 
appeal. 

We direct that the record be sent down at 
once; 

Case sent down. 


CALCUTTA HIGH COURT. 

Second Civ4l Aitbal No. 825 of 1909. 

April 28, 1911. 

Present '.—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

JUTHI SINGH— Plaintiff-Appellant 

V6TSUS 

The SECRETARY of STATE for INDIA 
IN COUNCIL— Defendant—Respondent. 

public Dcmauih Rccoveytj Act (I Ji.C. of IS95)— 
Ccrtifcate—Rent not settled by ayreeinenf ov by Court. 

No sum can be levied from any one on account of 
bin occuj)alion of Government land by the certificate 
procedure under the Public Demands Recovery Act 
till rent has Ijocn settled by agreement of parlies or 
has been assessed by u com])eteDt Court- 

Appeal from the decree of the District 
Judge of Gya, dated January 25th, 1909, 
affirming that of the Munsif of Gya, dated 
August 31, 1908. 

Babu Kulwant Sahay, for the Appellant. 
Babu Srish Chandra Chaudhri^ Junior Gov¬ 
ernment Pleader, for the Respondent. 

JUDGMENT.—The substantial question 
of law raised in this appeal is one of some 
novelty. The plaintiffs sued for a declaration 
that two certificates issued against them 
under the Public Demands Recovery Act were 
made without jurisdiction, and that they are 
consequently entitled to a refund of the sum 
they have been obliged to pay towards the 
satisfaction of these certificates. The cir¬ 
cumstances under which the certificates in 
question were made, are not disputed. The 
District Judge has held that the plaintive 


are in possession of waste lands which form 
the property of Government, that they have 
been in possession of these lands without pay¬ 
ment of any rent, and, that consequently, the 
Certificate Officer was entitled to levy from 
them by the certificate procedure what lie 
considered to be fair and equitable rent for 
the lands in tlieir occupation. In this view, 
the District Judge in concurrence with the 
original Court has dismissed the suit. 

On behalf of the plaintiffs-appellants i** 
has been argued that the certificates were 
made without jurisdiction, because no sum 
could be levied from them on account of this 
occupation of the di.sputed lands, till rent 
had been settled by agreement of parties or 
had been assessed by a competent Court. 
In our opinion this contention is well-founded 
and must prevail. If the contrary view were 
maintained the result would be that as soon 
as a certificate was made, of the description 
now before us, it w’ould be open to the judg¬ 
ment-debtor tj take exception to the certifi¬ 
cate on the grounds which, the Legislature 
could not poisibly have intended, were to be 
investigated by the Certificate Officer. To 
take one illustration only, the certificate might 
be questioned on the ground that the land, 
for occupation of which rent was claimed on 
behalf of the Secretary of State from the 
judgment-debtor, was included in his tenancy 
and was accordingly land in respect whereof 
no rent was payable by him; or again, it might 
be contended by the occupier that the rent 
payable was much less than what had been 
assessed by the Certificate Officer, it is clear, 
upon the provisions of the Public Demands 
Recovery Act, that tlie Legislature could 
never have intended tliat questions of this 
description, involving issues of title and 
status should be summarily investigated and 
determined by a Certificate Officer. In our 
opinion, the provisions of section 7 of tlie 
Public Demands Recovery Act, 1895, plainly 
imply that a certificate may be made to re¬ 
cover money due under a pecuniary obliga¬ 
tion imposed by statutory provisions, or by 
agreement of parties, or by the decision of a 
competent authority. In the case before us. 
Certificate Officer was not vested with jurisdic¬ 
tion to assess rent, and consequently, before a 
certificate could be carried by him for recovery 
of money alleged to be due as rent, the rent 
must have been previously determined either 
by agreement of parties or by the decision of 
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a competent Court. In this view, the conclusion 
IS irresistible that tlie certificates were made 
wholly without jurisdiction. 

The result is that this appeal is allowed, 

the decree of the District Judge set aside, 

and the suit decreed. The plaintilfs will have 

a declaration that the certificates in question 

were made without jurisdiction, and they will 

also be entitled to a refund of the .sums paid 

by them for the satisfaction of the certificates. 

As It 13 plain, however, upon the facts found 

that plaintiffs have been in pos.session of 

lands belonging to the Government, without 

payment of any consideration for many year.s 

past, each party will pay his own costs through¬ 
out this litigation. 

Appeal allowed. 


AL.LAHAHA 1 ) HIGH COURT. 
Second Civil Ai-peal No. 32-lr of HHO. 

April 25, lyil. 

Present Mr. Richard.s, K. C., Chief 
Justice, and Mr. Justice Tudboll 
Sheikh MOHAMMAD HUSSAIN vnd 

OTHERS— 1 )EFKNI>ANTS — Ari’Eul^ANTS 


versus 


DHANESHAR RAI and others—JYaimiffs 

—Respondents. 

CtVil Procedure {Art \-of V.H)S^ ft XW'ir 

0. o. //,. 

^nb.c>iucnl mortgr.jec-Snh^^ruucnf .n.rf,j.njer 

fhrpnor mnrtga^jec-Pnfirc <leh( of JJ 

ttnyce not .nN.Jlea b.j .ale of tkr ,nort,oJ 

Simple 0,0,WJ/ dccrer^/^n,nfofoo,-iy/,ct/u-r o scr.',or/ 
XU,/ Hofild he to rccoecr the hnhtnre luoneij. 

V., "ho owm*d three properties A., }i. h,hI C., tiiorl. 

ilor '‘^-P^vable ill 

In I«.S.3 ./.again iiiortgKgc«l A. to .S. for a 
aecoiid time, debt l)cing re-payahle in 1880. Jn 1885 
J. executed a third mortgage in favour fif ]> jn 
respect of the same property, . 1 ., to be ro-puid in 1804. 
5* biouglit two suites on the basis of the mvo ni<iW 
gages of 188iand 1883 for sale ef tl.e propertv 
but J.. being unable to pay the debt, eon.proniiscd tf..^ 
suits ^'xecuted another mortgage-.h-ed, dated Mm 
August, 1888 in order to satisfy the debts due un.h*r 
the two mortgages and the e.xpense.sof ilio liti.oition 
In this mortgage J. niortgaged all the three properties 
and promisee} to pay flio debt in UtOO In 

1903, XI. brought a 8 lit .ni the basis of the mortmit/e 

of 1^0 and S. having pleaded priority, D. had to^my 
otf the entire sum due to S. In 'exeeution of the 
decree m this Huit the nuntgaged property A was 
sold but the prfx'ceds of sale did not satisfy the 
entire debt. D. then brought another suit for 9 ale of 

‘h- moregaKc 

of 1888 to recover the balance due: * ^ 

Held, (n) tliat tlie suit did not lie; 


(b) that the balance of the money could not be 
itjcovorcd by sale of the properties B and 
C', whicli had not been mortgaged in the 
mortgage.s of 1882 and 1883 by virtue of 
w hich 8'. claimed priority against D.; 

(c> that the iilaiutifT was not entitled to a simple 
moncy.decrec as the claim for a simple 
money-decree had become time*baiTed. 

Second appeal from the decision of tbe 
District Judge of Gbazipur, dated the 18th 
of September, 1009. 

iMr. Ahdnl Ilannfiwith him Mr. liahmat^ 
ttUah), for the Appellants. 

Mr. M. L. Agarwala (with him Mr. 6 ^ 017 '^/ 
Proshad) for the Respondents. 

JUDGMENT. — The facts of this case 
are as follows; — 

Ihe defendants appellants are heirs of the 
original mortgagor Jalian llibi who owned 
shares in three properties,— 

I Mauza Tari. 

II. Matiza Gangbarar Tari. 

HI. Arazi Bagh Tari. 

In 1882 (17th April) she mortgaged pro¬ 
perty No. 1 to Sheoainber Pande, tbe debt 
lieing re-payable ill 9 year.s, c.. on 17th April 
1891. 

in 1883(14th August) she mortgaged to 
Slieoambar tlio same property No. I for a 
second debt re-payable in 3 years’ time, i.c.,on 
I'kh August 188(>. 

Dn 30tli April 18c5, she mortgaged the 
same property (No. I) to the predecessors-iu 
title of the present plaintiffs. The debt was 
re-payable in 9 year.s, i.e., on 30th April 1891. 
Two suits were brought by the mortgagees 011 
the basis of the two bonds of 1882 and I 88 J 
lieing unable to resist them or to pay off the 
debts the mortgagor came to terms and 
gave the mortgagee a fre.sh mortgage of pro¬ 
perties Nos. I, II and HI in I ieu of the debt 
due on tlie bonds of 1882 and 1883 plus the 
costs incurred in the suits. This mortgage is 
dated 3l.st August 1886. The debt was 
re-payable in 12 years’ time, i.e., in 1900. 

On 22nd July 1903, a suit was brought 
by the present plaintiffs on their deed of 1885. 
They impleaded Raldeo Pando (heir of 
Sheoambar Pande) as a puisne mortgagee. 

The latter defended the suit and pleaded 
that he was a prior mortgagee in that the 
consideration for his mortgage of 1888, was 
the debt due on the two mortgages of 1S82 
and 1883, i. e., he held up the two mortgages 
of those years as a shield and urged that the 
plaintiffs could not put tbe property to sale 
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Without first redeeming them. As the law 
was then understood and applied in these 
provinces, the property which a mortgagee 

could put to sale was held to be the actual 

property itself and a puisne mortgagee could 
not put It to sale, without first redeeming 
prior mortgages, in which case he could 

recover the total sum of his own debt and 

those doe on prior mortgages by sale of the 
property. Accordingly, the plaintiffs amend- 
ra their plaint and expressed their willingness 
to redeem Baldeo Pande. 

It is quite clear that the mortgages which 

they had to redeem were the two prior mor- 

grages of 1882 and 1883 and which were held 
up as a shield. 

The Court calculated the amounts due to 
the plaintiffs and Ualdeo Pande, and granted 
a decree ordering the mortgagors to pay what 
was due to the plaintiffs within a fixed 
time; in default the decree ordered .«ale of the 
mortgaged property conditional on the plain¬ 
tiffs paying the amount due to Baldeo Pande 
m which case they might add this amount 
to that of their own debt and put the pro- 
perty to sale to recover the total sum of the 
two amounts. The mortgagors failed to pay 
The plaintiff paid off Baldeo Pande L,d 
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11 ,1 1 ttiifie and 

Biere was thus a sum of Rs. ll,2o7.I5.3 due 
to them. 

T j property Mama 

J an to sale and recovered Hs. 9,200. The sale 

took place on 20th November 1907- f),e 

decree was passed on fth May 1904 and the 

order absolute on 26th August 1905. The 

plaintiffs have now on 12th February 1909 

brought a fresh suit to recover 11=. 2,200 the 

May 1904 after the .sale of the mortgaged 
property. This they seek to recover by sale 
of the properties Nos. II and 111 which were 
mortgaged together with property No. I to 
Sheoambar Pande under the mortgage of 

I !l' P'‘™»'^P''3of their plaint they 

pleaded that they had acquired the rights 

of the ^lor mortgagee in respect to pro¬ 
perties Nos. II „„d III “,vhich had been 

hypothecated i„ the prior document owimd 

by Baldeo Pande.” The first Court granted 
them a decree for sale. feraiitea 

On appeal the lower Court held that no 
fre.shsuit would lie, but treating the plaint 

as an application for a decree ov„. i 

Jrder.XX.Xl V, rule 0, held that the money 

was recoverable otherwise than out of the 


were 

entitled to a decree for the amount. It then 
pceeded to uphold the lower Court’s decree 
(which was a decree for sale) and dismissed 
Hie appeal. The mortgagors have now come 

IrfrosT T"'' ‘'“'■‘P P'Par that 

no fresh suit can lie. At the utmost, after the 

mortgaged properly had been sold, the plain- 

rut Tif aflll'* Order XXXIV, 

' '.'7**‘'‘«.''e'-es.sary conditions existed 

their nTa^7 /“‘‘ P'"PPdment of 

their plaint became a suit wherein a puisne 

mortgagee sought to redeem a prior mortgagee 

and to recover the total amount due on both 

mortgages by .sale of the property. I„ JXl 

suit a puisne mortgagee is ent.tled to and 

mu.st ask for a sale of properties which are 

liable under the mortgages concerned. The 

decree in .such a suit orders the .sale of the 

mortgaged property, or so much of it as may 

suffice to satisfy the decree. Aftor ™ 

tlm decree, the mortgagee may put the yrrlous 
kms 0 property to sale one by one in exTcu! 
tion of his decree until the latter is satisfied 

If, after all the properties have been sold a 

balance remains dne to him and the monev 
IS egally recoverable otherwise than out 
0 the property sold, he may apply fo" and 

TxXlV, under Order 

If he fails to ask for and obtain a decree 
for sale of any portion of the property liable 

jrl- 

M 1.1... .“ridJr 

mortgages of 1882 and 1^83 ff^ ^ 
the.se two mortgages that Baldeo “k 

Ills stand and wliich hp li«M * ^ 

The mortgage of 188S “ p'-Pid- 

...i. 1S b™„: 

gage satisfied the two prior onertha B^ld 
lande was ab^e to fall l..,,.! * J^aldeo 

latter. “Pon these 

' Vs??" "»—■ 

«»ts.s,, „( 188S ,„d ,88“riS‘ u“L’ 
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acquired riglds ur^der tliose mortgages. The 
property bypotliecated tljoreiii did not 
include tl»e properties which they now seek 
to bring to sale and, tlierefore, they are not 
entitled to put them to sale. There remains 
the question whether, treating this suit 
as an application in execution under section 
47 (2), Civil rrocedure Code, the plaintiffs 
are entitled to a simple money decree. The 
first suit was brought on 22nd July 190d. 
The debts clue on tlie mortgages of 1&S2 
and 1SS3 weie payable in 1891 and 1886. 
In 1868 there was an acknowledgment in 
ibe bond of that year. The personal re¬ 
medy under those bonds expired, therefore, 
in 1897 and 1804. 

The debt due on the bond of 1885 was 
payable on 30th April 1804. The personal 
remedy thereon expired in lOOO. 

It was only on tlie Imnd of 1888 that 
the personal remedy bad not expired when 
the suit was brought in 1903. The debt 
due under that bond was payable in 1000. 

flut tlie plaintitfs have no rights under this 
bond. Their rights arise out of the bonds of 
1882, 18S3 and 1885 and the personal re¬ 
medy thereunder is, so far as the record 
goes, barred by time. Tl:ey are, therefore, 
not entitled to a personal decree and, in any 
event, they are not entitled as a matter of 
course to such a decree when they bring 
a suit for sale in the manner in wbioh they 
have done in the present case and failed. 

In ibis view tlie suit must fail. We 
allow the appeal and dismiss the suit in 
fnlo with co.sts in all Courts, those in this 
(’nurt including fees on the higher scale. 

Appeal allnived. 


PUNJAB CHIKP COURT. 

Sktonu Civil Aim-kai. No. 10 of 1010. 

April 2S. 1911. 

Presetit:^ Mr. Justice Sliah Din and 
Mr. Justice Clievis. 

NIAMAT ani» orfiE..s—D rfendant.s— 

Acpeij-ants 

versux 

NURA ANi* 01 HERS — Plaintiff.^— 

Respondent.s. 

C'imLo/i — Kh(»knr HajpiUs •>/ Ferou’iiore 

1)isli id — Adoj'lii'ii of ii ijVs rplaliniiH or a utrautjer in. 
colid— Plendt:'iti‘—Conrnrtrut Jiudingr- Liinilation Ad 
fix oj iOOSj, 6V/i. 1. /tWiJ IJJ^, 1 Ft—iS'/iV/or po.«f.<<ion 
_ 5„,7 for derhirnfion of invalitlitij of adoption — lAmi- 

ution 


A Musalmnn Khokhar Rajput of the Ferozopopo 
District cannot vnlicll}’ adopt one of his wife’s 
rclatioii.s or a stranger. According to the Riicaj-i-am 
tlie power of adoption is limited to ynlc jaddiit w 
to a noirara who is a also a ynkjaddi. 

A suit for possession of property and not for a 
declaration of tlie invalidity of an adoption is not 
governed by Article 118 but by Article 144 of the 
I.Imitation Act. 

Sur}nii Singh v. Khoralc Singh, 96 P. tt. 1908; 79 P. 
W. \{. 1908, followed 

Concurrent findings of fact can only bo disturbed 
in second appeal for cogent reasons. 

Second appeal from the order of the 
Additional Divisional Judge, Perozpore, 
dated the 19tli October 1909, modifying that 
of the Mnnsif, 1st Class, Ferozepore, dated 
tlie 14th June 1909, decreeing plaintiff’.s claim 

in part. 

^lanlvi Muhammad Taj-nd-din ()nreshi for 
the Appellants. 

Mr. "Nand Lnl for tlie Respondents. 

J U DOM KNT.—This judgment will 

cover Civil Appeals Nos. 10 and 114 of 1910. 

The facts are very fully stated in the 
judgment of tlie learned Divisional Judge. 
In Appeal No, 10 of 1910 the appellants' 
Pleader has contended (1) that the land in 
dispute is not proved to be the ancestral 
property of the plaintiffs and Ghula, deceased; 
in other words, that it is not proved that 
Kada, tlie common ancestor, held the land; 
( 2 ) that the Courts below have erred in 
holding that a Khokhar liajpnt of the 
Ferozepore District could not validy adopt 
one of liis wife's relations or a stranger; 
and (3) that the plaintiffs’ suit was barred 
by limitation. As regards the first conten¬ 
tion it having been held by both the Courts 
below that the land in suit was the ancestral 
property of Ghula and the plaintiffs, we can 
only disturb their concurrent finding if very 
cogent reasons were shown by the appellants 
for our doing so, and after hearing their 
Pleader we think that no such cogent reasons 
have been sliowij to exist. It is urged 
that the plaintiffs’ ancestors were not among 
the original settlers of the village and that 
the sons of Kada held unequal areas of land. 
These facts, it is contended, show that Kada 
could not have held the land in dispute. But 
the inequality in the areas held by Kada s 
sons is after all not very great and a great 
deal of weight must attach to the fact that 
two plots of land situate in two pnttis of the 
village were held by all the sons jointly 
which oiroumatance raises a strong presump- 
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tion that they (Kada’a sons) inherited the 

land which was in their possession from 

their father. We, therefore, overrule the 
tir.st contention. 

The second contention is equally untenable. 
The appellants’ Counsel concedes that there is 
no proof on the record of any instance in 
which a Kho^har Bayput of the Ferozepore 
District had adopted one of his wife e relations 
or a stranger, but he contends that as there 
are some instances of the adopt ion of strangers 
and of wife’s relations among liajpnfsoi oihev 
gots residing in the Districts of Jullundur, 
Hoshiarpur, Ludhiana, Amballa and Sialkote, 
it must be held established that a Khokhar 
Rajput in the Ferozepore District possesses 
similar powers of adoption. The decisions 
relied upon in this connection are all men- 
tioneii in the judgment of the learned 
Divisional Judge, and we need say here 
no more than that we quite agree with the 
learned Judge that no definite rule of custom 
as to adoption among Khokhar R-ijputH can be 
deduced from those decisions. As observed 

i m ^ a in some of the 

instances relied upon by the appellants, tlie 

onus pn.handi was, in view of the ruling in 
V. Rtnlha (1), wrongly imposed and 
the decision m favour of the power of 
adoption cannot, therefore, be considered 
as of any value. The entry in the Itixcaj.i.am 
IK clearly opposed to the power of adoption 
such as IS claimed in this case as it states 
that among Mxissihnans adoption is limited 
to yak jaddis or to a nawosa who is also a 
ynkjaddi-, for tliese reasons, we areconstrained 
to agree with the Courts below tliat tlie 
adoption of the appellants’ father. Xikku by 
Ghula was invalid and the defence, so far as 
It 18 based upon that adoption, therefore 

fails. ’ 

There remains the last contention, namely, 
that tlie suit having been brought more than 
PIX years after the adoption of Mkku is 
barred by limitation. The adoption in ques- 
t.on was made in April 1901 and the suit 
was not filed until December 1908, that is to 
say, more than seven years after the date of 

adoption The .suit is, however, not one for 
a declaration of the invalidity of the adoption, 
hut one for possession of the property left 
by Ghula and to such a suit it is Article 144 
of the ASecord Schedule of the Limitation Act 




Stno\ y. Kharak Singh (2)j. The plea 

of limitation is, therefore, untenable 

and we overrule it. We may note in this 

place that this plea was not raised in either 

of the Courts below, it is only in tlie 

memorandum of appeal tiled in this Court 

that the point is taken but in view of the 

above-mentioned decision of this Court, which 

IS the latest authority on the subject, we 

inust hold that the suit was within limita¬ 
tion. 

For the foregoing reasons, we maintain 
the decree of the lower Appellate Court so 
far as it concerns the land in dispute and 
dismiss Appeal No. 10 of 1910 with costs. 

As regards Appeal No. 114 of 1910, the 
appellants Counsel has relied on the oral 
evidence of a few witnesses who state that 
the houses in dispute were Ghula’s ancestral 
property, though they are unable to say 
definitely that they were built by Kada, the 
common ^ ancestor of the plaintiffs, and 
Ghula. This evidence, therefore, in no way 
lielps the appellants, and we must uphold 
the finding of the Divisional Judge as regards 
the houses in question. 

1 he result is that this appeal also fails 
and is dismissed with costs. 

/.>\ 1 . Appeal dimnissed. 

(2) 90 1‘. R. 1908; 79 P. W. R. 1908. 


MADRAS HIGH COURT. 

Seco.nd Civil Appeal No. 1152 of 1909. 

Marcli 28, 1911. 

Preseuf:^ Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 

KADAKAM VALLK MARU MILLE 

SANKARA M MOOS AD— Appeli.ant 

cersus 

K. C, OIHJjNAN NAJR and others_ 

Respondents. 

Mo.f.jn.jc-P,ncha.,‘ of morUja.jeiJ i.ropcrlu from 
another bi, ability of mortgooce to pre.^enf 

rearmptwn by mortgayor -h:gtop^>el 

A mortp.geo cannot acqiiiiv any riHU as 

aguinsl flio rnortgag.)r morely hv soUin.^ iid 
abj,Iuk- title in himself to the inortga-cl pronei tv 

suit |,ro,.eitres wei-c held by l..t defendant’s family 
on et/i n-ht under it.e plaintiirs familv. J„ an 
act Km by plaiutrn for redemption, 1st defendant 
pkaded that plaintiff’s family bad not the jenm nVlit 
1.1 the proiierties wh.Vli tl.e 1st .lefendant bad pur. 
cbasDcI from a third jicrsoii: * 

AW,( that « l,oll,„r |,l,u„tilV Im.l the right or 
not ,nth,. |,ro,.,.rtir.s, 1st aofenrtuotwa.soltopp,.,! from 
eny.ng tlo.phontir. rigl.t to rorover the Ian,f n 
the Ilennse, a,„l that l.st defen,Innfs purchase of the 
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i« riirlit Vronv si lliinl |U‘ison conlil not ciilnrffc 
Iris viirlits so I’ur SIS his ohliirsition to siutoikIoi* the 
Ifinil til tlio ilomisor wsts ronccnuMl. 

Second appeal against the decree of the 
Subordinate Judge of Calicut in A. S. Nos. 
(15G and 075 of lOjS presented against 
the decree of llie Principal District ilunsif 
of Calicut in 0. S. No. 667 of 1007. 

Mr. J. L. 7?o,s'fln’o. for tlie Appellant. 

"Mr. r. Av(fnf}iakn'.^hn'i Jijer, for the 
Uespondent. 

JUDGMENT.—We are unable to accept 
the finding of the Subordinate Judge with 
regard to items No.s. 1 and 3 of the plaint. 
In lSd3 the members of the fir.st defendant’s 
family admitted that the.se items belong¬ 
ed to the plaintiff’s family and were held 
by the former family on ofU right under 
the latter family. There is no evidence 
to show that the rights of plaintiff’s 
family to recover on the oiti referred to 
in Exhibit E was barred liy limitation on 
the date of Exhibit A. Whether the 
plaintiff's family posse.^sed the jenta right 
over the 14 items or not the first defend¬ 
ant’s harnavan would he estopped from 
denying the plaintiff’s right to recoverthe 
land on the demise. The purchase of jf-nm 
righ from a third person under Exhibit 
11 in 1870 wliicb relates to item No 1 
could not enlarge the rights of the first 
defendant’s tarwad so far as its obligation 
to surrendep tlie land to the demiser was 
concerned. A mortgagee cannot acquire any 
higher right against the mortgagor merely 
by setting up an absolute title in himself to 
the mortgaged property. The defendants 
made no attempt to sliow that the ac- 
knoJ'.vledgment of the demise of ItTS-lHO 
contained in Exhibit E wa.s incorrect. 
The Icanoni evidenced by Exhibit A was 
acted on by Ckkandan Nair, tbe succeed¬ 
ing harnavan in Exhibit C. The Subor¬ 
dinate Judge did not take into con¬ 
sideration the fact that the kairhf re¬ 
ferred to in Exhibit C could, on the de¬ 
fendant’s own ca.se, refer to any other de¬ 
mise than Exhibit A. We mu.st, therefore, 
bold tliat Exhibit A was binding on tbe 
first defendant’s /amW so far as items Nos. 
1 and 3 were concerned. 

With regaid to item No. 2, Exhibit IJ 
having beer, found not to be genuine, we 
cannot interfere in second appeal. 1 he 
decree of the lower Appellafe Court will 


be modified and there ■will be a decree for 
redemption of items of the Mnnsif’s judgment, 
with the modification that the amount award¬ 
ed to tbe third defendant for improvements, 
viz., Rs. 226-12-9, should be struck out, 
that Rs. 151-5-4 should be substituted for 
R.S. 227-5-0. The amount awarded as ar¬ 
rears and the future money-rent awarded 
should be Rs. 6 instead of Rs. 8. Pro¬ 
portionate costs will be allowed to both 
parties in all three Courts. 

Decree modified. 


PUNJAB CHIEF COURT. 
CUI.MINAL Revision No. 148 op 1911. 

May 8, 1911. 

Pre.en/;—Sir Arthur Reid, Kt., Chief 
Judge, and Mr. Justice Johnstone. 
EMPEROR- Complainant 


versus 


CMDA— Accused. 

Kvidence Act (I of \hTl), 24, 30, m^Confesi^ion 
not iclevnHt aijaluft the rnnkev. whether relevant agaiiitif 
a ro.accn^ted - Statement - Confemon - Accomplice. 

A house was liroken into at uight and certain jiro- 
p<*rt.v stolen. During the police investigation one 
K. Itated that lie and had committed the bur* 
glary. ()ns<>arch some stolen property was recovered 
froiii fVs possession. alone was sent up for trial and 
/f. appeared as a witm-ss for the prosecution. iT. in 
his evidenee gave the same story implicating himself 
and V On thi.stlio Magistrate transferred^, from the 
witness hox to the dock and trying them jointly con- 
vietod both of them. It was found on appeal that 
statement, which amounted to a confession, had 
been induced in one of the manners specified m section 


4of the Kvidonco Act: 

Held, that as K:s confession could not he used 
rrainst himself, as being irrelevant under section Z4, 
( the Evidence Act, it could not he taken into 

Hisidemtion against r., a co.ncoused. 

Held, also, that K. was not an aecMise^d person when 
o made his statement as a witness before the Magis- 
•ate but K. was an accused person with I . when 
is statement was used against both and conseqiieir.ly 
was a confession. 

Held furiher, that as an aocompheo is a witness 
nd not an accused person,section 133 of the Kvidenee 
,ct did not affect the que-Stion in the case. 

Casft reported by the Session.s Judge, 
Vmbala Divi.sion, with his No. 181 G. of 25th 
anuary 1911. 

PACTS of this case are a.s follows: — 

A hou.se was broken into at night and 
•ertain property was stolen. During the 
Police investigation Kalu stated that he and 
LJmda had committed the burglary and on 
lenrcb some stolen property was recovered 

from Umda’s possession. , . • i 

Tbe Police sent Umda alone up for trial 
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but also sent Kalu to Court as a witness for 
the prosecution. 

In Ills evidence as a witness in the case 
Kalu gave the same story implicating him¬ 
self and Umda, and on this the Magistrate 
transferred Kalu from the witness box to the 
dock and proceeded to try him and Umda 
jointly for the offence. 

Both Kalu and Umda were convicted and 
Umda’s appeal was rejected on 11th Novem¬ 
ber, 1910, 

In Kalu s subsequent appeal which has 
just been decided (No. 402 of J910) Kalu 
has been acquitted on the ground tliat Iiis 
statement is irrelevant under section 24 of 
tlie Lvidence Act (Vide judgment in appeal 
No. 402 of 1910). 

The acmsed, on conviction by Lala Makand 
Lai, exercising the powers of a Magistrare of 
the first Class, in the Karnal District, was .sen¬ 
tenced, by order dated8rd October 1910, under 
section 457 of the Indian Penal Code, to one 
year’s rigorous impri.sonment including two 
months’ solitary confinement. 

^ The proceedings were forwarded for revi¬ 
sion to the Chief Court by the Sessions Judge 
on the following 

GROUNDS—On deciding Kalu’s appeal 
I have great doubt as to whether or not the 
conviction of Umda is legal. His conviction 
rests mainly on the statement of Kalu which 
I have found to he irrelevant as against Kalu. 
As Kalu and Umda were tried jointly in one 
and the same proceeding the inference is 
that a statement irrelevant in tho.se proceed¬ 
ings against Kalu is entirely irrelevant and 
cannot be used against Umda. The state¬ 
ment, however, was made as a witness before 
Kalu became a co-accused and as it is cor- 
roborated by the fact that stolen property 
was found in his possession, 1 am inclined to 
think that Umda’s^ conviction is sound, vide 
section 123 of the Evidence Act* 

The point, however, appears to me to be 
extremely doubtful and 1 think it my duty 

to refer the case to the Chief Court on the 
r6vision siuo foi* ord6rs* 

the learned Sessions Judge’s referring order- 

tion against Lmda by section 24 of the Evi- 
deuce Act. 


The learned Sassioiis Judge lia.^ found that 
the statement of Kalu, whicit corntitute^ a 
confession of his guilt of the offence for 
which Urndi was being tried, wa? induced in 
one of the minner.’i specified in section 2t 
of the Act. W^e see in reason for differing 
from this finding. 

Although Kalu ^vas not, wheii examiiieJ 
as a witins.s, an accused per.soii, he was sub- 
sequently accused and tried jointly with 
Lmdian] liis statement was a confession. 
He was an accused person at the time at 
whicli his coiife.ssion was used against Umda, 
i.c , at the termiiiati in of the trial and, in our 
opinion, the test of relevancy is, whetlier the 
statement was relevant under .section of 
tho_ Evidence Act. Section 24 provides that 
an induced confession by an accuse 1 person 
is irrelevant in a criminal proceeding. The^ 
trial was a criminal proceeding and the ir¬ 
relevancy is not limited to the case of the 
accused person who c mfesied but extends to 
the whole proceeding including the else of 

the co accused. Section .JJ provides that a 

confession whicli has been proved may be 
used against a c >.accused but if the confes¬ 
sion is irrelevant it cannot bo prove I and a 
confos.sion ii'i'elevant under section 24 cannot 

be proved and consequently cannot be taken 
into consideration against the co-accused. 

Section .31 of the Act cited by the learned 
Sessions Judge doe.s not, in, our opinion, affect 
the question, inasmuch as it applies only to 
relevant statenienl.s by an accomplice. Tlie 

accomplice is not an acciisad parson but a 
witness- 

For the^se rea.sons we Indd tiiat tlie .state¬ 
ment of Kalu is excluded by section 24 ami 
we set aside the order dismissing Umda’.s 

appeal and return tlie record for disposal of 
the appeal. 

Veil! in dismissed. 


PUNJAB CidlEF COURT. 
Skoond Ojvu Aei'KAn No. 1030 of 1910 

May 4, 1911. 

Pmea/;—Sir Arthur Reid, K r., Chief 

o Johnstone. 

BADRI 1 ERSHAD— JL'DOMeNr.uEBTo.c _ 

Apfella.m 

versus 

bAKlRA AND oi'UEKS—DiuusB Holders — 

Re.spondents. 

Civil P.-osedars Co:h CA-:t X[r o/mV, s. 2 (}) 
At.ichinjn. -S th -Coniiihn? to co npUs I with. ' 
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In cas(*s uinlor ‘section 2fi0 <if tin* Civil Procoiluro 
Code of 18S2 u viiliil Kubsistinj; a'.tacliinont is an in- 
slispcnsabli* ;»recei!»*nt to a salt- iniclcr that seciion. 
Tin* section is a Ini^hiy penal om* ami must- b(' con- 
strnosl sti-ictlv. Umlor it wlien a sale is or<lere<l tin* 
I'ollioving comlitions mii't exist: 

((/) a valiil ofigrinal atfacliinoni; 

C') nititlii one yi*nr of tlnit atlaeli* 

inent by tlecree-liohli'r f<ir sale; 

(i ) lapse of one year from date of attachment. 
Therefore, where an order i»f atiachinent was made 
im 27th .June l90Sand was carri<‘il out on 20th .Inly 
15H)8 and no application for sah- was nmde by 2(Hh 
■Inly 1000: 

Ih.'Uf, that the atlmdiment ^•ea^ed to e\i>t. Tin* 
oialer for sale, tlierefore, was s(‘t asidi-. 

Second appeal from the order of the 
Divisional Judge, Hissar Division, dated the 
2!lth April 1910, confirming the order of 
the Munsif 1st Class, Hissar dated the 0th 
October 1909, directing tiie sale of the house 
under attachment. 

The Hon’ble Hai Uahndur Shaih' Lai, for the 
Appellant. 

Lala Lajpal liai for the llespondents* 
JUDGMENT.—Tliis case has had a 

long and intricate history, wliich, however, 
it is not necessary for us to detail at length, 
as we can and must decide it on the simple 
ground of the meaning and effect of the 
3rd paragraph of section 260, Civil Procedure 
Code, (1882) ; a few particulars, however, are 
necessary. 

Uitigation began in 1903. On 12tli May 
1S06 this Court passed tlie decree, wliicli is 
now the decree in the case and under whicli 
defendant judgment-debtor was to close 4 
window.s {jancjlaf!) and2j«b'« or ventilator, also 
called jharokoii. Attempts at execution were 
made, the latest application bearing date 
11th January 1908. On 10th March 1908 

judgment-debtor was ordered to comply 
with decree by 2nd April 1908 on pain of 
suffering the penalties of section 260, Civil 
Procedure Code (1882). The judgment-debtor 
having said that there were no ventilators or 
windows liable to be closed, the Court visited 
the spot, and on 3rd May gave judgment- 
debtor another month to obey. It having 
been reported that the order had not been 
complied with, on 29th June 190t^ attach¬ 
ment was ordered under section 260 afore¬ 
said and was effected on 20tli July 1908. 
On 19th April 1909 judgment-debtor applied, 
saying be lived in Calcutta and not at 
Bbiwani, where the house is, that he had to 
the best of his knowledge complied with the 
decree, and that the attachment should be 


Li9ll 


removed. On 1st May 1909 the Munsif 
passed an order that none of the openings 
beyond the gateway need be closed, that the 
Ljalis must be plastered outside, and not only 
inside, as had been done, and that the 
windows must be bricked up and not merely 
closed by wooden planking inside. The 
appeal against this order was dismissed on 
14Ui July 1909. On DUh August 1909 decree- 
holder applied for sale of the house under 
section 260 aforesaid, and on 6th October 
1009 sale was ordered against this order 
and the appellate order connected with it 
dated 29th April 1910 this revision was 
filed. In the admitting order it was not 
clearly stated whether the revision was under 
clause (a) or clause (6) of section 70 (Ot 
Punjab Courts Act; and the office has wrong¬ 
ly, treated the case as a further appeal under 
clause (h). After hearing Coun.sel, we have de¬ 
cided that the case is not an appeal, but a 
revision under clause (a), the grounds taken 
being concerned rather with questions of 
procedure than of law.— see hjxplanation to 
section 70 and Coales v. Kashi 7?am 


( 1 ). 

Revision under clause (a) is, of course, a 
matter of discretion; but we think we should 
interfere in the presentca.se, because, sec¬ 
tion 260, Civil Procedure Code (1882), coni 
taining a highly penal provision of law. has 
been applied in the case of a valuable pro- 
perty in connection with a decree requiring 
a good deal of interpretation; because before 
1st May 1909 judgment-debtoi- had 
done much towards complmnce w.th that 
decree and may well have entertained donbta 
as to what more he was to do. No doubt, the 
.sale has not yet been carried out; but, in our 
opinion, it is more convenient to deal with 
the 1st Court’s irregularities now, than to 
await the completion of a sale, which would 
have to be set aside. 

Among the points taken by Mr. ohadi Lai 
is this, that inasmuch as the order of attach¬ 
ment was made on 29th June 1908 and wa,3 
carried out on 20th July 1908, and no appli¬ 
cation for sale had been made by 20th July 
1909, the attachment, under 3pd paragraph 
of section 260 aforesaid, ceased to exist. In 
our opinion this contention is unanswerable, 
and Mr. liajpat Rai has been able to raise 
no intelligible objection against it. It fol- 
lows that when the sale was ordered on 0th 

(1) 7b P. R. 1903; 170 P. L. R. 1903. 
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October 1909, no attachment existed, and 
we have no hesitation in holding that, in 
cases under section 200, Civil Procedure 
Code (1882), a valid subsisting attachment 
is an indispensable precedent to a sale under 
tliat section. The section is a higlily penal 
one and must be strictly construed. Under 
it, when sale is ordered, there are conditions 
that must exist—(a) a valid original at¬ 
tachment, (6) applicatTon within one year of 
that attachment by decree-holder for sale, 
(c) lapse of one year form date of attach¬ 
ment. In the present case there was, when 
sale was ordered, no attachmentsubsisting, be¬ 
cause of the absence of condition (h). It has 
also been argued that contition (a) also was 
wanting but we used not go into that. 

The remaining points takenand argued need 
not be noticed. 

We allow the revision and set aside the 
order for sale of the house; but in view of 
the conduct of the petitioner, we direct that 
the parties do bear their owncosts tliroughout. 

liecib^iun allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 907 of 1910. 

April 4, 1911. 

Present —Hr. Justice Banerji. 

KHUOA BUX AND ANOTiiRR—D efendants_ 

Appellants 

reisiuf 

FATEH CHAND— Plaintiff — 
Respondant. 

(Jonirad Ad (IX of \HTl), h. 22~~}Il6lakr of fad^ 
VoUlahle cunt rad - KabxilfAt entered into iimlcr inU. 
take of fiid but aded upon by executant-Absence of 
fraud or inisrpivsentation, ejfeet of. 

A contnict entereil into under ii niisluke of fact is 
only voidable and is binding until it is avoided. 

A kabuliat undertaking payment of rent at enlianced 
rate, was executed under a mistake of fact us to tlie 
title of the executant. The e.xcutant acted upon it 
put it forward in the Revenue Court and on the basis 
of It succosHftilly resisted a elaini for ejectment: 

Held, that if there was any mistake at all it was 
a case of innocent mistake and as there was no fraud 
or inisrepreseiitatioii tlu kabnliot was bindinjr upon 
the Jieir of the executant. 

Saliiban Bibi v. Madho Lai, 4 A. L J 475 
referred to. ’ 

Second appeal from the decision of the 

District Judge of Saharanpur, dated the 7th 
June 1910. 

^ Dr. Satish Chandra, Banerji (with him Mr. 
Girdhan Lai Agarwala), for the Appellants. 

Mr. M, L, Agaru'dla, for the Respoudeiit. 


JUDGMENT.—This appeal arises out 
of a suit brouglit for arrears of rent under 
the following circunistancas; one Masanitnaf 
Kauri was the occupancy-tenant of the hold¬ 
ing in qiiestiijn. On her deatli Klioda 
Bakhsh, defendant, and llahi Bakhsh, the 
father of the other defendant, applied to bo 
recorded as heirs and successors to tlie de¬ 
ceased. That application was rejected; a suit 
was subsequently brought by the tlieu 
jcairti iar, the predecessor-in-title of tlio pre¬ 
sent plaintiff, fur the ejectment of those 
persons. On the 33th of June 1915 llahi 
Bakiish, the fatiier of the second defendant, 
executed a kabnliaf in respect of half the 
holding agreeing to pay rent at the enliac- 
ed rate of Ri, 222 per annum for the said 
half of the holding. In the ejectment suit 
he set up this kabnliaf and contended tliat 
he was not liable to ejectment. Tho suit 
for ejectment was dismissed. The plaintiff 
now sues for arrears of rent for tho rahi 
harvest of 1314/oif/r and for the whole of 
the rent for 1315 and 1313 faslii. He lias 
claim rented at the rate of Rs. 333 a year, 
that is, half of the old rate as against 
Khuda Bakhsh and the increased rate of 
Rs. 222 against Nathu, the son of llahi 
Baklish. The Court of Hrst instam*e decreed 
the claim holding that Khuda Bakhsh 
was liable for \ and Natliu for the re¬ 
mainder, and that the kibnliut executed by 
his father was binding. On appeal tlie de¬ 
cision of the Court of first instance was 
allirmed by the learned Judge. He also 
held that the kabnliaf wa.s binding. This 
second appeal has been preferred by the de¬ 
fendants, and it is contended that the 
kabuliat was executed under a mistake of 
facts and, therefore, could net bind the parties. 
As regards Khuda Bakhsh he has appareut- 
ly no ground of complaint. He has been 
held liable for only lialf of the rent at the 
old rate. As regards Natlui the kabnliaf 
executed by his father contains a contract 
for payment of rent at the enhanced rate. 
This contract was entered into at a time 
when under the order of the Revenue Court 
refusing to enter llahi Bakhsh’s name it 
was believed by llahi Bakhsh that he had 
no title. If there was a mistake of fact 
as to his title, the contract would only be 
voidable. Bat until it is avoided, it is a 
valid contract which i.s binding; further 
llahi Bakhsh acted in accorJancs with 
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the contract, put it forward in the Revenue 
Court, and on the basis of it successfully 
resisted the claim for ejectment. If there 
was any mistake at all, it was a case of 
innocent mistake, and there being no fraud 
or misrepresentation, the kabuliat was bind¬ 
ing. This case is similar in principle to 
that of Sahiban Bihi v. Madho Lai (1). Thpre 
is no force in the appeal. I dismiss it 
with costs. 

Appeal dismissed. 

(1) 4 A. L. J. 47o. 


ALLAHABAD HIGH COURT. 

Seconi^ Civil, Ai-i-kai, No. 905 or 1910. 

April 5, 1911. 

Present: —Mr. Justice Hanerji. 

JAIMANGAL SONAR - Pr.AiNTiKP— 

Appeli.ant 

versus 

BACHU HANDK and others—Dependants 

—Respondent^’. 

Piii-iies, noH‘j<nnih-r •»/*-UVohj/ jhu’non ait hrii' 
I'f II iK fsni-^Ti’iu- hn'r n/it takimj siepi< for a 

long Hinc, effect "/. 

Jf. nn«l J{. vrvro two l,rutlu“i-s, .1/, died leaving a 
son ./. A mortgage suit was brought against R., in 
which ho was sued in hin own j'apacily and also as 
the heir of his deceased brother M.J., uhowas the 
legal representative of M., was not made a party to 
the suit. In ivveetition of the personal decree 
obtained in that suit, certain prftperty, which belong¬ 
ed to both R. and ilf, was sold in 1879. N'o .stop was 
taken by .1. until this suit to c|uestion tlio validity of 
the sale: 

Held, that J.’s ii.tere>t in the property passed 
away by the sale. 

Second appeal from the decision of the 
Subordinate Judge of Mirzapur, dated 15th 
July 1910. 

Mr. Pannesliwnr ])yiil (for Mr. Kalindi Pro¬ 
shad) for the Appellants. 

Mr. P. L. Banerji (for Ur. Satish Chandra 
Banerji) for the Respondents. 

JUDGMENT.—This appeal arises out 
of a suit for the redemption of the mortgage 
made by two brothers, namely, Mata Dial also 
called Mata Din, and Ram Din, in favour of 
the predeces.snrs-in-title of the defendants on 
the 10th of August 1870. The plaintiff is 
the son of Ram Din, one of the mortgagors. 
The defendants raised among various other 
pleas the contention that the plaintiff's 
equity of redemption had passed them under 
and auction sale which took place on the 24th 
of March 1879. That auction sale was held 
under the following circumstances; A suit 


[ iMi 

A 

was brought by one Nand Kumar Tewari 
against three persons one of whom was 
Mata Din, Sonar i. e., Mata Dial. He was des¬ 
cribed in the plaint as defendant in his own 
right and also as heir to his deceased brother 
Ram Din. The suit was based upon a mortgage 
and the decree passed directed the sale of the 
mortgaged property and also a personal dec¬ 
ree against the defendants. This decree was 
passed on the 25th of February 1878 and in 
e.\ecution of it the whole of the property 
mortgaged by Mata Dial and Ram Din was 
sold by auction on the 24th of March 1879 
and was purchased by the original mortgagee 
the predecess.sor-in-title of the defendants. A 
sale certificate was granted to the auction- 
purchaser on tlie 28th of August 1879 and it 
described the property sold as 8 bighas 
S htswas, No. 2811, .361 and 143. This is the 
property of which redemption is claimed. The 
Court of fir.st instance held that as the plain¬ 
tiff was not a party to the suit in which the 
property was sold in 1879, the .sale did not 
affect his intere.st in the property, and ac¬ 
cordingly made a decree in his favour for 
redemption of a half of it. The lower Appel¬ 
late Court has set saide the decree of the 
Court of first instance and di.sraissed the whole 
of the suit. In my opinion the conclusion at 
wliich the lower Appellate Court arrived is 
correct. The suit brought by Nand Kumar 
was a suit in which Mata Dial, alias Mata 
Din, WAS made defendant not only in his own 
right hut also as representing the estate of 
his deceased brother Ram Din. It has 

been found that the two brothers formed 
a joint Hindu family. It is possible that 

the plaintiff was not born at the time 

when the suit «as brought. It is equally 
possible that he was bor.a and was a 

child in arms at that time as he gives 
his age in the pla nt at 32 years. But 
as Mata Dial was a defendant in the 
suit as the legal representative of Ram 
Din, it is clear that the Court made its 
decree against tlie estate of Ram Din. 

It subsequently sold by auction not only the 
share of Mata Dial but also the interest of 
Ram Dill. This sale took place so far back 
as 24th March 1879 and since then no step 
was taken by the plaintiff to question its 
validity. The principle of the ruling of their 
Lordships of the Privy Council in Midkarjan 
V. Narhari (1) applies to this case, The wliole 

(I) 25 B. 337 )P. C.)27 A. 216. 
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of the property including the interests of the passed in appeal under this section, and 

among the orders that come within opera- 


plaintiff’s father having been sold by auction 
and purchased by the mortgagee, tlie equity 
ol redemption of either of the mortgagors no 
longer exists and is vested in the mortgagee. 
The plaintiff has, therefore, no right to redeem 
the mortgage, and his suit has been properly 
dismissed. I dismiss the appeal with costs 
including fees in this Court on the higher 
scale. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
MiscEi.LANEors CiviL Afpeal No. 588 

OF 1909. 

May 1,1911. 

Pre:ent :—Sir Lawrence Jenkins, ICt., Chief 
Justice, and Mr. Justice Coxe. 
ASIMUDUI SHEIKH—Pi,A iKTiKK— 

Appellant 

versus 

SUNDARl RIBEE and otheks-Deeendants 

—Respondents. 

Ciiil Procedure Code (Act V of 1908^, O. .VX/, rr. 89, 
Q'i and 0. XL///, r. 1, cl. (j), and 2 (2), 104 (2) — 
Apiu'al from order disalloirinq application under r. 80 
— Second appeal, whether lies—Change in law. 

No second appeal lies from an order made on a])peal 
from an order disallowing on application urder 
Order XXI, Uule 89, cjf the Civil Procedure Code. 
Change in the law poinleil out. 

Appeal from the order of the Sub-Judge of 
Jessore, dated September 27th, 1909, con¬ 
firming that of the Munsif of Jhenidab, dated 
March 16th, 1909. 

Babu Hara Chandra Chakravarfi, for the 
Appellant. 

Babu Mohini Mohan Chakravarii, for the 
Respondents. 

JUDGMENT.—This case comes before 
us by way of appeal from an appellate order, 
and a preliminary objection has been taken 
that no appeal lies. The application which 
has resulted in this appeal arises out of 
rule 89 of Order XXI of the Civil Procedure 
Code of 1908. The application under rule 89 
was disallowed and the Court, as required by 
rule 92, made an order confirming the sale. 
Thereupon, the sale became absolute. From 
such an order an appeal lies under Order 
XLIll,ruleil, clause O') which provides that an 
appeal shall liefrom an order under rule 92 of 
Order XXI setting aside or refusing to set 
aside a sale. Section 104, sub-section (2), pro¬ 
vides that no appeal sball lie from any order 


tion of that sub-section is any order made 
under rules from which an appeal is express¬ 
ly allowed by rules. An endeavour has been 
made to escape from tin’s clear provision of 
the law by the help of decisions under the 
Code of 1882 in relation to section 310A. 
But they are of no assistance. To begin with, 
section 310A (which corresponds with rule 
89 of Order XXI) did not come within the 
operation of section 312, whereas rule 89 
comes within the operation of rule 92, and so 
the basis on which the decisions of the Court 
under theold Code proceeded no longer exists. 
Tlie decisions as to the appealability of orders 
under .section 310A rested on the view that 
orders under that section were,in the majority 
of cases orders determining a question men¬ 
tioned or referred to in section 244 and, there¬ 
fore, were decrees from which there would be 
an appeal and second appeal on appropriate 
conditions. But this view was dependent on 
the circumstance that an order under sec¬ 
tion 310A was not specified in section 588 as 
an order from wliich an appeal would lie as, an 
appeal from an order. This has been chang¬ 
ed under the Code of 1908, for though it »s 
provided by section 2 (2) that a decree shall 
be deemed to include the determination of 
any question within sectiou47 (corresponding 
witli section 244 of the Code of 1882) the 
definition goes on to provide that it shall not 
include any adjudicaton from which an ap¬ 
peal lies as an appeal from an order. But an 
appeal does now lie as an appeal from an 
order made on an application under rule 
89 of Order XXl. 

In this view it is unuecessay to consider 
the further ground urged against this appeal, 
for 1 liold, for the rersons I have stated, that 
the preliminary objection taken on behalf of 
the respondents must prevail, and that this 
appeal must be dismissed with costs, We fix 
the hearing fee at two gold mohurs. 

Appeal dismissed. 
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HHAGWAT PEU&HAU V. LACHMI PERSHAO. 

CALCUTTA HIGH COURT 

OECOND Civil Appeal No. 123U of 1908 

April 25, 1911. 

Prejicut: Mr. Juafcico Mookerjee and 
Mr. Justice Teurion. 

rhahu BHAGWAT PERSHAD-Plaintikf 

—Appellant 
versus 

LACHMI PERSHAD and others- 
/- •; n I^^^^ndants- Respondents. 

tnU ProccdurrCo,f,‘rAcfXiroJ IS82J, 

• rawat of sn,t fciih librrti, In hrin,j frr..h .cr/,7 - 

ns indivisiblc-Lrore to .ntLa,n 

luthout I berty to hr,n.j fresh suit, no! to be oiren 
Appenl frcafccl js ni>plic(tfio,i for revisin,. 

An ai)i)hcation for leave to witlulraw from a «nit 
with liberty to brin- a frcsi. suit on the same cause 

A Coirt whM whole. 

A Court which grants leave to withdraw but does not 

give the liberty pniycd for, acts without jurisdiction 

win integer Court 

«111 interfere in revision treat ng the anneal asm 
application for revision. > - "PPeal as an 

•■’a * and Silnra Bcji'm v. kiz 
Ah Khan, 9 Ind. Cas. 991, relied upon. 

Appeal from the decree of the Snb-Jubge of 
baran, dated JIarch 7th, 19CS, affirming that 

1907 Sewan, dated June 22nd, 

Babn Dwarka Nath Miller, for the Appel- 
lant. 

Moulvi 5. M, Tahtr for Moulvi Mahammnd 
Mustafa Khan and Babu Chandra Sekar 
Banerjee^ for the Respondents. 

JUDGMENT.-This appeal is directed 
against a decree by which the Court below has 
allowed the plaintiff to withdraw from liis 
suit without leave to bring a fresh suit on 
the same ciuse of action. The plaintiff sued 
to recover possession of land which had been 
sold in execution of a certificate under the 
Public Demands Recovery Act. The suit 
was dismissed in the Court of first instance, 
and he appealed to the Subordinate Judge. 
After the appeal had been arucredat consider¬ 
able length, the plaintiff applied for leave to 
withdraw from the suit with liberty to bring 
a fresh suit on the samecanse of action. The 
learned Judge thought that in the cir¬ 
cumstances of the case, leave ought not to be 
reserved to the plaintiff to bring a fresh suit. 
He thereupon simply granted leave to the 
plaintiff to withdraw from the suit and 
made him liable for the costs of the 
respondent. This order is clearly errone- 
ous. The Subordinate Judge, in the view he 
took of the matter, ought to have refused the 


[1911 


»Pplicat.on made by tbe plaintiff and heard 
out the appea on the merits. This position is 
supported by the decision of the learned Judges 
of the Bombay High Court in Mahant Behari 
Dam w. Parehotam Dae Ram Das(l). Instead 
of adopting this the obvious course, and deal- 

uig with the prayer ill the application as an 

indivisible whole, the Subordinate Judge 

treated It as composed of two parts, granted 

one half and refused the other. It was plainly 

not competent to him to deal with the appli. 
cation in this manner* 

Tlio result, therefore, is that this appeal 

IS allowed, the decree of the Court below set 

aside, and the case remanded to that 

Court in order that the appeal may be 

heard on the merits. The costs will abide 
the result. 

We may add that a preliminary objection 
was taken by the learned Vakil for the re- 
spondentasto the competency of the present 
appeal on the ground that no appeal is al- 
lowed by the Code from an order of this 

description In answer to this contention, it 
was argued hythe learned Vakil for the appel¬ 
lant that the order might be treated in sub¬ 
stance as a decree within the meaning of sec¬ 
tion 2 of the Code, because, although it mere- 
ly purports to grant leave to the plaintiff to 

withdraw from the suit, as leave has not been 

reserved to him to bring a fresh suit on the 

same cause of action, the order is really 
equivalent to a dismissal of the appeal, and 
practically embodies a final and conclusive 
decision upon the matters in controversy be¬ 
tween the parties. As we have already 
pointed out, the order is not one contemplat- 
ed by seetton 373 of the Code of 1882, and 
was made entirely without jurisdiction. It 
thus becomes nnneces.sary for ns to decide 
whether it is or is not liable to attack by way 
of appeal, because, manifestly, if the order is 
not appealable, it may be .set aside in theexer- 
cise of our revisional jurisdiction, if the 
memorandum of appeal is treated as an appli- 
cation for revison as was done in the case of 
bitara Begam v. Faiz All Khan (2). 

rn 11 11 - tr r . Appeal allowed. 

(1) 32 B. 3+;j • 10 JJoni. L. H. 293. 

(2) 9 Iml. Cos. 991. 
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SUBBAYULD CfiErTY t'. KAMALAVALLI TUAYABAMHA, 


madARS HIGH COURT. 
OriginaoSide Civil Afpeal No. 9 of 1910. 

April 7, 1911. 

Present —Sir Arnold White, Kt., Chief 
Justice, and Mr. Justice Munro. 

T. SUBRAYUUU CHETTY asd others 

_Defendants—Appellants 

vers^is 

KAlIALAVALIil THAYARAMMA- 

Plaintiff—Respondent. 

Hindu Laio-Mitakshtira-3f(Jui/t'»w«cf to mdow- 
FartitioH among her h.uband',* co.parcener>i after suit 
for nuiinteuance, lioic far oiJects claim for maintenance 
-Claim, enforceability of, asagainst the ivhole undivid. 

The'claim uf a Uimlu widow for mamteiiance as 
ajniiT-st the undivided family of her deceased ijusbaud 
is not affected by a partition efTected belw«*en the co- 
parceners of her husband after the institution of her 

^''Vhe claim is cnfui-ccablc against the wliole un¬ 
divided family, /. against all the c,-parceners who 
can bo traced to a common ancestor, and not against 
that branch of the family only to which the plaintiffs 

husband lielonged. 

Uemangini Vasi v. Kednrath Kundu Choivdhuiy, 10 
C. 758, distinguished. 

Jayanti Subbiah v. tilaineln Hangamma, ii M. 40, 

explained and referred to. 

Appeal from the»j»dg'T^ent of the Hon ble 
Mr. Justice Sankaran Nair, dated the 12th 
day of January 1910 pas.sed in the exercise of 
Ordinary Civil Jurisdiction of the High 
Court in C. S. No. 264 of 1908. 

Messrs. C. V. AnanUikf ishna Iyer and V. 
V. Sreenivasa Jyevger, for the Appellant. 

Messrs. Venhatasuhha Row and Radha- 
krishnaya, for the Respondent. 

JUDGMENT. 

White, C. J,—This is an appeal from a 
judgment of Mr. Justice Sankaran ^aii 
awarding the plaintiff Rs. 25 a month by 
way of maintenance and giving a decree in 
her favour for a sum of Rs. 700 which repre¬ 
sents the value of certain jewels which she 
claimed as her property. 

Three points were raised on behalf of the 
appellant. The was, that the decree 

was wrong inasmuch as it was given against 
all the members of the family of the plain¬ 
tiff’s deceased husband. The second point 
was, that Rs. 25 a month was too much for 
her maintenance. The third point was, 
that the learned Judge was wrong in giving 
plaintiff a decree for Rs. 700 for the jewels 
which she claimed. 

1 can deal with the second and the third 
points quite shortly and 1 will take them 


6rst. In atriving at Ra. 25 a month as the 
proper sum to be awarded in the plaintiff for 
maintenance the learned Judge refers to a 
discussion that took place after the plaintiff 
husband’s death and to a discussion by 

certain arbitrators who were of opinion that 

the plaintiff should bo paid Rs. 10 a month 
for maintenance, that she would be given 
jewels worth Rs. 1,500. The learned Judge 

points out that this really 
payment of about a sum of Rs. I,o00 as 
representing the value of jewels to which she 
is absolutely entitled and a monthly payment 
ofRs 10 and a life-interest in jewels worth 
Rs 500 and taking that into consideration he 

thinks that R.s. 25 a j" 

monthly payment of Rs. 10, Rs. I,o00 

worth of jewels and a life-interest in Rs. .00 
worth of jewels, should be a fair equivalent. 
He accordingly assesses her maintenance at 

that rate. 1 am not prepared to hold that 
the learned Judge was wrong in assessing the 
maintenance at that amount. The third 
point was not seriously pressed by Mr. 
Ananthakrishnaiyer. The learned Judge says 
that he is inclined to accept the evidence of 
the plaintiff that jewels claimed belonged to 
her and accordingly found in her favour, I 
am not prepared to say he was wrong. 

We come now. to what is really the 
important point in this case. ^ The con¬ 
tention on behalf of the appellant is, that the 
Judge was wrong in giving a decree against 
all the members of the undivided family 
of the plaintiff’s husband. The actual form 

of the decree is that the 1st, 3rd, 4th and 5tb 
defendants do pay to the plaintiff her arrears 
of maintenance and a further sum of Rs. 25 a 
month, and that the arrears and the monthly 
maintenance be a charge on a certain house 
No. >34, Mint Street, which forms a part of 
the family property. Now it appears from 
the genealogical tree which has been furnish¬ 
ed to us, that the tiftli defendant is the 
brother of the decea.sed husband of the plain¬ 
tiff, and represents the plaintiff’s husband’s 
branch of the family. The plaintiff’s husband as 
the grandson of the commonancestor Ringiah 
Chetty and the fifth defendant represented one 
branch of the family. The fourth defendant 
is the grandson of the common ancestor 
through another sou and the first defendant 
is a son of the common ancestor The third 
defendant is the grandson of the common 
ancestor through another sou. There are 
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thus four branches of the family of which 
Rengiah Chetty was the common ancestor. 

After the presentation of the plaint by the 
plaintiff in this case, an agreement was come 
to amongst the surviving members of the fami¬ 
ly fora partition of the family property. It 
is fairly obvious that this was a counter 
move to the plaintiff’s claim for maintenance. 
Of course, the other members of the family 
are perfectly entitled in law to take any 
steps which the law allows to defeat a 
claim for maintenance wliich is raised by a 
widow of a decea.sed member of the family. 

In regard to the partition agreement the 
learned Judge observes that no transaction 
amongst defendants subsequent to the plaint 
can prejudicially affect the plaintiff’s claim and 
her claim must, therefore, be treated as that 
of widow of a member of an undivided family. 
It was said on behalf of the respondent, that 
learned Judge might have put the case higher 
than he did. His reference to the presenta¬ 
tion of the plaint, of course, with regard 
to the argument that was presented to him 
in the case, and it may well be that he could 
have put it that a completed partition 
amongst the defendants before the suit was 
instituted would not defeat the claim of a 
widow for maintenance. However, it is 
not necessary for me to dtscuss that ques¬ 
tion. 1 prefer to deal with this case on the 
facts that actually arise. The case we have to 
deal with is a case where widow presents a 
plaint for maintenance against the surviving 
members of her deceased husband’s family 
and after the institution of the suit, as a 
matter of fact in this case, after the settle¬ 
ment of issues, a partition is arranged between 
the members of the family. Mr. Anantha- 
krishna Iyer contended that the proposi¬ 
tion of the learned Judge was wrong. He 
relied upon the authority of the decision in 
Hemangini Dasi v. Kedarath Kundu 
Ghowdhury (1). In that case there is to be 
found on page 766 this passage— Where 
there are several groups of sons the main¬ 
tenance of their mothers must, so long as the 
estate remained joint, be a charge upon the 
whole estate, but when a partition is made 
the law appears to be that their maintenance 
is distributed in accordance to relationship, 
the sons of each mother being bound to 
maintain her. The step-sons are not under 
the same obligation.” In the course of the 

(1) 16 C. 758. 


judgment reference is made to a passage in 
Dayahhaga, Chapter Ilf, section 1, referred to 
at page 764 of the report. It seems per¬ 
fectly clear that the decision was given with 
reference to Dayahhaga Law and with re- 
ference to the special acts of that particular 
case which was a case of several groups cf 
son.s, and the right to maintenance of their 
mothers have to bo decided, I do not 
tliiiik the juJgment in that case is binding 
upon us in any way with reference to the 
question which we have to decide under 
the Mitakshara Law as administered in this 
Presidency. I am of opinion, therefore, that 
the learned Judge was perfectly right when 
he says that the transaction subsequent to 
the suit cannot prejudically affect the plain¬ 
tiff 8 claim and that her plaint must be 
treated as that of a widow of a deceased 
member of an undivided family. 

Now the question is, what are the rights 
of a widow of an undivided family P Air, 
Aimnthakrishna Jyer’s argument was this, 
as 1 understood it, the share or interest 
of the deceased husband^ of the plaintiff 
passed not to the members of the undivided 
family as a whole but to the surviving 
members of that branch of the family of 
which he and the fifth defendant were 
members and that the decree against the 
other members of the family was wrong. 

In support of that proposition he relied upon 
an observation of Air. Justice Bhashiam 
Aiyangar, in the case of Jayanti Snbbiah v. 
Alamelu Maugamma (2), the observation ap¬ 
pearing on. page 48. The learned Judge 
there says, When an undivided Hindu family 
consists of two or more males related as 
father and sons or otherwise, and one of them 
dies leaving a widow, she has a right of 
maintenance against the surviving co-parcener 
or co-parceners, quoad the share or interest 
of her deceased husband in the joint family 
property which has come by survivorship into 
the hands of the surviving co-parcener or 
co-parceners, and though such right does not 
in itself form a charge upon her husband ’.5 
share or interest in the joint family pro- 
perty, yet when it becomes necessary to 
enforce or preserve such right effectually it 
could be made a specific charge on a reason¬ 
able portion of not exceeding her husband’s 
share or interest therein”. Now Mr. Anantha- 
(2) 27 M. 45. 
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krishna Iyer contended that the words 
share or interest of the deceased husband in 
the joint family property which has come by 
survivorship into the hands of the surviving 
co-parcenei or co-parceners, were only meant 
to apply to surviving co-parceners who derived 

an immediate benefit from the fact of their 
being the survivors in respect of the share 
or interest of the deceased member of the 
family. That is to say, to put the case con¬ 
cretely, with reference to the facts of this 
case he contended that the surviving co- 
parcener” meant the fifth defendant, the 
other member of the plaintiff’s branch of the 
family, and not the other members of the 
undivided family. The expression into the 
hands of the surviving co-parceners is, ot 
course, figurative because nothing but an 

intangible share passes by way of 
ship. It is, no doubt, true here that the hfth 
defendant’s share increases co instanti by 
right of survivorship on tlie death of the only 
other member of his branch of the family, 
and that the share of the other members of 
the family do not increase co instanti. 

Hut I am certainly not prepared to hold 
that the words of the learned Judge were 
intended to apply to the members of the 
branch of the family of which the deceased 
man was a member, and not to the members 
of the joint family. We have been referred 
to various text-books and authorities by the 
learned Vakil for the respondent and I 
dare say he would have cited more if we had 
not stopped him, I may refer to a few of them. 

I shall first take paragraph 470 in Mayne s 
Hook on Hindu Law “Having ascertained 
what property there is to ascertain its 

amount. Poi’ this purpose it is 

necessary first to deduct all claims against the 
united family for debts due by it or other 
charges on account of maintenance, marriages 
or ceremonies which it would have to provide 
for it it remained united.” So the obliga¬ 
tion to maintenance is placed on exactly the 
same basis as an obligation to pay any other 
family debt. 

Then in Bhattacharya’s Law relating to 
Joint Hindu Family, Edition of 1885 at 
page 890, the learned author observes, I 

have already noticed that ir. many instances 
the light of a family member to maintenance 
founds itself upon two or three relationships. 
Thus, since a Mitakshara family may be com- 
ptsed of brothers or cousins of the first 


degree or those of second or third 
degrees; as soon as any of the members 
dies his widow as such gets _ maintenance 

fromall the surviving members. 

learned authors say- Other liabilities, that 
is provisions for the maintenance or portions 
of persons not entitled to shares may be dis¬ 
tributed by agreement amongst the c - 
sharers. But the estate at large is 
least in the hands of the members of the 
family making a partition, and co-parceners 
who desire to limit their responsibilities 
must obtain the a.ssent ot the persons 

interested.” , . . 

I do not propose to cite more authorities. 

With regard to 80 much of the decree as 
directs that the maintenance will be a charge 
on the house No. 334, Mint Street we are 
certainly not satisfied that the sum of Bs. .!o 
a month which the learned Judge has awarded 
to the plaintiff is more than the value of the 
share of her deceased husband in the family 
property or the income derivable therefrom. 
It may be that a decree would not be enforce¬ 
able against a member of a joint family 
which gave something more than the 
interest of the deceased husband which 
passed by survivorship to the surviving 
member. But we have to consider this 
Rs. US a month does not represent more 
than the share to which the hu.sband wool 

have been entitled to, itduring his lifetime 

he had obtained partition of the joint family 
property. I think the learned Judge was 
right and I would dismiss the appeal with 

costs. 

Minro, J.— lagree. , , 

Appeal Jismissed. 


MADRAS HIGH COURT. 

Criminal Api’eal No. 77 of 1911. 

April ‘20, 1911. 

Ti-esenl.—Mr. Ju.stic© Sundaia Aiyar and 

Mr. Justice Ayling. 
MADASAWMt CHETTY and 
OTHERS-Appellants 
versus 

EMPEROR—Opposite Party. 

Sei‘s!ons Trial-Concerted action hij accti.<€d~Acts 
formino part of same transaction—MUjoindor of charue^ 

^Criminal Procedure Code (Act V of 1898^, s. 239. 

Whore u ntimberof accused persons are cl.argt'd with 
having associated themselves to commit an offence 
and having done acts forming part of the same 
transaction, it is not necessary, in order to sustain 
the charge, to prove that all of them acted 
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together from start to Hnisli in order to make their 
acts parts of one single transaction. It is enough 
to show that ns each batch of them joined the 
principal accused they adopted his intention. 

Choragndi Vencafndri v. Emperor, 33 M. 602- 7 M 
L. T. 299: I M. W. \.6o; 5 Ind. Cas. 847; II Cr. L. J. 
2^S am\ Emi>r>ror y. DiiJtii Hanmaut SknlwpurJear, 30 
B. 40; 7 Bom. L. R. 633; 2 Cr. L. J. 578, referred to. 

Appeal against the order of the Court 
of Session of the Tinnevelly Division in 
Case No. 1 of 190S of the Calendar for 

1910. 

Messrs. S. Krishnamachnri and Venn Oopal 
^hetty,ior the Appellants. 

Mr. C. F. Napier, Public Prosecutor, 
Contra. 

JUDGMENT.—It is contended that the 

trial is bad for misjoinder of charges, as 
the acts done by accused Nos. 1, 2, 3, 

4 and 5 to 6 did not form part of 

the .same transaction. We are entirely 
unable to agree with this contention. Jt 

is not necessary that all the accused should 
have acted together from start to finish 
to make their acts parts of one single 

transaction, [see Choragndi Venkalailart v. 

Emperor (1)] and we do not think that the 
learned Judges who decided the case of 
Emperor v. Duftu Hanmant ShahnpnrJcar (2) 
intended to lay down a contrary rule. 

It is next argued that is not proved 
that all the accused shared in the first 
accused’s object of preventing Prosecution 
Witness No. 3 from baling water to 
his land. We agree with the learned 
Judge that as each batch of accused joined 
tbe first and second accused they adopted 
their intention of obstructing the baling of 
water. In our opinion it would be quite 
enough if they determined to intlict injuries 
on the Prosecution Witness in order to forward 
first accused’s object. There is really no 
variation between the charge and the find¬ 
ing with respect to the common object. 
With respect to the sentences we find that 
the first accused is not stated to have in> 
flicted any specific injury on the Prosecution 
Witness either in Exhibit D or in the inquest 
report. We confirm the conviction of all the 
accused but reduce the sentence on first 
accused to three years, on the third and 
fourth to two years and on the fifth to eighth 
accused to oneyear’.s rigorous imprisonment. 

The sentence on second accused is confirmed. 

(1) 33 M. 602; 1 M. W. N. 05; 7 M. L T. 290; 5 
Ind. Cas. 817; H Cr. L. J. 268. 

(2) 30 B. 49; 7 Bora. h. R. 633; 2 Cr. L. J. 678. 
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CALCUTTA HIGH COURT. 

Second Civil Appeal No. 2964 of 1908. 

April, 26, 1911. 

Present :— Mr. Justice Holmwood and 
Mr. Justice D. Chatterjee. 

JANHABI AND OTHERS—DEFENDANTS — 

Appellants 

versits 

BALBHADRA SUAR and others— 
Plaintiffs—Respondents. 

Iltmlu L(t\v—}\idoiv-^AJienat{onof hushatul’ft pn* 
perty - Purpose of patjiny off huthand’s debts—Inquiry 
by jmrchasrr — Ao inguiriefi made from alleged creditor 
— Whether inquiry siiffirienf. 

A pprson donling wiHi a Hindu widow is bound to 
make 6o»m yidc inquiries into the necessities of the 
tmnsrtction and to honestly satisfy himself that it was 
in the particular instance for the benefit of the 
estate. 

llimoomon Persaud Pnndey v. Munraj Koonwereft 
6 M. I. A. 393; 18 W. H, 81 note, relied upon. 

The tlcfendant purchased from a Hindu widows 
part of lier husband’s property. The reason for the 
sale, as stated in the lobnia, was thoipnvment to B, 
her husband’s creditor. The defendant d’id not make 
any inquiries from R. ns to the existence of the debt 
but satisfied himself with an inquiry from the widow 
ns to the rcn.son for the nlienatieu. In a suit by the 
reversioner.s to recover prissession of the property, it 
was found that B. was not a creditor of tlio deceased 
husband: 

that the inquiry fell short of that which is 
required of a ]»urclinser and that the suit was right- 
ly decreed. 

Appeal from the decree of the Sub-Judge 
of Sambalpur, dated July 2Sth, 1908, reversing 
that of the Munsif of Sambalpur, dated 
March 31st, 1908. 

Babu (Sopnl Chandra Sarkar, and Mr. Q, 
Sirkar, for tbe Appellants. 

Babu Sntish Chandra Ghosh, for the Re¬ 
spondents. 

JUDGMENT.—The plaintiffs who are 
the reversioners of one Hari Suar, brought 
the suit giving rise to the present appeal 
for the purpose of recovering certain proper¬ 
ties sold by Mnsammat Bhabani, the mother 
of Hari Suar, in 1904 after his death. The 
facts shortly are that Hari Soar died in 1878 
leaving his widow Madhi and his mother 
Bhabani. The widow died in 1901 after 
having incurred certain debts on mortgages 
on her husband’s property. Suits upon these 
debts were brought against Musamniat Bha- 
bant after the death of Musammnt Madhi 
and decrees were recovered declaring that 
the decretal amounts were to be considered 
as binding upon the estate Musammat Bha¬ 
bani paid up these decretal amounts and 
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subsequently sold a part of the family pro¬ 
perties to Dharnidhar stating that she was 
taking the consideration money for the pur- 
pose of paying up the debts dae to certain 
Gatiniias from whom she had borrowed for 
the purpose of paying the aforesaid decrees. 

The lower Appellate Court has found that 
the witnesses Bauoraali and Narain are not 
entitled to credit and that the defendant s 
stroy that Bhabani took loans from Bano- 
mali and his brother to pay off the decretal 
debt from the late widow of Hari Suar is a 
tissue of falsehood. The reason for the sale, 
as stated in the Mala, is the payment of 
Banomali and his brother, and when it is 
found that Banomali and his brother did not 
advance any money it is virtually found that 
tlift reason stated in the kohala is false. 

It is contended, however, that thatfinding is 
not sufhcient for the decision of the case. The 
principle of the ruling in the case of Tlnnoo- 
man Peisaiid Pandey v. Mtisammat Pahooee 
Manraj Kooinveree (1) has been applied to 
the case of alienations by Hindu widows. It 
was therein laid down by their Lordships of 
the Privy Council that a person, dealing 
with one in the position of the manager of an 
infant, or as in this case, with a Hindu 
widow in possession of the property of the 
last owner, is bound to make fcona fide in¬ 
quiries into the necessities of the transaction 
aud io be honestly satisfied that it was in 
the particular instance for the benefit of the 
estate. Applying this principleto this case, it 
appears, and it is admitted, that Dharnidhar 
did not make any inquiries from Banomali 
or his brother as to the existence of the debt. 
He satisfied himself with an inquiry from 
Bhabani as to the reason for the alienation. 
Upon a proper application of the principle 
laid down by their Lordships of the Privy 
Council we are of opinion that the abstention 
from any inquiry from Banomali and his 
brother is an indication that the inquiry 
was not such an inquiry as is required to he 
made by their Lordships. In fact the inquiry 
made in this case falls short of that which 
was required of the purchaser. In this view 
of the case we think that the linding of the 
learned Subordinate Judge is sufficient to 
di‘»pose of the case; and, there being no evi¬ 
dence of any iiquiry by Dharnidhar from 
the alleged creditors, there is no need Lt any 

remand for the purpose of a fresh finding 
(1) 6 M. I. A. 293; 18 W. R. 81, mtv. 


as to the completeness or bona jides of the 
inquiry made by the purchaser. 

The appeal is dismissed with costs. 

Appeal disintmd. 


MADRAS HIGH COURT. 

Second Civil Appeal No, 721 of 1909, 

March 21, 1911. 

Preaent: —Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 
MALAIKOLANDU CHKTTIAR and an- 

OTHER—Appellants 
rerstis 

PKRIA PILLAY uh’afi PKRIYANA- 
G Ail PILLAY— Respondent. 

-Suif j'or )iioneij — Ohjt'dton to maniUnn’ 
ability of ^nil-l)cfen>hnit\< coiiteui v'hih- giviny rn- 
ihnce to jilaiiitiff's recovering the auiomit, uhether vah. 
date/i unit—hsHc not framed—Right of Apin-llaie Court 
to adjudge on questions not the mihjvcf of an i»sne. ^ 

Where in a suit an issue is framed as to plaintiff a 
right to maintain it, the mere consent of tlie defend- 
ant, wliile being examined as a witness, to plain- 
tiff's recovering the amount, will not l)C sufficient to 
entitle the plaintiff to mainUiin the suit. 

Whore no issue on a matter is raised bj the 
pleadings and the Court of first instance lias not 
dealt with it, it is competent to the Appellate 
Court to entertain the (piostion in appeal. 

Second appeal against the decree of the 
District Court of Trichinopoly in Appeal Suit 
No 230 of 1903, presented against the decree 
of the District Munsif of Trichinopoly in 

Original Suit No. 1 of 1907. 

JUDGMENT.—The Appellate Court has 
not satisfactorily disposed of the questions 
arising in tho case. No finding has been 
recorded on the second issue. The Judge is 
wrong in supposing that >second defendant’s 
consent, while being examined as a witness, 
to the plaintiff’s recovering the amount sued 
for would he sufficient to entitle the plaintiff 
to maintain the suit. The question to be 
liecided is, whether, on the date of the 
plaint, the plaintiff had a valid assignment 
of the debts sued for. This question must 
now be decided. The first defendant in his 
written statement denied that the amounts 
sued for were due to the plaintiff’s assignor, 
but no issue was raised with reference to this 
contention and consequently there was no 
finding by the District Munsif. On appeal 
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the District Judge disallowed four of the 
items of debts claimed on the ground that 
there was no evidence that they were due 
except the original creditor’s accounts. In 
the absence of an issue raising the question 
of indebtedness the District Judge should 
no have entertained the question in appeal. 
The first defendant objected only to three 
out of four items in the 8th ground in his 
memorandum of appeal. As there was a 
clear denial of indebtedness in the written 
statement we cannot say that the first de¬ 
fendant has waived his right to have the 
question tried but he must be confined to the 
three items mentioned in the 8th paragraph 
of Ins appeal memorandum. The finding 
on the question of the plaintiff’s right to in¬ 
terest is also unsatisfactory. Mr. Ranga- 
chariar contends that interest used to be 
allowed between the parties at settlement of 
account between them. If this be so, the 
plaintiff would be entitled to recover interest. 
\Ve reverse the decree of the lower Appellate 
Court and remand the appeal. Issues Nos. 1 
and 2 must be disposed of afresh as well as 
the plaintiff's right to interest on any amount 
that may be found due to him. The lower 
Appellate Court must also try another issue 
I'iz.f ‘‘whether any of the sums mentioned 
in the 8th ground of the first defendant's 
memorandum of appeal to the lower Ap¬ 
pellate Court was due to the plaintiff’s 
assignor.” Fresh evidence may be recorded 
on this issue only. A revised decree must 
be passed by the lower Appellate Court 
deciding the above questions. The costs of 
this second appeal and the memorandum of 
objections will abide the result. 

Case remanded. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1141 of 1909. 

April 26. 1911. 

Present: - Sir Lawrence Jenkins, Kt., 
Chief Justice, and Mr. Justice Coxe. 
RATAN MANDAL — Defendant— 

Appellant 

versus 

A/HM MANDAL— Plaintiff- 
Respondent. 

ilnhaminnihm L«ir —— 
tiutt talab-i-mowasibat had be>‘n ffrlorm ■>! 


A pi*o-cni))tor in making the talah-i-istisluid or 
formal demanfh before witnes.ses should refer ex¬ 
pressly to tlip fact of ialahd^mou'aalhat or immediate 
claim having been duly made, for that is an essential 
condition of tlio validity of the assertion of, the 
pre-emptor’s right of pre-emption. 

Rnjjah Ali V. Chuiidl Churn, 1? C. 643 (F. B.) and 
.fadn Siiujh v. Butan Singh, 2 Ind. Gas. 207, followed. 

Appeal from the decree of the Sub-Judge 
of Nadia, dated May 6th, 1909, reversing that 
of the Munsif of Kushtea, dated September 

12th. 1908. 

Babu Oirija Prasanna Pay Chowdhry, for 
the Appellant. 

Babn Satish Chandra Ghose, for Monlvi 
Serajid Islam^ for the Respondent. 

JUDGMENT.—This second appeal arises 
out of a suit brought to assert a right of 
pre-emption. One point and one point alone 
arises for consideration, and that is whethei’ 
the plaintiff in making the falab-i’isfis- 
had, or formal demand, before witnesses re¬ 
ferred expressly to the fact of /a/afc-f- 
niowasihaf, or immediate claims, having been 
duly made. On the decision of a Full Bench 
of this Court, reported in Puijah Ali v. 
Chnndi Churn (1) that has since been fol¬ 
lowed in Jadu Singh v. Pntan Singh (2). it 
is clear that tliis is an essential condition 
of the validity of the plaintiff’s assertion 
of his right of pre-emption. The lower 
Appellate Court, while affirming that the 
plaintiff as.serted his right of pre-emption 
in making the talah-i-utishad omits to 
find as a fact whether or not there was this 
express reference to the talab-i-mowasihat; 
and the case must, therefore, go down for 
determination of the issue whether tlie 
plaintiff in making the f>alab‘i-istishad ex¬ 
pressly referred to the fact of the talabd^ 
mmvasihat having been duly made. This 
issue must be decided on the evidence at 
pre.sent on the record. The return must 
be made within a month from the arrival 
of the record in the lower Appellate Court, 
and the appeal will be again placed be¬ 
fore this Bench as at present consituted as 
soon as the return is received. We direct that 
the record be sent down at once. 

I have said that the only point that arise.s 
is that with which I have dealt. It is true 
that it has been argued before us that the 
pre-emption was defective inasmuch as it did 
not include the whole of the property, but 

(1) 17 G. .')43. 

(2) 2 Ind. Ca<. 707. 
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in our opinion that contention cannot be 
raised, having regard to the mode in which 
the parties presented their case to the Court 
and we, therefore, on that point must decide 
against the appellant. 

Case remanded. 


ALLAHABA.D HIGH COURT. 

First Civil Appeal No. 442 of 1909. 

April 27, 1911. 

Present: —Mr. Richards, K. C., Chief Justice, 

and Mr. Justice Banerji. 

MANNU LAL— Plaintiff—Appellant 

versus 

FAZATj imam and others—Defendants— 

Respondents. 

Pensions Act (XXllI of \S7l)t ss. 4, 6—Muali/ ohJ 
fince British Qovernmeut — Pension—'Gniut of laml 
rereune,' ine(iuing of—Alie$iation. 

A villn^c, ^'ranted to the ftiicostor of the do- 
fondants by a Ilindn Raja long prior to the ostab- 
lishiiKjnt of the Britisli Rnlo, was hold as wir/n/i. 
The defendants mortgaged the villngo to the 
plaintiff, and on his suing, on foot of the m(»rtgnge, 
tho defonilant.s i)leaded that lln^ suit was not 
maintainable without a certificate under section 
6 of the Pensions Act, 1871: 

llAit, that the gnint of the village was luulijer a 
pension nor a gnuit of land revenue within the 
meaning of tho Pensions Act, 1871, tliat it was an 
ordinary winch c(ndd lx* tran.sforn'd by sale or 

mortgage and that the P •n.''ions Act did not apply. 

(laiiiKit Rtio V. Anaiid l{<io,2H A. 104; l.achml S'nroin 
V. iliikuml Singh, 20 X. 617, referred to. 

First appeal from the decision of the 
Subordinate Judge of Banda, dated the 
Ist day of December, 1909. 

The Hon’ble Mr. Sundar Lai (with bim 
l^le.ssrs. Peare Lai Banerji and J^mashankar 
Bajpai) for the Appellant. 

Mr. Abdul Majid, for the Respondents. 
JUDGMENT.—This appeal arises out of 
a suit on foot of a mortgage. The amount due 
to the plaintiff was a very large sum, namely 
Rs. 27,000 odd. He abandoned part of his 
claim and only sought to recover Rs. 10,000. 
The property which is the subject of mort¬ 
gage is referred to in a document called “Pro¬ 
ceedings in the RevenueCourt, District Banda, 
dated the 4thof December 1840.” This docu¬ 
ment will be found printed at page 1 of the re¬ 
spondents’ book. The document recites the 
history of the village, and .some ancient sanads 
would appear to have been produced at the 
time. It seems that a grant of the village 
was first made by one Raja Chliatar Lai 
in favour of one PahariBhand, who, was the 
ancestor of the defends^nts. Thie ganad was 


succeeded by others, long prior to the es¬ 
tablishment of British Rule. The document 
we referred to concludes with the following 
remarks: “The which have been pro¬ 

duced were also taken into consideration. 
Therefore, under section 9 of the circular 
letter as also under other section of the said 
letter, this village seems fit to be held as a 
muafi from generation to generation as here¬ 
tofore. I, therefore, concur in the opinion 
of the Deputy Sahib as to the maintenance 
of tlie muafi.'' Then follows the order 
“That this village be maintained as muafi 
as before.” The village has been held as a 
muafi village up to the present day. It is 
admitted that the mortgage was made and 
executed,but thedefendants,mortgagors, plead 
that a suit could not be maintained without 
a certiGcate under section 6 of the Pensions 
Act, XXIII of 1871; and, secondly, that it was 
not competent for the co-sharers to transfer 
the property at all. 

An extract from the wajib^ularz of 1880 
was given in evidence by the defendants. 
There the entry is to the following effect: — 
“The ;a»}rt of this mahal was retnitted for the 
support of the 5e?iu‘;n7ar.v. It is still remitted 
by the Government. No co-sharer is com¬ 
petent to transfer property.” The learned 
Subordinate Judge considered that a certi¬ 
ficate was necessary under the provisions 
of the Pensions Act. In our opinion he was 
wrong. Section 4 providesthat no Civil Court 
shall entertain any suit relating to any pen¬ 
sion or grant of money, or land revenue 
conferred or made by the British or any 
former Government. It seems to us clear 
that the grant of the land was not a 
“Pension.” The expression ‘grant of money” 
or land reverue” is defined in section 3 
of the Act as including anything payable 
on the part of the Government in respect 
of any right, privilege, perquisite orofiice. Sec¬ 
tion 8 of the Act throws some light upon what 
w’as meant by Pensions and grants by Gov¬ 
ernment of money or land revenue, because 
it is there provided that they are to be paid 
by the Collector, Deputy Commissioner, 
or other authorised OfBcer.The grant of these 
villages was certainly not a grant of land 
revenue, within the ordinary meaning of 
that expression. It is contended, however, 
that inasmuch as Government remitted the 
renenue, they must be said to have granted 
it» We do not think that this is the true 
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meaning of the expression in the Act. If 
it were, all viuafl holdings would fall within 
the purview of the Act. It is, however, 
conceded that ordinary muoji can and is 
daily transferred both by way of sale and 
mortgage, and tliat tlie Pensions Act does 
not apply to ordinary mnoji. A Bench of tliis 
(’ourt held \\\ tlie case of Oaupat Jiao v. 
AnanJa Rao (l),that a grant of land revenue 
was not a grant within the meaning of the 
Act. On appeal their Bordships of the 
Privy Council did not differ from tlie finding 
of the Court. The same view was taken in the 
case of fjack mi Narain v. MuJctind Siugh (2). 

The only question which remains is the 
effect of the entry in the irnjih-ul-arz. It 
seems to us that tliis entry standing by itself 
cannot have tlie effect of making property, 
which pi'imn f<tcie is transferable, untrans* 
ferable. We do not know under what circum¬ 
stances the entry was made. In the pro¬ 
ceedings of 1840, to whicli we have re¬ 
ferred, there is not the smallest reference 
to any restraint upon alienation on the 
grantees. In our opinion, the decision of the 
Court below was wrong. 

We, therefore, allow the appeal, set aside 
the decree of the Court below and decree 
the plaintiff’s claim with costs in both 
Courts including in this Court-fees on the 
higher scale. We fix six months from this 
date for payment and direct that the decree 
be drawn up in the terms of Order XXXIV, 
rule.4, of the Code of Civil Procedure. 

Appeal allouKil. 

(1) 28 A. 1U4; A. W. X. (1905) 200. 

(2) 20 A. 017. 


' CALCUTTA HIGH COURT. 

REoroAR Civil Appeal No. 349 op 1909. 

April 25,1911. 

Present: —Mr. Justice Chitty and 
Mr, Justice N. Chatterjea. 
MAHOMED EA/LUR RAHMAN 

CHOWDHRI AND ANOTHEK—Defendants— 

Appellants 

versus 

MAHOMED FAYZUR RAHMAN 
CHOWDHRI— Plaintiff and others— 
Defendants—Respondents. 

partHion—Mahoine'lanx-Partilion of itortion of 

properlips - Whether alloicable. 

It is inexpedient tn nllow suits for partition of a 
portion of properties Lfcanse it would lead to a 


multiplicity of suits and to endless litigation between 
the parties who are jointly entitled to the properties. 

There is no distinction in principle between 
partition of joint property under Hindu or Miihom* 
inadan Law. 

Appeal from the decree of the 6rst Sab- 
Judge of Mymensingh, dated July 12th, 1909, 

Babus Jfigesh Chandra Iloy and Sasankajihan 

Roy, for the Appellant. 

Babus Diiirtrka Nath Chakravarti, Moulvi 
Mahomed Mustafa Khan KT\d Mr. 0, Sarkar, 
for the Respondents. 

JUDGMENT.—This is an appeal from 
a decree of the learned Subordinate Judge of 
Mymensingh in a suit brought by the plaintiff 
for partition of certain moveable properties. 
The plaintiff is the brother of defendants Nos. 
1, 2 and .3; and defendant No. 4 is their 
mother. The father of the plaintiff and de¬ 
fendants Nos. 1, 2 and 3, Mahomed MoBzor 
Rahaman Chowdhiiry, died on the 29th June 
19C4, leaving the parties to the suit surviv¬ 
ing him, and also two daughters Rahim-un- 
nissa Banu and Kalim-nn-nissa Banu. He 
appears to have left considerable property 
both moveable and immoveable. The plain¬ 
tiff now sues for a partition of the moveable 
properties on the allegation that subsequent 
to the death of his father, Motizur Rahaman 
Chowdhnry, a document, called the deed of 
partition was effected between the plaintiff 
and the defendants on the l^th October 1904, 

by which the daughters relinquished their 
claim to the moveable properties now in suit 
and to the brick-built room of the dwelling 
house. The plaintiff goes on to state that the 
moveftbl© propfiX'ties And th© rsmAiningr int* 
moveable properties are the tjvinli properties 
of the plaintiff and the defendants and are 
in their joint ownership and possession. It 

is true that he states that the immoveable 
properties are separately enjoyed by the 
brothers; but no partition of them has been 

made. 

Defendants Nos. 1 and 2 objected to the 
frame of the suit. The objections which they 
made in the lower Court and which have been 
repeated here, are,/irsi///, that the present suit 
being one for partition of a portion only of 
the joint family property, cannot be main- 
tained; secondly, that the daughters were 
necessary parties to this suit inasmuch as 
they repudiate the alleged relinquishment 
by them of their r i^l to the properties wow 

in question. 
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The learned Vakil for the appellants raised 
other objecticns but we need not go beyond 
these preliminary questions. Certain cases 
have been cited to us which, no doubt, dea^ 
with suits for partition ofproperty of HindusJ 
but so far as the question before us is conJ 
cerned there does not seem to be any dih* 
tinction in principle between partition of joir^ 
property under Hindu or under Muhammadan 
Law. The real objection to the suit is one 
which seems common to both classes of cases, 
namely, that it is inexpedient to allow suits 
for partition of the properties, because it 
would lead to a multiplicity of suits and to 
endless litigation between the parties who 
are jointly entitled to the properties. It is 
clear upon the admission of the plaintiff that 
there are properties other than those in suit 
jointly owned by him and by the defendants. 
It is also a patent fact that the sisters Kahim- 
un^nissa Banu and Kalim>un*nissa Bano (who 
have not been made parties to this suit) in 
their evidence repudiate, as we have said, 
any relinquishment by them of the claim 
to a share of these moveable properties, 
while the so-called deed of partition has 
not even been placed on the record. Under 
these circumstances it appears to us right 
that the case should go back in order that 
the plaintiff may amend his plaint and make 
his suit one to which there can be no ob¬ 
jection either on the score of his suing only 
for a part of his caufe of action, or of non¬ 
joinder of parties necesfary to the suit. 

The learned Vakil for the plaintiff-re- 
spondent says that he cannot raise any 
serious objection to this course being taken. 
The learned Subordinate Judge has disposed 
of these preliminary objections somewhat 
curiously. He does not appear to have 
fully considered the law on the point, nor 
1)88 he considered at all the convenience of 
the parlies. 

We accordingly allow this appeal, set 
aside the judgment ard decree of the Sub¬ 
ordinate Judge and remand the case to bis 
Court with directions that within two months 
from the date of the receipt of the record 
by the lower Court, tl e plaintiff be allowed 
to srotrd his plaint ty making his suit 
into me for partition of the whole property 
and also by adding In’s si.stcr as x^Hifs 
defendant so that there rtay be a (iral ad- 
judication of the rights of all ti e jmiks 
interested. 1 he plaintiff must paythecosts of 


the 6rst and second defendants of the suit 
and of this appeal up to date. These costs 
must be paid by him before he is allowed to 
amend his plaint, that is to say, within two 
months from the date of the arrival of the 
record in the lower Court. 

As for the third defendant, he has. so far 
as we understand, sided with the plaintiff. 
We, therefore, direct that he do pay his 
own cosf.s in the Court below as well as 
in this Court, If the plaintiff fails to 
amend his plaint within the time specified, 
then this appeal will be allowed and his 
suit will stand dismissed with costs in both 
the Courts. 

We assess the hearing fee in this appeal 
at five gold moJiurs. 

Let the record he sent down without delay, 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Civil Rulk No. 4276 ot-1910. 

December 12, 1910. 

Prcmd:—Mr. Justice Mookerjee and 
Mr. Justice Coxe. 

RAJ KUMAH ROY and others— 
Defendants—Petitioners 

V6T8US 

HARA KRISHNA CHAKRAVARTI— 

AND OTHERS—Plaintiffs—Opposite Party. 

Consent decree-Reversal^ Edcees oj Pleader's 
auihordij^Set aside hy same Court—Rerival oforiyinal 
suit. 

Who'll n consent docroo inndoby a Court is set aside 
hy tl»o same Court in a separate suit on the ground 
tliat the decree was passed an a coinproinise in excess 
of the authority of the Pleaders of the parties, tlie 
effect is to revive the original suit which was temii- 
naled hy the coinpixiinisi* decree. 

Kshetra Mohan Barik v. Man Ovhinda Pal, 6 Iiul. 
Cas. 13; 14 C W. X. 558, distinguished. 

Solomon V. Ahdool Azeez, 6 C. 687; 8 C. L. R 169, 
Sarhesh Chandra Basu v. Han Doyal Singh Rai, 5 Ind! 
Cas. 236; 14 C. W. N, 451; 11 C. L. J. 346; and Sharat 
Chunder Ghosc V. Kartick Chnnder Mitter, 9 C. 810 
12 C. L. R. 455, ndiod upon. 

Rule against the orders of the Court below 
dated June 1st and July 9th, 1910. 

Babu Surendra Chandra Sen, for the Peti¬ 
tioner. 

Babu Dwarka Nafit Miffer, for the Opposite 
Party. 

JUDGMENT.—There is no controversy 
as to lie circumstances under which the 
orders now as<:ailed on the ground that they 

were made without jurisdiction, were passed 
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by the Court below. The petitioners were 
defendants in an action for recovery of pos¬ 
session of land commenced against them by 
the plaintiffs opposite party in the Court of 
the Munsif of Faridpur, That suit termi¬ 
nated in a consent decree made on ths 30th 
March 1906. In 1909 the petitioners brought 
a suit in the same Court to set aside the 
consent decree on the ground that it had 
been made on the basis of a compromise as¬ 
sented to by their Pleaders in excess of their 
authority. They also alleged that the com¬ 
promise had been brought about by fraud. 
On the 16th April 1910, the suit was decreed. 

It was found that the allegation of fraud was 
not established but that the Pleaders for the 
petitioners had acted in excess of their author¬ 
ity. The result was that the consent decree 
was set aside. Thereupon, on the 1st June 
1910, the Court made an ex parte order 
for revival and re-hearing of the suit. The 
petitioners then asked the Court to re¬ 
consider the matter but their application 
was refused on the 9th July. We are now 
invited to set aside the orders made on the 
Ist June end the 9th July on the ground 
that they were passed without jurisdiction. 
The learned Vakil for the petitioners has 
contended that the effect of the setting aside 
of the consent decree is not a revival of the 
suit which was terminated by that decree and 
that the only remedy of the plaintiffs opposite 
party is to institute a fresh suit for the 
enforcement of their rights even though 
such a suit might be defeated by the plea 
of limitation. In support of this position, he 
has placed reliance upon the case of Kshetra 
Mohan Barik v. Man Gohinda Pal (1). In 
answer to this contention, reliance has been 
placed by the learned Vakil for the opposite 
party upon the decision of this Court in the 
cases of Bihi Solomon v. Abdool Azeez (2) 
and Sarhesh Chandra Ba$u v. Hart Doyal 
Singh Rat (3). In our opinion, the view taken 
by the Court below is correct and the rule 
ought to be discharged. 

As a matter of principle, there can, in 
our opinion, be no doubt that when a con¬ 
sent decree has been set aside on the ground 
that the decree was passed on a compromise 
in excess of the authority of the Pleaders 

of the parties, the effect is to revive the 

(1) 6 Ind. Cas. 13; 14 C W. N. 558. 

(2) 6 C. 687; 8 C. L. R. 169. 

(3) 5 Ind. Cas. 236; U C. L. J. 346; 14 C. W. N. 

461. 
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original suit which was ended by the com¬ 
promise decree. But the learned Vakil for 
the petitioners has contended that this view 
is opposed to that taken in the case of 
Kshetra Mohan Barih v. Man Gcbinda Pal 
(1) upon which he relies. That case, in 
our opinoin, is clearly distinguishable. 
There the decree made by consent was 
set aside in a suit commenced in a 
Court of equal jurisdiction and the learned 
Judges appear to have held that a Court of 
equal jurisdiction had no authority to direct 
a revival of the suit which had been ori¬ 
ginally tried in another Court. Whether 
the decision in question can be defended on 
principle, may be a matter for serious con¬ 
sideration when another case precisely of the 
same character comes before the Court. It 
is sufficient for our present purpose to hold 
that, in this case, as the decree was set aside 
by the Court which had originally passed it, 
no question can arise as to the competency 
of the Court to direct a revival of the suit 
which it had tried and which had been 
terminated by the compromise decree. The 
view we take i.s supported by the cases of 
Bihi Solomon v. Abdool Azeez (2): 

Chandra Basil v. Hart Doyal Stngh Rat (• ) 
and Sharaf Chandra Chose v. Kartick 
Chandra Miiter (4), in each of which cases 
an order of the description made by the 
Court in the present case was made, appar¬ 
ently w'ithout any question that it was open 
to the Court to set aside the consent decree 
and to direct a revival of the original suit. 
See also Neale v. Oordon-Lennox (5). We 
raay point out that there is analogy to support 

this view. It cannot be disputed that when 
an order of dismissal of a suit is set aside, 
whether upon review or by reason of an order 
made under sections 103 or 108 of the Code 
of 1882, the effect is to revive the original 
suit It cannot also be disputed that in exe¬ 
cution proceedings, if the order by which 
the proceedings have terminated is ultimate¬ 
ly set aside, even by a separate suit, the 
result is to restore the proceedings. To take 
one illustration only, if an execution-sale is 

set aside on the ground that it has been im¬ 
properly held, the result is substantially to 
revive the execution proceedings and to allow 

(4) 9 C. 810: 12 C. L. R. 455. 

(5) (1902) A. C. 466; I S. E-C- (N; «-) 

J. K. B. 939; 87 L. T. 341; 66 J. P. 767; 61 W. R. 140, 

18 T. L. R. 791. 
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sale ever took place; and if he makes a 
application in this hehalf on tl’^estion of 
limitation arises [Ismrree Dassee y, Ahdoot 
Khalak (6) , Qamar-ud^din y. 

(7): Rahim AU Khan y. Phul Chand W}- 
In our opinion, it would be clearly illogi¬ 
cal to hold that it is open to the petitioner 
to have the decree by which the original 
suit was terminated, vacated on the ground 
that the decree had been improperly made, 
and at the same time to insist that the plain¬ 
tiffs are not entitled to an adjudication by the 

Court upon their rights. 

The result, therefore, is that the orders 

made by the Court below must be affirm- 
ed and this rule discharged with costs. 
We assess the hearing fee at two gold ir^htirs 

Rule discharged. 

(6) 4C. 415: 3 C. L. U. 46. 

(7) 27 A. 334. 

(8) 18 A. 482. 

CALCUTTA HIGH COURT. 
Miscbllaneocs Civil Appeal No. 211 

OF 1910. 

March 7, 1911. 

Present:—Mr. Justice Mookerjee and 
Mr. Justice Caspers/.. 

ABINASH CHANDRA PAL—Petitioner- 

Appellant 

versus 

PROBODH CHANDRA PAL Opposite— 

Party—Respondent. 

Succession Certificate Act (VIl o/1889;, ««. 4, 6- 
Certificate taken by Hindu widoxo xn respect of msbaiul a 
estate-Death of xcidoxv-Ccrtificate by husband s hen. 

G. a Hindu died many years 
took out a auceession certificate. After if. ^ death, 
some of O.'s heirs applied for a succession ccitihcate 
in respect of the estate of G., for (1) a sum in deposit 
as compensation money awarded in a case under the 
Land Acciuisition Act, t2) a sum payable as arrears of 
rent for iiou.agricultural lauds from the tenant of 
certain premises comprised in the estate of t?-a«d 

(3) a Government Promissory Note standing in the 
name of Jf. os the certificate-holder of the estate of 
0 The Court below dismissed the petition on the 
ground that as G. died many years ago, the petdion 

could not be entertained, and it suggested that the 
petitioners might ask for a succession certificate to 
the estate of If., or obtain Lcttere of Administration 
to the entire estate of G.* 

Heid, that, although G. died many years ago, his 
estate was in his widow’s possession as a qualified 
owner, and when succession opened out after her 
death, the reversionary heirs took the estate as it 
the limited estate taken by the widow had not 


to the applicant in respect of each of the three item^ 

Appeal tom the order of 
Judge of 24 Perganna9, dated April 5th, 1910. 
Baba Surendra Nath Quha, for the Appel- 

^^S’abu Manmotha Nath MuherjeeJor the 

Respondent. , 

JUDGMENT.— This appeal is directed 

against an order by which the Court below 
has dismissed an application for a succes¬ 
sion certificate without any inquiry. 

It appears that one Gopal Chandra Pal 

died many years ago. He left a widow 

Mahamaya Dasi who took out a succession 

certificate under Act XXVil of I860. 
Mahamaya died on the 20th December 1909. 
On the 24 February 1910, the proceedings 

out of which the present appeal arises, were 

initiated by an application presented by 
three of the nephews of Gopal Chandra Pal, 
under section 6 o£ Act VII of 1889. The ap¬ 
plication was vague and inde6nite and the 
learned Judge would have been amply justifa- 
ed if he had rejected it or called upon the 
petitioners to make more precise allegations. 
Neither of these courses was, however, pur¬ 
sued, and the application was registered. 

When the case came to be heard, the appli¬ 
cation was treated as one for a succession 
certificate in respect of the debts and se- 
carities payable to the estate of Gopal Chandra 
Pal. The learned Judge held that, as Gopal 
Chandra Pal had died many years before the 
application, it could not be entertained ; and 
he suggested that the applicants might 
either ask for a succession certificate to the 
estate of Mahamaya Dasi or obtain Letters of 
Administration to the entire estate of Gopal 
Chandra Pal. The propriety of this order is 
questioned in the present appeal. 

On behallf of the appellant it has been 
argued, that the District Judg ought to have 
held that a succession certificate could be 
issued under the Act in respect of the 

debts and securities which are mentioned 
in the application and which, it is asserted, 
form part of the estate of Gopal Chandra Pal. 
In support of this contention, reliance has 
been placed upon the cases of In re Tripoora 
Soonduree (1) and Bishun Doss v. Mungul 
Doss (2). In answer to this contention, it 
has been argued on behalf of the respond- 
(\) 22 W. R. 45. 

(2) 24 W. R. 203, 
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eiit who also claims as a nephew of Gopal 
Chandra Pal, that the application could not 
1)6 entertained under the Succession Certili- 
eate Act inasmuch as the debts mentioned 
accrued due Ions: after the death of Gopal 
Chandra Pal and could not consequently be 
treated in any sense as debts due to the de* 
cea.sed, within the meaning; of section 4 of tlie 
Succession Certificate Act. It has further 
been argued that there is no evidence to 
show that the debts and securities mention¬ 
ed in the application did really form part of 

the estate of Gopal Chandra Pal. In our opi- 

iiion the contention of the appellant is well- 
founded and must prevail. 

The three items in respect of which suc¬ 
cession certificate is sought are described in 
the application as follows: firsts a snm in 
deposit as corapen.«ation-money awarded in a 
case under the Land Acquisition Act: secondly^ 
a sum payable as arrears of rent for non- 
agricultural lands from the tenant of cer- 
^in premises comprised in tlie estate of 
Gopal Chandra Pal; and, thirdly, a Govern- 
ment Promissory Note standing in the name 
nf Mahamaya Dasi as the certificate-holder 

nf the estate of hor husband Gopal Chandra 
Pal. 

With regard to the lir.st two items, it may 
he conceded that ns the compensation-money 
was awarded and the rent due accrued long 
after the death of Gopal Chandra Pal, if the 
expression used by the Legislature in sec¬ 
tion 4 of the Scccession Certificate Act, name- 
ly a debtor of a deceased person,” be strict- 
ly construed, the view may well be main- 
tamed that a succession certificate cannot 
be granted in respect of either of these sums. 
\Ve are not prepared, however, to place a 
narrow and restricted construction upon the 
previsions of the Succession Certificate Act. 
In the case before us, although Gopal 
Lhandra Pal died many years ago, his estate 
was in the possession of his widow as a quali¬ 
fied owner, and when succession opened out 
after her death, the reversionary heirs took 
the estate as if, for certain purpo.ses at any 
rate, the limited estate taken by the widow 
had not intervend. Por instance, with re. 
gard to the question of limitation, the Legis¬ 
lature has expressly ml d that the reversion- 
ary heirs are entitled to recover the estate 
within 12 years from the date of the death 
not of the original, but of the limited owner. 
In fact, the true position, in a case of the 


description now before us, is to some extent 
anomalous. The widow was in possession 
not in her own right as full owner, but as the 
representative of her husband, clothed only 
with a qualified power of alienation. The 
sum claimed as compensation-money under 
the Land Acquisition Act was consequently 
payable to her, not in her own right but as 
tlie representative of her husband. This is 
manifest from the provisions of section 32 
of the Land Acquisition Act which provides 
as follows. Where land in respect whereof 
the sum was awarded belonged to any per¬ 
son who had no power to alienate the same, 
the Court shall either order the money to be 
invested in the purchase of other lands to be 
held under the like title and conditions of 
ownership as the land in respect of which 
such money shall have been deposited, was 
held, or if such purchase cannot be effected 
forthwith, then in such Government or 
other approved securities as the Court shall 
think fit.” It follows, plainly, from this pro¬ 
vision that although the compensation-money 
was nominally payable to the widow, yet in 
the contemplation of law, it could be given 
to her only in her representative character as 
the holder of the estate of her husband 
\_Mrinnh'ni hnsi v. Ahinas Vhandra (3)]. 
Similar remarks, it may be observed, ap¬ 
ply to the second item, namely, arrears of 
rent in respect of certain premises com- 
prised in the estate of the husband of the 
lady. She was entitled to realise the rent 
not in lier own right hut as the representa¬ 
tive of her husband. In so far as the third 
item is concerned, it is asserted on behalf 
of the appellant, that the security stands in 
the name of the lady as the certificated holder 
of the estate of her husband. We are clear¬ 
ly of opinion, therefore, that the language 
r^ied by the Legislature in section 4 of the 
Succession Certificate Act does not require 
to be unduly strained if we hold that a cer¬ 
tificate may be granted to the appellant in 
respect of each of the three items mentioned 
in the application. 

The view we take is supported by the de¬ 
cision in Bishaii Das v. Mnngnl Das (2). It 
is suggested, however, by the learned V’akil 
for the respondent that this view is incon¬ 
sistent with that taken by a Full Bench of 
this Court in Bancharam Uojamdar v. Adya 

(3) 6 lad Cas. 608; 11 C. L. J. 533; U C.W.N. 102* 
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Nath Bhattacharya (4), That case, however, 
is plainly distinguishable. It was ruled 

there that a debt existing in the life-time 
of a creditor, which did not become payable 
until after his death, was still a debt due to 
the deceased, and that consequently his heirs 
could obtain a succession certiticate in res¬ 
pect therof. The principle recognised by 
the Full Bench has obviously no applica¬ 
tion to the circumstances of the case 
US, whereas we have held the sum payable to 
the widow may by legal fiction be treated as 
a debt really due, if not to the deceased per¬ 
sonally, at any rate to the estate of the de¬ 
ceased full owner. 

The result is that this appeal is allowed 
and the order of the Court below set aside. 
The case is remitted to the District Judge 
in order that it may be re-tried in accord- 
ance with law. All the issues which arise 
properly upon the pleadings, must be deter¬ 
mined upon the evidence. The costs of this 
appeal will abide the result. We assess the 

hearing fee at two gold moAurs. 

Appeal allowed. 

(4) 13 C. \V. N. %6; 3ti C.936J3 Iiul-Cae. 492; 10 C. 

L. J. 180. 


Btepn «m ov iK-fore Jammiy 7th. 190S . 

day the oijplicatum for execution was dismiKscd toi 
default. The present iippUculion was prcBeiiU-d on 

August 6th, 1908: . 

Ueltf, that the order necessarily iinphea an oil- 

indication that the decree at the time was cjipahle of 
execution and that eonsequcntly no (piestion could be 
raised in tho present ]irocee«ling that the application 
(,f Octoljer 6th. 1907, was barr-d by liniitation.l 

ilumitd Fci->ihn(l Dichit v. Urijn Kuitf f.ahiri, M t. 

51; 11 C. L. K. 13; 8 1. A. 23, relied upon. 

Tho orinciple of the decision in ifuixjul 
hichit'sen^v is applicable whimcvor there is an ad. 
iudicution by the Court uj.on tlie rights of the parties 
to an execulifin procceiling: it is not essential that 

there should be an order for attachment. 

Mazzvm Jhf^snin V. Sofol Knttiat'i Debi^ 5 lun. Cu.-. 
89; 14 C. W. N. 43?; 11 C. L. J. 357, referred to. 

Appeal from the order of the feub-Judge of 
Mozaffarpur, dated March 16th, 1909. 

Dr. Hash Hchary fMosA, and Babu Shorashi 

Chtiran Mi/ra, for the Appellant. 

Ur. Sarat Chandnt Basak and Babu 
Chandra Sekhar Bauerjec, for the Respond- 


JUDGMENT.—This appeal is directed 
against an order by which the Court below 
has dismissed an application for execution of 
a decree on the ground that it is barred by 
limitation. The decree now under execution 
was made on the 7th August 1899, in attirm- 
ance of tlie decree of tlie Original Court passed 


CALCUTTA HIGH COURT. 

Miscellaneocs Civil Appeal No. 191 

OP 1909. 

February 17, 1911. 

Present : —Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

MURLIDHAR SUPAL— Decree-holuek— 

Appellant 

versus 

NARSINGH DAS— JUDGMENT-UEBTOB— 

Respondent. 

Execution of tlvcrce^Applictitloii for exenitlon^Di-^- 
inUsal forilcfotiH, ejfect of—Whether tales nn-nij ejfcrt 
of previous order—Order for attarhment. 

The mere circumstanco that an appHcatiuu fur 
execution has been dismissed for default, does not 
take away the i fleet of any previous order which 
might have been made. 

iCainini Dchi v, Ayhore Nath Mookerjee, 4 Ind. Cas. 
402; 11 C L. J. 91; 14 C. W.N. 357, relied upon. 

An application for execution of a di'crec was made on 
August 6th, 1904. Then another ajiplieation was made 
on October 6th, 1907. Notice of that application was 
duly served under section 248 of tho Code of 1882 on 
the judgment-debtor who asked for time to prefer his 
objections. Time was granted, but ho failed to 
appear on tho date fixed. On that ilate the Court 
passed this order: “Decree.holder is to take further 


on the 10th September 1897. The first three 
applications for execution were made within 
the time allowed by law, on the 16th April 
1901, 13th February 1903 and 6th August 
1904-, respectively,the fourth application for 
execution was presented on the 6th October 
1907. The present application for execution 
was presented on the 6th August 1908. There 
is no question that the application for execu¬ 
tion now before us was made within the time 
allowed by law after the date of the previous 
application for execution. But it ha.s been 
argued that the previous application itself had 
been made beyond time, and that consequently 
the present application is barred by limita¬ 
tion. In ansiver to this argument, it has been 
contended on behalf of the decree-holder that 
there was an adjudication by the executing 
Court, that the previous application was not 
barred by limitation, and that consequently 
in the present proceedings it is no longer 
open to the judgment-debtor to urge that 
the execution of the decree is barred by 
limitation. The question in controversy bet¬ 
ween the parties, therefore, is as to the effect 
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of the order which was made in the previous 
execution proceeding. 

Now, we Hnd that on the 5th October 1907, 
an order was made by the Court for the 
issue of notice upon the judgment-debtor 
under section 246, Civil Procedure Code. On 
the 29th November following there was an 
order for the issue of fresh notice upon 
the application of the decree-holder. On the 
20th December 1907, it was reported that 
the notice had been served and that the 
service was proved. The judgment-debtor 
appeared and prayed for time to enable him 
to put in his objection to the execution. 
Thereupon the case was adjourned to the 
4th January 1908. On that date, the judg¬ 
ment-debtor did not enter any appearance. 
Thereupon, the Court recorded the following 
order: Decree-holder is to take further steps 
on or before the 7tli January 1908.” On the 
latter day the application for execution was 
dismissed for default. On behalf of the 
decree-holder it has been argued that the 
order of the 4th January 1908 implies a de¬ 
termination by the Court that the decree 
at that time was capable of execution and 
that consequently no question can be raised 
in the present proceeding that the application 
is barred by limitation. On behalf of the 
judgment-debtor it has been contended that 
there was no adjudication directly or by im¬ 
plication on the 4th January 190o, that the 
decree was capable of execution and that, as 
subsequently the application for execution 
was dismissed for default, the matter is still 
open for consideration. In our opinion the 
contention of the decree-holder is manifestly 
well-founded and must prevail. 

The principle applicable to cases of this 
description has been laid down by the Judicial 
Committee in the case of MutiquI Perslad 
Dichii v. Orijakant Lahiri (l) and has been 
thus explained by ilr. Justice West in the 
case of Sheikh Budan v. Ram Chandra Bhunj- 
gaya (2). “The judgment-debtor though 
called on to dispute, if he wished or if he 
could, a certain proposition of right and con¬ 
sequential demand of relief or action by 
the judgment-creditor, either failed in his 
contention or at any rate allowed the judg¬ 
ment to go by default-” If this contingency 
happens it is not not open to the judgment- 

debtor in a subsequent proceeding to ignore 

(1) 8 C. 51; 11 C. L. R. 13; 8 I. A. 23. 

(2) 11 B. 537. 


the adjudication that has been made and to 
have the whole matter re-opened for con¬ 
sideration. In the case before us, the judg¬ 
ment-debtor was entitled to a notice under 
section 248 of the Code of 1882. That notice 
was duly served upon him. He entered ap¬ 
pearance and asked for time to enable him to 
prefer his objection to the execution proceed¬ 
ing. Time was granted to him but he sub¬ 
sequently failed to appear on the day fixed 
for the trial. The result was that the 
Court made an order under section 249 of 
tlie Code, which provides as follows:—'*If 
the person to whom notice is issued under the 
last proceeding section does not appear or 
does not show cause to the satisfaction of the 
Court why the decree should not be executed 
the Court shall order the decree to be exe¬ 
cuted.” When, on the 4th January 1908, the 
judgment-debtor did not appear and did not 
show cause why tlie decree should not be exe¬ 
cuted, it was the duty of the Court to direct 
execution of the decree. The Court accord¬ 
ingly directed the decree-holder to take further 
steps on or before the 7th January 1908. This 
order necessarily implies an adjudication that 
the decree at the time wascapable of execution. 
But it has been suggested, by the learned 
Vakil for the judgment-debtor that inas¬ 
much as the application for execution was 
subsequently dismissed for default, the rule 
laid down by the Judicial Committee in the 
case of Mungal Pershad Dichit v. Orijakant 
Lahiri (I), has no application. In support 
of this view he has placed reliance upon the 
case of Bhagioan v. Dhondi (3). That case, 
however, is clearly distinguishable. In that 
case after service of notice under section 248, 

the application for execution was dismissed for 
default. There is nothing to show that any 
intermediate order was made of the descrip¬ 
tion now before us. Consequently, that ca.se 
cannot be treated as an authority for the 
broad proposition, that the mere circum- 
.stance that the application for execution has 
been dismissed for default takes away the 
effect of any previous order which might have 
been made. On the other hand, the decision 
of the Court in the case of Kamini Debi v. 
Aghore Nath Mukeriee (4) shows that if an 
order has been made which directly or by 
implication determines the rights of the parties 
(3) 22 B. 83. 

(4; 11 C. L. J. 91; 41nd. Cai. 402{14C. W. N. 

367. 
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to the execution proceeding, the fact that 
the decree-holder does not choose to proceed 
wjth execution and the case is struck-oft 
does not entitle either party to re-open the 
question upon which there has been a pre¬ 
vious adjudication. No doubt, as pointed out 
in the judgment of this Court in the 
case of Monmohan v. Dwarka Nath 
Karmakar (5), the principle in question has 
no application when it is proved that there 
was no adjudication by reason of the failure 
of the decree-holder to prosecute the execu¬ 
tion proceedings with due diligence. That is 
so, because there is no judicial determina¬ 
tion of the objection by reason of the de¬ 
fault of the decree-holder. The same conse¬ 
quence follows if there is no determination 
of the objection by reason of the defective 
notice served upon the judgment-debtor or by 
reason of fraudulent suppression of notice 
issued upon him. The principle which under¬ 
lies cases of this description is that the pre¬ 
vious order cannot rightly be held to operate 
as an effective bar to an inquiry into the 
merits of the case, on the occasion of the 
subsequent application for execution, because 
no opportunity lias been afforded to the 
judgment-debtor to have his objection de¬ 
termined by the execution Court. The view is 
in accord with that taken by this Court in the 
cases of Khoshal Chandra Rai v. UkilaJdl (6), 
and Mochai Mondal v. Meseruddin Molla (7), 
The learned Vakil for the respondent has also 
suggested that in order to make the principle 
of the decision in Mungul Pershad v. Grija 
Kant (1) applicable it is essential that there 
should be an order for attachment. In our 
opinion the principle of the decision is ap¬ 
plicable whenever there is an adjudication 
by the Court upon the rights of the parties 
to the execution proceeding, it is not essen¬ 
tial that there should be an order for attach¬ 
ment. Mauzzem Hossain v. Sarat Kumari Debt 
(8). Our attention was, however, drawn to 
the decision of the Allahabad High Court in 
Tileshar Rai v. Parbati (9), but that decision 
has been subsequently dissented from in 
Sheoraj Singh v. Kameshar Nath (10) and is 

(5) 12 C. L. J. 312; 7 Ind. Cas. 55. 

(6) 14 C. W. N. 114; 3 Ind. Cas. 47. 

(7) 13 C. L. J. 26; 9 Ind. Cas. 213. 

(8) 5 Ind. Gas. 89; 11 C. L. J. 357;14C. W. N. 
433. 

(9) 15 A. 198. 

(10) 24 A. 882. 


clearly opposed to the decision of the Judicial 
Committee in the case of Mungul Pershad v. 
Grija Kant (1). 

The result, therefore, is that the order 
made by the Court below cannot be sup¬ 
ported. The appeal is allowed and execution 
is directed to proceed. Tlie appellant is 
entitled to his costs both here and in the 
Court below. We assess the hearing fee in 

this Court at two gold mohurs. 

Appeal allowed. 

CALCUTTA HIGH COURT. 

Miscellaneous Civil Appeal No. 305 

OK 1909, 

April 28, 1911. 

Present: —Sir Lawrence Jenkins, Kt., Chief 
Justice, and Mr. Justice Coxe. 

PARESH NATH MALLIK— Auciion- 
PCECUASEU—Appellant 

versus 

HARI CARAN DEY—Ji'DaMENT-UEBTOR— 

Respondent. 

fraud, ivhat i!;—Execufion of decree^Ex \mte decree 
— Snie - Ex parte decree st’f after ■<ale-^Tiile of 

fiHrchatier for valne. 

The word “fraud ' is vciy loosely used in eases for 
setting aside of sales: every irregularity is taken to 
bo fraud with the eonsecjucnce that sueh a linding 
involves. A finding of fraud should be reserved 
for that which is dislionest and inomlly wrong; 
a vague general finding of finiud is not sufficient; 
actual fraud must be established. 

In an execution sale under an ex parte decree, to all 
appearances in order, a person became a ptirchaser 
for value. Subsequently, the ex parte decree was set 
aside as it was proved that summons had not been 
duly served: 

Held, that the sale was valid and the pui'chascr 
could not be depnved of the benefit of his purchase. 

It is the policy of the Court, and a very wise policy, 
to protect its purchasers, for althougli in an individual 
case there may be some hardship, it would be far more 
prejudicial to the general body of judgment-debtors 
that any doubts should be thrown upon titles 
acquired by purchasers in execution under decrees 
which are to all appearances in order and free from 
objection. 

Appeal from the order of the District Judge 
of Hoogbly, dated March 31st, 1910, confirm¬ 
ing that of the Munsif of Serampur, dated 
October 11th, 1909. 

Bubu Dwarka Nath Mitter^ for the Appel¬ 
lant. 

Babus Boidya Nath Dutt and Tarakeswar 
Pal Ghowdhuryf for the Respondent. 

JUDGMENT. 

Jenkins, C. J.—This appeal arises out 
of an application to set aside a sale held in 
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execution of a decree for rent. Tins decree 
was passed cj’ part(j in IDO.S, and on the 12tli 
February 1903 there was a sale in execution 
of this decree at which the appellant before 
us became the purchaser. It is this sale that 
is now impugned. On the 17th of M^y 
1906 an application was made to have the 
decree set aside, and on the *21st of ^^ay 
an application was made to have the sale set 
aside. On the 19th of August this application 
to have the sale .set aside was dismissed and 
though an application was subsequently made 
for its restoration that application was re¬ 
jected, On the Ist of fciepteraber 1906 the 
decree was set aside, and the suit was re¬ 
stored, with the result that a modified decree 
was passed in the plaintiff’s favour. On the 
5th February 1909 the present application 
was made to have the sale set aside. 

I may deal with one point at once; It 
is the sugges'ion that there is fraud in this 
case. That suggestion is passed upon a 
remark by the Munsif to this effect, “the auc¬ 
tion-purchaser is in no way connected with 
the fraud proved in this case.” Though 
the Munsif there implies that there was 
fraud there is nothing in his judgment which 
justifies the conclusions of fraud. The view 
that there was fraud manifestly did not find 
favour with the District Judge, because he 
makes no reference to it, and there is nothing 
direct or indirect in his judgment that sug¬ 
gests that he thought there was fraud. The 
fact is that the word/rawd is very loosely used 
in this class of case—any irregularity is 
taken to be fraud with the conseqence that 
such a finding involves. But a finding of 
fraud should be reserved for that which is 
dishonest and morally wrong; and it is not 
iufficient to come to a vague, general finding 
of fraud; actual fraud must be established. 
In this view of the case it is unnecessary 
for me to consider the question that has been 
argued before us whether, if there be fraud, 
an auction-purchaser is affected by it, though 
he himself may be innocent ofthe fraud. It 
is said that there is authority to that effect. 
But should the case arise for consideration, 

I think it would be undesirable for anj^ 
Court to come to a conclusion upon that 
point, without having regard to what 
was laid down by their Lordships of 
the Privy Council in Lalla Bunseedhur 
Koonwar Y, Bindeseree Butt Singh (1). The 

(1) 10 U. I. A. 4o4 at p. 473. 


ground on which the decree of 1903 was set 

aside was that it was ex parley and the 
summons had not been served. Therefore, 
those conditions were established which en¬ 
titled the aggrieved defendant to have the 
decree set aside under section lOS. But 
though the decree was thus set aside in Sep¬ 
tember 1906, the Court could not have 
passed its decree in 1903 without holding 
that the summons had been duly served; 
that is the condition laid down by sec¬ 
tion IbO of the Civil Procedure Code of 
18b2. So we have this position, that the 
Court wrongly, as events have subsequent¬ 
ly shown, found that though the defendant 
was not present the summons had been 
duly served. The purchaser was entitled 
to rely on that finding. He had not the 
opportunity or the means of questioning the 
propriety of the decision at which the Court 
had arrived when it determined that the 
conditions were established entitling it 
to pass an ex parte decree; and the Court 
should have much hesitation in visiting a 
purchaser at one of its sales with the con¬ 
sequences of an irregularity or defect of 
procedure which was not discovered, by its 
officers, and was not apparent on the face of 
the record. The position, thus, is that under 
a decree, to all appearances in order, the 
present appellant became a purchaser, why 
is he to bo deprived of the benefit of his 
purchase? I have already said, there was no 
fraud to which he could have been a party. 
At the same time it is the policy of the Court 
and a very wise policy, to protect its pur¬ 
chasers, for although in an individual case 
there may be some hardship it would be 
far more prejadicial to the general body 
of judment-debtors that any doubts should 
be thrown upon titles acquired by purchaser 
in execution under decrees which are to 
all appearances in order and free from ob¬ 
jection. The decree under which the ap¬ 
pellant bought was not a nullity, it stood 
until it was set aside, and so the doctrine 
laid down in Khiurajmal v. Bairn (2) has no 
application. On the contrary, what was said 
by the Privy Council in Malkarjun v. Narhari 
(3) is apposite. Lord Hobhouse there said, ‘‘it 
was contended that the preson served was 
not the right person but the Court having re- 

(2) 32 C. 296f 3 A. L. J. 71; 1 C. L. J. 6S4; 7 Bom. 

L. R. 1; 9 C. W. N. 201. 

(3) 25 B. 337; 27 I. A. 2J6. 
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ceived his protest decided that he was the 
right person, and so proceeded with the exe* 
cation; and in so doing the Court was 
exercising its jurisdiction. It made a sad 
mistake, it is true; but a Court has juris* 
diction to decide wrong as well as right. If 
it decides wrong, the wronged party can 
only take the course prescribed by law for 
setting matters right, and if that course is 
not taken the decision, however wrong, can¬ 
not be disturbed.” So here, as I have al¬ 
ready indicated, the Court decided in 1903 
t!>at there was sufticient proof of the service 
of summons. He was entitled so to decide 
and the purchaser was entitled to rely on tiiat 
decision. 

In the circumstances, it appears to me 
that there is no sufficient ground on which 
the purchase by the appellant, who is an 
innocent purchaser for value, should be dis¬ 
turbed, and I, therefore, hold the decree of 
the lower Appellate Court should be re¬ 
versed and the application dismissed. I 
may mention a further difficulty in the pre¬ 
sent applicant^s way. As his application 
to have the sale set aside was dismissed 
and the application for restoration was re¬ 
jected, it is at least doubtful whether he can 
successfully prefer the present application for 
the same purpose. 

The appellant is entitled to his costs in all 
Courts. We fix the hearing fee in this Court 
at two gold mohurs. 

CoxE, J.—I agree. 

Application ilismisned. 


CALCUTTA HIGH COURT. 

Skcond Civil Appeal No. 1928 or 1908. 

December 21, 1910. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Coxe. 

JOY KALI ROY CHOWDHRY— 
Dependant—Appellant 
Venus 

HEMANGINI DEBT —Plaintiff— 

Respondant. 

Kes judicuta —Decree fuf rent— Refutiounhlp oj land’ 
lard anti te^nanf—Phyntcal pot‘>‘eK>':ioii —Abridgment of 
title—AdreiKe jfoescenion—Heginfration of name, irhether 
eiiniralent to itom’neion. 

A docr<M‘ for rent operates as rca judicata upon the 
(juestion of the existence of the relationship of land¬ 
lord ajid tenant between tlie parties. 


Radlui Mtiilhub V. Monohur, \5 C.’Jtia, Kaitincar v, 
Mohendra,*io C. 136 und Ekabbar v. Harn Bara, 8 liul. 
Cas. 660; 13 C. L J. 1; 1.5 C. W. N. 33.5, referred to. 

Although a person may be in physical ]M>KHes8ioii of 
l)roperty, his title therein may be abridged by 
[•(“ason of adverse possession on the part of his 
opponent. 

Although registmtion of name underthe Land Regis- 
(ration Act may be evidence of jiossession, it is not 
necessarily equivalent to jietual possession, nor is it 
sutlieiont to interrupt the adverse posses^ion of the 
oppotiont of the person whose name has hecn regis- 
tered. '' 

Appeal from the decree of the District 
Judge of 2 i'Pergannahs, dated June 6th, 1908 
reversing that of the Mun.sif of Alipur, dated 
November lltli. J907. 

Babus Buidya Nath Dntt and Atnl Krishna 
Roy, for the Appellant. 

Babus Dwarkn Nath Chakravarti, Tarak 
Chandra Chakrararti, Snrendra Nath Roy and 
Satyendra Nalh Roy, for the Respondent. 

JLDGMENT.—This is an appeal on 
behalf of the defendants in an action for re¬ 
covery of pos.seasion of immoveable property. 
The property in dispute is a half- 
anna share in chak Roshan Mahomed which 
at one time admittedly belonged to the pre- 
decessor-in-interest of the appellant Dina 
Na^th Roy Chowdhury. On the 2oth August 
lb/3, lialf-anna .sliare of the three-annas 
which belonged to Dina Nath was sold at an 
auction-sale and purchased by one Nobin 
Krishna. Nobin Krishna apparently did not 
obtain possession of tlie property purchased 
by him and on the 21st October 1887, he 
sued the heir.s of Dina Nath for recovery 
of possession. He got a decree and obtained 
delivery of possession through Court on the 
25th April 1892. Meanwhile, on the 7th No- 

vember 1884, the plaintifP-respondentliad taken 

a pvtni lease from Dina Nath in respect of the 
entire three anna share. The plaintiif was 
not made a party to the suit by Nobin 
Krishna and the decree must be treated as 
apparently not binding upon her. On the 
21st February 1698, the plaintiff purchased 
from the widow of Nobin Krishna a half .share 
of the three-annas owned by Dina Nath, that 
is, the share covered by the decree in the suit 
of 1887. After this purchase, the plaintiff 
appears to have repudiated the pntni in res¬ 
pect of the share covered by the conveyance. 
The defendants, however, successfully assert^ 
ed their title and recovered rent from her by 
suit for the period between Bysak 1304 and 
Chatter 1312; that is from 14th April 1897 
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to 13th April 1906. The plaintiff now 
seeks for a declaration of her title to this one- 
half share and for recovery of possession. 
The Court of first instance found that the 
suit was barred by limitation. That finding 
has not been accepted by the District Judge 
who has made a decree in favour of the plain¬ 
tiff. In our opinion, it is reasonably plain 
that the suit is barred by limitation. 

The Original Court found that Nobin 
Krishna, although he obtained delivery of 
possession on the 25th April 1892, did not ac¬ 
tually get possession of the property. The 
District Judge has found that Nobin was not 
in possession from the 25th April lb&2 up to 
the 21st February 1895, when the property 
was conveyed to the prsent plaintiff. We 
have thus the fundamental fact that the 
defendants have been in adverse possession 
of the property since the 25th April 1892, 
The questisn next arises, whether this adverse 
possession has continued up to the date of the 
present litigation. The Di.strict Judge has 
found, in concurrence with the Court of first 
instance, that the defendants have successfully 
obtained decrees for rent against the plaintiff 
for the period which intervenes between 
April 1897 and April 1906. In successive 
suits for rent brought by the defendants, the 
plaintiff asserted that she had, by her pur¬ 
chase from the widow of Nobin, acquired one- 
half share of the superior interest; in other 
words, that one-half of the share covered by 
the putni of 1884 had vested in her as pro¬ 
prietor. This defence, however, was unsuc¬ 
cessful and the result was that a decree for 
rent was made in favour of the defendants 
against the plaintiff. Such decree clearly 
operates as re judicata upon the question of 
the existence of the relationship of land¬ 
lord and tenant between the parties iRadha 
Madhub v. Monohur (1); Kasiswar v. Mokendra 
(2); Ekabary. Hara Bewah (3j]. It follows, 

consequently, that the adverse possession of the 
defendants has continued from 1892 to 1906. 
But it has been strenuously contended by 
the learned Vakil for the plaintiff-respondent 
that the adverse possession was interrupted 
by reason of two circumstances. 

It has been suggested, in the first place,that 
as the plaintiff was in actual possession of the 
land and as she asserted a title hostile to that 


(1) 16 C. 766? 16 I. A. 97. 



of the defendants, the adverse possession of 
the defendants must be taken to have been 
interrupted. This contention is clearly unsus¬ 
tainable in view of the decision of the Judicial 
Committee in the case of Secretary of State v. 
Krishna Moni Gupta (4), and of this Court 
in the case of Bidhumukhi Dasi v. Jitendra 
Nath Roy (5). The effect of these decisions 
is to show that, although a person may 
be in physical possession of property, his title 
therein may be abridged by reason of adverse 
possession on the part of the opponent. In 
the case before us, it is clear that so far as 
the representatives of Nobin were concerned, 
there was adverse pos.session as against 
them on the part of the defendants. 
In so far as the plaintiff claims to be the 

representative-in-interest of Nobin by reason 

of her purchase in 1898, there has also been 
adverse possession, because the defendants 
have successfully asserted a title superior to 
that of the plaintiff. Consequently, we must 
hold that there was no interruption of the 
adverse possession of the defendants by reason 
merely of the circumstance that the plaintiff 
was in actual occupation of the lands. 

It has been suggested, in the second place, 
that the adverse possession of the defendants 
was interrupted because the name of the 
plaintiff was registered under the Provision 
of the Und Registration Act from the 6th 
September 1903 to the 10th September 
1904. It appears, that at one 
the proceedings under the Land Regis¬ 
tration Act, the plaintiff obteind an order 
in her favour which was subsequently can¬ 
celled. It has bee» *7 ‘^is regis- 

Vakil for the „*,‘”‘piaintilf was 

tration of * and that at any rate 

equivalent to possess , 

it was sufhc.ent support of 

{’hfs'view, reliance has been placed upon the 
this view, ic /ana6 

decision of the Ackaryya 

Sheikh V. (7) and 

(6)- Mamtaz-Jid-din, v. '■ X,. 

XX a—. j. r;- 

ra!ed in these cases that where the rightful 

(4) 29 C. 518 (P. C.); 29 I. A. m 

(5) 10 C. L. J. 627; 4 Ind. Cas. 443. 

(6) 10 C. VV. N. 1081; 33 C. 821. 

(7) 2 C. L. J. 1. 

(8) 9 C. W. N, 1061. 
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owner of land hne been disposseseed but has 

sacoeeded in ousting thetrespasaer without re- 

course to law and has continued in occupation 
until he has lost possession by virtue of a 
dLree obtanined by the trepasser under sec 

tn 9 of the SpeoiHe Relief Act. the possession 

so obtained by the rightfu owner 
Sion within the meaning of Artie e U2 of the 
Limitation Act. In the case before us, how- 
ever, there was no possession on the part or 
the plaintiff as proprietor between Septembei 
1903 and September 1906. The position 
cannot possibly be maintained that the mere 
fact of the registration of her name in the 
Collectorate was equivalent to possession as 
proprietor; or, in other words, was equwalent 
[o L ouster of the defendants. It is well- 
settled that, although registration of name 
under the Land Registration Act may be 
evidence of possession, it is not necessarily 
equivalent to actual possession [bhyama 

Zndan v. Mahomed Zarij (9 , the decision 
in which case was subsequently affirmed on 
an anneal preferred under section 15 of the 
Letterr Patent]. It is clear, therefore, t at 
in this view also the adverse possession of the 

defendants has not been interrupted. 

The inference is, therefore, irresistible that 
the defendants have been in adverse possession 

from the 25th April lt;92 to the t-Jth Love- 
ber 1906 when the present action \yas com¬ 
menced It may be conceded that this adverse 
possession has not been of the same character 
throughout the period from the “Oth April 
1892 to the 21st February 169b when the 

defendants kept the representatives of Nobin 
out of pos.session of the property, they were 
not in actual possession but collected rent from 
the tenants. At that tim-? the plaintiff was 
in possession or was entitled to be in possession 
as pufniifar, although it is asserted on behalf ot 
the plaintiff that no rent was collected under 
the pntni at any time anterior to 1892. Since 
the 21st February 1898, the defendants have 
been in occupation by receipt of rent from the 
plaintiffs which she was obliged to pay under 
due process of law. Consequently, the defend¬ 
ants have been in adverse possession from 
1892 to 1906 In this view the title of the 
plaintiff, if any, has been extinguished by 
adverse possession on the part of the defend¬ 
ants. 

We may add that the view we take is 
supported by the finding of the learned Dis- 

(9) 9 C. h, J. 91; 3 lud. Cas. 693, 


trict Judge, and his view would have been 
in agreement with the conclusion at which 
we have arrived, if he had not erroneously 
held that the 10th Falyun ISM (-1st heb- 
ruary 1898), that is, the date of the convey¬ 
ance in favour of the plaintiff was an enor 
to Baishakh 1304., (April and May 1897) 

which was the commencement of the Pec'®^ 

in respect of which the plaintiff was obliged 
to pay rent to the defendants _ 

The result, therefore, is that this appeal 
must be allowed, the decree of the District 
Judge set aside and the suit dismissed with 

costs in all the Courts, 

Appsai aiioived. 


PUNJAB CHIKF COURT. 

Second Civil Api’Eal No. 1165 of 1910. 

May 8, 1911. 

Mr. Justice Johnstone. 
HARNAM SIGNH and others— 

Appellants 

vemis 

Musaniniat HARDKVI and others 

Respondents. 

— Soflhis of mau/a Bhauiipurn, Jog- 

rao„ Die-trict JiuUilnno - Ane»ntloi>—Socce.<gioii — 
Custom O.llimiu Lnw-CollafemU i» the fourth degree, 

irUether exclude daughterB-hitiaf pret^umptwh m cofV 

o/Kliairit*. espcciolhj of Sodhis-Presuinptum, how re- 
hutted—Proiyer test in such coses. 

Sodhis ufMtinzo Bhamipura, Tohsil Ja"i*aon, Di.-i- 
trict Ludhiana, d*. not follow a<rricaltni-ol custom 
in connection with alienations of, or succession to, 
ancestral iinmoveahle property hut follow Hindu 
Law. and collaterals in the fourtli decree do not ex¬ 
clude daujrliters. c ,, . • 

The iiiifiol presumption in the case of khairit,, 

nnd especially of Sodhis, is that they follow Himlu 
Law. They are not essentially agncnlturist.s, and 
they have, as a rule and as a tribe, a iinestly 
status. This presumption can Ik* rehutted hy proof 
of a special custom, or of special incidents and cir- 
cumstances calculated, according to the authorities, 

to shift the burden of proof. 

In cases in which it is presumed that persons, 
not essentially agriculturists by race, follow agri- 
cultural custom, the (luestion always is, whether 
they form a compact village community, or at least 
a compact and considerable body of land, 
owners in a more or less homogeneous village. If 
they do, and if they have been aj^iculturist.s 
for generations, the presumption afoi*esaid is made. 

But while the absence of the adoption of agri- 
culture as a moans of livelihooil for several gener¬ 
ations is fatal to the plea that custom is follow¬ 
ed, it must not be supposed that in all cases the ei. 
istenco of this incident is sufticient in itself to prove 
that custom is uecessarily followed. 
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Appeal from the order of the Additional 
Divisional Judpe, Ambala Division, dated the 
18th July 1910, confirming that of the 
Munsif, Ist Class, Ludhiana, dated the 15th 
January 1906, dismissing plaintiff’s claim. 

Tiflla Lnjpal Rai, for the Appellants. 

Rai Bahadur Lala Lul Chaml and Bakhshi 
Sohaii LnJ, for the Re.spondents. 

JUDGMENT.— These three appeals 
(Nos. 1165 to 116/ of 1910) all turn upon 
the same point. They have been tried 
together below and have been argued together 
before me, and a single judgment will suftice 
to dipose of them all. 

The three suits were brought by the same 

plaintiffs, who are reversioners in the fourth 

degree of the last male holder of the lands 
involved, for declarations that certain 
alienations made by defendant®, widows, 
should have no effect against plaintiff’s rights 
oiter the ladies’ deaths. 

The first Court found:— 

(a) that the land.s are not proved 
ancestral; 

that the parties follow their per¬ 
sonal {llinJn} law, under wl.ich 
daughters are not excluded by 
collaterals like plaintiffs; and so 
that Court dismissed plaintiff’s suits 
but without costs. 

On appeal the learned Divisional Judge 
(Mr. Mul Raj) held that the of proving 
that the parties follow Hindu Law lay on 
defendants, and that the oiius had not been 
discharged. He thereupon accepted the 
appeals and remanded the cases under Order 
XLT, rule 23, Civil Procedure Code, to the 
first Court for re-trial. 

Appeal to this Court (Civil Appeal 
No. 793 of 1909) resulted in the setting 
aside of these orders, the suits not having 
been decided on a preliminary point and the 
remand of appeals to the Divisional Court 
for decision according to law; and in the 
end the new Divisional Judge (Mr. Ellis) in 
an exhaustive and able judgment, dated 18th 
July 1910, dismissed the appeals, finding, 
as the first Court did, that the property is 
all ancestral, and going on to role that the 
presumption, on the precedents and authori¬ 
ties, is against Sodhi Khntris following 
agricultural custom and that this presump¬ 
tion has not been rebutted. 

The defendants coming on bore on the 
revision side have succeeded in having their 


petitions admitted as further appeals under 
section 70 (1) (5), Punjab Courts Act, upon 
the question of custom. The question of the 
ancestral nature of the land is disposed of 
and cannot be touched upon here. I have 
heard arguments on the question of Custom 
versus Hindu Law and my opinion is much 
the same as that of the learned Divisional 
Judge Mr. Ellis. 

The way I look at the case is this. The 
initial presumption in the case of Khatris, and 
especially of Sodhis, is that they follow Hindu 
Law. l_Maya v. Qurdtt Stngh (1)], They are 
not essentially agriculturists, and they have as 
a rule and as a tribe, a priestly status. The 
presumption has to be met by the plaintiffs 
with proof of a special custom, or of special 
incidents and circumstances calculated 
according to the authorities, to shift the 
burden of proof. Afr. Lajpat Rai, speaking for 
the plaintiffs instances, the following special 
circnmstnnces, namely. 

(i) Family estahlislied in the village 
since 1823. 

(m) Means of subsistence—agriculture, 

(tii) Not shown that these Sodhis exer¬ 
cise priestly functions. 

(tV) Jnneo abandoned. 

(v) Alarriage by Kareiva and Anand 
practised. 

(n) Apart from these three alienations 
there was anotlier among Sodhis of 
a simalar kind in connection with 
which it is asserted that there was a 
law suit (Chief Court Civil Appeal 
No. 60 of 1902), in which the 
result was practically in favour of 
the reversioners and against 
daughters. 

At first sight, all this looks serious for 
defendants, but the above contentions are, 
liable to large discounts. In cases in which 
it ha.s been presumed that persons not 
essentially agriculturists by race, follow 
agricultural custom, much stress has always 
been laid upon the question whether they 
form a compact village community, or at 
least a compact and cosiderable body of 
land owners in a more or less homogeneous 
village: Of. Civil Appeal No. 997 of 1906, 
quoted in Sardar Singh v. Maharaj Das (2). 

O) 1 P. R. 1910: 128 P. W. R. 1909; 145 P. L. R. 

HO *; 4 Ind. Cos. 947. 

(Z) 79 P. R. 1909; 127 P. W. R. 1909; 3 Ind. Cm. 

eoR. 
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1£ they do, and if they have been agriculturiets 
for generations, the presumption aforesaid is 
generally made, but here, though these 
Sodhis have held land in the village for nearly 
90 years, they did not come in with the 
founders, they are only hahza they 

number only five families, holding 100 acres 
of land out of a village area of 3,000 acres. 
Then there is no positive evidence one way 
or the other whether they live solely by 
agriculture, one would imagine it would be 
difhcult for five families to live on the profits 
to so small an area as tint stated above. As 
to abandonment of Janeo and no actual 
exercise of priestly functions see the ana¬ 
logous case Oopal Singh v. Sukha Singh ( 
dealing with Brakmana who had become 
Sikhs. I do not think much can be inferrred 
from the adoption of irregular marriage 
customs, and, after considering the facts and 
results of Civil Appeal No. CO of 1902 

aforesaid, wliich was compromised in a 
manner very unfavourable to the reversioners, 

1 cannot see that it helps plaintilTs. 

Of the rulings quoted by Counsel the 
following relate to Sodhi khatris:-^ 

Harvans Singh v. Ifarnam Singh (4) 
Tahiti (ZirA, District Ferozepore), Sadi 
Kartar Singh v. Sher Singh (5) (Tahsil 
Muktear, District Ferozepore), Civil Appeal 
No. 2647 of 1884 (District Ferozepore), 
Sardar Singh v. Mah^raj Das (2), {Tohsil 
Batala District Gurdbspur ). In Ifart'ans 
Singh v. Harnam Singh (4) a Full Bench 
case, it was assumed for the purposes of the 
reference that the parties followed custom, 
the ruling is of no use to us here. In Sodi 
Kartar Singh v. Sher Singh (5) it was found, 
upon instances and the opinions of aged and 
respectable persons, that reversioners could 
control alienations. 1 cannot see how this 
case helps the plaintiffs as it was decided 
on its own special facts. The unpublished 
judgment seems to me to have no bearing 
on the case before me, and Sardar Singh v. 
Maharaj Das (2) is all in favour of defend¬ 
ant. In that case 1 explained what was, in 
my opinion, the proper way of looking at 
these cases. 

There are some Bedi Khatri cases that 
are worth looking at in this connection, e, j/., 

(3) 58 P. 11. 1900. 

(4) 84 P. U. 189N. 

(5) 5C P. K. 1895. 
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Kknzan Singh v, Maddi (6), Nihal Chand 
V. Bhagwan Singh (7) and JJttam Singh v. 
Jhanda Singh (tf) and from Hoshiarpur. In 
Nihal Chand v. Bhagwan Singh (7) one test 
in questions like the present was stated to bo 
the adoption of agriculture as a means of 
livelihood for several generations; that is to 
say, the absence of this incident was held to 
be fatal to the plea that custgm was 
followed. But it must not be supposed that 
in all cases the existence of this incident is 
sufficient in itself to prove the opposite. 

Considering all these authorities and the 
facts of the present case, and the entire 
ab.sence of positive proof of the adoption of 
agricultural custom by this family, I have no 
hesitation in agreeing with the learned 
Divisional Judge that these Sodhis of Mausa 
Bharaipura, Ta/m'Uagraon, District Ludhiana 
do not follow agricultural custom in connec¬ 
tion with alienations of, or succession to, 
ancestral immoveable property but follow 
Hindu Law, and that collaterals in the fourtlj 
degree do not exclude daughters. 

1 dismiss all three appeals with costs. 

Appeals dismissed. 

(6) 122 P. K. 1893. 

(7) 33 P. R. 1907; 9 P. L. R. 190S. 

(8) 21 P. H. 1896. 


PUNJAB CHIEF COURT. 

First Civii. Appeal No. 423 op 1909. 

May 5, 1911. 

Present: —Mr. Ju.stice Shah Din and 
^Ir. Justice Chevis. 

SUNDER SINGH and others—Defendants 

—Appellants 

tersus 

SAJJAN SINGH and others—Plaintiffs 
AND Defendants—Respondents. 

j)C*iid«*ns—.4 havlinj equal 

or superior right to pre-emptor buying property dur. 
iuy pendency of suit—Application of the doctrine o/lis 
pendens Punjab Pre^emptiou Act (Jl of 1905J, .■<. 14, 
ap[ilica(ion of. 

Tito tloctrine of Us {H'ndeu/t does not apply to a 
ease wIkto a person, liaving an ctjunl or superior 
riglit to a plaintiff pre-emptor, a.sserts that right 
out of Court while the plaintiff's claim is pend¬ 
ing in Ctjurt and the vendee-defondant re-sells the 
property to the former by a j>rivate sale in recogni¬ 
tion of that right, 

8ecti«>n I4cif the Ptinjab Pre-emption Act applies 
only to cast's in which several pre-emptor.s, in 
respect of «>ne particular sale, are found by the 
Ct'urt to he otnially entitled to the right of pir. 
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emption. It docs not apply to a case in which a 
pro-oinptor is claiming to enforce liis right of pre¬ 
emption hy suit against an original vendee or a second 
vendee who has an e<|unl right of pre-emption with 
such pre-emptor. 

A. sold some land to B. on 12th June 1906. B. sold 
it to C. >>n I7th June 1907. Oti 9th June 1908 7). sued 

4 

to pre-empt the sale in favour of C., on 11th June 
1908 C. re-sold tin* land to A. in rt'cognition «)f ..-I’s 
right of pre-emption, d. ami D. had equal riglits to 
pre-empt the sale to C. .1. was impleaded ns .defeml- 
ant in D.’s suit. 

Ih'ld, (1) that as d.’s riglit of pi'C-emption existed 
prior to th(‘ institution of 7).'s suit and as tlie re-sale 
in d.'s favour was etfccted in recognition of that 
right, the ride f)f //.-*■ pc/otexs had no np)>lication. 

Mahmud Khan v, Khuilo Bakhsh, 26 P. R. IfOS, 
Muhn7umiid Khan v. Snnlat, 7 P. K. 1910; 5 Ind. Cas. 
249, followetl. 

Ghuaiteit v. (rot/nfi, 30 A. 467, tiot followetl. 

(2) That ns there' was otdy one ]>re-emtor D. 
before the Court, section 14 of the Pre-emption Act 
did not apply. 

Second appeal from the order of tlie Divi¬ 
sional Judge, Ferozepore, dated 15tli Febru¬ 
ary 1909, reversing that of the Siih-Judge 
1st grade Ferozepore, dated 30th November 
1908, dismissing plaintiff’s claim. 

Bakhshi Tek Chand, for the Appellant. 
Bhagat Govind Dnss, for the Ile.spondents. 
JUDGMKNT.—The facts of this case 
are briefly these. Tlie land in suit consists 
of two plots: 

(1) 41 hannhf I murZa of land comprised in 
khewat No. 471 A7iasra Nos. 45£6, 4587 and 
46C9, and ( 2 ) 58 kanah‘, 15 marJas of land, 
being 3 lOtb of 195 kanaJs, 19 m* rZoscomprised 
in khewat No.s. 472, 476, khewat Nos. 471 also 
includes khasra No. 1225, ccn.sisting of 48 
kajialSf 8 vinrJas cf land, which is not in 
dispute. 

The land in suit originally belonged to 
Sunder Singh and Thumri, sons of Ram 
Singh, defendants Nos. 3 and 4, who sold it to 
Sunder Singh, son of Moluk Singh, defendant 
No. 1, on the 12th June 19^6. On tlie 17th 
June 1907 defendant No. 1 sold this land to 
Harnam Singh defendant No. 2, for 
Rs. 2,000. The plaintiff, Sajjan Singh, in¬ 
stituted the suit for pre-emption, out of which 
the present appeal has arisen, on the 9th 
June 1908. On the 10th June 1908 defendants 
Nos. 3 and 4 sent a registered notice to de¬ 
fendant No. 2, Harnam Singh, stating that 
they had a ri^ht of pre-emption in respect 
of the land which he had purchased from 
Sunder Singh and threatening him with a 
suit if he did not give up the land to them. 
On the 11th June 1908, Harnam Singh sold 


the land to defendants Nos. 3 and 4 in recog¬ 
nition of their right of pre-emption. On the 
2nd July 1908, on which Sujjan Singh's suit 
was fixed for hearing, Sunder Singh and 
Thumri were impleaded as defendants by 
order of Court, and they put in their pleas on 
29th Jub^, urging that the plaintiff’s right 
of pre-emption was not superior to theirs, and 
that as against them his suit should be dis¬ 
missed. In replication, it was urged by the 
plaintiff inter alia, that the re-sale in favour of 
defendants Nos. 3 and 4 by the original vendee 
Harnam Singh, having been made pendente 
lite was invalid and could not affect his right 
of pre-emption. He did not, however, dispute 
that the right of pre-emption of defendants 
Nos. 3 and 4 was equal to his. The first Court 
framed several issue, of which the second 
and third is.sues. which only need be noticed 
at this stage of the case, were,— 

(2) Whether the re-sale in favour of de¬ 
fendants, Sunder Singh and Thumri, was not 
binding (on the plaintiff) and was bad by 
reason of having been made pendente lite\ and 

(3) whether the re-sale in question was a 
hona fide transaction ****** f 

On these issues, the Court held that the 
re-sale by the first vendee in favour of Sunder 
Singh and Thumri was a Lena hde transaction 
and that, upon the principle laid down in 
Mahomed Khan v. Khuda Bakhsh (1) the 
doctrine of Us pendens did not apply to the 
said re-sale. The Court further held that 
as the plaintiff liad failed to prove that his 
right of pre-emption was superior to that of 
defendants Nos. 3 and 4 his suit could not 
succeed against them, and it, tlierefore, dis¬ 
missed the suit. 

On appeal, the Divisional Judge agreed 
with the first Court in holding that the re¬ 
sale to defendants Nos. 3 and 4 was a hona fide 
transaction and that the rule of Us pendens 
did not apply to it, because, in the language 
of the learned Judge, * defendants Nos. 3 and 
4 having asserted their pre existing right by 
the purchase of the 11th June 1908 
are in as good a position as if they had 
brought a suit for pre-emption.” The Di¬ 
visional Judge further laid down that defend¬ 
ants Nos. 3 and 4** must in fact be classed as 
rival pre-emptors equally entitled with plain¬ 
tiff within the meaning of section 14 of the 

(1) 26 P. R. 1908; 39 P. W. R. 1903; 146 P. L. R. 
1908. 
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Punjab Pre-emption Act” and be remanded 
the case under Order XLT, rule 23, Civil 
Procedure Code, with a declaration to the 
first Court to decide what share the plain*!lt’ 
was entitled to in the land in dispute and also 
as to whether the price mentioned in the 
second deed of sale had been paid or fixed in 
good faith. 

^ From that order of remand defendants 
Nos. 3 and 4 have preferred an appeal to this 
Court, and we liave lieard full arguments on 
both sides on the main questions involved in 
the case. Those questions are (1) whetlier 
the re-sale by the original vendee in 
favour of defendants Nos 3 and 4 was had in 
law i)j' reason of it.s liaving been made p^n- 
ihnteUte, and (2) whether, if the rule of 
paideus did not apply to the re-sale in question 
and it was not. therefore, invalid, the plaintiif, 
having unequal right of pre-emption with’ 
defendant.s No.s. 3 and 4, was entitled to share 
in the land in dispute under section 11 of 
the Punjab Pre-emption Act. 

Ppon the first question we think that the 
view taken by the Courts below is correct, 
namely, tliat since the re-sale, in favour of 
defendants Nos. 3 and 4, was made by Har- 
nam Singh in recognition of their pre¬ 
existing right of pre-emption which was 
admittedly superior to his, the mere 
tact that that re-salo was made after the 
plaintiil had brought hi.s suit for pre-emption 
against Harnam Singh to enforce his own 
rigid of pre-emption was not of itself suffi- 
cient to vitiate the .said re-sale as one opposed 
to the doctrine of//,• i„ support of 

his position that the rule of /u peinWs-ap¬ 
plied to the re-sale by Harnam Singh the 
plaintiff’s Pleader has relied on the decision 
of the Allahabad High Court in OhasiH v 
fjohind (2), of which the head-note runs as 

“ Afte.’ tl,e liling of n suit fo,- pue-emptio.. 
but betore service of sanimoiis on the 
defeuclants, tlie defeudaut-vendee re-sold 
tlie property claimed to a second vendee who 
bad equal rights as a co sliarer with the plain- 
tin. -tnIS second vendee was added by the 

Court as a party defendant, but the plaint 
was not amended and the plaintiff did not 

/M I M in iiis favour. 

Jreld, hat the doctrine of Us penJeus applied 

and the plaintiff was entitled to a Decree.” 

(2J 30 A. 4U7; 5 A. L. J. 477; A. W. N. (1908) 221 


This ruling is. no doubt, in favour of the plain- 
tiff, but as it is opposed to the principle laid 
down in the decisions of our own Court in 
Mahmwl Khan y.KhHdaBnkhsh(\), and 
Muhammad Khan v. fiardar (3). and as we 
concur in the view adopted in the two last 
mentioned cases, we must, with all due res¬ 
pect to the learned Judge.s of the Allahabad 
Higli Court, decline to follow their ruling. 
In tlie Allahabad case the position of a per¬ 
son entitled to a right of pre-emption in res¬ 
pect of a particular sale who asserts that 
right privately and in recognition of whose 
right the original vendee re-.sells tlie subject 
of sale to him, ha.s not been kept in view 
and it has been assumed that the .second ven¬ 
dee had acquired rights in the property sold 
simply by reason of the re-sale in liis favour, 

thus deriving title under the first vendee by 

the alienation made by him pending the .suit. 
Jn our opinion, this is an erroneous view of 
the legal position of a per-emptor who suc¬ 
cessfully enforces his right of pre-emption 
against the original vendee by obtaining a 
re sale privately in his favour, the correct view 
being the one which is fully explained in 
Mahmud Khan v. Khuda Bahhsh (1) 
The following extracts from the judgment of 
the Division Bench in that case have a direct 
bearing upon the point before us. 

“Put broadly and briefly, the doctrine 
of hs p.mdim forbids creation of new 
rights over property already the subject of 
suit, pnidchtelife, whicii are calculated to injuro 
the riglits of the claimant. It does not, and 
if we consider for a moment we see tiiat it 
could not. apply to the a.ssertion of rights 

which existed prior to tlie institution of the 
pending suit ” * # # 

No doubt he (the second vendee) get.s no 
further rights as against the respondent (pre- 
einptor) by the deed of sale p^r se but he can 
maintain that sale if he can prove a pre-ex- 
istent right to have it executed in his favour, 
bo far does the doctrine of lis pendens apply, 
that the sale could create no new right in his 

favour having its birth sub.sequent to the 

suits of the respondent but obviously he is 
not debarred from asserting any pre-existent 

right he may have had against the vendor 
and the vendee by the mere fact that some 
one else had brought a claim against 

7 1'. U. 1910; U P. W, R. loiQ. 5 r.Kl. Ca,. 
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them in reference to the same property 

****** 

In claims for pre-emption the right of any 
particular claimant is not prejudiced “ qua 
his own right, by the assertion by another 
claimant of his own pre-existing rights. ” 

“ No doubt the sale to the appellant, 
Muhammad Khan (the second vendee), would 
be useless to him if that were the basis of 
his title, but liere his title to pre-empt was 
existent prior to the suit and is independent 
both of it and of the subsequent sale which 
was only executed in recognition of the asser¬ 
tion of his right. ” ♦ * * 

The plaintiff’s Pleader has tried to dis¬ 
tinguish MaJnnnd Khuii y. Khwla Bakhsh (1) 
from Gha.fiti v. Gohinda (2) and from 
the present case, on the ground that 
whereas in the first mentioned case tlie pre¬ 
emptive right of the second vendee (Mahmud 
Khan) was held to be snpftri^r to those of the 
pre-emptors (Amir Buksh and Khuda Baksh) 
who had brought separate suits forpre-emption 
against the original vendee in the Allahabad 
case, as also in the present case, the rights 
of the second vendee were only equal to those 
of the plaintiff pre emptor. In our opinion 
this distinction is immaterial ; and the ratio 
decidendi in Mahmud Khan v. Khuda Baksh 
(1) applies as well to a case in which the pre¬ 
emptive right of the second vendee claiming 
under a private re-sale to himself is equal to 
that of the pre-emptor who enforces his right 
by suit as to a case in which the former’s 
right of pre-emption is superior to that of the 
latter. In fact, in Mohammad Khan v. 
Sardar (3), which is a sequel to Mahmud Khan 
V. Khuda Bakhsh (1), the pre-emptive right 
of the second vendee, Mahmud Khan was 
found to be equal to that of Amir Bakhsh 
and not superior to it. The observations made 
in 3fa7iTnu(/ Khan y. Khuda Bakhsh {\) re¬ 
garding the alleged superior right of 
Mahmud Khan to those of Amir Baksh and 
Khuda Baksh clearly did not constitute the 
real foundation of the decision that the doc¬ 
trine of ZiVpendcus did not apply to th e re-sale 
in favour of Mahmud Khan, and on further 
inquiry during the subsequent stages of the 
case it was discovered that Mahmud Khan 
had no superior right. In spite of that find¬ 
ing, it was held that the re-sale in his favour 
by the first vendee was a perfectly good one 
and the competing claims of the plaintiffs 


pre-emptors and of the second vendee were 
adjudicated upon that basis. What Mahmud 
Khan y. Khuda Bakhsh (!) really decided 
was, that the doctrine of Its pendens did not 
apply in that case because the second vendee 
relied in answer to the plaintiff pre-emptor’s 
suit for pre-emption not upon the re-sale 
made to him after the institution of the suit 
but upon his own right of pre-emption which 
existed prior to the date of the said suit and 
in recognition of which the re-sale took place 
in his favour, whether that right was superior 
to or equal with that of the plaintiff pre¬ 
emptor was, upon the principle enunciated in 
the aforesaid decision, perfectly immaterial. 
We hold, therefore, that the second sale made 
by Harnam Singh in favour of defendants 
Nos. o and 4 during the pendency of the plain¬ 
tiff's suit for pre-emption was not bad by 
reason of the rule of lis pendens which, in our 
opinion, has no application in this case; and 
we, therefore, decide the first question in 
favour of defendants Nos. Sand 4. The ruling 
of the Allahabad High Court in Narain Singh 
v. Parhat Singh (4), which was incidentally 
relied upon by the plaintiff’s Pleader, is not 
in harmony wHh tlie principle laid down 
in the above mentioned decision of this Court 
and we are not prepared to follow it. 

Upon the second question, namely, whether 
on the facts found in this case and in spite of 
the re-sale in favour of the second vendee be¬ 
ing perfectly valid, the plaintiff ha.s a right 
to share in the land sold under section 14 of 
the Pre-emption Act. We think that the Divi¬ 
sional Judge’s view is erroneous. The .sec¬ 
tion in question clearly applies only to cases 
in which several pre-emptors having institut¬ 
ed separate .suit for pre-emption in respect 
of one particular sale are found by the Court 
to be equally eiititled to the right of pre¬ 
emption. It does not apply to a case in 
which pre emptor is claiming to enforce 
his right of pre-emption by suit against an 
original vendee or a second vendee who has 
an equal right of pre-emption with such pre¬ 
emptor Khan Zaman v. Fateh Sher (5). 

In the present case, therefore, the plaintiff, 
who is the only pre-emptor before the Court, 
cannot take advantage of the provisions of 
section 14 aforesaid and claim to share in the 
land in dispute with the second vendee, who 

(4) 23 A. 247. 

(5) 83 P. K. 1907. 
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has obtained it by a private re-sale by assert¬ 
ing his pre-emptive right against the origi- 
nal vendee but without bringing asuitforpre¬ 
emption in Court. The plaintiff’s Pleaderdors 
not seriously support the Divisional Judge’s 
view on this point, and we have no hesita¬ 
tion in holding that .section 14 of the Pre¬ 
emption Act does not apply to the facts of 
this case. 

I'orthe foregoing reasons, we accept tin's 
appeal and, setting aside the lower Appellate 
Oourtsorder of remand, dismiss the plain- 
tiftssiiit. Asthe plaintilf was justilied in 
-inngitig Ins suit for pre-emption against 
Harnam Singh, and as his riglit has been de¬ 
feated only by a private re-sale hy Harnam 
b.ngl. 0 de endants Nos. d and 4. against 
whom the plaintiff had prima facie a. good 
ground for proceeding with his suit, we think 
that the parties should bear their own costs 
throughout and we direct accordingly. 

Appeal acrepfeJ. 

CALCUTTA HIGH COUlir 

.Miscei.i,AXiiOrs Civii. ArrsAL No. 217 

OF 

February 17, 1911. 

Justice Mookerjee uiul 
^Ir. .fu-stice Teunon 

DEOlvI NANDAN SlNGH-JLor.jiRNr. 

DEiiroR—Af*i'ELi,.\\r 
vers Hi 

BANSI SINGH —Uec:?ke. holder_ 

RE-SFONOEM'. 

Civil l*rocc>hn-eCo.lo ('Art l' ... o n 

Kvcry jpKii.-ml u,p„l,. i„ ,|,o cou.-..c „f ...cn, 

..... i.r,„-,.o.i.,.gs .s „„ 

.. tl.. C... i l.„- t„ |„. „ ,1,.^,,,,,, j ‘ 

<-l..s,v,.|y ,l. (,o tl... of tl... 

A.. ...-.I.'.- ...0,1,. i„ ...vccuti,,,, of ,, . ■: , , . , 

ll.o c<..i.'t .ACC,,.,lino t.. Il,„ 

b-M.l, ...nlcr tl... .icc-c. Afn c' .-lA'i,, , , 

...*-.sc„„c„m; 

Appeal from the order of the Sub-Judge of 
Gya, dated May 10th, 1910. 

Bahu KaUcant Sahay, for the Appellant 

jf’ B/'uiau 

MuKe))eef for the Respondent. 

JUDG.ME.MT.-This appeal is directed 

against an order made by the Court below by 
which the value of the pr.iperty directed to 
be sold under tne decree has bean assessed at 


;i7i 


pertain figure according to the statement of 
the aecree*holder. 

A preliminary objection has been taken to 

he hearing of the appeal on the ground that 

the order is not one under section 47 of 

the Code of 190o, that it is nota decree with- 

in the meaning of section 2 of the Code and is 

con-sequently not appealable as such. In 

support of this view reliance has been placed 

upon the decision of the Madras High Court 

in the ca.se tif Sh-agami AclU v. Subrahnania 
Ayyar (1). 

In .support of the appeal, reliance has been 
placed, on the other hand, upon the case .9 of 
Sn-nsami father v. U„lr,a^am{ Xaiker (■>) 
Bamessur Prosba.1 Narain Singh v. pf 

S/mm (S) nnd Gnnga Proshad v. 
iv'V Co^nar Singii (4). 

In our opinion, the decision of the question 
whether the order in controversy is a decree 

iMthin the meaning of section 2 of the Code 
must depend upon its nature and contents. 

The learned’t ak.l for the appellant has con- 
tended that every judicial order made in the 

course of execution proceedings is an order 
under sect.oi, 47 of the Code and is conse- 

quent y appealable as a decree. In view 'of 
the decision of this Court i„ the case of 
Peha,,hi Pundit v. Xednr Xath MuUick (b) 
this position cannot possibly be maintained 
It was here pointed out that an interlocu-' 
tory order ,n the course of execution proceed- 
ingsn hich decide.s, for instance, a point of 
law arising incidentally or otherwise is not a 
deciee within the meaning of section 2 rf 
the Code of 1882. It is reasonbaly plain 
from the terms of section 2 that an order to 
he a decree mu.st conclusively determine the 
rights of the parties. If any other view 
Aiere adopted the result would be that an 
appeal would be preferred against every order 
in the course of the execution proceedings- 

m other words, proceedings in execution coulci 

be arrested at every stage by an appeal on be- 
half of the judgment-debtor. This could hardly 
have been contemplated by the framers of 
the Code^ It has also been suggested by the 
learned Vakil for the appellant that if this 

order IS not now set aside be may be pre! 
judeied latar on. in tlieevenfc nF r 

(1) 27 M. 259 ot an applici- 

(2) 23 M. 56S. 

(:i) 8 C. W. X. 257. 

G) .30 C. ()17. 

(5) 13 C. 469, 
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tion to set aside the execution sale on the 
ground of material irregularity and substan¬ 
tial injury. Tn our opinion, this apprehen¬ 
sion is entirely groundless. The order does 
not involve a judicial adjudication of the 
value of tlie properties which would he bind¬ 
ing upon the parties in any subsequent pro¬ 
ceedings. The application of the judgment- 
debtor for time was refused, and the Court 
proceeded to assess the value of tlie property 
according to t)»t* statement of tlie decree- 
holder. Tlie decree-holder, with full notice 
of the assertion of the judgment-debtor that 
the true value of the property is very much 
higher than what has been mentioned in the 
sale proclamation, proceeds to sell it at his 
risk, and if after the sale any question arises 
as to the true value of the property it must 
be determined in the proceeding under rule 
90, Order XXI, of the Code. We may observe 
that the decision of the ^ladras High Court 
in the case of Sirasami Naikar y. Ratuasami 
Naikar (2) which was followed by the Court 
in the case of Ramessnr Proshad Narain Singh 
V. Rai Sham Krishen (3) has been overruled in 
the case of Si'agami Achi v. Suhrahmania 
Ayyer (1), wliere the learned Judges of a Full 
Bench of the Madras High Court also dissent¬ 
ed from the decision of this Court in Ganga 
Proshad v. Raj Coomar Siugh (4). We are in¬ 
clined to hold that the view taken in Sivagnmi 
Achi y. Suhrahmania Ayi/er (l) gives effect 
to the true intention of the Legislature. In 
this veiew'. it isnot necessary to consider the 
question raised in the cases of Kashi Pershad 
Singh V. Jamnnn Parshnd Sohn (6) and Sau- 
rendra Mohan Tagore v. Hurruck Chand (7) 
namely to what extent is it obligatory upon 
the executing Court to hold an investigation 
into the value of the property sought to be 
sold by the decree-holder. But it may be 
observed that the observations of the Judicial 
Committee in the case of Sadatmand Khan v. 
Phul Knar (8) indicate that an elaborate in¬ 
vestigation is not necessary, the decree-holder 
runs a risk, if he puts in a valuation which 
is manifestly erroneous, if it is established 
later on, that the judgment-debtor has suffer¬ 
ed substantial injury by reason of such 
under valuation, the sale is liable to be set 
aside under the provisions of the Code. 

(6) 31 C. 9-22. 

a) 12 0. W. N. 542. 

18 ) 20 K. 41 ?. 


We may further point out that if the con¬ 
tention of the appellant prevails, whereas 
there would be only one appeal under the 
Code from a decision upon the question of 
valuation in the course of proceedings for re¬ 
versal of the sale under rule 90 of Order 
XXI, there would be a first and a second appeal 
against an order for assessment of valuation 
antecedent to the sale. This could hardly 
have been intended by the Legislation. 

The result, therefore, is that the preliminary 
objection is allowed, and the appeal is dis¬ 
missed with costs. We assess the hearing 
fee at three gold mohurs. 

Let the record be sent down at once. 

Case remanded. 


MADRAS HIGH COURT. 
Criminal Appeal No. 22 op 1911. 

April 28, 1911. 

present: —Mr. Justice Sundara Aiyar and 

Mr. Justice Ayling. 

GOLLA HANUMAPPA and others— 

Appellants. 

veisus 

hLMPEROR —Opposite Party. 

PcnnI Co,lr (Arf Xl.V of mO), s. US—R'olhig^ 
K.ristt'nce of common object before fight mmecesitary 
—Cciniinni' Proce,tore Code (Act V of 1898>I, 237, 

23S, 42;i {h) - Competency of Appellate Court to niter 

findiug of lover Court. i to e 

T.. sustain n churRO of riot.ng under sec ..... 148 of 
the ludinu Penul Code, it is not neeessnrv that a I the 
ace.tse<l sl.ould l.ave had a co..,mo.i td.ject lief.ue ligi.t- 
in? hcirniR II is onoiigli >f seme of the neenpod 

ndopted the object of other ncensed when they joined 
the latter. And it is imninterial tlmt tlie idea of 
inriieting'injury was eoneeived suddenly nfter'the 
ncensed went to the scene of offence. 

Section 423 {!>) f)f the Crimirml Procediire Code 
does not restrict the powers of an Appell.ate Court to 
convict an accused jierson of an offence of wliich ho 
is .acquitted only in cases falling under sections 237 
and 23 vS of the Code. Sections 237 and 238 provide 
that in the cases to which fliey apply, an accused per- 
son may be convicted of an r>ffence witli which ho is 
not charged. 'I he finding which an Aiipellate Court 
may alter under section 423 (h) may relate oitlier to 
an offence with wliich the accused was separately 
charged in the lower Court or to one of which ho 
inigl7t be* convicted without a distinct charge. In 
eases not falling ninler sections 237 and 238. tho 
Appellate Court caniifit convict a person of an offence 
with which he was not charged in tho first Court, 
but where he has been charged and the first Court 
lias recorded a finding on tho charge, it is competent 
for the Appellate Court to alter tho finding. 

SntU Chandrn Dar Boar v. Queen-Emprc.<r, 27 C. 
172; and (pieen-Eii}pre>‘!* v. JnbnnuUo, 23 C. 97o» 
referred to. 

Appeal against the conviction and sentence 

passed on the appellants by the Court of Sea- 
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sion of Bellary Division, in Case No. 72 of 
the Calendar for 1910. 

Dr. Swaminathan and Mr. S. Uanga- 
natha Iyer, for the Appellants. 

^Ir. C.F, Napier^ Public Prosecutor, for the 
Crown. 

JUDGMENT.—The accused in this case 
were all charged with the offence of rioting 
under section 14S, Indian Penal Code. The 
second accused was further charged with 
culpable liomicide amounting to murder un¬ 
der section 302, the sixth and fourth accused 
with causing grievous hurt with a 
dangerous weapon under section 320. The 
accused against whom there was no charge 
of murder or causing grievous liurt as the 
immediate preparatorsof those offences were, 
however, cliarged with the commission of the 
offences constructively under section 149 of 
the Code. 

Tlie facts of the case are clearly set forth 
in the judgment of the Sessions Judge and 
w'e consider it unnecessary to repeat tlieiu. 
The cause of the rioting was an encounter 
between prosecution witnesses Nos. I, 3 and 
4 and probably, also Hve on the one side 
and one Narasakka, the motiier of accused 
Nos. 0 to 8, on the other side. A case 
of abduction of one Narsamma against ac¬ 
cused Nos. 2. 3 and 6, initiated by the 
prosecution lifth witness her husband, was 
pending at the time of the encounter. One 
Narasakka, according to the prosecution, 
was helping the prosecution tifth witness in 
the abduction case. The prosecution wit- 
nesses referred to above were going from 
their village for .sowing their fields on the 
morning of the day of the offence. The 
encounter with Narasakka took place just 
outside of the village. Abusive words and 
a quarrel ensued between the prosecution 
party and Narasakka. According to the 
prosecution, all the eight accused went up 
to the place where the quarrel was going 
on. A fight ensued between tliem and the 
prosecution party in which very serious 
injuries were inflicted on Narasappa who 
died in consequence. Prosecution witnesses 
Nos. 3 and 4 also sustained serious injuries 
and prosecution first witness was also in¬ 
jured. borne of the accused also received 
some injuries. The lower Court acquitted 
all the accused of murder. It also acquit¬ 
ted them of rioting, holding that what 
happened was a sudden fight that is to 


say, apparently that it was not proved that 
the accused acted in pursuance of a common 
object and were, therefore, not member.s of 
an unlawfnl assembly, But the Judge found 
that tlie evidence e.stablishel that all the 
accused were guilty of causing hurt and 
accused Nos. 2 and 3 of cau.sing grievou.s 
hurt. His judgment does not show wliat 
injuries each of the accu.sed inflicted, and 
on which of the prosecution witnesses, ex¬ 
cept with respect to the sixth accused. 
According to liim, it is not certain who 
dealt the fatal blow which killed Narasappa. 
He prcceeds;—“Tliougli it is not certain 
that the second accused dealt the fatal blow 
lie certainly took a leading part in the 
tight, I think tliere is no reasonable doubt, 
too, that the sixtli accused was particularly 
active and tliat he cau.sed grievous hurt to 
prosecution third witness.” He convicted all 
the accused under .section 325, Indian Penal 
Code, and the second and tlie sixth accused 
under section 320, Indian Penal Code, also. 
Accused Nos. 1 to 3, 4 and 0 have pre¬ 
ferred this appeal. The evidence as to the 
details of the fight and as to the accused 
who inflicted the fatal blow on the deceased 
Narasappa, or caused grievous liurt to prose¬ 
cution witness No. 3, i.s extremely discrepjiit 
and some of tlie witnesses for the prose¬ 
cution gave different accounts on different 
occasion.s before the trial of the case in the 
Sessions Court. We are unable to confirm 
tlie Sessions Judge's finding that it was the 
sixth accused that caused grievous hurt to 
the third accused. Nor are we able to decide 
on the evidence whose act caused the deatli 
of Narasappa. We are, however, of opinion, 
differing fr.im the Sessions Judge, that the 
evidence is sutEcient to prove that all the 
accused rvere members of an unlawful assem¬ 
bly and were guilty of rioting and that they 
were all responsible for the injuries inflicted 
on the several prosecution witnesses in the 
course of the fight. The cause of the quarrel, 
as already mentioned was the deceased Nara- 
sappa's helping the prosecution fifth witness 
in the abduction cause and acting against ac¬ 
cused Nos. tJ, 2 and 3, who were the accused 
in that case. All the accused exposed their 
cau.se and joined in the quarrel. We are quite 
unable to accept the argument of the learned 
Counsel for the appellants that the exi?tenoo 
of a common object before the fight began is 
necessary to justify the conviction of the ac* 
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cused of rioting. It is quite enough that ac¬ 
cused ^os. 1, 3 to 5, i to b adopted tlie com¬ 
mon object of accused Nos. 2, 3 and 6 to cause 
hurt to the prosecution party for Iielping Na- 
rasappa. It is also immaterial that the idea 
of injuringthem was conceived suddenly after 
the accused went to the scene of offence where 
Narasappa had already encountered the pro¬ 
secution party. We agree with the Sessions 
Judge that the accused Nos. 1 to 3 and 6 are 
proved to have been present and to have 
taken part in the fight. We also agree that 
the second and sixth accused took the most 
prominent part in it. 

With regard to the fourth accused he plead¬ 
ed aZi6i andexamined two witnesses, defence 
witnesses Nos. 12 and 13,and produced Exhibit 
X to prove his plea. This is a document 
purporting to have been executed by the 
fourth accused in 12th witness’ favour 
for Rs. 2b, the b.ilince of consiileration 
due from him to the witness for the pur¬ 
chase of a bull on the date of tiie offence. The 
witness swears that the document was execut¬ 
ed on the date it bears. He is apparently a 
respectable witness paying an annual assess¬ 
ment of Rs, 300. Defence 1 ith witness is 
the stamp-vendor who sold the stamp on which 
Exhibit X was executed on the date previous 
to the offence. The fourth accused is a bro¬ 
ther of the fifth accused whose presence 
at the quarrel we find to be proved and it 
is possible that he was falsely included in the 
charge owing to his relationship to some of 
the accused. Having regard to the conflict 
of evidence as to the presence of the fourth 
accused we think ihere is reasonable doubt 
regarding his complicity in the occurrence 
and he is, therefore, entitled to be acquitted. 

Dr. Swaminathan contends that it is compe¬ 
tent to us to convict the accused of being 
members of an unlawful assembly or rioting 
or to hold them constructively guilty of the 
offences of causing hurt as they were acquit¬ 
ted of those offences by the lower Court. But 
in our opinion, this contention is not sound. 
Under section 423, clause (6), of the Code 
of Criminal Procedure an Appellate Court 
has the power to alter the finding of the 
lower Court maintaining the sentence. It 
is urged that this provision entitles the 
Court to convict an accused of an offence 
of which he is acquitted only in cases fall¬ 
ing under sections 237 and 238 of the Code 
of Criminal Procedure. We see no reason to 


adopt the qualification qf the plain words of 
section 423. Sections 237 and 238 of the Code 
of Criminal Procedure proved that in the cases 
to which they apply an accused person may 
be convicted of an offence with which he 
is not charged. The finding which an 
Appellate Court may alter under section 423 
(h) may relate either to an offence with 
which the accused was separately charged 
in the lower Court, or to one or which he 
might be convicted without a distinct charge. 
In cases not falling under sections 237 and 
23b of the Code of Criminal Procedure, no 
doubt, the Appellate Court cannot convict a 
person of an offence with which he was not 
charged in the first Court but where he has 
been charged and the first Court has recorded 
a finding on the charge tliere is no reason 
for holding tlial tlie Appellate Court cannot 
alter tlie finding. There is obviously no 
injustice in doing so. Our view is in accord¬ 
ance with the opinion of the Calcutta High 
Court in Satis Chandra Das Bose v. Qneen- 
Empress (1) and (^ueen-Empress v, Jahanulla 
(2). In the result, we ac(iuit the fourth 
accused and direct that he be discharged 
and set at liberty. We alter the conviction 
of the other appellants by finding them guilty 
of offence under section 147and under sections 
325 and 326 read with section 149 of the 

Penal Code and confirm the sentences. 

(1) 27 C. 172. 

(2) 23 C. 972. 


CALCUTTA HIGH COURT. 
Miscellaneous Civil Appeal No. 479 of 1909. 

March 8, 1911. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Caspers/-. 

MAHANANDA ROY —Judoment-dehtor— 

Appellant 

versus 

SARAT MONI DKI3I —Decree-holder — 

Respondent, 

Transfer »j Property Act (IV of s. 10—Con- 

dUion rC'<traininij aUciiatlon —Condition tlutf tcni^or 
shall not he able to sell by auction land leased to pay a 
debt other than arrears of rent - Whotht-r void—No 
covenant for re-entry —Condition 7iot for benefit of lessor 
and hence void. 

A leaso recited (1) that the lessees shall have uo 
power to transfer in any way the property leased, by 
sale, gift or otherwise, (2) that the lessor shall not be 
able to have the said laud.s sold by auction for any 
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debt other than arrears of rent thereof, nor sliall any 
other ereditor bo able to cause the same to bo 
attaclied and sold by auction, and (3) that tlic lessor 
dot's not ^•ant the lessees or tlu'ir heirs any truns* 
ferable interest in tlio property: 

He/c/, that unless there is a covenant for re-entry, a 
restrictive clause of tlie type contained in the instru. 
mojjt is inopenitivo in law; that as the conditions 
are not for the benctit of the lessor, because there is 
no covenant tor re-entry, the condititms are void under 
secti»)n 10 of the 'J'ransfer of Property Act, and that 
tlie landlord is not boiitnl l)y the restriction she placed 
upon herself, namely, that even she would not be able 
to have the land soltl for any debt oflier than arrears 
of lent, ami that eoimecjuently she tniiv brin^ to sale 
the property leased, in exeemtion of a decree rjol for 
rent obtained by lu‘r atntinst the lessees. 

Appeal from tlie order of the Sub-Judge 
of Nadia, dated August ISth 1909. 

liabu Iuniii iJas Muksi'jce^ for tlie Appel¬ 
lant. 


IJabus Hum iJlunxe Actg and Vpendfa Ndrain 
Bagchi, for the Kespondent. 

JCUGMKNT.—This appeal is directed 
against an order by whicli tlie Court below 
has declared that the respondent is entitled in 
execution of a decree obtained by her to 
bring to sale a property held by the appel¬ 
lants under her by virtue of a lease granted 
on the 22nd May 1908, The contorversy bet¬ 
ween the parties has been limited in this 
Court to one point, namely, whether upon the 
terms of tlie lease, the decree-holder is entitl¬ 
ed to sell the property she has seized in exe¬ 
cution. The covenants in the instrument 
bearing upon this matter, are contained in three 
clauses, which, in our opinion, must be read 
together. The lease recites that the lessees 
shall have no power to transfer in any way 
the said property by sale, gift or otherwise 
It next provides that “l” the lessor “shall 
not be able to have the said lands sold by 

auction for any debt other than arrears of rent 

thereof nor shall any other creditor be able to 
cause the same to be attached and sold by 
auction.’’ There is finally a clause to the effect 
that the lessors do not grant the lessees or 
their heirs any transferable interest in the 
property.” It has been contended on behalf 
of the decree-holder that these covenants are 

not valid in law, because they are inconsistent 

with the nature of the interest created. In 
answer to this contention, it has been argued 
on behalf of the judgment-debtors that al¬ 
though two of these covenants may be in- 
operative in law, the restriction which the 
landlord has placed upon herself, in so far as 
bis right to enforce against the property any 


claim other than one for arrears of rent is 
concerned, is enforceable against him. Now 
there can be no serious controversy that the 
covenants in the lease, in so far as they res¬ 
trict the power of alienation of the les.oees and 
make the property inalienable at the instance 
of their creditors, are void in law. In support 
of this view, reference may be made to section 
10 of the Transfer of Property Act w’hicli 
provides that where property is trans¬ 
ferred, subject to a condition or limitation 
absolutely restraining the transferee or any 
person claiming under him from parting with 
or disposing of his interest in the property, 
the condition or limitation is void, except in 
the case of lease where the condition is fi^r 
the benefit of tlie lessor or those claiming 
under him. Now in the case before us, the 
conditions are not for the benefit of the lessor 
or those claiming under her, because there is 
no covenant for re-entry. It has been pointed 
out by this Court in the case.s of Ivilmndhab 
Sikdar y. Narotkam Sikdar (1) Oolak Nath 
Roy V. Mtdhuranatli Roy (2) Basarat AJi Khati 
V. ManiruUa (.‘^) and KesahJal y. Harasit 
(Biose (4), that unless there is a covenant for 
re entry a restrictive clause of the type con¬ 
tained in the instrument before us, is inopera¬ 
tive in law. Again, as pointed out by Sir 
Charles Sargent in Vyankatraya y. Skive 
Amhhat (5), although a restriction upon the 
right of the lessees to have the property sold in 
execution of a decree obtained against him 
may be valid, if there is a covenant for re¬ 
entry, such a covenant is invalid in the ab¬ 
sence of any provision for forfeiture. [ Tamya v. 
Tiniapa (6), SubharayaKamtiy. KrishnaKamfi 
(7) In re IPe*'/ Bopetoicn Tea Co. (8)]. Conse¬ 
quently, we must hold that the two clauses of 
the lease which provide that the lessee should 
have no power to transfer in any way the 
property demised by sale, gift or otherwise 
and that no creditor would be able to cause 
the same to be attached and sold in execution 
are inoperative in law. No doubt, in the 
case before us, the covenant has been so 

drawn as to expressly prohibit not merely, a 

voluntary alienation but also a sale i« vitum 

(1) 17C. 826. * 

(2) 20 C. 273. 

(3) 36 C. 745; 2 Iiul. Cas. 416; 10 C. L. J. 49. 

(4) 6 Iiid. Ca^. 685; 12 C. L. J. 126. 

(5) 7 B. 256 at p. 261. 

(6) 7 B. 262. 

(7) 6 M. 159. 

(8) 12 A. 192, 
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SO that the riuestion does not arise, ■whether an 
execution sale or an assignment by operation 
of law falls within the mischief of a covenant 
in restraint of alienation by act of the lessee 
[Doe Carper Doe \. Jlaivke (10), Jhivis 
w Eytoii ill). Doc DatuI (12)]. The co¬ 
venant is not for the benefit of the lessor and 
is consequently inoperative. 

The only ctlier question for consideratioii, 
then, is, whether the landlord is hound by 
the restriction she placed upon herself, namely, 
that even she would not be able to have the 
land sold for any debt,ot]ierthan arrears of rent. 
Such a covenant if it stood alone, might not 
be inoperative because it did not take away 
completely from the grantee the right of 
alienation; it cannot obviously be affirmed 
as an indexible rule of law that every restric¬ 
tion, however limited in character, upon the 
right of alienation of th.e grantee, is invalid 
in law but it would plainly be not right to 
separate this covenant from tlie two others 
already mentioned. The wliole object of the 
lessor was, as is indicated by the concludir g 
sentenceof thelease, thatthe lessees should not 
have a transferable interest in the property. 
This restriction was inserted in the instru¬ 
ment because the lease-hold interest was 
permanent and would, in the absence of any 
restriction, have been transferable under sec¬ 
tion 11 of the Bengal Tenancy Act. The 
other clauses to which reference has been 
made, are all subsidiary to the primary 
object of the lessor. It would not be right 
to hold, under these circumstances, that al¬ 
though the covenant which restrains the lessee 
from transferring the property is void and 
unenforceable and the restrictions by which 
the creditors of the lessees are declared incap¬ 
able of attaching and selling the lease-hold 
interest are equally inoperative, yet the land¬ 
lord is fettered by the restriction she im¬ 
posed upon herself. The landlord may reason¬ 
ably contend that, if the property is in its 
essence transferable either at the instance cf 
the lessees or their creditors she is at liberty 
to treat the property in the same way as any 
other creditor of the judgment-debtors may do. 
In other words, if the scheme to impress 
upon the lease-hold interest a character of in¬ 
alienability has failed, it has failed in its en- 

(9) 8 T. R. 57. 

• (10) 2 East. 481. 

(11) 7 Bing. 164; 4 M & P. 820; 9 L. J. (o. h.) 
C. P. 44. 

\l2) 5 Tyr. 125; 1 C. M. & R. 405. 


tirety, because the clauses sre essentially inter* 
dependent and not severable. Reading, there¬ 
fore, the lease as a w’hole, we are of opinion 
that tlie provi.sions against alienation are en¬ 
tirely void and that it is open to the decree- 
holder to proceed with execution of her decree 
against the property. 

The result is that tlie order made by the 
Court below is affirmed and this appeal dis¬ 
missed with costs. We assess the hearing fee 
at tliree gold inohurs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Second Civil Api’ral Ko. 2243 of 1908. 

February 17,1911. 

Present: — Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

J'RIYA NATH MAJUMDAR—Plainiiff - 

Appellant 

versus 

MAIIENDRA KUMAR MITRA and others 
—Defendants—Respondents. 

A/r»/i-Th}ik mop—Mop pnparcil ontlrr nupcrvision- 
nf CoHcrtnr— Mop more thou Ihirtij years old —Presump- 
t imi — Aceiiroeij to he proved—Mop prepared hy Collector 
under iu ivate capacity —Evidence Act (I oj 1872^, ss. 
83. UO —JuiiL^le lands — Titlc^Possession. 

Tl»«* }»luintifF roliod rnninly tm tlio thok ninp of 1866, 
wli*>rca3 tlu' (lofeiulant relied upon a map prepared 
in 1865 at the instance of the Collector in his capacity 
as the holder of a particular estate: 

Held, that section 90 of the Evidence Act only 
shows that the map of 1865 was prepared at the time 
at which it purports to have been made hy the 
Collector whost* signature it hears hut it does not 
establish the accuracy of the map; atul that section 83 
has no applie.'itiou to the map as it was prepare<l 
hy the Collects in his private eap:icity. 

In the case of jungle lands, poss»‘ssiou prima foeic 
is with the j)ersou whose title is estahlishcd. 

Appeal from the decree of the District 
Judge of Khulna, dated July 18th, 1908, 
affirming that of the Sub-Jndge of Khulna, 
dated December 10th, 190o. 

Rubus Provash Chandra flitter and Sha- 
chindra Prasad Ohosh, for the Appellant. 

Babus Surendra Chandra New, Dwarka 
Nath Mitter^ Sailendra Nath Palit and Bara- 
nashibashi Mukherjee, for the Respondents. 

JUDGMENT.—Tlie .subject-matter of 
the litigation which have given rise to this 
appeal consists of a tract of land described 
in the plaint as covering about 120 bighas^ 
but found subsequently on measurement to 
cover about 200 highas. The case for the 
plaintiff is that the disputed laud is com- 
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prised ill tnauzah Alipur whereas the case 
for the defendants is that it is part of 
their property Reel Pabla. The Courts be¬ 
low have concurrently dismissed the suit on 
the ground that the plaintiff has failed to 
establish his title as well as possession 
within 12 years of the commencement of 
thesuit. 

Tlio decision of the District Judge has been 
assailed before us on behalf of the plaintiff 
substantially on two grounds; namely, first, 
that the question of title has been erroneously 
decided by reason of the reception of evi 
dence which is inadmissible in law, and 
secondly, that the question of limitation has 
been erroneously decided because the evidence 
has not been examir.ed from tlie point of view 
of the nature of the land. 

In so far as tlie tirst branch of the conten¬ 
tion of tlie appellant is concerned, it may be 
stated at the outset tliat the plaintiff relied 
mainly on the thali map of ItbG whereas 
the defendants relied upon the map prepar¬ 
ed in 1805 under the superv'sion of the Deputy 
Collector, Rabu Hrahme Nath Sen. The plain¬ 
tiff contended before the District Judge that 
the map of 1805 was not admissible in evi¬ 
dence against him; but this objection was 
overruled on the ground that the map, on 
the fact of it, showed that it was prepared 
in 18G5 and was consequently admissible 
under section 90 of the Indian Evidence A.ct. 
In our opinion this position cannot possibly 
be maintained. Section 90 of the Indian 
Evidence Act only shows that the map was 
prepared at the time at which it purports 
to have been made by the Officer whose sig¬ 
nature it hears, hut it does not establish the 
accuracy of the map. But in the Court be¬ 
low as also in this Court, it has been con¬ 
tended tliat the map is a public map, as was 
held by their Lordships of the Judicial Com¬ 
mittee in tlie case of Radhamoui Dcbi 
y. Collector of AAid/ia (l)and by this Court 
in the ca.se of Sital Chand Ghatak v. Mohcndni 
Kumar Nath (2) decided by Mr. Justice 
Woodroffe and Mr. Ju.stice Richardson. In 
answer to tliis contention, it has been argued 
on behalf of the plaintiff that these judg¬ 
ments cannot be used against him for th? 
purpose of establishing that the map is a 
public map the accuracy of which may be 
presumed under the provisions of the Indian 

(1) 27 C. 493; 27 1. A. 136. 

(2) R. A, Nos. 37 and 67 of 1907. 


Evidence Act. Jii our opinion, this po.sition 
i.s incontestable. The question whether the 
map is a public document within the mean¬ 
ing of section 74 of tlie Indian Evidence Act 
is jyrima facie fi question of fact and the 
mere circum.stance tliat the map in que.stion 
v.as treated as a public map in some earlier 
litigation to whicli the plaintiff was not a 
party does not bind tlie plaintiff. It turns 
out, however, upon an examination of the 
proceedings in the ca.«e of luiuhamoni Dchi v. 
Collector of Khulmi (1) tliat, the map in ques¬ 
tion was not treated as a public map. It ap¬ 
pears that at the time of that litigation 
the Surveyor Moliin Cliandra Bose w’as dead, 
and consequently two persons of the names 
of Sibil Cliandra Mitter and Munslii Mu/.hur- 
ud-din Mahomed who had been pre.sent at 
the time tlie map was prepared were ex¬ 
amined to explain the circum.stances of ibs 
preparation. It further appears from a 
passage in the judgment of their Lord.ship.s 
of tlie Judicial Committee that the map was 
not treated as a public map and it was ex¬ 
pressly stated that the evidence of conduct 
of the parties made it clear that it was en¬ 
titled to no less than the degree of authority 
which attaches to Government surveys gener¬ 
ally. It has been explained to us tliat in 
the earlier litigation, the conduct of the 
parties to whicli reference is made in the 
judgment of the Judicial Committee con¬ 
sisted in the circumstance that the map 
was mentioned in a certain lease which was 
apparently binding upon the parties. In the 
case liefore us, the map is not mentioned 
in the lease. It is, therefore, impossible 
to bold that the decision of the Judicial 
Committee in tlie case of Radhamoui Dchi 
V. Collector of Khttlua (1) and of this Court 
in Sital Chandra Ghatak v. M'diendra Kumar 
Mitter (2) proves conclusively against the 
plaintiff that the map is a public map. On 
the other hand, it is fairly clear that the 
map is a public document. It appears to 
have been prepared at the instance of the 
Collector who w’as in charge of the Syedpur 
Trust Estate because he was dissatistied with 
the thak map of 1856. We have not been 
informed wbetlier any steps were taken fur 
the correction of the thak map, in the man¬ 
ner provided for that purpose, by an appeal 
to the superior revenue authorities. If 
such proceedings bad been taken the result 
would undoubtedly have been indicated in 
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the thak map itself. Consequently, the 
true position appears to be that we have 
on the one hand the thak map and on 
the other the map of 1S65 which was 
prepared at the instance of the Collector in 
his capacity as the holdor of the Syedpur 
Trust J^^state. Consequently, the map must 
be treated as a private document; and if it 
is treated as a private document there can 
be no question that its accuracy has to be 
established, because it has been laid down by 
a series of decisions of this Court that 
section 83 of the Indian Evidence Act has 
no application to maps prepared by an 
Officer of Government while lie is in charge 
of properties as a private proprietor. In 
support of this position reference may be 
made to the decision of this Court in the 
cases of Junmajoy Mallivk v. J)warka Nath 

(3) ;Ziant Chunilor Sao v. Banseedhur Naik 

(4) ; Kanto / rashad v. Jagot Chatidra Dulta 

(5) and tlie observations in the case of 
Dinomoni Chowdhrani v. Brojo Mohini Chowdh- 
rani (6). The contrary view adopted in the 
case of Taruck Nath Mookerjee v. Mohendra 
Nath Ohose (/), which was decided in ISTO 
before the Indian Evidence Act was pass* 
ed, cannot, in view of tlie later decision, 
be treated a good law. Consequently be* 
fore tlie defendants can be allowed to use 
the map against the plaintiff, they must 
be called upon to establish its accuracy. 
But even if its accuracy is established, 
other circumstances liave to be taken into 
consideration which may affect its eviden* 
tiary value* The learned Vakil for the ap¬ 
pellant has contended upon the authority of 
the case of Kerr v. Nuzzar Mahomed (5) and 
Kanto Parshad v, Jagat Chuyider Diitta (5), 
that a map prepared for one purpose can¬ 
not be used for totally ditferent purpose, a 
purpose wholly irrelevant to the subject of 
dispute in the earlier litigation. The Courts 
below do not appear to have considered the 
evidentiary value of the map from this point 
of view. It cannot be disputed, as pointed 
out by this Court in the cases of Mont Roy 
v. Rajbunsee Kooer (9) and Uanjit Sinha v. 

(3) 6 C. 287} 4 C. L. R. 571. 

(4) 9 C. 741. 

(6) 23 C. 335. 

(6) 29 C. 187. 

aj 13 W. R. 66. 

(8) 2 W. R. (.P. C.) 29 

(9) 26 W. R. 393. 
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Basanta Kumar Ghosh (10), that even though 
the boundaries between two villages may have 
beendemarcated as between two contesting 
parties with regard to one portion of the 
estate, if an attempt is made in a subsequent 
litigation between the same parties to use the 
map with regard to another portion of the 
boundaries, the matter requires careful 
scrutiny. If, therefore, this map is duly 
proved and is, ultimately, used as evidence 
against the plaintiff, the Coutt must con¬ 
sider how far the boundaries in so far as the 
lands now in dispute are concerned, were in 
view when the map was prepared. If it is 
established that the portion of the boundary 
now in dispute was also directly in dispute 
at the time when the map was prepared, the 
map would be of considerable value; other¬ 
wise, its evidentiary value would be diminished, 
Ihe learned Vakil for the appellant has 
furtlier contended that the map is not s gned 
either by the owners or the tenants of the 
adjoining land that unless it is estab¬ 
lished that the map was prepared, if not with 
the assent, at least with the knowledge, of 
the proprietor of the neighbouring lands 
affected by the demarcation, its evidentiary 
value would be very little. This contention is 
supported by the cases of Omirta Lai Chowdhry 
V. Kalee Pershad Shaha (11); The Collector 
of Rajshahye v. JDcorga Soondery Behia (12) 
and Nobo Coomar v. Qohind Chnnder (13). 
The mere recital on tlie face of the map that 
other persons had notice of the proceedings 
would not by any means be conclusive, espe¬ 
cially in the absence of the signature, such 
as is usual on the maps, by the holders of 
the neighbouring lands. Consequently, if the 
map is used in evidence this circumstance 
also must bo borne in mind. 

The learned Vakil for the appellant has 
further contended that the map of 1866 ap¬ 
pears to be based on the chitta of 1234 and 
as that chitta itself was prepared by guess, 
the evidentiary value of the map cannot ex¬ 
ceed that of the chitta. The Courts below 
do not appear to have considered the matter 
from this point of view, which has obviously 
to be taken into consideration if the map is 
to be used in evidence against the plaintiff, 

(10) 4 Iml. Cns. 81; 9 C. L. J. 697; J2 C. W. N. 
739; 6M. L. T. 364. 

(11) 26 W. U. 179. 

(12) 2 W. R. 120. 

(13) 9 C. L. R. 306. 
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In answer to this contention of the appel¬ 
lant, it has been argued by the learned 
Vakil for the respondents that no objection 
ought to be allowed to be taken, to the ad¬ 
missibility of the map as such objection 
was not taken in the Courts below. We are 
unable to hold that objection was not raised 
to the reception of the map in evidence, al¬ 
though it is quite possible that the objection 
was not formulated with the precision with 
which it has been taken in this Court. No 
doubt, if objection has not been taken to tlie 
admissibility of a map wliich would be admis¬ 
sible, if certain requirements were fultilled, 
the objection cannot be allowed to be taken 
at a subsequent stage, as laid down in tlie 
cases of Girindra Chandra Gangnli v. Rajeu- 
dra Snth Chatterjee (l-i); Giniya Karaiu 
Chowdhry v. Radhi'ka Mohan Roy (15) and 
Madhaln Suntlari v. Gaganendra Xath Tagore 
(IG). Tlie.se case.s, however, are clearly dis- 
tingui.shable; and the substantial objection 
whicli has been rai.sed in tliis Court was taken 
undoubtedly before the District dudge, if not 
also before the Court of lirst instance. It has 
further been contended by tlie learned Vakil 
for the respondents that even if the map is 
not admissible under section 83 of tlie Indian 
Evidence Act, it is admissible under sec¬ 
tions 13 and 14 of the Act, as laid down by 
this Court in the case of Junmajoo Mallik 
V. Dwarka Nath Maiti (3) This argument, 
however, even if it is assumed to be correct, is 
of no assistance to the respondents. If the 
map is used in evidence under sections 13 
and 14 of the Indian Evidence Act, it is evi¬ 
dence merely of an assertion of the title 
which is now put forward by the defend¬ 
ant so far back as 1SG5; but the map has 
been used by the learned District Judge as 
showing clearly that the thak map is in¬ 
correct, and for that purpose it is es¬ 
sential to establish that the map itself 
is correct. 

It has finally been suggested by the learn¬ 
ed Vakil for the respondents that the learned 
District Judge has given an independent 
reason for the rejection of the thak map and 
that consequently, apart from the map of 
1866, the plaintiff cannot possibly succeed. 
Our attention has been invited to a solitary 
passage in the judgment of the learned Dis- 

(U) 1 C. W. N. 530. 

(15) 21 W. U. 115. 

(16) 9C. W. N. 111. 


trict Judge in which he observes that thak 
maps go upon possession, but here the land 
was all and there was no visible phy- 

sical po.ssession. Now, it may be conceded 
that, as was pointed out in the case of 
Joytara iJassce v. Mahor.ed Molarnck (17), the 
evidentiary value of thok msp.s would be 
affected by the condition of the land at the 
time the survey was made. But obviously 
the (hak map cannot he ignored upon a 
general allegation that the land at the time 
was jungle. It is conceivable that the land in 
dispute was not jungle at the time and was 
quite capable of survey at the time. Conse¬ 
quently, if the learned Di.strict Judge based 
hi.s judgment merely upon the observation 
upon whicli reliance is pla'-ed, it would be 
necessary to direct a farther inquiry into 
the matter. It has been suggested as a la.st 
resort by the learned \"akil for the ie.«pond- 
ents that tlie map was prepared at the 
instance of the common superior landlord of 
both the parties and tliat, consequently, it may 
be used in evidence by either party against 
the otlier. This contention does not appear 
to have been raised in eitlier of the Courts 
below and w'e have no evidence on the re¬ 
cord to show’ that the title under which the 
plaintiff claims was created subsequent to 
the survey of IbGo. It is obvious that if his 
title is antecedent to 18G5, the map could 
not be used against him on the ground sug¬ 
gested. We must, therefore, hold upon the fir.st 
branch of the case for the appellant that the 
decision of the District Judge upon the ques¬ 
tion of title cannot be supported. 

In so far as the second branch of the case 
for the appellant is concerned, reliance has 
been placed upon the decision of this Court 
in the case of Mirza Sham^iher Bahadur v. 
MiinGii Kunj Behari Lull (li)). In our opi¬ 
nion the decision of the District Judge upon 
the questson of limitation also cannot be 
supported. In the first place his decision 
upon the question of possession is inextricably 
mixed up with the decision of title which, 
as we have said, cannot be supported In 
the second place, the learned District Judge 
does not appear to have considered the 
nature of the land. It is clear upon the evi¬ 
dence that up to at least 1S74, the land w’as 
covered with jungle. It has been stated to os 

(17) b C. 075; 11 C. L. li. 309. 

(18) 7 C. L. J. 414; 12 C. W. N. 273; 3 M. L. T. 
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tliat, according to the evidence, even on tlie 
side of the defendants tliemselves, portions of 
the land were hrnuglit under cultivation 
within 12 years of the commencement of the 
suit. Consetiuently, the claim of the plaintitf 
cannot be treated as barred by limitation in 
respect of such lands. It is farther clear 
that if the thnk map goes on possession, the 
evidence of possession must be considered 
from an entirely different point of view and 

in the case of lands possession, prima 

facie^ is with the person whose title is es¬ 
tablished. We are of opinion that the case 
must go back not merely for the decision of 
the question of title but also for re-considera¬ 
tion of the question of limitation. 

The result, therefore, is that tliis appeal 
is allowed, the decision of the Distrct Judge 
set aside and the case remanded to him for 
le-consideration. The defendant will have 
opportunity to prove the map of 1865 and 
the District Judge will, for that purpose, 
give necessary directions for the reception 
of evidence by the Court of first instance. 
The plaintiffs will have opportunity to 
rebut any new evidence that may be ad¬ 
vanced by the defendants. New evi¬ 
dence will not be admissible in so far 
as the question of possession is concern¬ 
ed. The costs of this appeal will abide 
the result. 

Appeal alhived. 


MADRAS HIGH COURT. 

Criminal Api-kal Xo. 46 of 1911. 

April 27, 1911. 

Present: Mr. Justice Sundara Aiyar and 

^Ir Justice Ayling. 

KALI MUDALY AND OTHERS- 

Appellants 

versus 

EMPEROR —Opposite Party. 

Criminal Procedure Code (Act V of 1698^, tf. 52(3 (8) 
—ScBSionii (riol—Application for adjourmnenf — Appli¬ 
cation inmic after rcadiny the charge—'Bifore the 
cominencemcnt of the hearing,' meaning of. 

For the purposes of section 526 (8), Criiiiiual Pro- 
ceUure Code, the liearing or tinal must be taken to 
include all the proceedings taken to determine a 
case and tlio first step in the hearing at a Sessions 
trial is the reading and explaining of the charge to 
the acensed. 

Where, at a Scssious trial, the neeused apj>lied for 
an adjoumnmeut under section 526 (8), Criminal Pro¬ 
cedure Code, to enable him to apply for a transfer of 
the case after the charge was read out and explained 
to him: 


Held, tliat this was not an application made before 
the cominenceniont of the hearing and that the Court 
was not bound to gi-ant the adjournment. 

Surat Lall Choivdhury y. Emperor, 29 C. 21], not 
ai»proved. 

Appeal against the order of the Court of 
Session of the Coimbatore Division, Case in 
Xo. 101 of the Calendar for 1910. 

Dr. S. Swaminatkan, for the Appellants. 

Mr. G. IP. liapier, Public Prosecutor, for the 
Crown. 

JUDGMENT.—The appellants have 
been convicted of the murder of one Muruga 
Mudallion the night of June 13th 1910. 

1 hat Muruga Mudalli was murdered there 
can be no doubt. His corpse appears to 
have been found on the afternoon of the 
following day in a pond called Malaiyandi 
Kuttai near his village Vijayamangalam. No 
less than 13 ribs were broken, and there were 
three incised and one punctured wound. 

T-ie medical evidence makes it clear that 
death was the result of these injuries and 
not of drowning. The question is, w*hether 
there is sufficient reliable evidence to bring 
home the crime to the appellants. 

The motive suggested is extermely weak, 
at any rate for a premeditated crime such as 
the learned Sessions Judge considers this 
to be. 

The deceased was one of several witnesses 
who had given evidence five days before in 
a case of hurt and mischief brought against 
the second accused, the suggestion is that he 
was murdered out of revenge. The case was 
not a serious one on the face of it, although 
the Magistrate who tried it ultimately impos¬ 
ed a sentence of two montlis’ imprisonment; 
this was more than might have been 
anticipated. Xo personal motive is alleged 
in the case of the other appellants beyond 
sympathy with tlie second appellant. The 
third appellant is his brother but by his 
own account on bad terms. The first appel¬ 
lant keeps a sister of the second and third 
appellants and tlie fourth appellant is 
merely a friend and belongs to a different 
caste. 

The evidence briefly summarised is this. 
The widow (prosecution witness Xo. 1) says 
that about 5 r. ji. the first appellant who was 
on fairly good terms with her husband took 
him off to Mettapuder (about a mile distant) 
to drink toddy. The deceased never returned 
and about 8 p. ii. she saw the appellants Nos. 

2 and 3 and another younger brother Kanda- 
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SRWiny pass lier bouse in tlie direction of 
Mettapudur ani of the pond and scene of 
crime. The second prosecution witness proves 
that at about sunset ((3-30 p. m.) or a little 
later the deceased and the appellants Nos. 


1, 2, 4, were drinking toddy in his backyard at 
ifettapudur and left it to return Iiome. The 
third prosecution witness saw the same four 
men on their way back all drunk. Tlie fourtli 
prosecution witness saw tliein a little further 
on ciuarrelling indrunken fasliion nearanother 
pond called Modunatidi Kuttai. Mere tliey 
were joined by third appellant wlio came 
from the direction of Vijayamangalam and 
all united to beat the deceased. Tlie tifth 
prosecution witness gives similar evidence 
and also says he drank a cup witli them 
at ilettapudur; therefore, it is he who in¬ 
troduces the tirst sitiister note by saying 
that the third appellant began to upbraid 
tlie deceased witli giving evidence against 
his brother. His evidence takes u.s to about 
7 r. M. The only otlier witness is the Gtli 
prosecution witness who snys, tliat about 8-30 
or 9 V. M. he saw live or six men, including all 
the appellants throwing something into tlie 
Maiayandi Kuttai. 


The actual scene of tlie murder, judging 
from the blood stainsand other signs, appears 
to be a field between the two ponds and near 
tlie village Clionltry. 

Now it is clear tliat, except for the sixth 
prosecution witness, the evidence does in>t 
tiike us up to the murder, The otlier witnesses 
speak only to drunken punching and pulling 
wliioh could not possibly account for the 
terrible injuries found on tlie corpse. Indeed, 
t)ie view of the learned Sessions Judge ap¬ 
pears to be that the second and third appel¬ 
lants left the man on the patii or on the 
field, returned home for more assistance and 
tlien tinislied him off, and threw the body 
in the pond. On tliis view, the widow must 
have seen them going back to the scene 
of crime. This theory involves such an 
absolute division of events, as to deprive the 
evidence of the prosecution w’itnesses Nos. 3 
to 5 of any value regarding the offence of 
murder. It is, morever, very difficult to ex¬ 
plain tlie appellant’s conduct. The lad Kanda- 
sawmy could have been of no particular help 
and four of them were surely enougli to 
polish the deceased off, if they meant busi¬ 
ness. The cut wounds were comparatively 


trivial, and it can liirJIy hi suggestai 
th?y went liomemerely t) get a knife. 

The leirned Public Prosecutor sugge.st.s 
tliat the min may liave been already mur¬ 
dered wlien tlie widow saw the second and 
third appellants hut they were returning to 
dispose of the body. We do not think thi.s 
tlieory will liold water. It is possible that 
tlie murderers might defer taking tlie body 
to tlie pond till they could do so wltii tiio 
minimum chance of observation. Hut, if so 
tliey would certainly wait till the moon set, 
and every one was asleep. The moon tliat 
night set only shortly before midnight, and 
at the time spoken hy tlie first and sixth 
prosecution witnesses many of the villagers 
were admittedly awake. 

In our opinion it is Jiffiiult, if not im¬ 
possible, to reconcile the widow’s evidence 
witli that of the other witne.sses who re- 
pre.sent the .second and third appellants as 
taking part in the preliminary brawl about 
' an hour earlier. Of the two, that of the 
widow i.s more probable ; it was put for¬ 
ward Very early and if there is anything 
at ail in the motive for tlie murder it i.s most 
unlikely tliat the second appellant, of all tlie 
people in tlie world, would have been found 
drinking with t!ie deceased at Mettapudur. 

Of tlie otlier witnesses, tlie most important 
are the fiftli and sixtli prosecution witnesses. 
The funner d<ievS not appear to have 
come forward for more tlian a week after 
the discovery of the murder, though lie 
was in Nijayamangatam all the time. We 
cannot agree with the Sessions Judge in 
accepting as satisfactory his explanation 
tliat he was bu.sy witli a marriage in his 
sister’.s liouse. 

The .sixtli prosecution witness is a 
journeyman weaver, whose story is very 
suspicious. It is most improbable that if lie 
really interrupted 5 or b men throwing a 
corpse into a tank, tliey would have stopped 
to speak to him and make their identifications 
certain. A still more serious defect is that 
in his first statement the tirst appellant is not 
mentioned as one of the men he saw though 
he now sweaixs to him. The witness has not 
been cross-examined on this point, apparently 
for tlie carious reason that the Sessions 
Judge regarded it as immaterial (tuWe para¬ 
graph 19 of his judgment). 

This by no means the only point of 
apparent importance which has passed 
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unnoticed so far as can be seen in the 
Sessions Court, The omission to examine 

the woman who sold toddy is explicable, but 

the inquest report discloses the name of 
another person not examined whose evidence 
would have been of great importance. This 
IS one Sellan, the fotfy of Mettapudur. He 
appears to have deposed that he saw live or 
SIX men going home drunlc, including the 
deceased and the second appellant, who were 

holding each other by the hand, and what is 

more important that at lO-dO p. m. when he 

again passed along the path he found a 

man lying apparently drunk near the corner 

of the Chattram. This will not fit with the 

^■idence of the sixth prosecution witness. 

No explanation is sugge.sted for the failure to 

cite this witness, who would have been a most 
valuable one. 

Nor is any explanation offered for the 
absence of any evidence from the large 
pnracJien, which appears to closely adjoin the 
path and some of the inhabitants of which 
must have known something of the occurrence. 
The police investigating officer himself is not 
a witness for some explained reason. In 
crimes of this kind, it is usual to endeavour 
to trace or account for the petty ornaments 
worn by most people in this country with a 
view to test the possibility of robbery as a 
motive for the murder. Here that point 
IS altogether overlooked and there is not even 
an entry in the appropriate column of the 
inquest report, and no witness seem.s to have 
been asked a question about it. A most 
extraordinary fact, also unnoticed by the 
Judge, i.% that the deceased’s cloth waist-cord 
and a tin case belonging to him appear to 
been found in or near the lluduvandi Kuttai, 
not the one where the corpse was found but a 
quarter of a mile away (I'ide Exhibit K.) 

On a careful consideration of the whole 
case. It seems to us that the conviction 
cannot be sustained. The prosecution 
evidence seems to have been accepted by the 
Sessions Judge far too readily and without 
noticing or weighing the numerous points 
which tend to throw doubt on it. In the 
view we have taken of the case, it is, 
perhaps unnecessary to pronounce an opinion 
on the point raised by Dr. Swaminathan that 
the whole trial should be setasideasillegalon 
the ground that the Judge acted con¬ 
trary to the provi.sions of section 526, 
clause 8, of the Criminal Procedure Code in 


refusing to grant an adjournment of the 
trial to enable the accused to apply for 
transfer of the ca.se to some other Court. 
The application for adjournment was made 
after the charge had been read and explained 
to the accused. Section 526, clause S, does not 
require tlie Court to adjourn a case when the 
application is not made before the commence¬ 
ment of the hearing. The learned Counsel 
for the appellants contend that the hearing 
can be said to commence only after the ac¬ 
cused plead to the charge. We cannot agree 
with this contention. The hearing or trial 
must be taKen to include all the proceedings 
taken to determine a case and the first step 
in the hearing at a Se.ssions trail is the reading 

and explaining of the charge to the accused. 

In A\ barton s Law^^ Lexicon the meaning of 
the word is given “as the investigation of a 
controversy.” We must liold that the ap¬ 
plication for adjournment in the case, was 
not made before the commencement of the 
hearing. We are not to be understood to 
accede to the argument that the trial could 
be held to be illegal a.ssumiug that the Court 
was hound to grant tlie application. We 
should find much difficuU 3 'in agreeing with 
tlie view of the High Court in SurnJ Loll 
Chou'dJinri/ y. Emperor (1) if it were necessary 
to deal file qne.stion. 

The convictions and sentences are reversed 
and the appellants are set at liberty. 

Conviction quashed. 

(1) 29 C.211. 


CALCUTTA HIGH COURT. 
Seco.ni) Civil Appeal No. 24S7 of 1907, 

February 25, 1911. 

Present: —Jfr. Justice Mookerjee and 
Mr, Justice Tennon. 

KALI Kl iMAR GHOSH— Defendant— 

Appellant 

versus 

BIDHU BHUSHAN BANERJEE 
Plaintiff—Re.spondent. 

Londlortl and tenanf-,Amount p<tyahle out of rent 
to third prrsotihy tenant under nsslynment—Nature of 
nmount—Whether r,>nf or not-Ros jud.catn -tissue on 
disputrd point in rent snit—Purchase of share in 
permanent transPyab/e tenure—Declaration of right of 
purchaser by setting aside sale in execution of decree to 
vjhich he ica$ no party. 
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A suit by a laiullord a^inst a toimnt for a certain 
sum of monoy payable by him out of the rent to a 
third person under assignment, is one for rent and 
not for damages. 

Wlieu an issue lias boon raised on a disputed point 
in a suit for rent, and has boon liearil and finally 
decided, the decision operates as ren jndienta ir. a 
subsequent suit. 

Ekahhnr Sheikh v. Ihm Bewah, 8 Ind. Cas. CfiO; 13 
C. L J. 1; 15 C. \y. N. 335; and Haro Chumha Bnirayi 
V. Btpin Be}<finj G Ind. Cas. 8G0; 13 C. L. •!. 3H. 
referred to. 

A person who has purchased a slian* in a pernianont 
transferable tenure is entitled to a ileclaration of Ids 
right to that share and for possession of tlie same 
after setting aside n sale' held ..'•n execution "f a ilecreo 
to which he was not made a jmrty. 

3/t)/i<’*7i Chunilcr (lho6>’ v. Suroda P-vi-co/ 21 

C. 4^i3, referred to. 

Appeal from tlio decree of tlie Sub-Judge 
of Khulna,dated August20tli, 1907,modifying 
tliat of the first ^lunsif of Khulna, dated De¬ 
cember 10th, 1900. 

Babu Troylokya Xath Ghosh for Babu Jodit 
Xafh KanjiJal, for the Appellant. 

JUDGMENT.—This is an appeal on be¬ 
half of the .second defendant in an action for 
rent. The two substantial points which have 
been argued in the appeal are first, that the 
suit is not maintainable because part of the 
amount claimed by the plaintiff is in the 
nature of damage for breach of contract and 
not rent; and secondly, that the plaintiff is 
not entitled to the entire rent claimed by him 

In .so far as the first ground urged on be¬ 
half of tlie appellant is concerned, our atten¬ 
tion has been iiivited to the lease by which 
the tenancy was created. I'jjder that lease 
the rent was fi.xed in perpetuity at Ks. 1G5. 
The tenant, tlie predecessor-in-interest of the 
present appellant, undertook to pay out of 
that sum Rs. 125-10, to the superior land¬ 
lord and tlie balance Rs. .39-G-O to the lessor 
as his profit. On these facts, it has been 
argued on tlie strength of the decision of this 
Court in tlie cases of Ifemendra Nath Muherjee 
V. Knmar Xafh Roy (1), and Gin'sh Chandra 
Das V. Knnjo Behari }fnlo (2), tliat the por« 
tion of the claim which represents the sum 
not paid by the defendant to the superior 
landlord of the plaintiff is in the nature of 
damages and not rent, and tliat consequently 
a separate suit ought to have been brought 
to realise that portion of tlie claim. In our 
opinion there is no substance wliatever in 
this contention. The decision of a Full Bench 

(1) 32 C. 169, 

(2) 12 C. \V. N. 628; 35 C. 683. 


of this Court in the case of Basanfa Kumari 
V. Ashufvsh Chukerhutty (3), shows that a suit 
byalandlordagainstatenant for a certain sum 
of money payable by him nut of the rent to a 
third person under assignment is one for rent 
and not for damages. Tlie two cases upon 
which reliance has been placed are clearly dis¬ 
tinguishable. It was ruled there that tlie 
landlord upon breach of a covenant to pay 
the rent so assigned is entitled to claim da¬ 
mages and that if lie choo.ses to bring forward 
sucli a claim, the suit for the purpose of 
limitation is to he treated as a suit for re¬ 
covery of damages for hreacli of a covenant 
governed by Article 114 of the second Schedule 
of tlie Limitation Act. We must, consequently, 
overrule tlie contention of the appellant and 
liold tliat tlie suit as framed has been pro¬ 
perly constituted. 

In so far as tlie second contention addressed 
by tlie learned Vakil for the appellant is 
concerned, it has been argued that the plaint¬ 
iff is not entitled to realise tlie whole rent be¬ 
cause by reason of two execution sales to 
wliicli we shall presently refer he lias not 
acquired an interest in the whole of the 
property in question. It lias been pointed out 
that on tlie 24tii November lb92, one of the 
superior landlords interested to the extent of 
an one-tliird share in execution of a decree 
for arrears of rent in respect of his share only 
against the registered tenant purchased one- 
third of the tenure of whicli the plaintiff’ now 
claims to he the entire landlord. On the 
2lst February 1895, the father of the plaint¬ 
iff, in execution of a decree for money against 
tlie tenant Hemangini, purchased tlie tenure. 
Subsequently, on the 21st August 1902, one of 
the landlord.s interested to the extent of one- 
sixtli share, in execution of a decree for rent 
in respect of his share only obtained against 
Hemangini, purcliased the tenure. It has 
been argued before us tliat the effect of the 
sale of 1892 was to vest in the purchaser a 
one-third share in the tenure and that conse¬ 
quently tlie father of the plaintiff by his pur- 
ciiase in 1895 acquired a valid interest to the 
extent of tivo-thirds share only. It has fur¬ 
ther been argued tliat out of this two-third 
share the plaintiff has lost an one-sixth share 
wliicii was purchased in 1902, by tlie land¬ 
lord at the execution sale. Now, in so far as 
the first branch of this contention is concern- 


(3) 27 C. 67. 


384 


INDIAN CASES. 


[1911 


KALI KTTMAR V. RIDHU BHUSUAN. 

ed, the learned Subordinate Judge has held 
that the decision of the question is barred 
by the doctrine of res mdicata. He has 
pointed out that the same question was raised 
in a previous suit for rent, that an issue was 
raised upon tlie question of the effect of the 
purchase of 1892, upon the purchase by the 
father of the plaintiff in 1895, and that it 
was then decided tliat the later purchase was 
in no way affected by the earlier sale of 1892. 
The learned Vakil for the appellant has, how¬ 
ever, contended that a decision in a suit for 
rent does not operate as res judicata, and in 
support of this proposition he has placed re¬ 
liance upon the decision of this Court in the 
case of Kailash Mondiil v. Baroda Sundari Dasi 

(4) . The proposition advanced by tlie learned 
Vakil, however, is entirely unsustainable. It 
is now settled beyond all controversy that 
when an issue has been raised on a disputed 
point in a suit for rent and has been heard 
and hnally decided, the decision operate.-? as 
res judicata in a subsequent suit. In sup¬ 
port of this proposition it is sufficient to refer 
to two recent cases on the subject, namely, 
the cases of Kkahitar ^Sheikh v. IBira Bewah 

(5) , and Uara Chaudra Bairagi v. Bipin 
Behnru J)as (ti). 

In so far as the second contention advanced 
by the learned Vakil for the appellant is 
concerned, it is clear that there is no found¬ 
ation for it. The learned Subordinate Judge 
has held that the execution sale of 1902 did 
not affect the title of the plaintiff, acquired 
under the sale of lfc95 ina.smuch as the latter 
decree forrent wasobtainedagainst Hemangini 
at a time when she liad ceased to have an 
interest in the tenure in question. The 
learned Vakil for the appellant has, however, 
argued that as the effect of the purchase of 
1892 was to vest in the purchaser the one- 
third share of the tenancy and as the effect 
of the sale of 1895 was to vest in the father 
of the plaintiff the two-thirds share of the 
tenancy, the superior landlord was entitled 
to ignore the purchases of lt92 and 1895 and 
to maintain a suit for rent against Hemangini 
the representative of the original tenant. In 
support of this position he has placed reli¬ 
ance upon the deci.sion of this Court in the 
case of Bammoyi Dasi v. Rupai Pramauick (7) 

(4) 24 C. 711; 1 C. tv. X. ",65. 

(5) 13 C. L. J. 1; 8 Ind. Cas. 660; 15 C. W. X. 33.5. 

(6; 13 C. L. J. 38; 6 Ind. Cns. 860. 

(7) 13 C. L. J. 167; 9 Ind. Cas. tOl 


That case, however, is clearly distinguishable. 
It was not necessary for the learned Judges 
in that case to consider the effect of a sale 
held in execution of a decree forrent obtain¬ 
ed against the registered tenant after a portion 
of his interest in the tenure had been validly 
transferred to a party who was not before the 
Court. It may be pointed out, however, that 
the view taken in the case last mentioned is 
opposed to the decision of this Court in the 
case of Baistah Charan Chowdhnry v. Akhil 
Chandra Chcivdhuty (8). It is now well-settled 
that a person who has purchased a share in a 
permanent transferable tenure is entitled to 
a declaration of his right to tliat share and 
for possession of the same after setting aside 
the sale held in execution of a decree to 
which be was not made a party. As an 
authority for this proposition it is sufficient to 
refer to the decision of this Court in the case 
of Mohesh Chnndar (those Saroda Prasad 
Singh (9). The view taken in this case has 
been subsequently adopted in Kali Sundari 
J^ehi V. Dharani Kanta Lahiri {\0\nv\d Nand 
Kumar Kaskai v. Ilnri Das Ifaldar (11). It 
was pointed out by the learned Judges in the 
case first mentioned that although under sec¬ 
tion S8 of the Hengnl Tenancy Act the land- 
loid may not be obliged to recognise tlie divi- 
.sion of the tenancy, lie may yet he obliged to 
recognise the transfer. It follows, there¬ 
fore, that there is no founrlation for the se¬ 
cond contention of the appellants. 

The result is that the decree made by the 
Court below is affirmed and tin's appeal 
dismissed. 

Appeal dismissed. 

(8) n (’. W. 217 . 

(9) 21 C. 433. 

(10) 33 C. l’71*. 

(11) 27C. 54.5. 
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(s. c. 2 M, W. N. 310.) 

MADRAS HIGH COURT. 

Second Civil Appe\l No, 1550 of 1909. 

February 15, 1911. 

Present: —Mr. Justice Munro and 
Mr, Justice Sankaran Nair. 
KOMALAMBAL AMMAL — Plaintiff — 

Appellant 

VCTSJtS 

KRISHNASAMY^ BHATTAR and others — 
Defendants—Respondent"'. 

Uindx L'iiv~Pa,-tit ion.'Iveil—Sons by .lijfrreiil 
anvvs~^Coios(ruction of purtition.ilccl-Scccroncr in 
iutvpvst (IS betiv^en tin* soti'i of s/ctfn i irife. 

A Im.l three .sous-one hy Iiis tirst'« ifc, an.l t«o 
hy his socon.l wife. Ho oxooutod a Will hv 
which ho authori^oil his executors to .'ffoot a pai^ 
tUioii umong In's sons wlion (he olde.st of ii,em 
lUtmnod tie* age of majority. 'J’ho o.xoontor.s (ii.ia 4 
they were ilirootod. I’roportio.s wore di\id<‘d into 
tliroc shaivs, ono of wliich was allotto I to the fhh-st 
son, and two to t)ie other two sons. Tim d.-ed 

of separation provided (1) that ifanv propertv was 

leU undivnlod, it should he div'i.led into” throe 

bimros by the ll.reo parlie.s and ,2) that in futuiv il.e 

partias sliatl Inive no connection in ro>peet of in-o. 

porty e.xcopt relationship hy blood: 

Hold, that these provisions olTecteil a ."ovorain-e in 

interosl as hetsveen the 6..ns of tin* 2n<l wife also 

IhouKdi their property was kept together nitlnnit anv 
(livisioiu 

Second appeal against the decree of the 
District Court of Tanjore in A. S. No. 8UJ of 
IJOb, presented against the decree of tlie 

Court of the Subordinate Judge of Kumba- 

konam in 0. S. No. 24 of 190S. 

FACTS.—One Pranatharthyliara Bhattar 

had three .son.s, one son by the first wife and 

Pfe executed 

a Will by which he divided the properties 
inta three share.s, and directed liis executors 
that tliey should, after his eldest son attained 
the age of majority, make a partition of the 
propertie.s among his sons. The executors 
divided the properties into three shares, gave 
one share to the son of the first wife, and 
handed over the two shares to the sons of the 
second wife making her their guardian. One 
of the .sons of the second wife died. His wife 
brought the .suit for one-half of the 
paint properties and claimed possession 
of the same with nie.sne profits on 

the ground that her husband was .separate 

in interest from the 1st defendant or in the 
alternatwe. if plaintiff and the Ist defendant 

were undivided in interest, for her main- 
^nance out of the family inconu. Defendants 
Nos 1 and 2 pleaded that plaintiff’s husband 
and the first defendant were joint in interest 


Among tli6 issues framed were;—“Whether 
the plaintiff was competent to sue for 
alternative reliefs,” and “wliether plain¬ 
tiffs husband and 1st defendant were 
divided or undivided in interest." The 
Subordinate Judge on the 1st issue held that 

the suit as framed was sustainable ami 
on the 2nd issue, construing Fxhibit IV 
held that the plaintiff's husband and the 
1st defendant were divided in interest. The 
defenilants appealed to the District Court 
on tile ground that Exhibit IV has been 
misconstrued. The District Judge, on a con¬ 
sideration of the .same, reversed the decree 
of tlie buh-Judge and decreed plaintiff's 
maintenance. Plaintiff appealed to the High 
Court. 

Mr. T. Ildfuj icJt'innr, for tlie Appellant; — 
The father by his Will intended to effect a 
separation in interest a.s among his sons. The 
words used in t!.e Will are: —* * * * 

* * III the partition-deed, the 

words used are there is no other re¬ 
lationship between us except friendship.” 
The fact that two share.s were given to tlie 
2Md wife, on behalf of lier sons, does not 
make any difference in the matter. 


Mr. P. S. Sivasicaini Aiynr, for the Fiespond- 
ent; -The intention manifested hy the Will 
was to effect a division as between the sons 
of two wives, and not as between the two 
son.s of the .second wife and thus constitute 
the latter, rnemliers ofa divided Hindu family. 
Even after partition, the conduct of the 
hrother.s .shows that they remained joint in 
interest. 

Mr. T. Rangachariar in reply: —When a 
document is unambiguous, conduct of parties 
wilt not be admissible in evidence to sliow 
wliat was meant by it. 


J t laU.uhN i.—T he question i-s whether 
the plaintiff's husband Subramaniam and the 
1st defendant were divided from the date of 
Exhibit IV’', which is a partition-deed execut¬ 
ed between Sundara Bhattxr and the plain¬ 
tiff’s husband and the 1st defendant. The 
decision turns upon the construction of Ex- 
hibit IV. At the date of Exhibit IV, Sun- 
dara Bhattar was a major, while his ’ half- 
brothers, the other two parties to Exhibit IV 

were minors undsr the guardianship of their 

mother. We think there can be no doubt that 
all the three par iei to Exhibit IV became 
divided in interest from the date of that 
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document. It is true that while Sundara 
Bhattar’s one-third share was defined, the 
two shares of the minors were kept together 
without any division of tlie various items as¬ 
signed to their two sliares. This, however, 
is quite consistent with a division in interest, 
and there are provisions in the document 
which read in their natural meaning leave 
no doubt that tliere was a division in intere.st 
between tlie minors. For instance it is pro¬ 
vided tliat, if it should afterwards be found 
that any property had been left undivided, it 
should be divided into three shares by the 
three parlies, and that oacli of them should 
take his share. And the document winds up 
by saying that in future the parties shall have 
no connection in respect of property. The 
natural meaning of these expressions is clear; 
and there is nothing in the document which 
would warrant us in adopting tlie strained 
construction .suggested by the respondents. 
We, therefore, rever.se the decree of the 
District Judge and restore the decree of tlie 
Subordinate Judge with costs in this and the 
lower Appellate Court. 

Appeal nllowsd. 


(h. i\ 2 M. W. N. 311.) 

MADRAS HIGH COURT. 

First Civil Ai’I'kal No. 115 of 190i^. 

March 8, 1011. 

Present :—Sir Ralpli Benson, Judge, and 
Mr. Justice Sundara Aiyar. 

PAC H AT H A M M A L — Pl ai n n ff— 

Appellant 

versus 

KbUVAN CHETTY and others— 
Defendants—Respondents. 

Hindu L<iw — I>iri.sinii Inj Co-tridi'irs~-AlinnaU<'n i>ij 
]yill —S^iO/x nf dirii^ion. 

A. o.xecuteil si Will Isy which he divided his i>ri>. 

portiea into three shsues, eivin;'to tho 1st wife «ino 

share, 2iid wife uiKdher share, an<l the <lnughters «.f 
the 2nd wife a tliird share. TIjo two wives made a 
division of the propertic.s an<l in tiic partition.<leed 
they inserted a provi:*ion that one should notejuestion 
the alienation hy the other hy sale, gift, Ac. 'Tlie first 
wife made a Will hy which she gave the pro}.erIies to 
her brother. In a* suit to set aside the Will brought 
by the daughters as rc-veisioners, it was contended 
that unless the right of .survivorship which accrued to 


one co-widow on the death of the other, was present 
to the minds of the parties, they must not be intended 
to have given up such right and the words used only 
limited the kind of disposition that must remain im- 
ejuestioned and did not ineludc a disposition by Will: 

that the words used in tlie partition-deed 
were wide cnougli to cover the case of disposition by 
Will also. 

Where the doenment provides that tlie widows 
have no riglit of alienation witliout tlie consent of 
eachotljci', it must be presumed that the right of 
survivcjrship was pr(*scnt to their minds and must bo 
deemeil to have been given np. 

Soiiiaflii Atiiiunl V. Kuppuflmiji Ainina, 14 M. h. 
J. 175, distinguishcil. • 

Appeal against the decree of the District 
Judge of Salem in Original Suit No. 2 of 1907, 
dated the 3rd March 1908. 

FACTS.—One Shunmuga Chetty had two 
wives, and by the second wife he had two 
daughters. He executed a Will by which 
he gave one sh«re to each of liis wive?, and 
a third share to his daughters. The wives 
divided the propeties between themselves 
and in the partition-deed there was a provi¬ 
sion that one should not question the aliena¬ 
tion made by another mode. One of the 
wives sub.sequently executed a Will by which 
she gave the properties to her brother. Tlie 
daughters sued to .set aside the alienation on 
the ground that under the partition-deed 
their step-mother had only a life-interest and 
no more. The District Court of Salem dis¬ 
missed the suit. Plaintiffs now appeal to the 
High Court. 

The Hon’ble Mr. P. S. Sivaswami Aiyury for 
the Appellant:—On the true construction 
of the partition-deed, the pnrties have not 
dealt with the state of tilings which may 
happen on the death of either of them. It 
has been held in a case that unless the right 
of survivorship was present to the minds of 
the parties at the time of the partition-deed, 
they must not be presumed to liave given it 
up, — Samalhi Ammal y. Kupputhoyi Ammal 
(1). The partition deals only with the alie¬ 
nation of the life interest and not of their 
interest beyond. 

Mr. 7’. Snhranianid Iyer, for the Respond¬ 
ent,— 

The use of the word “gift” implies that the 
females dealt with their power to forego their 
right of survivorship,— fiamakkal v. Ramasami 
Naiken (2). 

JUDGMENT.—We are of opinion that 
under Exhibit III the plaintiff agreed not to 

(1) 14 M. L. J. 175. (2) 22 M. 522. 
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object to alienation of any kind. The expres¬ 
sion that her co-widow might makethe alien¬ 
ation^ whether by sale, gift or in any other 
way,” is wide enough to inculde alienation by 

'Will, The case cited by the learned Advo- 

date-treneral, bomathi Animal v. Kuppnthoyi 
A mmal {I), is not in point. The learned Judge 
who decided that case held that the docu¬ 
ment in that case proceeded on tlie foot¬ 
ing that the parties to it had rights of aliena¬ 
tion and that.therefore, they could not be deal¬ 
ing with any right of survivorship vested in 
them. Here, on the other liand, Exhibit 111 
pioceods on tiie basis tlsat the widows would 
have no rigiit of alienation without the con¬ 
sent of each other. The finding of the 
lower Court on the question of the testa¬ 
mentary capacity of Poovathammal is not 

shown to he incorrect. The appeal is dismiss¬ 
ed with costs. 

Appeal dismissed. 




(s. c. 4<i 1>. w. R. 1911). 

PUNJAB CHIKF COURT. 

First Civil Appeal No. 1063 ov 1908. 

December 27, 1910. 

Present: —Mr. Justice Johnstone and 
l^Ir. Justice Chevis. 

KHAIRK KHAN and others—Plaintiefs— 

Appellant.s 

V€f“St4S 

OHL'LAM GHAUS and otbeils_ 

Defe.ndants-—Respondents. 

— Alienation — Inhcntn»rr—i . , 

who IH aho hts (lauohter's «r>,i-Nuni Rajputs r,/Tah«il 

IKil onr ui J,iUu,ul,n- lJi>^frict-E.vclusion ofdLLferl 

—Burden prooJ—rAm{tation~EstoniHd-\^^ 

band's land in'Ta™.-, f h da 

without tl.„ consent of the coda frat ,? if ,r‘ 

be also a near collatomi of her CLd ‘ 


lianjhi Khnn v. Masammat Kamun, 179 p. J{ IJ(S9- 
Musanunaf Sahiljan v, Kami Bakheh, HO P. R*. 
1875; 3/»xrtmj/irtt Jiwi v. Gnnhiya, 98 p. R. J89J; 
Musfiminnt Rabin v. Muhammad Bakhtih, 119 J' R 

I?!®/, V. nhulam Muhammad Ehah 

17^^. K. 1889, and Monsa Ram y. Punna, 38 P 
K. 18^0, referred to. 

The assent to such a (rift Uy tlic rnotlno- of a minor 
collateral ,loes n.d hind him. A collateral, hy aetinc 
as u Marbariih lambardar of tlje minor don.-o who lias 
got tho lambaydari in virtue of eueli gjJt, is not 
fstojijiod from (•(uitcstjiig jfs validilt-. Rut tl,*. 
collaterals wlio, Lrtorc nr afu-r tlic death f.f tltc widow 
agree that the mutalioti ,,f names as regards the 
gifted property .«houhl he efVecte.l in favour uf the 
doner, cannot he allowed to ehallenge the ‘Hft 

The collaterals can recover th<' giftej property 
uithui 12 yeai> from the .late of the widow's death 

"f"* 'he Indian Limiiatinn Act XV 
of 18/1, and the donee's posscs.-ion does not Ix-conic 
adverse as long as she is alive. 

Thouoh it is n enrreet |n-inci|.le that persons entry 
their mvn eustoins will, t|,eni wherever they iro 
It does not neeessnrUy follow tl.tit they retain tliosc 
istonis une ianKcd after louf; reshlenee aniontrst 
otlier trilM's hohling different customs ^ 

The tnuden of j.roving that a daughter succeeds in 
ih. presenee of near collaterals lies on the i)orsnn 

First appeal from the order of tlie District 
Judge, Jullundur, dated the 25th May 1908 
dismissing plaintiifs’ claim. 

Mr. Muhammad Shaji, for the Appellants 
Gala Hukam Chand, for the Respondents. 

JL DGMENT.—The genealogical tree 
tomitting certain unnecessary names) will be 
found appended to this judgment. The pro¬ 
perty in dispute is the estate of the late 
Muhammad Bakhsh, whose widow in 1S88 
g^ted the bulk of it, 195 ghumaor.s, 7 Hnah 
13 maWn*, to Gliulam Ghans, her daughter's 
son, keeping 12 only for her own 

maintenance. On her death, in 1905 the 
remaining 12 ff/iumaoiis also were mutated 
111 favour of Ghulam Ghaus. Plaintiffs’ 
Ghulam kadir, Khaire and Dullah, sue for 
possession Sundar Singh, defendant No ' 

of the land having been effected by Ghulam 

Ghaus in his favour. 

The District Judge has dismissed the suit 
holding that the gift was assented to and 
that plaintiffs are now estopped from con- 
testing, and that Ghulam Ghans has held 
ong adverse possession, and holding further 
that by custom Ghulam Ghaus, as daughter's 

succeed to the exclusion of coIlatprnl« cr, 
dmtantly related as the plaintiffs. Theplaintiffs 
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In the first place, we may remark that the 
question of adverse possession does not arise; 
the case is clearly governed by Article 141 
of the second Schedule of the Limitation Act, 
1877, and the suit having been brought 
within 12 years of the death of the widow of 
the last male owner, is within time. 

We will next deal with the question of 
custom, as, if the District Judge’s finding on 
this point is to be upheld, there will be no 
need to consider other matters. 

The parties are Karu of thePhillour 

fahsit of the Jullundur District. The District 
Judge has decided in favour of the daughter’s 
son on the strength of Ranjhi Khan v. 
Musammaf Kamiin (1) and an unpublished 
judgment of this Court, Jamun v. liahmi 
(0. A. No. 971 of 1906). The latter judgment 
is a very short one, and simply follows 
lianjhi Khati v. Musa)iimaf Ka.nun (1). In 
Ranjhi Khan v. Miisamrnaf Knmun (1), the 
dispute as to succession, was decided in 
favour of the daughters, who were held 
to be entitled to succeed in the absence 
of male descendants of their father’s great- 
grand-father, on the strength of entries in 
the Rilvai^i•anl and Wajib-ul-arz. But it is to 
be noted that the parties in that case were 
Narit Rajputs of the Hoshiarpur tahsily and 
though it may be true, as is urged before us, 
that the Hoshiarpur Kara Rajputs originally 
came from Jullundur, we cannot presume 
that the tribal custom is now the same in 
both Districts. Though it is no doubt 
correct to say that persons carry the'r own 
customs along with them, it does not follow 
that they retain those customs unchanged 
after long residence amongst other tribes 
holding difierent customs. Therefore, taking 
Ra 7 ijhi Khan v. Musammaf Kamun (1) to he 
a correct ruling though the learned Counsel 
for the appellants challeiiges it on the ground 
that it wrongly differs from Musammaf 
Sahihjan v. Karm Rakhsh (2), and incorrectly 
states that the learned Judges, who delivered 
the last mentioned ruling, differed as to the 
meaning of the word karabafi , we are unable 
to hold tliat it is applicable to the case of 
Naru of the Jullundur district. We 

note that in a later decision relating to Naru 
Rajputs of the Hoshiarpur District Musammat 

(0 t79P. K. 18fe9. 

(2) £0 P. K. 1875. 


Jiivi V. Qanhiya (3), the real meaning of the 
term karahati is further discussed, but it is 
unnecessary to follow the matters further, as 
we are not dealing with Ho.shiarpur Rajputs. 

We have no Riwaj i-am to guide us in the 
present case, but we note that in Roe’s 
“Tribal Law in the Punjab,” we find on page 
135 the remark:—*“in Phillour all the tribes 
say that agnates of any degree exclude 
daughters” and even the resident son-in-law 
seems not be a recognized institution in 
this tahsil according to the above authority. 

Various rulings have been cited for the 
respondents. Copies of several judgments 
referred to are on the record, but on examina¬ 
tion they seem to afford no help to the re- 
sponents. In Exhibit D, 4, it was held that 
collaterals up to the fifth degree excluded the 
daughter. Exhibit 1), 5 favours collaterals 
even up to the seventh degree. Exhibit D, 6 
was a case of gift by the male proprietor to a 
daughter. In Exhibit D, 7 the collaterals 
failed as tliey could not esiablish the degree 
of relationship. Exhibit D, 8 is a Hoshiarpur 
case, and here, too, the degree of relationship 
was not proved. In Exhibit D, 9 the case 
was remanded for a further inquiry as to 
custom; the final result of that inquiry ha.> 
not been disclosed. As to such rulings as 
Mifsammat Rabia v. Mt-hammad (4) 

Musamiintt Kaiivia v. iihulam Mutuimmatf 
Shah (5) and Mansa Ram v. runnu (d), 
which have been (iuoted in arguments befx)re 
ns, wo fail to see liow cases relating to the 
customs of Syials iwMRrahmans van 

assist us in deciding the present case. The 
oral evidence in the present case is also of no 
value, as tlie instances cited refer to gifts by 
the male proprietors or to contests betw’een 
dauglitors and very near agnates. 

'riie (hius of proving tliat the daughter 
succeeds rests on the defendants, and wo 
hold that tliey have failed to dischar^*© the 
onus. Wc are, therefore, unable to uphold 
the decision of the learned District Judge as 
to custom. 

That the widow hail any power to make 
such gift has not been argued before us. So 
it remains only to see whether the plaintiffs 
are estopped from contesting. 

(:J)98 P K. I8‘j1. 

(4» 69 P. K. 1878. 

(5) 172 P. K. 1889. 

(6) 38 P K. 1870 
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Nathe Kban was the nearest reversioner 
at the time of the gift, but the mutation 
proceedings (see pages 4-11 of tlie paper 
book) do not show that he assented; all that 
appears is that he reported the death of Ali 
Sheroii 26th January, 1S68. This was just 
prior to the gift by Khairan. 

Musanimat Jiwan, mother of Dullah and 
Khaire, and grandmother of (Jhulam Clliaus, 
no doubt, assented to the gift, Init such assent 
could not bind her minor sons. Amir, father 
of Giiulam Kadir, is shown as objecting, but 
a former statement of his, dated 2l.st April 
1885, is referred to by the Niah-Tahsihl,ti¬ 
lls a statement of assent. That statement 
is not part ()f the mutation pi’oeeedings 
apparently. It has not l)cen produced in the 
present case, and we are unable, therefore, to 
see wiiat was the exact statement referrecl to 
or how far the was justified 

in saying Amir had assented. No assent of 
Amir is, therefore, proved. 

Ao to any of tiie plaintitf.s acting a.s 
sarharah for Ohulam Uhaus wliile he was a 
minor, tins relates only to the lumhanhirship 
and has nothing to do with the gift. 

Turning to the mutation proceedings which 
took place on the death of Musammat Khairan 
(see page 14), we still find no assent so far 
as Ghulam Kadir is concerned, but the assent 
of Khaire and Dullah is clearly entered there 
and this, we consider, estop.s them altogether. 
They then consented to Ghulam Ghaus 
getting the residue of the estate which he 
had not already acquired by gift. It may 
well be that they then assented because 
Ghulam Ghaus was then betrothed to Dullah's 
daughter and that the engagement has 
since been broken olf, but their as.sent was 
clearly given, and we fail to see how they 
can be allowed to change their position now 
that Ghulam Ghaus has been in possession 
and has acted as full owner, mortgaging a 
part of the estate. As to the remarks of the 
District Judge about a family arrangement, 
we note that no as.sent is proved except on 
the part of Dullah and Khaire and their 
mother, and we fail to see how their assent 
can^ be binding on Ghulam Kadir. 

The result is that we find that Ghulam 
Kadir, who.se share is one-half, is not estop, 
ped, but that the other plaintilfs are estopped 
We so far accept tlieappeal as to give Ghulam 
Kadir a decree for po.s.'-e.ssion as owner of one- 
half of the laud in suit, dismi.vsing the claim 
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of Kliare and Dullah. As the plaintiffs 
sued jointly and as the claim has succeeded 
to the extent of one-half only, wo leave 
the parties to bear their own costs throiigliont. 



Apppnl parthj accepted 


(s. c. 2 M. W. X. 312.) 

MADRAS HIGH COURT. 

First Civil Appeal No. 131 of 1908. 

March 8, 1911. 

Present :— Sir Ralph Benson, Judge, and 
Mr. Ju.stice Sundara Aiyar 

CHIGURUPATI VENKATA SUBBAYVA, 

alias VENKAYYA, minor, uy opardian ano' 
mother SESHAM.MA -Plaintiff- 

Appellant 


CHtGURUPATI PEDDA NAGANNA 

AND OTHERS - DeFKNDANT.S —RESPONDENTS 

Hvi.lcce Act (I o/ 1872^, \ 2 - Le.iitunar,j~.yi„,: 

>lr„ of proof -NoT,.occe>is-l\-oofof ilhujitimacy. 

.I.sued H, liis f.itlipr, ami tiie adopted son of/i, 
lor parfiti«iii. /;. <lisi»vvued A ’s paternity, and stated* 
that Ins motlier /r lived sep.iratoly from hini for a 

long tim ‘ and that ho had no iie.-ess to D. <lurin" rim 
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poriod when A. could l»avo been conceived bv her. 
Tl. married a first wife, and again married D. as ho 
had no son by the former. They both quarrelled; 
Rubso(|nentiy, D. sued B. for maintenance, and B. 
in reply brougld a suit for restitution of conjugal 
rights, whereupon they became reconciled to each 
other. Tliough D. lived in her mother's house she con¬ 
stantly visited B. in his house without the knowledge 
of the first wife. When D. was ^endenfe B. cxe- 
outod a deed <*f settlement in favour of C. in 
which he did not ilisown the legitimacy of I): 

HpIiI, that under these circumstances, the onus 
of proving noi\.access within the meaning of section 
iriof the Evidence Act lav on B. and the fact that 
he believed I>. to be guilty <»f infiilclicy and produced 
witnesses to prove it, <lid not discharge tlie onus. 
A.'s legitimacy must, in these circumstances, be 
presumed. 

Appeal against the decree of the Court 
of the Subordinate Judge of Kistna at 
Masulipatam, in Original Suit No. 5 of 
1907, dated the 13th day of March 1908. 

Mr. P. Karayanamurf/f for the Appellant 

Under section 112 of the Evidence Act, 
legitimacy must be presumed, and it rests 
upon the party who alleges illegitimacy 
to prove non-access. In this case, the plain¬ 
tiff’s mother and the first defendant lived 
in the same village only a furlong apart, 
and she used to visit him without the 
knowledge of the senior wife. The fact that 
the 1st defendant believed her to be guilty 
of infidelity does not amount to a proof of 
non-access within the meaning of the section. 
Courts should always presume legitimacy, 
and should be very strict in believing evi¬ 
dence against it [Taylor on Evidence, Vol. 
T, 106; 31 Ch. I), p. GSl ; 50 Kng. Rep. 552; 
Archer v. JiinU'-n (1)]. 

Mr. T. Piahnsamt for the 1st Re.spondent. 

The first defendant was more than 70 
years of age and having regard to the 
strained relations between the parties, it 
must be presumed he had no acce.ss to 
her. 

Mr. K. Sreemvasa Iyengar, for the 2nd 
Respondent. 

There are several issues in the ca.se which 
remain untried. The case must go back 
to the lower Court, in case your Lord¬ 
ships hold the legitimacy of the plaintiff 
proved. 

JUDGMENT.—The plaintiff is a minor 
suing his father, the 1st defendant, for parti¬ 


tion. The suit has been dismissed, on the 
ground that the 1st defendant was not the 
father of the plaintiff. It is admitted that 
the plaintiff is the child of the 1st defend¬ 
ant’s wife. The Subordinate Judge has 
held that the 1st defendant had no access 
to his wife, the plaintiff’s mother, for nearly 
three years before the plaintiff’s birth. The 
onus of proving non-access lay heavily on 
the defendants, and we are clearly of 
opinion that it has not been discharged. 
Practically, the only evidence adduced to 
prove non-access is the testimony of 
the 1st defendant himself, but he is not 
a reliable witness. He said he actually saw 
bis wife committing adultery with more than 
one person about three years before he gave 
evidence, which was more than two years 
after the plaintiff was born. This is 
incredible and there is no corroborative 
evidence. The other witnesses for the de¬ 
fendants merely say that the 1st defendant’s 
wife was permanently residing in her parents* 
house for about two years before the plain¬ 
tiff’s birth, but this is no evidence of non- 
access; especially where the plaintiff’s alleged 
residence was only a furlong from the 
defendant’s house. The 2nd defendant has 
not been examined as a witness, and it is 
not shown that there were no others living 
in the 1st defendant’s house whose testi¬ 
mony would be valuable evidence of the 
truth of the defendant’s case. It is note¬ 
worthy that none of the defence witnesses 
is able to say anything against the plain¬ 
tiff’s mother's character. The Ist defend¬ 
ant’s nephew gives evidence in the plain¬ 
tiff’s favour and says that his mother Sesh- 
amma was living with the 1st defendant 
until shortly before her confinement. The 
other witnesses for the plaintiff also give 
similar evidence. The village of the par¬ 
ties is split up into factions and it is not 
safe to act on the evidence of witnesses 
on either side. In Exhibit Vi, a gift deed 
in favour of the 2nd defendant executed 
by the 1st defendant three months before 
the plaintiff’s birth, the 1st defendant 
charges Seshamma with infidelity, but no 
reference is made to her pregnancy nor 
to non-access on his part. The 1st de¬ 
fendant had adopted the 2nd defendant 
in 1895 and made a gift of some pro¬ 
perties to him. This probably irritated 
Seshamma, and she seems to have left 


(1) 7 Bear. 651; 8 Jur. (n.s.) 761; 64 R. R. 152. 
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liis house and gone to live with her 
parents. She sued him for maintenance 
in 1899. His defence to the suit was 
not a plea of unchastity on Seshamma’s 
part, but a counter-suit for restitution of 
conjugal rights. The dispute was com¬ 
promised. Seshamma agreed to go back 
and live with liim and not to quarrel with 
her co-wife, and lie agreed to make a gift 
of some lands to her. Whether Seshamma 
actually live with her husband until sliort- 
ly before the birth of her child as she 
alleges or not, it is impossible to hold that 
non-access is proved in the case. We 
must reverse the finding of the lower Court 
on this point and its decree and remand the 
suit for trial on the other issues. The 1st 
respondent mu.st pay the appellant's costs 
of this appeal. The other costs will abide. 

iSaf/ iiniiamleil. 

(s. c. 2 M. W. X. .'ilO; U M. L. T. 4U t 

MADRAS HIGH COURT. 

Civil Aim'eai, No. 81 of 1909. 

March 17, 1911. 

Pres^iif :—Sir Ralph lienson, Judge, and 
Mr. Justice Sundara Aiyar, 

\ KMARKDDl RANGARKDDl—l*i,\ ntiff 

Apcfixant 




YORK J. ABBOV XAIDU-Di-: KKNOAN 1' — 

RtSPONDENT. 

Mil iciiiiift I'lH —CA /iyc d' insult nut 

nl>l —Mit.j,.<fr.it,- ncH'iif ji, 

1 ill’ iiliiiiitill \valk*'(l in vi *\v «i|’ tin* win 

wu>i Jiol.lititr C.niii as a Mairistratc*. witli his i-hn*: 
on. anti hftoiv* he had g nn* a few yards, thn dc 
fcndaiit lia<i liitn arri'steil ainl prodnct'd Itclorc him 
K-lf. Till- parties wore itrevi.m.sly act) ainted anti t>i 
th(* plaintilT tcniloritiv’an apnloiry, hf was h'l off. Tit* 
prf.st'iU suit tor mtdifitms proscfidion was hrriuifhi 
nearly ono year alter tlie ahovi' events: 

//'■/,/ a) that tlie faets did not t)f tlumnselvos shnn 
tliat the Matristnite tlitl not aet /hh- when Ik 

ordered the aceusetl to l»e hrou*.dit up before him; 

(2) that the present snir, after f he teinler of m 
apology hy the plaintiff, wa.s not jnsiifiahle. 

Appeal against the decree of tlie District 
Court of Nellore in Original Suit No. S of 
1908. 


FAClfc). Plaintiff is a landholder paying 
an assessment of Ks. 9,000 a year. The 
defendant is the Deputy Tafmhlurninl Magis¬ 
trate of Kota in Nellon; Di.strict. On one 
occasion, while the Magistrate was holding 
his Court and inquiring into a case the 
plaintiif walked with his shrtes on makinga 
kind of creakingnoise in front of him When 
he had gone 40 yards, the Magistrate ordered 



that he should be arrested and brought 
before him. The Magistrate drew up proceed¬ 
ings againsthim under section 480, Criminal 
Procedure Code, charging him with an ftffence 
under section 228, Indian Penal Code, and 
on the plaintiff tendering an apology through 
a Pleader, he dropped the proceedings against 
him and allowed him to go. One year after, 
plaintiff brought the pre.sentsuit for damages 
for malicious prosecution for Ks. 2,500. The 
District Court of Nellore dismissed the suit. 
Plaintiff appealed to the High Court. 

Mr. S. Varadachariar^ for the Appellant, 
The question of hohj fides has to be judged 
not upon the e.xtreme sensibilities of the 
particular individual concerned but upon the 
question whether the act done is such as to 
affect person- of ordinai-y tempeiameiit. The 
plaintiff had walked off’ 40 yards from the 
place where the defendant held his Court and 
he had known the Magistrate for more than 
ten years. These circumstances clearly show 
tfiat the Magistrate did not act hona tide. 

S. S\:lranmnia Iyer, iox the Respond¬ 
ent. The plaintiff was walking up and down 
the Coui’t and tins certainly annoyeil the 
Magistrate and led to pro:eedings being 
taken against him. 

Jl DGMENT. — A e are of opinion that 
this appeal should he dismissed. The de¬ 
fendant, a Magistrate, acting under section 
^^9, Criminal Procedure Code, charged the 
appellant with an offence under section ^28, 
Indian Penal Code, committed by the appel¬ 
lant, a Red'li, by walking in view of the de¬ 
fendant with shoes on, while discharging hi.s 
duties as a Magistrate. Mr. Varadachariar 
contends that the appellant’s act would not 
bean offence under .«5ection 228, Indian Penal 
Code, and asks us further to hold that the 
Magistrate could not be regarded as having 
acted 6'OMa/i*/e in supposing that the appel- 
lant’s act could be regarded as an insult. We 
do not feel called upon to decide the former 
question as we are clearly of opinion that 

the lower Court is right in holding that the 
Magistrate acted hmia fide. It is urged that 
the Magistrate knew the appellant for a long 
time and that he was not arrested until he 
had gone about 120 feet from the Court 
house. We cannot draw any inference 
against the Magistrate’.s h .ni ihPi from these 
facts, mr are we prepared to say that in 
reasonable man would regard the appellant’s 
act as an insult. It may be that the Magis 
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trate could linve niaititiiiiiecl the dignity of 
his Court witlioiit taking notice of ti e appel¬ 
lant's conduct. At the same time we cannot 
approve of tlie appellant's conduct in launch¬ 
ing this suit nearly one year after he had 
thought fit to tender an apology to the 
^Magistrate through liis Vakil. The appeal 
is dismissed. The appellant must pay the 
respondent’s costs. Appeal th'smused. 


(s. (. 2 M. W. X. ;{21; 0 M. L. T. rm ) 

MADRAS HIGH COURT. 

Second Civil Appeai. No. ll.da ok 1009. 

March 15, 1911. 

Preaent :—^Ir. Justice Sankaran Nair and 

Mr. Juslice Ayling. 

GOTETI VKNKANNA— Plaintifk— 

ArPKLLANT 

I'ersus 

GOTIOTI CHINNA SABIIA ROW and 
OTHERS—Defendants - Respondents. 

Portic»~S<iii.jolirh'r of po)(}bjrrt{on — Propfr 
con rse — Prarttcc. 

Where aJi ohjin-tion ott I ho score of non-joinder of 
piirties is taken for the Jir^t time in the Appellate 
Court, tlje proper course for tliat Court is to ad«l 
the necessary i)artics to tin appeal and dispose of it, 
or remit the suit to the first Court for re-trial. It 
should not dismiss the suit. 

Second appeal against the decree of the 
Temporary Subordinate Judge’.s Court of 
Vizagapatam, in Appeal Suit No. 336 of 
1907, presented against the decree of tlie 
Court of the District Munsif of Chodavaram, 
in Original Suit No. 623 of 1906. 

FACTS.—Plaintiff, 1st defendant and 2nd 
defendant are brothers. Defendants Nos. 3 to 
6 were arbitrators appointed to .settle the dis¬ 
putes among them, in respect of the division of 
the family properties. The arbitrators award¬ 
ed the plaintiff a house and defendants Nos. 
1 and 2, two plots of land. No partition deed 
was executed nor was the award filed in (^ourt. 
Plaintiff brought the present suit to compel 
defendants Nos. 1 and 2 to execute a partition, 
deed ordefendants Nos. 3 to 6 to pass an award 
and file the same in Court. The District 
Munsif gave a decree but on appeal it was re¬ 
versed on the ground that the suit was one 
really for partition and to such a suit, the 
son of the 1st defendant was a nece.ssary 
party and the omission to make him one 
vitiated the suit. The plaintiff appealed to 
the High Court. 

Mr. .r Ramesxm, for the Appellant:—There 
is nothing to be done in the case except 
the execution of a partition deed; why the 


Sub-Judge construes the suit to be one for 
specific performance is not understood. Even 
if it were, the son is not a necessary party 
[See STinitasa Peddi v. Sivarama Peddi (1)]. 
This objection as to non-joinder was taken 
only in the Appellate Court and the proper 
course for the Sub-Judge was not to dismiss 
the suit but only to remit for re-trial after 
adding the necessary parties. 

Mr. P. Narayana Murti^ for the Respond¬ 
ents :—The suit is in effect one for partition 
and the son is a necessary party. 

JUDGMFiNT. —The objection that the 1st 
defendant’s son or sons ought to have been 
made parties was taken for the first time 
only in appeal. In the circumstances, the 
lower Court ought to have directed the sons 
to be made parties to the appeal and then 
disposed of it or, if necessary, remitted the 
suit to the first Court for re trial. We ac¬ 
cordingly set aside the decree, direct the 
Subordinate Judge to make the sons parties 
and, if they claim a fresh trial, to set aside 
the decree of the first Court and direct a 
re-trial; otherwise hear the appeal and di.s- 
pose of it in accordance with law. Costs 
will abide the result. Decree set aside. 

(1) 32 M. 320: 4 Ind. Cn«?. 506. 

(s. t. 2 M. W. N. 325: 9 M L. T. 510.) 

MADRAS HIGH COURT. 

First Civil Appeal No. 192 of 190S. 

March 14, 1911- 

Present:—^\r Ralph Benson, Judge, and 
Mr. Justice Sundara Iyer. 
RAMANTHAN CHETTJAR and otheu.s— 
Defendants - Appellan r.s 

versus 

VKERA NAGAPPA CHETTIAR end 

others—Plaintiffs - Respondent.s. 

Leasor and lessee — Pni/inrnt of prennuni — Posseision 
to lessee— Conditional deriic. 

The right of a h's-.norto claim payment of a premium 
ro8erve<l under a !eas«* rlo(‘s not d<‘peiid upon his 
ohiigatinn to put the lessee in possc.s.sion, ns a matter 
of law. Hut Courts will not lie ju.stilied in ])assing a 
decree for the payment of the premium alone without 
compelling the lessor at the same time to perform 
his obligation and to give possession, as i.s done in 
the case of sales. 

Snbraninniya lijerv. Poonaitf 27 M. 2S; Mnihia 
Chellij V Sina I'ellan Chefly alias Sinna Kanippnn 

Chetty 21 .M. L. J. 236;9 Ind. Cas. 1062, 9 M. L. T. 378; 

2 M. W N. 22» followed. 

Appeal against the decree of the Court 
of the Temporary Subordinate Judge of 
Madura in Original Suit No. 57 of 1908, 
(0. S. No, 85 of 1907 on ^he file of the 
Subordinate Judge of Madura East.) 
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FACTS.—Plaintiff leased out to the 

defendants a large extent of land in Kanadu 

Kathan village in Madura, reserving a 
premium of Rs. 6,900 on the land so leased 
out; there was a brick-kiln belonging to one 
of the plaintiff’s co-sharers and it remained 
unremoved at the date of the lease. As pay¬ 
ment of the premium reserved under the 
lease, the defendant gave the plaintiff a/iwui/i 
which was accepted by l)im. As the amount 
under the hnnili was not paid to plaintiff, the 
present suit was brought to recover the 
amount of premium leserved under the lease. 
The Sub-Judge passed a decree for tlie plain¬ 
tiff, though it was contended before him by 
the defendant that as he was not put in 
possession of the land leased out, tlie plain¬ 
tiff should not have a decree for the amount 
claimed. Tlie defendant appealed to the 
High Court. 

Mr. K. Sreenivaiia Aiyangar^ for the Appel¬ 
lants.—The obligation to give possession and 
right to claim payment of tlie prem'.am are 
correlative in tlieir nature and ari.se under the 
same contract. The view of the Sub-Judge 
that the remedy for breach of either was by 
independent suits is erroneous, and in this 
case, if the defendant was left to a .separate 
remedy by suit, lie would probably get into 
complications with other per.sons. In case of 
sales, this Court held, in Subrnhmariia Ayyar v. 
Poovan (1) and Natessan Chelfy v. Vegu Chfitfy 
(2), tliat the two may be tried in the .same 
suit, and a conditional decree could he passed. 
Tliere is no reason why the like principle 
should not be extended to leases aho. 

Mr. T. lianga Pamanujachari^ for the Res¬ 
pondents.—The defendant was put into such 
possession as the nature of the case admits. 
In this case, the defendant knew on the date 
of the lease that there w^l8 a brick-kiln on 
the land leased. Jn such cases, the two cove¬ 
nants are independent and not correlative 
and the remedy for breach of either is by 
separate suits. 

JUDGMENT.—The Subordinate Judge 
find that the defendants have not yet, as a 
matter of fact, been put in possession of the 
poTtion of the lai.d used as a brick-kiln. The 
plaintiff’s witness No. 2 says that he and the 
co-parceneis are AA illing to put the defend- 
anls in j.o.«6ession. Tlie evidence does not 

show that the plaintiff’s riglit to recover the 

(1) 17 M.28. 

(,2) iO M. L. J.iC,3 Ud. Cap, 701; 0 M, L. T. 313. 


money on the hundi was made conditional on 
putting tlie defendants in possession; nor can 
it be laid down as a matter of law that he is 
not entitled to recover on the hundi before 
putting the defendants in po.ssession. At 
the same time, there can be no doubt that it 
is the plaintiffs’ duty under the lease deed to 
give effective possession to the defendants. 
We do not feel compelled to give the plain¬ 
tiff a decree without compelling them at the 
same time to perform their obligation under 
the lease. This course was followed with 
respect to correlative obligations under a sale 
deed in ^uhramania Iyer v. Poovan (1) See 
also Chetty v. Sina Vellou Chetty alia.s 

Sinna Karuppan ('hetty (3). We shall, there¬ 
fore, modify the decision of the lower Court 
hy directing that on the plaintiffs’ putting 
the defendants in possession of tlie plot used 
as a brick-kiln within 0 months from tliis date 
they do recDver the amount due under the 
hundi from the defendants. The appellants 
must pay tlie costs of the respondents in this 
appeal. The .Subordinate Judge has omitted 
to award interest from the date of plaint up 
to the date of liis decree. The plaintiffs 
will have interest during that period at 9 per 
cent, per ar.num. Tlmre will be no order as 
to costs on the memorandum of objections. 

Decree modified. 

(3) 2 M. W. N. 228; 9 M L. .1. 378; 21 M. L. J. 236; 
y Iml. Ca^. 1062. 


.MADRAS HIGH COURT. 

Fi'tsi Civil No. 175 of 1908. 

Marcli 7, 1911. 

Present :—Sir Ralph Henson, Judge, and 
Mr. Justice Sundara Aiyar. 

HAYYA SAO—Ai-pellant 

rtrsus 

NARSINGA ^MAHAPATRO and otheks — 

Re.'^pondents. 

Tniiisfei '«»;' Proycilij Art (/ 1 ' of 1882), >. 83 — TfiuJer 
Ilf )n'>r/'jnyi' ii.i>ii>-ij nflrr mit by inortijdijo'~ Tender in 
one Court uiiite inortiiaijet'ii suit pemhuij in mother 
Court - Iiiraliditij—of niortijnijor to put mortgagee 
in possession—Tender made without putting mortgagee 
in possession, effect of—Civil Procedure Code {Act V of 
1008), (t. XX! V, r. 1. 

Sections 67, 86 and 88 of the Transfer of Property 
Aft shoulil be reati with section 83. 

After one Court has taken cognizance of a suit by 
a mortgagee for the enforcement of his mortgage, 
(lie morigaifor cannot deposit the mortgage amount 
in aiiotlier Court under section 83 of tlie Transfer of 
rroperty Act. 

When a suit has once been instituted, payment into 
Court is rt“gidatod by Onler XXIV, rule 1, of ilie 
Civil Procedure Code, 1908, and the circninsfaiice 
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timi Mio niortgofforivasimf n^vnro of tlio ir.FtUntion of 
tho niortgiii^oos siilr M .Into of l.is doposif nmlci- 
soctiou Sd. would n.if alVcct i],,' 7norrgn''-oo's riHit to 
proce<-.l with Ids suit or to enforro l.is rlirlit^. n" thov 
stO(.d at t)ic dato of tli,. suit. 

j/*: —\\ lictlipr a mortgagor can, ?uliscMiacnl to 
11 * mru gagco s suit, depf.sir tin* mortgatro nmoinit 
m tlio vary Court in which tin* suit is ponding. 

WIterc, under rho terms of a mortgage-deed, the 
mortgagor is hound to put the mortgagee in posses- 
sum ot the mortgaged properties, tl.e former cannot 
deposit tl.e mortgage amount in Court hefore tir.st 
pIi>SP.S5?ioM tn tliO TlHUJ LfU 

y. K>ishnoii, I’d H. 1^2, referred to 
Inui lUuiij^ni,, V. H(i., I.in lihinnii, (ISS" . l*,J. 3 1 5 
ami Mulh.n- a..pal KuH.nnn v. ham \hilad 

hnnkom Chan.l, (1S80) I*. J. 51. referred to 
Section 83 of the Transfer of IV.pertv Act pre- 
supp<.s<-s that the mortgrgor. when he pVopc.ses to 
fake action under section 83, has a vali.l rigl.t to 
r(‘i oem atui is not attempting to exercise the right of 
redemption in a manner contrarv to the provisions of 
the contract between tlie parties. 


Appeal against the decree of the District 
Court of Ganjam in Original Suit No. 20 of 
1905, dated the 30th September 1907, 

JUDGMENT.'-'The facts necessary for 
the decision of this appeal may he briefly 
stated. Defendants Nos. 1 to 11 are related 
to one another hut are not rnemlter.s of an 
undivided family. Defendants Nos. 1 to 8 
belong to one family; defendants Nos. 4 to 7 

to another, and defendants Nos. S to 11 to a 

third family. The other defendants in the 
suit are only formal parties. The eleven 
defendans, wlio are the owners of an bm.n 
village, executed three registered usufructuary 
mortgage-deeds in I'b.j in favour oftlie plain- 
tiff^, according to the terms of wliicii the 
debt was to he discharged out of the usufruct 
of certain lands by the end of liarvest 
of the year Ivrodhi (1901-1905). In the 
year lb99-1900, furtlier .sums were borrowed 
under Exhibits E,D,Cand A. These amounts 
were also to lie paid up at tlie time stipulated 
for the discharge of tlie previous bonds, 
and if the defendants failed to do so, tlie 
mortgaged lands were to continue in the 
possession of the phiintifTs for a further period 
of five years. The terms of Exhibits A,C,I),E 
are not exactly similar. Exhibits A an 1) 
provide tliat the lands should remain in the 
possession of the plaintiffs for a period of 
five years from the 15th Palgunna Suddlia 
ofCrodhi(the 21st March 90j), if the 
amounts due thereunder were not paid by 
tliat date. Exliibits C and E provide for the 
execution of mortgage bonds in case of 
non-payment before the I5th Palgunna 


Suddha of Crodhi (the 21st March 1905) 
entitling the plaintiffs to hold possession 
of the lands as security for their debt for a 
period of five years, and sets out the terms 
on which they were to hold them. But it 
is evidently understood by these documents 
also tliat the defendants would not be entitled 
to get possession before the end of the 
further period if they failed to pay 

the debts before the time fixed for pay- 
ment. These defendants took possession of 
the lands about tlie close of May 190) ac¬ 
cording to the finding of the lower Court. 
On the 27th January 1905, the representa¬ 
tives of the three families sent to the plain¬ 
tiff the notice Exhibit IT, stating that the 
time fixed in the bonds of i^S5 up to which 
the plaintiffs were entitled to be in pos¬ 
session of the mortgaged lands would expire 
with that year’s paddy crop, that they were 
prepared to pay the amounts due under 
Exhibits C ,1), and E and that the accounts 
with respect to the amounts due under 
them should he settled thi-ongh mediators. 

It may he noticed that id reference is made 
in thi.s document to the mortgage-bond, 
I'ixhihit A, the position taken up by the 
defendants apparently being that the plaintiffs 
had not lent tlie amount mentioned in tliat 
document, and tliat nothing was, therefore, 
due to tliem from tlie defendants on it. The 
suit is for the recovery of po.ssession of the 
lands whieli the plaintiffs claim to he entitled 
to hold till the discharge of debts due to them 
under ]'j.vh;l)its A,C,D ano i’l for mesne 
profits from the date of dispossession. The 
defendant.s contemled that they are entitled to 
refleern the mortgages hefore the expiration 
of live years, and that tlie plaintiffs are not, 
therefore, entitled to possession. They also 
plead that notliing is due to the plaintiffs 
under l^xhihit A as the consideration due 
on that document was not paid to them by 
tlie plaintiffs. Subsequent to the institution 
cf tin's suit wliicli wa.s on the 2nd August 
11 * 0 - 1 , the defendants put in petitions on the 
2oth Augu.st 1905 under section S.J of the 
Tran.sfer of Property Act in Hie District 
ilunsif a Court of Sompet depositing the 
amounts due under Exhibits C, D and E. 
Only tl'e second plaintiff appeared in answer 
to the notice given of this petition, and ho 
declined to receive the amount deposited 
in Court in full satisfaction of the debt. The 
defendants contended that the plaintiffs were 
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not entitled to interest on Exhibits Cj D and 
E after their refusal to receive the amount 
deposited. 

The principal question, before the k)\ver 
Court were, whether interest on the bonds 
in favour of the plaintiffs ceased in con¬ 
sequence of tlie tender made in the District 
Munsif's Court, whether the bond, Exliibit 
A, was not supported by consideration and 
whether the plaintiffs were entitled to remain 
in possession of the lands for five years 
from the end of Krodhithe (4th April 1905). 
Tl>e District Judge decided tlie last ques¬ 
tion in favour of the defendants and directed 
that the plaintiffs should receive tlie amount 
deposited for Exhibits C D and E from 
the District Munsif's Court of Sompet. He 
also liehl tliat tlie plaintiffs were not 
entitled to interest after the deposit. With 
regard to the consideration for l’]xhibit A 
he came to the conclusion that only Rs. 100 
out of the total amount of Rs. 300 was paid 
on the 17th May 1903 ami he gave the 
plaintiffs a decree for that amount and 
interest and furtlier interest till date of pay¬ 
ment and directed tliat in case of failure 
by tlie defendants to p^^y the amount hy the 
3Ctli Deceinher 11*07, tlie plaiiitilV .should 
1)9 phiced in possession of tlie lands mort¬ 
gaged under it. He held tliat thongli tlie 
suit was rightly instituted hy tlie plaintiffs 
when it was brought, the parties might 
leave amicably arranged their disputes with¬ 
out persisting in the litigation and lie, there¬ 
fore, ordered that the defendants should 
pay tlie plaintilfs the full stamp duty paid 
hy tliem on the plaint and one lialf of tlie 
subsequent costs. 

The decree, in so far as it disallowed 
the plaintiff’s claim for possession, is not 
appealed against. The appellant irnpesched 
the judgment of tlie lower Court on three 
imints. First, tlie finding that the Rs. 200 
out of the consideration for Exluhit A was 
not paid; secondly, the finding tliat the tender 
under section S3 of tlie Transfer of Property 
Act was valid as against the plaintiffs and dis¬ 
entitled them to .subsequent interest; thirdly, 
llie order about costs. 

We are of opinion tliat the finding of the 
District Judge on the question of the pay¬ 
ment of the consideration for Exhibit A is 
incorrect. B'our witnesses swear that the 
consideration was paid. The defendants 
denied the payment, not only of the amount 


of Rs. 200 under consideration, but also 
of tbo remainingamount of Hs. ICO. liefore 
us tlie contention that no consideration at 
all was paid for Exhibit A is not support¬ 
ed and in fact one of the defendants admits 
the payment in his clepo.sition. Altliougb 
Exliibit A is dated the 2l.st Marcli 1900 and 
recites tliat the consideration was paid 
on that date, no payment was made then. 
The sum of Rs. 100 was paiil on the llth 
May 1}K)3 when the plaintiffs executed in 
the defendanls’s favour the letter, Exhibit I, 
in wliich they promised to pay tlie remaining 
amount for meeting any disputes wliioli 
may arise in respect of your village.” It is 
admitted that though there were at that time 
some disputes between the defendants and 
theii' zemindar, no suit was instituted by him 
and that the amount was not reiiuired for 
the purpose mentioned in ICxliibit I. The 
defendants .say that in consequence they 
made no demand for tlie amount. In 
Exhibit II (dated the 27tli January 1905) 
they made no allusion to the non payment of 
tiie consideration for Exhibit A but 
ignore that bond altogetlier. The plaintilfs 
produce Exliibit H to prove the payment of 
Rs. 200 on tile 15th August 1904. It pur¬ 
ports to he executed by three of tlie defend¬ 
ants. The plaintiffs’ second witness attested 
it. The winter gives evidence in support of it. 
The bond was in the possession of the defend¬ 
ants till tlie date of Exliibit I but was then 
given over to the plaintilfs. No explanation 
is given why, in the circumstances, the defend¬ 
ants, if tliey (li<l not want the sum of Rs, 200, 
on account of di.sputes between tliem and the 
zemindar not coming to a head, did not malce 
any reference in Exhibit If to the fact that 
only Rs. 100 was due under Exhsbit A or 
that nothing was due, as they now say. 
They were not able to pay the amounts 
due te tlie plaintiffs under tlieir mortgage- 
bond. They appear to have been inneedy cir¬ 
cumstances and it appears to us to be probable 
tliat they would have demanded a payment 
of the Rs. 200 as tlie plaintiffs were bound to 
pay tlie amount to them wliether they re¬ 
quired it for tlie contemplated litigation 
with the zemindar or not. Reliance is 
placed for tlierespondentson the circumstance 
that tlie plaintiffs did int get back Bjxhibit I 
from the defendants on the date of Exhibit 
13,altIiough provision is made for its return in 
Exhibit 1.Exhibit Bstatcd that the letter was 
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lost, and, therefore, Exhibit B was written. 
Whether Lxliibit [ was really missing on the 
date of Kxhibit H or not, we do not think that 
very much importance can be attached in the 
circumstances to the non-return of Exhibit I 
to Uie plaintiffs. The District Judge is of 
opinion that Kxliibit B is not genuine. His 
conclusion is rested largely on a comparison 
of the signatures of the defendants in Exhibit 
B with their signatures in other documents. 
The signatures are in the Uriya language. 
It is noteworthy that the fifth defendant, 
examined as the defen:e fourth witness, when 
shown his signature in Exhibit B. did not 
definitely deny it. He said, “l cannot say 
whether the signature in this is mine or not, 
unless I know tlie contents of the document, 
I cannot say whether the signature in this 
is mine or not. 1 can recognise my signatures, 

.The signature in this is not mine.” 

The witness was forty-three years old at 
the time of his examination. The first defend¬ 
ant saiu that he could not say which were 
his signatures and which not, even if 
spectacles were given him, as his eyesiglit 
was defective. The 10th defendant on being 
shown the signatures in Exhibits A, B, and C 
said, “The signature in Kxliibit C resemble 
mine. 1 hese statements of the defendants 
throw considerable doubt on their testimony. 
Under the circumstances we are unable to 
attach weight to the Judge's conclusion based 
on the signatures, The plaintiffs are 
apparently in easy circumstances, and we do 
not think they are likely to have forged the 
signatures of four persons, three of whom 
had executed several documents in their favour 
for the small sum of Hs, 200. On the other 
hand, the defendant's denial of the receipt of 
RvS. 100 which one of them when in the box, 
admitted having received, disentitles them to 
credit. Mr. Seshagiri Iyer contended that 
Exhibit B was not produced in time. This 
may be so, but no objection appears to have 
been taken to its being received in evidence, 
end the lower Court does not make any 
reference to this circumstance. We are, 
therefore, of opinion that the whole con.sidera- 
tion due for Exhibit A was paid by the 
plaintiffs. The next question is, whether the 
tender under section ii-/ of the Transfer of 
Property Act subsequent to the suit was valid 
in law so as to disentitle the plaintiff' to 
interest after the deposit. We have come to 
the conclusion that the deposit is not valid. 


Section c3 of the Act, no doubt, lays down 
that, at any time after the principal money 
has become payable and before a suit for 
redeiliption of the mortgaged properties is 
barred, the mortgagor may deposit in any 
Court; in which he might have instituted 
such suit, to the account of the mortgagee the 
amount remaining due on the mortgage.” It 
does not sa}' that the deposit must be made 
before a suit is instituted by the mortgagee to 
enforce his rights under the mortgage by sale, 
foreclosure or otherwi.s°. But, we are of 
opinion that it could not have been intended 
to make such a material departure from the 
ordinary rules relating to tender as would 
be involved in holding that, after one Court 
has taken cognir.ance of a suit for the enforce¬ 
ment (if a mortgage, the mortgagor has the 
right to deposit the mortgage-amount in 
another Court. Under sections SO and 88 
the Court in a suit for foreclosure or sale is to 
direct an account to be taken of what will be 
due ti) the plaintiff for principal and interest 
on the mortgage and for his costs of the suit 
on a date to be fixed by the Court according 
to tho.se sections. Under section 67, a 
mortgagee, at any time after the mortgage- 
money has become payable to him, and before 
a decree has been made for the redemption 
of the mortgaged property, or the mortgage- 
money has been paid or deposited as herein¬ 
after provided,” ((. e... under section83), has a 
right to obtain an order for foreclosure or 
sale. A suit to obtain an order that a 
mortgagor shall he absolutely debarred of 
his right to redeem the mortgaged property 
is called a suit for foreclosure.” Tliese sec¬ 
tions must he read together with section 83. 
There is no doubt that the general rule is 
that a tender of money must he made before 
the creditor institutes a suit for its recovery. 
(SVe Harris on Tender, pages 58 and 159, 
where the learned autlior quotes numerous 
cases which show that the law on the point 
is (luite settled). The same rule is ordi¬ 
narily applicable to mortgage debts also. 
[(Seepages 16d and 161- of the'same book 
and Brigga v. Cahe.rhj (1) per Ijord Kenyon, 
C. J., and also Coote’.s Law of Mortgages 
Volume I page 765]. In Bngland a special 
Statute, VH Geo, If. Chap. 20, is in force by 
which a mortgagor may tender the amount and 
ask for a stay of theaetion before thehearing. 

No such provision is made in section 83. It is 
11 S 'rcrms Ucpr 029. 



INDIAN OASES. 


Vol. X] 

BATTA SAO U. NAR31NOA UAHAPATRO. 

very likely that it would not have been made 
if it were intended that a deposit could be 
made after an action brought for the mort¬ 
gage-money. It will be noticed that, ac¬ 
cording to the English Statute the inorK 
gagor is to ask for stay of the action, that 
is, to take a step with respect to the mort¬ 
gagee's action. The Indian Legislature 
must, no doubt, have been aware that, ac¬ 
cording to section 8.'1, the deposit need not 
be necessarily in the Court trying an ac¬ 
tion to enforce the mortgage and it is very 
unlikely that some specific provision would 
not have been made with respect to the 
continuance of the mortgagee’s suit, if ti»e 
mortgagor could take action in another Court 
under section 83 of the Act. Moreover, 
when a Court, having plenary powers over 
tiie subject-matter of a cause, has already 
taken cognizance of it, it will not conduce 
to convenience that another tribunal witli 
restricted jurisdiction should be invested 
with the right to deal with it: at any rate, 
clear words would bo used to indicate sucli 
an intei.tion. It is unnecessary to decide 
whether a mortgagor could, subsequent to 
the mortgagee’s suit, deposit tlie mortgage- 
amount in tlie very Court in wliicli the 
suit is pending althou;li on the language 
of the section it might not be easy to make 
a distinction. Hut, it seems to us clear 
that it could not have been intended to 
enable the mortgagor to make a depo.sit 
under the section in a different Court from 
tliat in which the mortgagee’s suit is pend¬ 
ing. It is hardly necessary to point out 
that, according to tlie construction contend¬ 
ed for by the respondent, tliere would be 
nothing to prevent the mortgagor from 
proceeding under section S3, even after a 
decree for sale has been pas.sed. No case 
has been cited to u.s, nor are we aware 
of any. against the view we are inclined to 
hold, and on general principles, we think 
appellant’s contention should prevail. We 
are of opinion tliat when a suit has been 
instituted, payment into Court is regulated 
by Order XXIV, rule 1, of the new Pro¬ 
cedure Code corresponding to section 376 
of the old Code. We do not think that 
the circumstance that the defendants were 
not aware of the institution of the suit 
when their application in the Sompet 
Munsif’s Court was made would affect 
the plaintiffs’ right to proceed witli their 
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suit and enforce theii'' >ielit^^^ they stood 
on the date of the .suit. 

There is a further ground on wliich 
think tliat the depo.sit in tliis case is not valid. 
'I'he mortgagors took po.s.session of tlie pro¬ 
perty in May 1905 without discharging tlie 
mortgages, although according to the provision 
of Exhibits A, C, 1) and K, the mortgagees 
were entitled to remain in possession of tlie 
property a.s .security for the amount.s due 
on the bonds. They were not justified in 
doing so. They were houiul to re.store po.s- 
session to tlie plaintiffs ami to allow them 
to remain in pos.^-ession before making a 
deposit under .•section b'S. In .similar cir^ 
cum.stances, the Bombay Higli Court held, 
in V. Kn'shfuiji (2), that tlie 

deposit was premature and invalid. Jn 
that ra.se the mortgagor made tlie deposit 
without putting tlie mortgagee in possession 
of which lie was entitled if the debt was not 
paid on a certain date. Chandavarkar, J., 
in delivering the judgment of the Court 
observe.^ :—The mortgagor liaving committed 
a default the mortgagee became entitled 
to possession on that date. The mortgagee 
did not, however, get possession until tlie 
3rd April, 1898, but before that date, i.e., 
on the 19th Marcli 1898, the mortgagor 
liad deposited the mortgage amount in Court 
under .section S3. But the mortgagor could 
not defeat the right of possession which liad 
accrued to tlie mortgagee by making a tender 
of the mortgage amount on the 19th March 
189S as according to the consent decree, 
the right to redeem could accrue only after 
the mortgagor had delivered possession to 
tlie mortgagee. The tender made on the 
19tli March was, under the circumstances, 
premature and the provisions of sections 83 
and 84 cannot apply to the facts of the case. 

Following the Full Bench ruling in Tani 
Blioguan v. Jlaii Bin Bawani (3) and Mulhar 
Oopal Kulkarni v. Auandram wald Kunkain 
Chaiul ( 4 ), we reverse the decree of the lower 
Appellate Court. 

We think, concurring with tlie Bombay 
High Court, that section 83 presupposes 
that the mt.rtgagor, when he proposes to 
take action under section 83, lias a valid 
right to redeem and is not attempting to 
exercise the riglit of redemption in a manner 

(2) 26 ]}. 312. 

Ci) (1SS7) P. J. 315. 

(4) 18^9, P. J. of. 
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contrary to the provisions of the contract 
between the parties. 

We are also of opinion that the order 
of the lower Court ao to cost.s cannot be 
maintained. A mortgagee is entitled to his 
costs unless there are special reasons 
disentitling him to them. 

Moreover, in the view we have taken of 
the other questions dealt with above, the 
plaintiffs are clearly entitled to the whole 
of their costs in the lower Court. The 
decree of the lower Court must further be 
modified by directing the defendants to pay 
the whole amount due under Exhibit A 
with interest on Ha. 200 from loth August 
1904, up to the date of payment in the 
manner calculated by the lower Court and 
by further directing them to pay interest on 
the bonds Exhibits C, D and E, up to the 
date of payment calculated in the same man¬ 
ner. Ihe time for payment is extended up 
to the end of six months from this date. 
The appellant is entitled to costs of this 
appeal, calcutated on the amount awarded 
by us. 

Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1144 of 1909. 

March 30, 1911. 

Present :—Sir Ralph Benson, Judge, and 
ilr. Justice Sundara Aiyer. 

PATTANUR VALANGERl EDATHIL 
RAIM NAMBIAR and others— 

Appellants 

rersus 

KALLIAT THAYLLATH VITTIL 
NARAYANAN NAMBIAR and others— 

Respondents. 

Malnhftr Jmu'—L ands set apart for private temples 
of a tarwad — tarwacl projxn'ties — Trust. 

Lands sot apart for private temples attached 
to a tanvad cannot be regarded as ranvad properties. 
They are trust properties which can be held by the 
tartvad only for purposes of the trust. 

Rupa Jagashet v. Krishiuiji (Jorjnd, 9 H. 169, 
followed. * 

Ruling of Sudder Court in Appeal No. 64 of 1861, 
dissented from. 

QuH’rc: —Whether, where a temple was founded by 
the toricad for the benetit of the family, the momlx’rs 
for the time being can put an end to the trust so 
as to affect those who may be subsequently born 
in the family. 


Second appeal against the decree of the 
District Court of Norih Malabar in A. S. Nos. 
500 and 529 of 1907, presented against the 
decree of the Di.strict Munsif of Cananore, 
in O. S. No. C32 of 1904. 

Mr. M. Kunjunm NaiV, for the Appellants. 

Messrs. J. L. Rosario and V. Ryru Namhiar^ 
for tlie Respondents. 

JUDGMENT.—In this case the plain* 
tiff.s and defendants Nos. 2 to 5 belonged to 
two houses, Pattanur Edam and Koloth. The 
plaintiffs instituted the suit to recover certain 
lands from the first defendant and defendants 
Nos. 3 to 18. The two houses above men* 
tioned and another house called Natarkandi 
were divided branches of a iaitoad called 
Pattanur Velangiri Edam. The Natarkandi 
branch became extinct according to the plain¬ 
tiffs in 898. The contesting defendants 
claimed the lands under a kanom from the 
Natarkandi farwad in 1893 and a sale which 
followed it in 1898, their case being that the 
properties belonged exclusively to their 
vendors. The plaintiff’s case, as stated in 
the plaint, was that the lands claimed in the 
suit belonged to five temples whose names 
are given in- paragraph No. 3 of the plaint. 
The temples themselves, it is stated, belonged 
to the Velangiri Edam farwad. The plaint 
alleges that the lands being indivisible, it 
was agreed at the partition of the original 
farwad into the three branches mentioned 
above, that they should be managed by the 
senior most member of all the three members 
of the branches and that he .should conduct 
the affairs of the temples out of the income 
of the said properties. The District ^lunsif 
passed a decree in the plaintiff's favour for a 
portion of the properties claimed. On appeal, 
the District Judge dismissed the suit; he 
found that the plaintiffs had not succeeded 
in proving that the plaint property was set 
apart for the temples. The learned Pleader 
for the appellants has not been able to raise 
any legal objection to this finding, and we are 
bound to accept it. On this finding, we are 
of opinion the second appeal must fail. 

Mr. Kunjunni Nair contends that, notwith¬ 
standing the findings, his clients are entited 
to recover the lands as the joint property of 
all the three branch tarwadsf urging that, on 
the extinction of the Natarkandi branch, the 
two other taru'ads become entitled to them 
by survivorship. We are clearly of opinion 
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that the case as set forth in tlie plaint is, that 
the properties belonged to the temples :uul 
not to tlie three tarwads benelicially. It is 
urged that there is no distinction between 
temple property and tartvad property as the 
temples themselves belonged to the frawad. 
The temples are claimed as private temples in 
which the public have no interest, but we 
cannot accept the contention even in the 
case of private temples claimed as belonging 
to a t^rwad that tiie properties admittedly 
set apart for the temples can be regarded as 
tarwad properties. Assuming that the public 
have no rights in the temples, it cannot be 
doubted that the properties must continue 
to be regarded as trust property until, at any 
rate, all the beneticiaries concerned, that is, all 
the members of the tliree families to which 
the temples or tlie endowments are attaclied, 
revoke, assuming that they could do so 
La'cc the judgment of this Court in Second 
Appeal Ao. Iu77 of and Jinpa Jaga^-hd 
v. Krishutiji GoLiud (1).] 

We are unable to agree with the ruling 

of the Sudder Court relied on by Mr. 
Kun.iunni Nair, in Appeal No. hi of Ibiil, 
where the learned Judge* wlio decided that 
case would seem to liave held tliat a 
kancavuit was entitled to dispose of property 
belonging to a tarivad temple in the same 
manner as lie could deal with property 
belonging to the itself. That ruling 

was not followed by this Court in Second 
Appeal No. 1U77 of referred to above. 
Ihe Subordinate Judge, from whose decision 
Second Appeal No. 1 d 77 was preferred, had 
refused to follow the Sudder Court ruling 
and this Coui't adopted liis view tliough the 
ruling in A. S. No. Ui of IStJI was not 
expressly dissented from. It may be open to 
doubt whether, when a temple had been 
founded by a tarwad for the benetit of the 
family, the members for the time being can 
put an end to the trust so as to affect tho.se 
who may be subsequently brou in the family, 
but it is unnecessary in this case to express 
an opinion on tliat point. 

It is not alleged in this case tliat the 
allotment of tlie lands to the temples was ever 
revoked by the members of tlie three tarwads. 
We, cannot, therefore, accept the argument 
that the allegation in the plaint that tlie 
lands belonged to the temples was tantamount 

'vore tho joint 


property of the three farJtWi'. And we must 
refuse to go into the question whether the 
plaintiffs could sustain a claim to the lands 
as the joint property of tlie three tarwads 
and not the property of the derasivams. 

We must, tlierefore, dismiss this second 
appeal with tho co.«ts of the first re.sporident. 

The Appellate Court in its judgment gave 
the contending defendant all his co.sts in the 
!Mansif\s Court. Tlie omission in the Appel¬ 
late decree to include tlie half of the com¬ 
mission to be paid by him must be rectified. 

Appeal dismissed. 


CAl.CUTTA HIGH COL'HT. 
SeconuCivil Aim'l.vl No i-o ot’ 

Marcli !•, ll'll. 

Prescid: — Mr. Justice Mooker.iee and 
Mr. Justice Casper.^z. 
BHABATARAN ROY — I ) e k e n a n t — 

AI'PELLANT 


versus 


BEIIARl LAB MOOK.LRJLL—Plaintikk— 

Responoe.nt. 

lliiiiin /.'or-Ui-lMittfir p'-oj-rii y — frealiuj absolute 
«'■ st'Cnhir i>."ifcrtij — W'lc thereharaetC'' of j-ru- 
jicrhj citaii'jcil. 

If a cortaiii piece of lauil r< ally abdohito dchutfar, 
ihe iiH-r'' fact that the shrbnits fiavo clioscii to (fi\ i«leit 
as if it was js<.cular, does not alter the true character 
of 1 lie laud. 

Tlie plaiulitV and Ids brother were ori^diiallv 
slicbits of a eertaiu id>l. and in execution of a ilocree 
the jilaiutitf j)Urchased his lirother's share in the 
property, lie now sued to eject the defendant’s 
tenants in uceiipation of the land; 

Held, that tiu! Court was hound t<j decide the ipics- 
tiun of the true eliaracter of tlic land, heeausi* unless 
the plaimilf could estaljlish Ids title to the pro])erty 
tlie defendants ^verc entitled to retain jiossession 
thereof. 


Appeal from the decree of tlie Sub-Judge 
of Hooglily, dated September 24tb, 19C7, re¬ 
versing that of the Munsif of Arainbagli, 
dated April 11th, 1907. 

Baba Ilara Kumar Mifra, for the Appellant. 

Babu Bipin Behari Mookerjee^ for the Re¬ 
spondent. 

JUDGMKNT.-This is an appeal on be¬ 
half of the defendants in an action in eject¬ 
ment. The subject matter of tlie litigation 
is described by the plaintiff' as tlie debuttar 
property of an idol Radha Ballav Jieu, of 
whom he claims to be a shebait. Tlie plain¬ 
tiff states that he and his brother were tlie 
original shebaitSf and that in execution of a 
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decree for money obtained by him against his 
brother he has purchased his share in the 
property. He now seeks to eject the defend¬ 
ants’ tenants in occupation of the land, after 
service of notice to quit. The defendants 
resist the claim and deny that the plaintiff 
has acquired any valid title by his purcliase 
at the execution sale. 

The Court of first instance found that the 
property was debnttar and consequently in¬ 
alienable, and in this view dismissed tliesuit. 
Upon appeal the Subordinate Judge has held 
that the question of the true character of the 
land cannot be raised ly the defendants. In 
this view, he has made a decree in favour of 
the plaintiff. 

Upon the present appeal, it has been ar¬ 
gued on behalf of the defendants, that the 
Subordinate Judge was bound to decide the 
question of the true character of the land, 
because, unless the plaintiff can establish his 
title to the property, the defendants are en¬ 
titled to retain possession thereof. In our 
opinion, this contention is well-founded and 
must prevail. The defendants are in occu¬ 
pation of the land as tenants. Their tenancy 
can be terminated only by their landlord. 
If the property is absolute debuffar, as the 
defendants assert, the shehaits are tlie land¬ 
lords they alone can determine the ten¬ 
ancy. If the plaintiff has purchased what is 
debnttar land, in execution of a decree ob¬ 
tained against one of the shebaits personally, 
he has not acquired any valid title to tlie pro¬ 
perty. In support of this position it is sufli- 
cient to refer to the decisions of this Court in 
the cases of Bishen Chand v. Sadir Jlosseni (1) 
and Jiamkriskna Mahapatra v. Padmn t'harnn 
Deb{2). It has been suggested, however, by the 
learned Vakil forthe respondent that, although 
the land has been described Qsdebultar,\t is really 
secular property subject to a religious charge 
as in the case of Ashutosh Dvtt v. Doorga Churn 
Chatterjee (3). But the materials on the re¬ 
cord are not sufficient to enable us to decide the 
true character of the land. The Subordinate 
Judge seems to have held that the judgment 
in the partition suit amongst the members of 
family is conclusive upon the point, that 
view is clearly unsustainable. If the land is 
really absolute debuttar, the mere fact that 
the shebaits have chosen to divide the lands 

(1) 15 C. 329; 15 I. A. 1. 

i2t 6 C. W. N. 663. 

(3) 6 I. A. 182; 5 C. 438; 5 C. L. K. 296. 


as if they were secular, does not alter their 
true characteiw A shebait by an act which 
amounts to a Breach of trust cannot alter the 
nature of the endowment. Before the plain- 
tilf can succeed, therefore, he must establish 
tha he has acquired a valid title to the land 
and as he himself described the land to be de- 
the burden lies heavily upon him to 
prove that its true nature is otherwise. 

We may add that this is not a case of 
transfer by one shebait of his office and of 
the endowed property to a cO’shebait^ because 
the parties have proceeded on the assumption 
that there is no complete or absolute en¬ 
dowment; consequently, we need not consider 
wliether the cases of Mancharam v. Pranshan- 
har (4); Naraynna v. Ranga (5); Nirod Mohini 
v. Siba Das (6) and Oobinda Kumar Roy v. 
Dchendra Kumar Roy (7) may be reconciled 
with each other, or with the decision of the 
Judicial Committee in Rajah Vurmah v. Ravi 
Vurmah (8) and (inanasambanda v. Vlu 
Pandararn (9). 

The result is tliat this appeal is allowed, 
the decree of t!)e Subordinate Judge reversed 
and the case remitted to him in order that he 
may decide whether the land is absolute de- 
bnttar as alleged by the appellants or secular 
property, merely subject to a relgious charge 
as alleged by the respondent. As the true 
bearing of the question does not appear to 
have been appreciated in either of the Courts 
below, the Subordinate Judge will be at liberty 
to take such further evidence as he may 
think proper; such evidence may be taken 
eitlier by himself or, under his direction, by 
the Court of first in.stance. The costs of this 
appeal will abide the result. 

Appeal allowed. 

(4) 6 B. 29H. 

(5) 15 M. 18.3. 

(6) 36 C. 975: 3 liul. C»s. 76. 13 C. \V. X. 1034. 

(7) 12 C. W. N. 9S. 

(8) 4 I. A. 76; 1 M. 235. 

(9) 27 I. A. 69; 23 M. 271. 
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SHAGDN CHAfJD U. SUIBUI. 

ALLAHABAD HTGHDOUKT. 
Second Civil Appeal No.4i or 1910. 

April 20.1911. 

Present :—ilr. Justice Baiierji. 

SHAGUN CHAND —Defendant- 

Appellant 

versus 

M usanunaf SHIB B [—1 *la 1 N i iff_ 

Ke.^ ponden t. 

Ctiil Pron tlnre Coil.- (Acf A7 1'IHS2), ... 
Application b,j a utlier tliai, (hr jn,l,,,nrnf.(h'H«. 

to hr restored to possession of u portion of a' house solo 
la execiifiou of deern—Application dismissed for ,v,nn 

to establish the rujht-lnnitation .In 
(Al of 18/7), .SV/i. IP Art. 11. 

A house was sold in cxeeurioii of a iiiort<.M«ri> deen'o. 
5., who was not a party to th.- deeive. apidird urMh i 
Seetjoii B35 of the Code of Civil Proeediijo, IH82, to 

recover posses.vion of a room th till- hoii>.>. 

plicjition was dismi.ssed Int-atise she did imt adduce 
anyevidenee. 'J'liree y. ars id'terwaids she .sited lor 
recovery of the room referred to tibove: 

Held, that her suit was harn d l.y ,\rtiel.' M of tlte 
Second Sehetiule to tlie l.imiiatioil Ael, IS77. 

Pi'ishad Pal Vhovdhr,,, 

10 ^ 0 ," '• Pershad, l.'i (;.r)2’: l.o 1. A. 

iJS, Rahim Rn.v v. Abdul Kader, 32 C. 537: Inehmi 
Artttmt V. Martindel, 1<) A. 'Zoi-. lUii Alima., v. 

Hhah'shivar Pershad ^arain Sir-.jh, J C. L. .1. 2D0, 
Ti^ivvrvd tri, ’ 

Second appeal from (lie decision of the 
Additional Subordinate Judge of Saliaranpur 
dated 1116 24111 November. 1909. 

Mr. .S. J. Unidei\ for the Appellant. 

Mr. 0. L. Agarwula, for the Respondent 

JUDGMENT.—The (luestion in tliis 
arpeol >8 wbether the suit of the plaintifT- 
respondent is barred by the providons of 
Article 11 of tlie second Schedule to Act 
XV ofli/7. The facts are tlie.se: — 

Tulfahi and Munsln, son.s of one Kaslimiri, 
inherited certain property from their father, 
which they mortgaged to one Niadar. He ob¬ 
tained a decree for sale and in execution tiiere- 
of applied for sale of the mortgaged property, 
which consisted of a hou.se. During tlie 
pendency of the execution proceedings tlie 
respondent, Musnmrnat Shibbi, the mother of 
the mortgagors, brouglit a .suit against Niadar 
cr a declaration tliatslie hud a rijjlitof resi- 
fence in her liusband’s house and that it 
fouid not be sold in execution of the decree 

of June 

iyU4, her suit was dismi.ssed by tlie Court of 
rst instance. She preferred an appeal. 

0 ore the disposal of the appeal the property 
wag sold by auction, and the appellant, 


Sliagun Cband, purchased it, On the 20th 
of December 1901, he obtained formal 
delivery of possession. On the 2l3t of the 
same month, Musammat Shibbi made an 
application, under section 3H5 of the Code of 
Civil Procedure, 1882, to be restored to 
passession of a room in the liouse. 
The Court is.sued the usual notice and fixed a 
date for the hearing of the application. On 
that date, Pleader for Mnsummaf Shibbi 
stated tliat his client did not wish to adduce 
any evidence. Thereupon the Court passed 
an order in the following terrn.s: “The 
applicant has not adduced any evidence. 
1 he application is accordingly dismi.ssed.'’ 
This order was passed on tlie 21st of January 
19a>. On tl.e l.vth of April 1905, the appeal 
preferred by the respondent, Musamniaf Shibbi, 
from the deciee of the Court of first instance 
dismissing lier claim in (hesuit brought by lier 
was decided in her favour. It was declared 
that sbe was entitled to occupy the b.tha in 
the house whicli she had been using and that 
it should not be sold in execution of Niadar’s 
decree until provision for her residence else- 
wiiere was made. Thereupon, on the 1st of 
ilay 1908, /, c., after tlie Iap.se of more than 
three years from the date on which her 
application under .‘section 3.35 was dismi.ssed 
she brouglit this suit out of wltich this appeal 
lias arisen for po.sses.sion of the hdhuoi house 
sold liy auction in execution of Niadar’s 
decree referred to above. It was urged on 

belialf of tlie auction-purchaser defendant, that 

tlie claim was barred under Article 11 of the 
second Schedule to Act XV of 1877, as it had 
not been brought within one year of the 
decision under section 3.35 of tlie Code of 
Civil Procedure. 

The Courts below have overruled tliis 
plea, but it lias been repeated in the appeal 
before me. I am of opinion that the con¬ 
tention is well-founded. As has already been 
stated, the plaintilt made an application 
under section 3.35 of the Code of Civil Pro¬ 
cedure, the Court beard the application, but 
as no evidence was adduced to support it 
tlie Court dismis.sed it. The order of dis! 
missal was conclusive unless a suit was 
brought within one year of the date of it 
As tlie pre.sent suit was brought after more 
than three years, it is clearly governed by 

the provisions of Article 11 and is time-barred 
The Courts below Iiave relied on the case 

of Sami Chandra lii.n v. Tarini Perehad Pal 



402 


INDIAJJ CASES. 


[1911 


SDDARSHAN DAS V. RAM PRASHAD. 

Chou'dhru (1) and this case has been cited 
by the learned A'akil for the respondent in 
support of his argument tliat it was not 
necessary for tlie plaintiff to bring a suit 
within one year of the date of the order 
under section 335, inasmuch as no inquiry 
was made by the Court in that case. In my 
judgment, the ruling referred to is not 
applicable to the circumstances of the present 
case. In that case the petitioner applied 
to withdraw his petition and, therefore, the 
Court dismissed it for default of prosecution. 
It was held that as there was no inquiry 
within the meaning of section 335, the order 
of dismissal was not conclusive and the suit 
was not barred. That is not the case here. 
In the present instance the Court fixed a 
date for hearing. On that date, the Court 
was prepared to decide the case but the plaint¬ 
iff’s Pleader stated that she did not wish to 
adduce evidence and, therefore, for want of 
evidence, the application was dismissed. It 
cannot be said, under these circumstances, 
that there was no investigation or inquiry. 
The application was not withdrawn by the 
plaintiff, but she adduced no evidence in 
support of it. As observed by their Lord- 
ships of the Privy Council in Sardhari Lai 
V. Amhika Perghad (2), “The Code does not 
prescribe the extent to which the investiga¬ 
tion should go; and though in some cases it 
may be very proper that there should be as 
full an investigation as if a suit were institut¬ 
ed for the very purpose of trying the question, 
in other cases it may also be the most 
prudent and proper course to deliver nn 
opinion on such facts as are before the 
Subordinate Judge at the time, leaving the 
aggrieved party to bring the suit which the 
law allows to him. The order is not con¬ 
clusive; a suit may be brought to claim the 
property notwithstanding the order; but then 
the Law of Limitation says that the plaintiff 
must be prompt in bringing his suit. The 
policy of the Act evidently is to secure the 
speedy settlement of questions of title rai-sed 
at execution-sales, and for that reason a year 
is fixed as the time within which the suit 
must be brought.” This case is similar to that 
of Rahim Biuc v. Abdtd Kader (3). In that 
case also, as in the present, the claimant failed 
to adduce any evidence notwithstanding that 

(1) 34 C. 491; n C. W. N. 4S7. 

(2) 16 C. 521; 15 I. A. 123. 

(3) 32 C 537, 


he had been allowed an opportunity to do so. 
It was held that the order was conclusive 
and that the suit should have been brought, 
under Article 11, Schedule II, of the Limita¬ 
tion Act, within one year of the order dis¬ 
missing the application. 1 may also refer to 
the case of Lachmt Narain v. Martindelf 
(4), which was a case under the Rent Act, 
but the same principle was applied. 

The learned Vakil for the respondent 
referred to Bibi Aliman v. Dhakeshwar 
Penhad Narain Singh (5). That case, is in 
my opinion, against him rather than in his 
favour. In tliat case the learned Judges 
observed.—“The fact that the claimant did 
choose to instruct any Pleaders or adduce any 
evidence in support of her case on the day of 
hearing is not sufficient to take her case out 
of the statute. ’ 

As the plaintiff in the present case pre¬ 
ferred to make an application under section 
335 of the Code of Civil Procedure, 1&82, 
and as that application was dismissed, the 
order of dismis.sal was conclusive between the 
parties, unless a suit was !)rought to establish 
her right within one year of the date of it. 
As tlie pre.sent suit wa.s brouglit after the 
laps of more than one year, it is time-barred. 

I accordingly allow the appeal, set aside the 
decrees of the Courts below and dismiss the 
plaintiff’s suit with costs. 

Appeal allowed, 

(4) .V. 253. 

(5) 1 C. L. J. 296. 


ALL4HABAD HKJH COURT. 
Second Civil Aj-peal No. 484 of 1910. 

April 27, 1911. 

iVrsca/; —Mr. Justice Karamat Hussian and 

Mr. Justice Chamier. 
SUOARSHAN DAS— Defeniunt 

Appellant 

versus 

RAM PRASHAD and others—Plaintiffs — 

Respondents. • 

- Suit for redemption and for fturpluK profits 
— Account Suit filed in Miin/tifn Court—Amount 
decreed ajter (uhiny itceonnt for a sum e.rceedimj 
Rs. \,000 — Jurisdiction—Litnifntion to recover surplus 
profits—Limitnfion Act (IX. of Sch.I, Art. lOo 

—JAmitation Act (XV of 1877>, Seh. H, Art, 105. 

scn-(l for redemption of a mortgage execut¬ 
ed in 1854 and prayed tlmt an account bo taken of 
the income received from the mortgaged property and 
a decree given tliem for any surplus profits which 



Vol. XJ 


INDIAN CASES. 


SDOAItSBAN Dli) V. ItAM PRASHAD, 


mjt Pat<ik, 16 A. 286; Siularshan 
33 A. 07; 7 A.L.J.963; 7 Ind. Cas. 


mighty bo found due to them. TJio MiniBif found tliat 

Its. 9,701-7-2 surplus profits were duo to the plaintiffs 

and decreed this amount in their favour: 

Held, that the Munsif hud jurisdiction to pass tlio 
decree. 

ifadho 1)0s V. Ro 

Das V. Ram Prashml 
385, followed. 

Held, further, that ilio jjlaimiffs were entitled to 
only so much of the surplus profits as wore not 
barred umlerthe Limitation Act, 1871. 

t?econd appeal from the decision of the 
Additional Subordinate Judge of Aligarh, 
dated 8th June 1910. 

Mr. Peare Lai Benn-ji, for the Appellant. 

.Mr. (iovind Prashad, for the Hespondents. 

JUUGMFjNT.—T his wa.s a suit by the 
respondents for redemption of a mortgage 
made on 16th September 1864. They pray¬ 
ed that an account might be taken of tiie 
income received from the mortgaged pro¬ 
perty and they claimed a decree for any 

surplus profits which might be found due to 

them, estimating the surplus at Hs. 100. 
The Munsif went into the account and 
found that tlio surplus profits due to the 
respondents amounted to Rs. 9,701-7-2 and 
passed a decree for redemption and for re¬ 
covery of the amount just mentioned sub¬ 
ject to the payment of the requisite Court- 
fee. On appeal, the Additional Subordinate 
udge held that the surplus profits due to 
present respondents amounted only to 
2,960-6-1, and he varied the decree of 

the Munsif accordingly. In second appeal to 
this Court the first point taken is, that the 
ilunsif had no jurisdiction to pass a decree 
fpr an amount exceeding Us. 1,000. In our 
opinion, the (luestion is concluded by the 
decision of this Court in Uadho Das v. Raoiji 
Patak (1), followed in Stidarshan Das v. Barn 
Parshad (2). We consider that we ought 
to follow these decisions notwithstanding 
that there is a decision to the contrary by 

le Calcutta High Court. The second point 

a en is, that the suit for recovery of surplus 

mesne profits was barred under the Limita- 
lon c of 1871, and that the right to re- 

Qover those profits was not revived by the 
Limitation Acts of 1877 and 190^. It seems 

fb 1871 certainly applies 

to the claim to recover so much of the sur- 

puls profits as accrued prior to the 1st of 
October 1874. Article 105 of Schedule II of 


I 


1) 16 A. 286. 

2) 33 A. VJi 7 A. L, ). 963; ^ lad, Cas, 386. 



the Limitation Act of 1871 provided a period 
of 3 years for a suit by a mortgagor after 
the mortgage bad been satisfied to recover 
surplus collections received by the mort¬ 
gagee, and time began to run under that 
Article from tbs date of the receipt of surplus 
collections. Article 106, Schedule II, of the 
Limitation Act of 1877, provided a period of 3 
years fora similar suit, hut time began to 
run under that Article from the date when 
the mortgagor re-eiitertd on the mortgaged 
property. It lias been held by this C’ourt 

that Article 105 of the Act of 1877 did not 

apply to a .suit for redemption, and that that 
Article contemplated a suit otlier timn a suit 
for redemption. Accepting tliis view, we 
bold that the present suit, which is for re¬ 
demption, is not governed by the correspond¬ 
ing Article in the first Schedule to the pre¬ 
sent Limitation Act, and that, so far as the 
claim was not barred by the Limitation Act 
of 1871, it is within time. The Limitation 
Act of 18/7 came into force on the 1st of 
October 1877. Tlie respondents are, there¬ 
fore, entitled to all surplus profits, the re¬ 
covery of which was not barred by the Act 
of 1871, that is to say, the surplus profits 
which accrued on and after the 1st of 
October 1874. The re.sult is that the sur¬ 
plus profits previous to the end of 1281 Fash 
cannot be recovered. These profits with 
interest amount to Rs. 336-3-11. Both 
sides have objected to certain items in the 
account prepared by the lower Appellate 
Court. 1 bat Court dealt with the various 
items on the evidence on the record. We are 
not satisfied that iiny material evidence was 
overlooked. We must, therefore, accept the 
decision of that Court in regard to those 
items. The result is that we allojv tiie 
appeal in part, and reduce the amount decreed 
to the respondents by the sum of Rs. 336-3-11. 
Parties will pay and I'eceive proportionate 
costs in all three Courts, and costs in this Court 
will include fees on the higher scale. The 
cross-objections are dismissed with costs. 

Appeal allowed. 
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i.IlUuAM HToSAlN V. liANuA 

PUNJA15 CHIEP COURT. 

Skconl) Civil Aim-bal No. 79 ok 1911. 

April 29, 1911. 

Pix’sen !-.—Sir Arthur Reid, Kt., Oliief Judge. 
GHULAM HUSSAIN—Plaintikk— 

Appellant 

versuis- 

GANGA SINGH and oihehs—I)EFE.\DAN rs 

Respondents. 

Punjab J^re-^'inption .tr/ (// nj lUOo^ ><s. 13 (1)* 
seventhly, ami 13 (2) la)— On uvr nj a shop, irhrther 
I'ntUlcO fa rhn»/» pre-r)nptii>ii — Prc-ctuiifor an 

iiijvcemrnt fo xell hi’i oicn propcyfij, fffect of. 

The fact that shops ai'c excluded fr<MU pre-cnitioii 
by section 13 (2) (aj of tlu> I’uiijal) Pre-einptitui A«-t 
does not disetditle the owner of u simp from clniniing 
pre.emptitui by virtm* of liettig its »)wner. 

“Immoveable property" in section 13(1), serc/d/i/i,, 
of the Act includes a shop. 

While a pre-emptor may lose bis right of pre. 
einptim\ if he parts with the propi'rty as owruT cd’ 
which he claims the right, a mere agnautient to sell 
such property does not destroy his right. 

Second appeal from the order of the 
Additional Divisional Judge, Amritsar Divi¬ 
sion at Jullundur, dated 19th October 1910, 
reversing that of the Munsif, Ist Class 
Amritsar, dated Ibtli December 1909, 
decreeing plaintiff's claim. 

H. S. Uala Sttkh Dial, for the Appellant. 

Uala Lajpat Uai, for the Respondents. 

JUDGMENT.—The lower Appellate 
Court has dismissed tlio suit and set aside 
the decree in plaintifl appellaiit’s favour on 
the ground that immoveable property in 
section 13 (1), sevcntli'y, of the Pre emption 
Act docs not include a shop. 

No authority for this coiicluHion has been 
cited, but it has been said tliat because a 
shop is excluded from pre-emption, its posses¬ 
sion cannot give a right of pre-emption. 
We have to consider the terras of the Act— 
not what the terms should have been. Had 
the intention of the Local Legislature been to 
adopt the rule laid down by the lower 
Appellate Court, it would have been very 
easy to frame section 13 (2) in such a 

manner as to convey tlie intention. 

The words *'in respect of the sale of” indi¬ 
cate clearly that a shop cannot be acquired by 
pre-emption, not that the possession of a shop 
is not a qualification for pre-emption. Had 
the words “the sale of” been omitteJ, there 
would have been force in the lower 
Appellate Court’s argument. As it is, there 
is no force in it, and f have no hesitation in 
holding that immoveable property in section 13 
(1), shenthly, includes ashop. 


There is no force in the contention of the 
Pleader for the respondents that the property 
in suit was a shop at date of sale or suit, or 
in the contention that there lias been no 
finding on the question of the existence of a 
custom of pre-emption. There remains the 
contention that the plaintiff-appellant has 
lost his right by reason of a sale by him 
of the property, as owner of whicli he sued 
for pre-emption, after his decree had been set 
aside by the lower Appellate Court. He 
admittedly sold half the property at the 
time alleged and executed an agreement to 
sell tlie other half. 

S'VHval Das v. Qur Parshad {!) diiid Dhanna 
Siuyk V. Ourhaksh Singh (2) are cited for this 
contention. 

The dicta relied on go no further than 
that a preeraptor may lose ‘his so-called 
right” because he has himself parted with the 
property by reason of the possession of which 
he claimed the right or because the original 
vendee has transferred the property claimed 
to a person who has a right of pre-emption 
in respect thereof, either equal or superior to 

those of the claimant. 

These dicta do not go far enough for the 
contention that sale by the pre-emptor of half 
tlie property in suit and an agreement to sell 
the other half, derogates from his right or 
di.seiititles him to a decree, and no other 
authority has been cited. 

The plaintiff-respondent is still owner of 
property entitling him to a decree for pre¬ 
emption and the possibility tliat he may, 
after obtaining a linal decree, cease to be 
owner of that property does not destroy Iim 
right. It is (iiiite possible that the sale may 
not he completed. 

No other defence to the .suit has been 
pleaded. For these reasons, I decree the 
appeal and restore the decree of the Court 

of first instance with costs. 

Appeal decreed. 

(1) DO 1*. K. 1900; 4 Iiid. Cum. 179; 159 P. W. R- 
190il. 

(2) 91 P. R. 1909; 4H P. L. R. 1909; 4 l««l. Cfts. 3l<5 
161 P. W. K 1909. 
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JU&NOA BAM V . TODA MAL. 

PUNJAB CHIEF COURT. 

CivtL Revision No. 2695 of 1908. 

May 11, 1911. 

Present: —Mr. Justice Kensington. 

JHANDA RAM and others—Pi.aintikks — 

Petitioners 

TODA MAL AND OTHERS—Defendants— 

Respondents 

Sfitjotiahlp Instrnuieiitif (XXVl of IHSI), sh. riO, 

93, 9H liM —Xoticp of ili:slionoft r to the flrao rr — Dtfouhje 
— Horden of jyroof —/.vsru% 

in n suit hy tUo lioUlyr of a «|i:slioiiourcH( hmoh 
wIkto no iiutifD (if (liHhdiiiMir Im.s bt-oii tjlvuii to the 
ilrawcr, tlie bunion of )iro\itio- (Imt tin- parts' cliari'od 
could not sutfor iluniu^c for want of notice is on tin- 
pliiintiff and tlic^i'c pliould l>o a d<‘linito issue on the 
point. 

Pet tion, miller .section 70 (1) (it) of Act 
Will of lb’8l a." amendecl by Act XXV of 
1899, for revi.sion of the order of the 
District Judge, Lyallpur, dated 4th July 
1908, reversing that of Mun.sif, 2nd class, 
liyallpiir, dated 8th May 190*, decreeing 
claim. 

Pundit Shea Naratn, for the Applicants. 

^Ir. Nanak Chand, for the Respondents. 

JUDGMENT.—This is a suit by tlie 
holders of a dishonoured kundi against the 
drawer. The Munsif gave the plaintilTs a dec¬ 
ree for the amount of the hnwli, but this has 
been reversed by the lower Appellate Court 
and the plaintiifs’ suit has been dismissed on 
the ground that they omitted to give notice 
of di.shonour to the drawer. 

It has been found by botli the lower Courts 
that formal notice of dishonour was not given 
to the drawer as required by sections 30 and 
93 of the Negotiable Instruments Act XXVl 
cf 1881. At the same time, the Munsif found 
that the drawer must have been aware of the 
fact that payment of the huudi liad been re¬ 
fused by the drawees, and this finding is not 
obviously incorrect. The lower Appellate 
Court has taken the view that the absence of 
formal notice to the drawer is a fatal bar to 
the plaintiffs' claim. There might he some¬ 
thing to be said for this view if .sections 30 
and 93 of the Act are referred to alone, but 
the Act is somesvbat loosely drawn and the 
lower Appellate Court has omitted to observe 
tiiat by a furthar qualifying, section namely, 
section 98, clause 3, notice of dishonour is 
not required when the party charged could 

not suffer damage for want of notice. This 

matter was referred to by the Munsif, who 
erroneously assumed that the defendants 


AMOLAK RAU V . SHAND RAM. 

were required to show that thay received 
damage through want of notice. The more 
correct view is that the burden of proof as to 
want of damage is thrown upon the plaintiffs 
and reasonable opportunity should have been 
given to the plaintiffs to prove their point on 
a definite issue drawn with reference to sec¬ 
tion 95 (r) of tlie Act. The lower Appellate 
Court lia.s gone wrong in not recognising that 
tlie omi.ssioii to frame an issue on the point 
has put plaintiffs at a disadvantage. It is 
asserted before me that tlie plaintiffs would 
have iiad no difficulty in establishing the 
point if they had not been misled by tfie 
manner in which this part of their case was 
dealt with by tlie Munsif. 

1 am of opinion that tlie plaintiff’s conten¬ 
tion is correct to timt extent. When the lower 
Appellate Court found that notice was obli¬ 
gatory, it should have recognised that plaint¬ 
iffs were entitled to show that the obligation 
was of a qualified nature. The ca.se should 
not have been disposed of without giving 
plaintiffs a porper opportunity and t^e 
omission of tlie lower Appellate Court to 
deal with the statutory qualificaticn amounts 
to a material irregularity. 

The revision is accordingly allowed and the 
decree of the lower Appellate Court is .set 
aside. The case is remanded to that Court 
for fresh decision after giving plaintiffs the 
opportunity to which tliey are entitled by 
law. It will be open to the lower Appellate 
Court to take evidence on the point and to 
decide it itself, or if thetyourt .should consider 
a remand to be absolutely necessary, it should 
frame the issue upon whicli it requires a find¬ 
ing by the Munsif before being in a position 
to finally dispose of the appeal. 

Costs of the revision to be costs of the 
cause. Coun.sel'.s fee Rs. 16. 

liarision allowed. 


PUNJAB CHIEF COURT. 

Civil. Revi.sion No. 20.39 ok 1910. 

May 16, 1911. 

P/vic/,/; —Mr. Justice Clievis. 
AMOLAK RAM — Decree-holder — 

Petitioner 

V'^rsHs 

SIIANU RAM AND others—Judo.ment- 

DEnro.i - Rssko.ndjnt.s. 
f.r/M iLiO'uvr--/' 1H77-1. N /; //. .1,7 17.")r -(.’( ('t 
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Procedure Code {Act XJV of 1882), 3r>8 —Application 

of the article and section to execution prnceedings--Es^ 
foppel — Pre-emptor deuyintj locus stjindi of deceased 
rendee's sonn to appeal — Whether hecan give than a 
locus standi to execute his decree. 

Article 175C of the Limitation Act TXV of 1877>^ and 
sccticm 308 of the Cis il Procedure Code ^Act XIV of 
1882^ do not njiply to execution proceoilinj'.s. 

In a pro-oniption suit, the vendee died before 
decree. By iimdvcrrojice, the decree was passed a^'ainsf. 
the dead vendee. An aj>])eal by the sons of deceased 
vendee was dismi.ssed on the j;round, taken bv the 
pre-omptor, that as their fatluM' had died before the 
d{HT<*e was passed, they bad \\t>locus standi toa]>poal. 
Later on, tlie.pro-eniptor nttompied tf) "ct tlio deei'ce 
e.xeeuted against th«« same sons: 

Held, that the pre-einj)tor was legally,—at any 
rate equitably,—estopped from executing his decree 
against the sons, as he could not be allowed to confer 
on the sf)iis a Incus standi in execution proceedings 
which ho had denied them in their appeal. 

Petition, under section 70 (a) of Act X VIII 
of 1884 as amended by Act XXV of 1899, for 
revision of the order of the Divisional Judge 
Multan Division, dated tlie 10th February, 
1910, reversing tliat of the Munsif, Ist 
class, Sinawan, Muzaffargarh District, dated 
the 22nd May 1909, dismissing suit in 
default. 

Mr. Vishnu Singh^ for the Petitioner. 

Lala Durga has, for the Respondents. 
JUDGMENT.— Plaintiff sued and got a 
pre-emption decree. But by inadvertence 
the decree was passed against a dead man, 
the vendee having died before tlie decree was 
passed. His .sons appealed and plaintiff got 
their appeal dismissed on the ground that as 
tlieir father had died before the decree was 
passed, they had no /oc**? standi. 

L.Uer on, plaintiff applied to get the same 
sons of the vendee made legal representatives 
of the deceased vendee, and then executed 
his decree. On appeal the learned Divisional 
Judge has directed tlie land to he given back 
to the vendee’s .sons holding (1) that in the 
face of the order of his predecessor dismissing 
their appeal, the decree cannot be executed 
against them and (2) tliat the application to 
bring them on the record as parties was be¬ 
yond time. 

1 do not think Article 175C of tlie second 
Schedule to the Limitation Act is applicable 
to execution proceedings. The penalty laid 
down in section 368, Civil Procedure Code 
of 1882, for not applying in time is that the 
suit shall abate, which seem to me not appli¬ 
cable to execution proceedings. And Counsel 
for the respondents does not attempt to up¬ 
hold the Divisional Judge on this point. 


On the other point, however, I think the 
Divisional Judge’s view is correct from the 
standpoint of equity, whatever the correct 
legal decision may be. Plaintiff stifled the 
appeal by denying the locus standi of the 
vendee’s sons and now he wislies to give them 
again the locus standi which he then denied 
them in order to execute his decree against 
them. 

I should say the plaintiff is legally estop¬ 
ped from pursuing his pre.sent course; if he is 
not legally estopped, still, as the Divisional 
Judge’s decision seems to me in accordance 
with equity, I will not interfere on revision. 


This application fails and is dismissed with 
costs. 

Petition dismissed. 


CALCUTTA HIGH COURT. 

Second Civih Appeal No. 2367 of 1908. 

February 8, 1911. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

BANKU BEHARI SIKDAR and another—- 

Pb.uNTiFFS—A ppellants 

xersHs 

GOPAL CHANDRA NEOG Y—Defeni ant— 

Re.spondent. 

Landlord and tenant —Suit by landlord against 
tenant for certain sum payable by him out of rent to 
ttiird person tn/ assiynment—Whether such suit is for 
rent or dainayes—Alternative right. 

The aggregate rent for a lease was fixed at Hs. 970, 
out of which tlm tenant undertook tf) pay to fho 
siij);3rior Irndlonl or his lessor lbs. 470, and tlio 
remaituler Hs. ."jOO <lirt*ct to tlie le.ssor. I’he tenant 
iinilertook to olitaiii receipts for I lie sum of Hs. 470 
ami make tlnmi o4er to hish'ssor and tlien to get 
receipts frfun the latter: 

//»'/</, that the whole of (he stun, Hs. 970, rejiresout- 
ecl (he retit payable for the lenaney. 

When a (etianf fails to pay the siitii which 
h«* undertook to pay t<* the lattdlord of (he 
lessor, if upon the terms of the contract such sum 
may he rightly treated as rent, it is open to the lessor 
either to recover it as retit or to institute a suit for 
damages for breach of contract. If the lessor choose 
(o treat it as rent, he has to commonco his action 
within the porioil <if limitation proscribed by tho 
Bengal Tenancy Act, and the decree which ho obtains 
may bo onforcjecl against tho tenure with tho results 
rnontifinod in the Act. If, on the other hand, he 
brings a suit for damages for breach of covenant in 
the contract of tenancy, though he obtains a longer 
period of time for purposes of limitation, tho decree 
w hich he secures is a personal decree in execution of 
which the right, title, and interest merely of the 
judgment.debtor in the property can be sold. 
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TIjo mere fact that the lessor adopted one of tlie 
courses in a previous litigation does not debar liim 
from following a different and alternative course in 
a subsequent litigation. 

Appeal from the decree of the District Judge 
of 24-Pergaunahs, dated July 7th. 1908, modi¬ 
fying that of the Sub-Judge of Alipur, dated 
February 21.st, 1908. 

Babus Dwarka Nath Chakravarti and 
Bipin Behari Ohosh (Senior) for the Appel¬ 
lants. 

Babu Nil Madhab Bose and Bipin Chandra 
Malliky for the Respondent. 

JUDGMENT.—The events antecedent to 
tlie litigation which has culminated in this 
appeal may be briefly narrated. The plaint- 
itfs-appellants are landlords and represent 
one Prosanno Kumar Kundu, who granted a 
lease on the i^4th September 1S83 to tlie de¬ 
fendants in respect of an ureaof S84 highas and 
15 cottahs. The terms of the contract, in so 
far as they are material for the purposes 
of the decision of tlie iiuestion rai.'^ed before 
us, are set in the following extracts from 
the k'lhtdiat: ‘ As 1 prayed for a dar- 
manrasi chakidari settlement in re.spect of 
all the lands of (lie .said Chak, you on fixing 
the annual aggregate at Rs. 070-10 15 
gds. and taking Rs. 5C0 from me by way of 
nahnni and 1 also on admitting the said 
quantity of land and the amount of .mma, exe¬ 
cute this kahidiat to the effect that as 
Rs. 470 10 15 gds. is annually due to you 
in the sarknr of the in<dik zeminda s of the 
said L'hnk on account of revenue thereof. I 
out of my said fixed jama of Rs 970 10-15 gds. 
.sliall pay Rs. 470 10-15 gds, in your name in 
the of the nudiks zemind/irsyeur by year 

according to tlie demand of every kisf, and 
secure da lulus in your name, and on making 
over those dakhihis to you, 1 shall take 
dakhilas fcom you for the .said money. I 
.shall pay tlie remaining Rs 500 as your 
profit in your sarAvir year by year accoiding 
to the under-mentioned in.stalments and take 
dakhilas thereof. If I default payment of 
any instalments, 1 .shall pay the defaulted 
amount together with interest thereon at 
the rate of one per cent., per mensem. If 
1 default payment of any instalment of the 

amountofRs. 470-10-15 { 7 d.s’., which t shall 

pay in the sarkar of the mah'k zamindars year 
by year and hist by kisf according to your 
assignment, then I shall pay the necessary 
costs and interest on the defaulted instalment 


from my own pocket and you will not have 
any concern thereto.” 

The case for the plaintiffs is, that the defend¬ 
ant defaulted to pay to the superior landlord 
the amount due in respect of the last instal¬ 
ment of the Bengali year 1307 and for the 
whole of the years 1308 and 1309, with the 
consequence that the superior landlord got 
a decree against the plaintiff.s. The plaint¬ 
iffs allege that they paid tlie superior land¬ 
lords on the 12th February and 13th March 
1900 the .sura of Rs. 3,236. The claim, how¬ 
ever, is laid at a much smaller sura because 
the plaintiffs allege that they realised by exe¬ 
cution of a decree for rent obtained against 
the defendant a sum of Rs. 763. The 
plaintiffs, tlierefore, seek to recover the dif¬ 
ference, Ks. 2,773, together with interest 
thereon. The deduction which is allowed 
by the plaintiffs is on account of the sums 
realised in execution of a decree in a suit 
for rent instituted by them against the de¬ 
fendant on the 15th April 1906. In this 
suit they claimed to recover from the de¬ 
fendant rent for the year 1309 at the rate 
of Rs, .5(’0 per annum as also rent for the 
three .succeeding years at the rate of 

Rs. 972. The defendant resists the claim 
substantially on the ground that a suit for 
damages of this description is not maintain¬ 
able, that the only remedy of the plaintiffs 
is by way of a suit for recovery of the 
amount whicli the defendant undertook to 
pay to tlie superior landlord as rent and 
that if such a suit is now commenced, it 
would be successfully met by tlie plea of 
limitation. 

Tlie Court of first instance held that the 
suit as framed was maintainable and made a 
decree in favour of the plaintiffs for 9 16th 
of Rs. 3,236. On appeal, the learned District 
Judge held that the sum which the defend¬ 
ant undertook to pay to the superior land¬ 
lord of the plaintiff w'as recoverable by law 
in the event of default in the payment of 
that as rent, and that consequently the major 
portion of the claim was unsustainable. The 
learned District Judge has, however, allowed 
the plaintiffs the suras spent bj’’ them as 
costs of the litigation with the superior land¬ 
lord. The result has been that a decree lias 
been made in favour of the plaintiffs fora very 
small sum and a substantial portion of thq 
claim lias been dismi.ssed. 
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The plaintiffs have now appealed to this 
Court, and on their hehalf it has been con¬ 
tended that the sums claimed by them are 
recoverable as damages, that the suit has been 
properly framed, and that it is not barred by 
limitation or Ity tlie provisions of section 43 
of the Code of Civil Procedure. 

This contention has been strenuously con¬ 
troverted on behalf of the defendant and it 
lias been argued by the learned Vakil who 
has appeared on tlieir hehalf that the plaintiffs 
are entitled to claim the sum which tlie de¬ 
fendant undertook to pay to their superior 
landlord oidy as rent and that the claim for 
rent is barred by limitation as also by the pro- 
visions of section 4.3 of the Code. 

The Hrst point, therefore, which requires 
consideration is as to the nature of tlie sum 
which the plaintiffs are entitled to recover 
from the defendant by reason of his default 
to pay the sum which he undertook to pay to 
the superior landlord of the plaintiffs. 

In suppoit of the viesv that the plaintiffs 
are entitled to recover this sum as rent, re¬ 
liance has been placed upon the terms of the 
contract between the parties and upon the 
decision of the Court in the case of Basanfa 
Kumaii v. Ashufosh Chnckerhnttv (1). On be¬ 
half of the opposite party reliance has been 
placed upon the cases of Hemendrn Nath Muker- 
jee v. liuviar Nath Bop (2) and Gohiyuhi Mohan 
Taffore v. J :rao Kumar (3). 

Before we deal with the various decisions 
to wliich reference has been made, it is ne- 
ces.«^ary to examine the terms of the con¬ 
tract between the partie**. As we have al¬ 
ready stated, tlie aggregate rent for the lease 
was fixed at Rs. 970 lO-IT) gds. out of which 
the tenant undertook to pay to the superior 
landlord of his lessor Hs. 470-10-15 gds.^ and 
the remainder Rs 500 direct to the lessor. 
Throughout the lease, the aggregate rent is 
described as Rs. 970-10-15 g<ls. and there can, 
in our opinion, be no room for controversy that 
the wliole of the sum represented the rent pay¬ 
able for the tenancy. The two sums of Rs. 500 
and Rs. 470-10-15 gds., represent, in our opi¬ 
nion, portions nf the aggregate rent which 
the lessee undertook to pay to the lessor. This 
is clearly shown by the circumstance that the 
sum of Rs. 470 10-15 gds. was payable by the 

(1) 27 c. 07: 4 C. W. N. 

(2) 9 C. W. N 96; .32 C. 109. 

(3) 33 C. 140; 33 I. A. 30; 3 C. L. .T. 7; 10 C. W 
X, 201; I At. L. T. 8. 
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lessee to the superior landlord of the lessor 
on behalf of the latter. In fact any other 
arrangement was impossible. There was no 
privity of contract between the lessee and the 
landlord of the le.ssor. Is is not shown that 
he was a party to this arrangement or that 
he had in any way adopted it. Any pay¬ 
ment, therefore, by the lessee to the superior 
landlord of the lessor can be made only on 
behalf of the latter, and he expressly under¬ 
took to obtain receipts for this sum and 
made them over to his lessor and then to get 
receipts from the latter. This clearly shows 
that this sum of Rs. 470-10-15 gds. was in its 
essence payable to the lessor although, as a 
matter of fact, for the purposes of conveni¬ 
ence of the lessor, it was paid on behalf of 
the le.ssor into tlie hands of the superior 
landlord. Much reliance has been placed by 
the learned A’^akil for the respondent upon 
the circumstance that in the schedule to 
the lease the instalments given refer only to 
the sum of Rs. 500 directly payable by the 
les.see to the lessor. But the lease specifies 
that the sum of Rs. 470-10 1.5 gdslwas to be 
paid by the lessee to the landlord of the 
lessor in the in.stalments specified in the 
lease of the lessor. It w'as, consequently, un¬ 
necessary to specify in tin’s instrument the 
instalments in wliich tliat .sum was payable. 
At any rate, the mere circumstance that 
mention was made in the schedule of the 
instalments in so far as tlie sum payable to 
tlie lessor directly was concerned, would 
not conclusively show that this portion, 
Rs. C.00, constituted rent and that the re¬ 
mainder bore a different character. It has 
been suggested to us, however, that the view 
we take is contrary to the decision of the 
Judicial Committee in the case of Gohinda 
Mohan Tagore v. Jarao Kumar (3) and of the 
decision of this Court in the ca.se of 
Batnessnr Biswas v. Jfuris Chiuider (4) and 
Hpmendra iSath Mukprjie v. Kumar Noth 
Bop t2). In our opinion, these cases do not 
lay down any inlle.xihle rule of law appli¬ 
cable to the case before us. In fact, an exami¬ 
nation of the terms of the contract in each of 
the cases to which reference has been made 
shows that they are distingui.shable. The 
question whetfier tlie sum which the lessee 
has undertaken to pay to the superior land¬ 
lord of his lessor bore the character of 

(4) 11 C. 221. 
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rent has been raised either in connection 
with the decision of the question of the frame 
of the suit as in HufenessHr Bisiras v. 
Harts Chander (4), cr the question of limita¬ 
tion applicable to a suit for recovery of the 
sum as in Hemendra Nath Muherji v. Kumar 
Nath Boy (2) and (iirish Chatidra iJas 

V. Kutij Behri Malo or the question of 
the forum of the appeal against a decree in a 
suit for recovery of the sum as in Basavta 
Kuruari v. Ashntosh Chucke>huity (1), or the 
question of tlie mode of realisation of sucli 
sum as in (iohindra Hchan Tagore v. Jarao 
Kumari (3). In eacli instance, tlie test which 
has been applied is, whetlier such sum is 
rent within tlie meaning of tlie term as de¬ 
fined in the Bengal Tenancy Act; in other 
words, wlietljer upon a true construction of 
the contract in each case, it can be main¬ 
tained tliat tlie sum is lawfully payable or 
deliverable in money or kind by a tenant to 
his landlord on account of the use or occupa¬ 
tion of the land held by the tenant. In none 
of the cases was it disputed that the sum 
was payable on account of the use or oc¬ 
cupation of the land held by the tenant. 
But in some of tlie cases tlie view was main¬ 
tained that though payable on account of 
the u.se or occupation of the land held by the 
tenant, it was not payable or deliverable to 
the landlord and was not consequently rent 
within the term as defined in the Bengal 
Tenancy Act. It may be conceded that there 
was room for ditference of opinion as to the 
true nature of the sum in some of the cases, 
particularly in the case before their Lord- 
ships of the Judicial Committee, namely, 
Jotindrn Mohan Tagore v. Jarao Kumar (3). 
In that case their Lordships were called 
upon to decide whether the sum wdiich 
the les.see had undertaken to pay to the 
Collector as revenue was recoverable by the 
summary procedure prescribed by the Patni 
Kegulation of 1819. It was held that the 
terms of the lease indicated that substantial 
difference was made between the sum payable 
by the lessee to the lessor and the sum pay¬ 
able by the latter to the Collector on account 
of revenue and that intention would not be 
imputed to the parties that this latter sum 
was to be recoverable by the summary pro¬ 
cedure as was the case with regard to the 
sum payable by the lessee to the lessor. 
But their Lordships of the Judicial Committee 
^5) 3o C. G«3; J2 C. W. 628. 


went on further to lay down that this latter 
sum was not rent, because it was not payable 
by the lessee to the lessor. That decision, 
it must be taken, was dependent upon the 
terms of the particular contract between the 
parties, terms entirely different from those 
to be found in the lease before us We are, 
therefore, not prepared to hold, upon the 
authority of the decision of the Judicial 
Committee, that in the case before us the sura 
of Ks. 470-10-15 gds., payable by the defendant 
to the landlord of the plaintiff, was not rent 
within the meaning of the Bengal Tenancy 
Act. We agree in the view taken by the 
learned District Judge that this portion of 
tlie aggregate rent was rent and could be 
recovered by the le.ssor inthe mannerin which 
rent miglit be recovered. This conclusion, 
however, does not dispose of the question 
rai.«ed before us. Tlie learned Vakil for the 
plaintiff-appellant has contended that, al¬ 
though the sum might be treated as rent and 
might at the option of the landlord be recover¬ 
ed as such, thatdoes not preclude the landlord 
from suing tlie tenant for compensation for 
breach of covenants in the lease, in our 
opinion, this contention is well-founded, and is 
supported by the judgment ofMr. Justice Ram- 
pini in the case of Hemedara Nath Muherjee 
V. Kumar Nath Roy (2) and of Mr. Justice 
Hill in the case of Basanta Kumari v. Ashofosh 
Chtickertaitfy (1). We are not, however, pre¬ 
pared to accept the viesv indi. ated by Sir 
Francis Maclean, C. J. in the case of Hemen- 
dru Nath Mukerjce v. Kumar Nath Roy (2) 
and (iiristi (Jtandra Biswas v. Kunj Behari 
Mala (5), that tlie only remedy open to the 
lat.dlord in the event of a breach of contract 
is by way of a suit for damages. The true 
view, incur opinion, is that when the tenant 
has failed to pay the sum which he had 
undertaken to pay t> the landlord of the 
lessor, if upon the terms of the contract such 
sum may be rightly treated as rent, it is 
open to the landlord either to recover it as 
rent or to institute a suit for damages for 
breach of contract. There is obviously no 
inconsistency in this position. If the land- 
lord choose to treat it as rent, he has to 
commence his action within the period of 
limitation prescribed by the Bengal Tenancy 
Act, and the decree which he obtains may be 
enforced against the tenure with the re¬ 
sults mentioned in the Bengal Tenancy Act 
If, on the other hand, he brings a suit fo* 

r 
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damages for breach of convenaiit in the con-» 
tract of tenancy, though he obtains a longer^ 
period of time for purposes of limitation, 
the decree which he secures is a personal 
decree in execution of which merely the right, 
title and interest of the judgment-debtor in 
the property can be sold. But it has been 
contended in the case before us, that, as on a 
previous occasion the landlord treated this 
sum of Rs. 470-10-15 gds. as rent, it is not 
open to him in tlie present case to maintain 
an action for damage; and our attention 
has been drawn to thecircumstance that on the 
12th April 1001, the landlords sued for rent 
in respect of the years 1304 to 1307 at the 
full rate of Us. f 70-10-15 giU. and that sub¬ 
sequently on tlie 15tli April 1906 they sued 
again for rent of 1309 at the rate of Hs. 500 
and of 1306 to 1312 at the full rate of 
Rs. 970. It has been argued upon these 
facts that tlie landlord.s cannot now take up 
a position inconsistent with what they as¬ 
sumed in the two previous litigations just 
mentioned. In our opinion, there is no force 
in this contention. If, as we have held, the 
landlords have an alternative remedy either 
to treat the sum as rent and recover it as 
such or to maintain a suit for damages, the 
mere fact that they adopted one of these 
courses in a previous litigation does not debar 
them from following a different and alternative 
course in a subsequent litigation. 

The learned Vakil for the respondent has 
finally contended that even if this view be ac- 


same suit several causes of action against 
the same defendant or the same defendant 
jointly. This latter section, it will be observ¬ 
ed, authorizes the plaintiff to unite in the 
same suit several causes of action against 
the same defendant: but it does not render 
it obligatory upon him to do so. Conse¬ 
quently, the only question which requires con¬ 
sideration is, whether the claim for damages 
now before us arises out of the same cause 
of action as the claim for rent included in the 
suit of 1906. In our opinion, the question 
ought to be answered in the negative. It 
cannot be disputed that different cause.s of 
action may arise out of the same transaction, 
though it may be conceded that questions 
of considerable nicety may arise, whether 
causes of action which arise out of the same 
transaction are really different causes of 
action as is indicated by the decision of 
this Court in the cases of Anderson Wight 
S' Co , V. Kalagarla Surji Narain (6) and 
Duncan Ilrothers S* Co., v. Jeefmiill Oreeitharee 
Loll (7), as also by the decision of the Bom¬ 
bay High Court in liaja Bahadur Shivlal 
Mofilal V. Rajeerappa Pampanna (8). 
But the case before us is, in our opinion, 
reasonably free from difficulty. The 
cause of^action, in so far as the claim for rent 
is concerned, was enforceable under the 
Bengal Tenancy Act and if n decree for rent 
were obtained, the result would be, as we 
have already explained, that the landloid 
would be entitled to sell the tenure under 


cepted, section 43 of the Code of Civil Pro¬ 
cedure presents an insuperable bar to the 
maintenance of the present suit. It is opinted 
out that before the 15th April J906 when the 
previous suit was instituted, the plaintiffs had 
satisfied rent-decrees obtained by their lessor 
against them, and that consequently it was 
their duty to include in that litigation 
the claim which they have put forward in 
the present suit. Now section 43 of the 
Code of Civil Procedure of 1882 provides 
that every suit shall include the whole of 
the claim which the plaintiff is entitled to 
make in respect of the cause of action, but 
if the plaintiff omits to sue in respect of 
or intentionally relinquishes any portion of 
his claim, he shall not afterwards sue in 
respect of the portion so omitted or relinquish¬ 
ed. Section 45 then provides that subject to 
the rules contained in Chapter 11 and in 
section 44, the plaintiffs may unite in the 

t 


the provisions of the Bengal Tenancy Act. 
The claim f' r damages, on the otljer hand, 
ran be enforced only as a money-claim and 
if a decree is obtained, it would be a per¬ 
sonal decree against the defendant. It 
would, in our opinion, ba unreasonable to 
hold that it was obligatory upon the plain¬ 
tiff to combine two such causes of action 
on the ground that the claim of tlie plain¬ 
tiff was in respect of the same cause of 
action. The learned Vakil for the plaintiffs- 
appellants contended on tin's part of the 
case that the causes of action aie distinct 
because tliey arose at different times and 
he suggested that in so far as the claim 
for rent included in the .suit of 1906 was con¬ 
cerned, it arose on the dates mentioned in 
the contract between the partie.s, and in 

(6) 12 C. 339. 

(7) 19 C. 372. 

(8) 11 Bom. L. R. 46; 1 Ind. Cas. 319, 
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sofftras the claim for damaifes was con¬ 
cerned, it arose-only on the date when the 
plaintiffs were obliged to satisfy the decree 
obtained by their superior landlord. It 
would be difficult, however, to maintain 
this view, having regard to tlie decision of 
this Court in the case of Oirish Chander 
Biswas V. Kunj Behary Malo (5), where it 
was ruled tliat Article IIG of the Second 
Schedule of the Limitation Act is appli¬ 
cable to cases of tins description. It is 
not necessary for u.s, liowever, to decide 
this point because wliether Article IIG or 
Article 120 be held applicable, it is obvious 
that the claim is not barred by limita¬ 
tion. We may further observe that the 
decision of the learned Judges of the Madras 
High Court in the case of Eswara JKiss v. 
Venkata Roy (9) shows clearly how the pro¬ 
visions of section 43 may be held inappli¬ 
cable to cases of this description, if its 
terms are strictly construed. The conclu¬ 
sion, therefore, at which we arrive upon 
an examination of the whole case is that 
although the entire sum of Hs. 970 is rent 
within the meaning of the Bengal Tenancy 
Act, it is not obligatory upon the plaint¬ 
iffs to sue to recover Us. 470-10-15 (jds. 
which the defendant undertook to pay to 
their superior landlord, but tliat they have 
an alternative remedy by way of a suit 
for damages for breach of covenants in 
the contract, that the suit as framed 
has been properly constituted and that 
it is not open to tl)e objection of 
limitation or tlie objection that it i.s bar¬ 
red under .section 43 of the Cede of Civil 
Precedure. 

The result, therefore, is that this appeal 
is allowed, the decree of the District Judge 
set aside and that of the Court of first instance 
restored with costa both here and in the Court 
of Appeal below. 

Appeal allowed. 

(9) 21 M. 230. 
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DEO NAHAIN SINGH —Judoment-debtok— 

Ari>ELI,ASl 


versus 


Sri HHAGWAT NATK—DEOREE-iior.nEu — 

HESrONDENr. 

r.imilnlion Art (Xl of 1h77;, Srh. //, Art. IVJ-K.re- 
cut toil of 'terrer — LiinitufiuH — Fre^h .^ttiilinij jfoiut — 
hsuf of }iotir,’—Civil V'lu'Cilnre Co<lr (Art XI\' oj 
lS,S2b 24H— Applirntio}! not m iirrofiliince with law. 

'J'lif is.sui* of II iM'ticf under .sectiorj 2-lH of iho Civil 
Procedure Code i.s sullieient to save a decree from 
iln* Lar of liniitnfion, umL-r .\rri( le 179 of tlio .Second 
Seliedulo to tlie Limitation Art '>f 1M77, even tln>ugh 
il is i.-^sued upon an ap|)lie:itiofi wliieli is not in aecord- 
am-e witli la>v. 

(io/uil t'hutiilvi V. (!o.<iiiii IJ’I-, 2”) C. 594 (F. iL); 2 
(’. \V, N. 550; A'/io.-j/iu/ Chunilci Uoi/ \’, Chilaihli, 3 Iuf|. 

47: 14 C. ^V N. Ill; l>honl:ol Siuyh v, Phakkar 
fiiiujh, 1.") A. H4 and Iluri (lauesh v, Viniiunnhai, 23 11. 
35, relied upoti. 


Appeal from the order of the Sub-Judge of 
Saran, dated August 29, 190S. 

liabns Jlwarka Sath Vhakravurti &m\ Lak^ 
shmi Narain Singh, for the Appellant. 

Ihibus M(fheiulrn ^iarh Roy and Joy Clopnl 
(thosha, for tbe Respondent. 

J1 DGMENT.—Tliis appeal is directed 
againstanorderby which the Court below over¬ 
ruled tlie objection of tbe judgment-debtor 
and allowed execution to proceed on the basis 
ofadecreemadeontbelltb March 1897. Tlie 
sole objection of tlie judgment-debtor i.s, that 
execution ought not to issue upon tbe present 
application as tbe first application for execu¬ 
tion, made on the 17th Februarj' 1900, is 
of no avail. It i.s argued that the first appli- 
cation was not made in accordance with law, 
inasmucli as the ilecree holder asked for the 
arrest of the judgment-debtor who did not 
reside wdtbin tbe jurisdiction of the Court 
wliere the application for execution was made. 
In answertnthiscontention, it has beenargued 
on behalf of the decree-holder that as a notice 
under section 248, Civil Procedure Code, 
was issued, no question of limitation arises. 
It appears from an examination of the record 
that upon the application made on the 17th 

February 1900,theCourtmade an order on tbe 
19th February for the issue of a notice under 
section 248, Tliis notice was actually issued 
on tbe 2Uh February, although it could not 
be served, because the Serving Officer report- 
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ed that the identifier was not present and 
several persons hearing the name of the 
judgment-debtor lived in the village. Under 
these circumstances, the question arises, 
whether the issue of a notice under section 
248 gave a fresh starting point for the pur¬ 
poses of limitation under Article 179 of the 
second Schedule of the Limitation Act. It 
has been ruled by this Court, in the cases of 
Gopal Chunrler v. Gosain Dns (1) and Khoshal 
Chiinder Hoy v. I’kilaJd'. (2), that the issue of 
anoticeunder section 248 is sutlicient to save 
a decree from tlie bar of limitation, even 
though it is issued upon an application wihch 
is not in accordance with law. The same view 
appears to liave been taken by the Allahabad 
High Court in the case of Jjhonkal Singh v. 
Phakhar Singh (3), and by the Bombay High 
Court in Hart Ganesh v. Yarnunabai (4). It is 
not necessary for us to decide whether time 
runs from the date of the order for the issue 
of notice or from the date of actual issue 
thereof. Upon this point, there appears 
to be some divergence of judicial opinion. 
The cases of Kadaressnr Sen v. Mohiin 
Chandra Chackravarti (5), Haian Chund 
V. Vehnath (6) and Bappn v. Kanaran (7) 
support the view that time runs from the 
date of the actual issue whereas the cases of 
Udit Narain v. Eampurtah Singh (S'r, Gcvindv. 
Vada (9) and Dnmodar v. Sonojii(lO) indicate 
that time runs from the date of the order for 
issue of notice. In the case before us, from 
whichever date time may be taken to run, 
no question of limitation arises. The result, 
therefore, is that the order made by the Court 
below is affirmed and this appeal dismissed 
with costs. We assess the hearing fee at 5 
gold mohurs. 

Appeal disn'.issed. 

(1) 25 C. 594; 2 C. W. N. 556. 

(2) 14 C. W. N. 114; 3 Ind. Cas 47. 

(3) 15 A. 84. 

(4) 23 B.35. 

(6) 6 C. \V. N. 6.56 

(0) 10 C. W. N. 303; 4 C. L. J. 530. 

16 M. L. J. 548; 1 M. L. T. 395. 

(8) (1881) 1 A. W. N. 120. 

(9) 28 B. 416. 

(10) 27 B. 622. 


CALCUTTA HIGH COURT. 
MiscBLLANFoas CiviL Apfea6 No. 170 

OP 1910. 

February 18, 1911. 

Present: —Mr. Justice Mookerjee and 
Mr. Ju.stice Teunon. 

WA RISH MUNSHI—DECREE-HOLOfiR— 

Appellant 

versus 

APTABUDDIN BEPARI—Juooment- 
DEUTOR—Respondent. 

Civil Pyoceduir Code (.'Icf T of 1908), ns. 47, 102— 
fiernnd oppenl—Ktccution of decree—Suit of nature 
cognizahle hij Small Cause Court and valued at helnw 
Its. .5C0. 

No second appeal lie.s against an order in execution 
of a decree in a suit, valued at less than Rs. 500, of 
the nature cognizable by a Court of Small Causes. 

Chand ilonec Dosya v. Santo Monee Da.syUf 24 C. 
707; I C. W. N. 5 <4, Nemai Chand Kanji v. Denn Xath 
Kaiiii,2C. N. (91, Hira Lai v. Chandra KaiUo 
(r/iosc, 26 C. 539; .3 C. W. N. 403 and Bhiihan Mohnu 
V. Raja Peary Mohan Mukerjee, 3 C. W. N. 399 26 C. 
324, distinguished. 

Lola Katidho Pershnd v. Lain Lai Jiehary Lai, 25 C. 
872, Shyama Charan Mitter v. Dchendrn Nath Mukerjee, 
27 C. 484 ; 4 C. W. N. 269, Dindayal v. Patra Khan, 18 

A. \h\,Norayan Parmanand v. Nayindas Bhaidas, '^0 

B. 113; 7 Bom L. U. 54.3 and Macula. Ammol v. Mavuln 
Marncovt, 30 M. 212; 17 M. L. J. 376, relied upon. 

Appeal from the order of the Subordinate 
Judge of Faridpur, dated January 15tb, 1910, 
affirming that of the Second Munsif of 
Bhanga, dated June 29th, 1909. 

Babu Jnanendra Nath Sarkar, for the Appel¬ 
lant. 

Babu Snrendra Chander Sen, for the Res¬ 
pondent. 

JUDGMENT.—This appeal is directed 
against an order by which the Court of appeal 
below, in concurrence with the Court of first 
instance, has set aside an execution-sale. A 
preliminary objection lias been taken to the 
hearing of the appeal on the ground that it is 
barred under the provisions of .section 102 of 
the Code of Civil Procedure, 1908. That sec¬ 
tion providesthat no second appeal shall lie in 
any suit of the nature cognizable by Courts 
of Small Causes when the nmouut or value of 
the subjpct-raatter of the original suit does 
not exceed five hundred rupees. In the case 
before ns, the decree underexecution was made 
in a suit of which the value was less than 
Rs. 500. Consequently, if section 102 is appli¬ 
cable, the .second appeal is incompetent. The 
learned Vakil for the appellant decree-holder 
has, however, tjontended, upon the authority 
(•f the decision of this Court in the cases of 
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Chand Monee Uasya v. 5aTi/<> (1)) 

Ncviia ChandKanji\. Deno NcdfC'Kauji(2)\Hira 
Lai V. Chandra Kanto (those C-^) and lihuhan 

^ohun V. Baja Perya Mohan Mttkerjee 

a second appeal is allowed by the law because 
the order of the Court of first instance was 
made under section 47 of the Code of i908 
and determined whether the appellant was 
therepresentative of the original decree-holder 
and whether it was competent to him to 
execute the deciee. The cases relied upon, 
however, are clearly distinguishable. They 
merely atlirm the proposition that when tlie 
Court of first instance has decided a question 
which arises between tlse parties to the suit 
or their repre.sentatives in interest and such 
question relate.s to tlie execution, discharge 
or satisfaction of the decree, the order is one 
under section 4/ of the Code and is conse- 
iiuently a decree subject to the provisions for 
appeal. But it does not appear that in any of 
these cases the decree was obtained in a suit 
in which the claim was valued at less than 
Ks. 5C0 and the nature of the suit was such 
as to make it cognizable by a Court of Small 
Causes. On the other hand, cases of J><ihi 
Kandha Pefshad v. Jjala Lai lit'hnrt l^al (5), 
Shyanut Charan Mifter v. Vehendra Nnth Mttk- 
crjre (6), Vindayal v. Palm Khan (7), Karyan 
]*armanawl v. Kuyin Das lihaidas (S), Mavnln 
Ammal\. Mavuln Maracovi (d), conclusively 
sliow that a second appeal is not allowed in 
cases of this description. As was painted out 
by this Court in the case of Annnd Chunder\. 
fSidhy (Jopal (10), the term suit is not used in 
a restricted sense; it includes not merely the 
proceedings in the suit up to the stage of 
decree but comprehends also the proceedings 
in execution of the decree. We are not pre¬ 
pared to dissent from this view which has 
been adopted in the cases mentioned, as also 
in Sri BuUov \.Bahuram Chaflopailhia (11). 
But the learned Vakil for the appellant has 
suggested that al hough the term suit may 
be comprehensive enough to include proceed- 

(1) 24 C. TOb 1 C. W. N. 

(2) 2 C. W. N. G91. 

(3) 20 C. 539; 3 C. W. N. 103. 

(4, 3 C. W. N. 399; 20 C. 324. 

(o) 25 0. 872. 

(0) 27 C.484; 4 C. W. N. 209. 

(7) 18 A. 181. 

(8) 30 B. 113; 7 Bom. L. K. 543. 

(9) 30 M. 212; 17 M. b. .T. 370. 

(10) 8 W. K. 112. 

(11) 11 C. 169. 
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ings in execution of the decree made therein 
yet, in the case before us, that principle has 
no application, because here the judgment- 
debtor .seeks to preventthe confirmation of the 
sale which has taken place and which but for 
his objection would be conlirmed in due course. 
In our opinion, the distinction upon which re¬ 
liance is placed is without any substance. 
Execution cannot be completed till the sale 
has been confirmed and the result of the 
order of the Courts below has been to set aside 
the sale so as to render it inevitable for the 
decree-holder, if the decree had not been satis¬ 
fied, to take out execution afresh. Under 
these circura.^tances, it cannot be contended 
that the order in controversj' is not an order 
in a proceeding in execution of a decree and 
thus an order in the .suit.” We are, tliere- 
fore, of opinion, both upon principle and upon 
tlie authorities mentioned, that the pre¬ 
sent appeal is incompetent. We may add 
that one of the (luestions, decided by the Court 
below, relates to the status of the appellant, 
namely, wlietber be could rightfully claim to 
be the representative of the original decree- 
holder. 'I’iiat i.«, at any rate, clearly a ques¬ 
tion for decision in the course of executicn 
proceedings. The result, therefore, i.s that 
this appeal is dismissed w’ith costs. We 
assess the hearing fee at one gold mohur. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Eik.si Civil Api'Eal No'420 of 1909. 

April 27, 1911. 

Present: — Mr. Richards, K. C., Chief 
Justice, and Mr. Justice Banerji. 

Shnhh INAVAT HUSAIN— Defendant 

—Appellant 
versus 

Mnsaiiunat AZIZ BANNO— Plaintiff— 

Respondent. 

fiossc.^f^ion — Co-lteirs—heir nanuiijiny 
pr>>l>erlij—Other heir minor— lirottier (lud 

A Mnliaininjulau IjiotluT .'iinl sisti-r liilierited 
logothiT pn)|uTty Ifft by llicir ib'consc«f father. 
The sister’s name wa.s not ri‘«*ordi*«l in tin- revenue 
papers to the extent of the share logull}' inlieritod bv 
her nor did slie get pr»)lits proportionate to that share 
Th(‘ tistcr was a minor at the time of her father's 
death and her brotlier used to manage ilio pi-operty. 
She lived in tin* same house with her brother and 
died in iliat hou>e: 

Ifthl, that uoder ihese < iix-nniMances it could not 
b<* said that the sister was excludeil from her legal 
.^liarc and that the brother was in .adverro pos'.cssion. 



4U 


INDIAN CASlflS. 


SHORE LAL V. SECRErARy OF STATE FOR INDIA. 



B^irst appeal from the decision of the 
Subordinate Judge of Saharanpur, dated the 
3rd September 1909, 

Mr, Miihamma-l Ishaq, for the Appellant. 

The Hon’ble Nawab Ahiul Majid (with 
him ilr. Mnhumtnad Ishaq Khan^, for the 
Respondent. 

JUDGMENT.—This appeal arises out 
of a suit brought by the plaintiff and 

Mjisavnnat A/j'z Bano for partition and 
possession of the sltare which she alleges 
that she inherited from her mother Musam- 
mat Naim-un-nissa. Musammat Naim-un- 
nissa was one of the four daughters of 

Gulani Muhammad by his second wife, 
/ami-un-nissa. Gulam Muliammad had 
three sons by his first wife and a fourth 

son by his second wife. That son is the 
appellant Inayet Hussain, who was the 
principal defendant in tlie case. The plain¬ 
tiff claims the whole of what she alleges 
was the share of Naim-un-nissa by virtue 
of her right of inheritance and also under 
an assignment from her father. Naim-un- 
nissa inherited the property in four ways. 
Ehe inherited a share from her father 
Gulam Muhammad who died in 1S61. 
She also inherited certain shares from her 
sisters, Said-un-nissa and Taslim-un-nissa, 
both of whom predeceased her. She also 
inherited a share from her mother Zamir- 
un-nissa who died in 1908. There is no dis¬ 
pute as to the share alleged to have been 
inherited by Naim-un-issa from her mother. 
As to the remainder of the property, the 
defence was, that tlie plaintiff, or her 
mother, was never in possession and that the 
defendant was in possession adversely 
to them. He relied upon the fact that in the 
revenue papers a certain .share, not equi¬ 
valent to the share to which Naim-un-nissa 
would be legally entitled under the Muham¬ 
madan Law, was recorded and that it was 
not shown that Naim-un-nissa was getting 
profits in excess of the recorded share. 
The facts found by the Court below are not 
disputed in the argument addressed to ns 
by the learned Vakil for the appel¬ 
lant, He contends that, upon those facts, 
we should hold that the defendant’s posses¬ 
sion was adverse. We do not agree with 
him, Naim-un-nissa was a minor at the 
date of her father’s death. The property 
was managed by her brother Inayet Hussain, 
the appellant before us. She lived in the 


same house with Inayet Hussain and died 
in that house. Admittedly, she got a por¬ 
tion of the income derived from the pro¬ 
perty. Under these circumstances, it cannot 
be said that she was excluded from her 
legal share and the defendant was in ad¬ 
verse possession. We accordingly dismiss 
the appeal with costs including fees on the 
higher scale. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

B’irst Appeal KKO.M Oader No. 132 of 1910. 

April 18, 1911. 

Presoii: —Mr. Justice Richards and 
Mr. Justice Tudball. 

BHURK LAL BRAHMAN —Petitio.ver — 

A PPE LLANT 

The SECRETARY of STATE for INDIA 
IN' COUNCIL —Opposite Party— 

Re.spondent. 

Jicijulafion r f-//709, 7 —licjertiun 0/ appli. 

ration to be put in posi‘e.<in'on of the cMate of the deceased 
— ApjH'dl. 

During tlic course of n jwocceding ujhIcj IteguJatioii 
y of 1799, the .‘ippcllant applied under sections 5 and 
7 of the llegulalion that the j)roporty of the deceased 
intestate might be handed over to hifii on the ground 
that ho was the heir. The Court dismissed the 
applicntioir 

Hcld, that the order rejecting the application was 
not appealable. 

B’irst appeal from the order of the District 
Judge of Jhansi, dated the 5th of April 1910. 

Mr. Hamilton^ for the Appellant. 

Mr. Ryves, for the Respondent. 

JUDGMENT.—C e r t a i n proceedings 
were brought under the provisions of Re¬ 
gulation V of 1799 with regard to the 
estate of one Jas Ram, deceased. In the 
course of these proceedings Bhure Lai applied 
under the provisions of sections 5 and 7 
of the Regulation that the property of the 
deceased intestate might be handed over to 
him on the ground that lie was the heir. 
The Court apparently was not satisfied that 
Bhure Lai had made out his title and dis¬ 
missed his application. Hence the present 
appeal. A preliminary objection was rais¬ 
ed by the Government Advocate that no 
appeal lies. The Regulation itself makes 
no provision for an appeal. The Counsel 
for the appellant admits that, unless the 
order of the Judge is a decree within the 
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meaning of that expression in section 2 
clause 2 of Act V of 1908, no appeal lies. 
A decree is there defined as follows: Decree 

means the formal expression of an adjudi¬ 
cation which, so far as regards tlie Court 
expressing it, conclusively determines tlie 
rights of the parties with recard to all 
or any of the matters in controversy in 
the suit and may be either preliminary 
or final.'’ in the present case there was 
no suit at all nor was there any conclusive 
determination of any matter within the 
meaning of the section. It is iiuite ob¬ 
vious that the plaintiff’s proper course is 
to bring a suit to recover possession of 
the property, if soadvi.sed. We dismiss the 
appeal with costs including in this Court 
fec.s on the higher scale. 

Appial dismissed. 


CALCUTTA HICH COURT. 
Misckllankol’s Civil Ai-i-kal No. 307 

OK 1910. 

December lo, 1910. 

Presvui: —Mr. Ju.itice Mookerjeeand 
Mr. Justice Coxe. 

RAKllAii CHANDRA TKWARV— 

JCUOMENT-UELIOK — ArpBLLANT 

versus 

MANMATHA NATH MUTTER and 

OTHEIIS—DeCUEE-UOLDERS—RESPONDENTS. 
Appcol—Three suits—<)nc Jufijment — Si'jitiratc orders 
—tfo consolidotion-^ihie opiHUil, irrctjiiUir. 

One appual from lliree ilistinct ortlors roconlod in 
three distinct execution cases wliicli wero decided by 
one iudgineiit, as the ohj<*cti<ms taken iti tlio several 
cases wen; of the saino doseriptioh, is incotupeti'ut 
and irretfular wlien th^n* was no order of cou- 
soUdation of the cases. 

Roijnl Insiiyoncc Co. v. .Ikhoy Coomur Jjiitt, t» C. \V. 
N. 41; Pttnchniidn v. Vaithinotha, 29 M. 
MarUimuissa v. .hynnh, 33 C. llOl; 10 C. W. N. 934; 
4C. L» J. 149; Domodur V. Sheorain, 29 A. 730 and 
Lnfuiidn v. 33 A. r)] (!•'. relicii upon. 

KnaijctooUah, v. liadfut, 15 \V. R. 3U5; Kashi Prasu.l 

y. Sccrctarij of State, 2ii C. \A0; Gopal Lnll Tauorc v. 
TilUch Cliunder, 3 W. It (P. C.) 1; 10 M. 1. A. IH3, 
Doorga Fershad v. Tam Fershad, 3 \V. U. (P. C.) Jl - 10 
M. 1. A. 303 and Soorendra Fcrshml v. Xiinduu ilisscr, 
21 \V. K 196, referred to ami explained 

Chntterput v. Gopi Chnnd, 4 0. W. K. 44<i; 26 C. 
760, distinguished. 

Appeal from the order of the District 
Judge of 24-Pergannahs, dated March 23rd, 
1910, affirming that of the Third Munsif of 
Diamond Harbour, dated February 18th, 1910. 

Babu tSusil Madhab Mallik, for the He- 
epondents. 


HITTER. 

JUDGMENT,—Tnis appn! i^ dir.-U* I 
against an order by winch the Court of ap¬ 
peal below has dismi.s.sed an appeal preferred 
against three distinct orders in three different 
execution proceedings. The aprellunt was 
the judgment-debtor under three decrees 
passed in as many different suits for rent. 
His objections in the execution cases were 
overruled in the original Court; but as the 
objections taken in the several cases were of 
the same description, one judgment was de¬ 
livered. It is clear, however, from the 
order sheet tliat distinct orders were 
recorded in the different cases. Tlie ap¬ 
pellant preferred one appeal against tlie.se 
tliree orders. Ulijection was taken by the 
decree-liohler tluit the appeal was incompe¬ 
tent, and that under tlie law three different 
appeal.s ouglit n have been preferred, one 
against eacli order. The learned District 
Judge lias given effect to this objection and 
held that tlie appeal was irregular and could 
not he entertained. This view has been con¬ 
troverted with much persistence by the ap¬ 
pellant wlio lias argued tliis case in person 
and he has relied upon a number of judicial 
decisions to show tliat his contention is well- 
founded. We have carefully examined those 
authorities and arrived at the conclusion 
that not one of them supports the argument 
of the appellant. 

The case of Enayetoolah v. Uadhi tfhnrn Rriy 
(1), and Kashi Prosad 6Vag/t v. The Secretary 
of State (2), show that if two suits have been 
consolidated and if one decree has been made, the 
decree can he attacked by one appeal although 
it disposes of what was originally two distinct 
suits. The decisions of the Judicial Com¬ 
mittee ill the cases of <iopal hall Tagore v. 
'I Hick Chunder Rai {S), ?ind Voerga Pershad 
Roy V. Tara Pershad Roy (-t), point in the 
same direction. The case of Soorendro 
Pershad Vobey v. Nundun Misstr (o), 
shows that such consolidation cannot be 
forced upon the litigants and that two suits 
can be consolidated only by consent of all 
tlie parties concerned. It is further clear 
that if suits have not been consolidated, the 
decrees must be treated as distinct decrees, the 
validity of which can be questioned only 

(1) 15 \V. K. 305. 

(2) 29 C. 140. 

(3) 3 W. R. I (1>. C.); 10 M. I. A. 183. 

(4) 3 W. R. a (l». C.); 10 .M. 1, A. 203. 

(6) 21 W. R. 196. 
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distinct appeals. It issulHcient, in support of 
this proposition, to refer to the case of The 
Royal lni,ur(iuc'^. Company v. Akhoy Coomar 
Bidt (6), which dealt with an application for 
leave to appeal to Her ^[ajesty in Council 
against the decision of this Court in the case 
of Royal Insurance Company v. Akhoy 
Ooomfir Butt (7). The same view is supported 
by the observations ct the learned Judges of 
the Madras High Court in Panchanada 
Velan v. Vaifhinatha Sastrial (S). [See also 
Mariamnessa Bihce v. Joynah Bibee (9); 
Bamodarda^ Sheoramdas (10); Zaharia v. 
Delia (11)]. The case of Chhatrapaf Singk v. 
Oopi Chand {['2) is clearly distinguishable, 
as there in the original Court, the application 
for execution appears to have been made in 
respect of two different decrees held by the 
same decree-holder against the same judg¬ 
ment-debtor. No objection was taken tc this 
procedure and the order whicli was made in 
execution was treated as one order cover¬ 
ing the whole matter in controversy. We 
must, therefore, hold that there is no autliority 
in support of the position taken up by the 
appellant. That position is undoubtedly in¬ 
consistent with what has been the settled 
practice in this Court for many years past; 
in our opinion, it is also inconsistent with 
Hrst principles. The Code allows appeals 
against decrees and orders and clearly contem¬ 
plates separate appeals from .separate decrees 
and orders. In the case before us, there 
was no consolidation. Distinct orders were 
made in the Court of first instance and the 
only method by which their propriety could 
have been challenged was by way of distinct 
appeals. This cour.se the appellant resolutely 
refused to adopt. We may further add that 
the learned District Judge mentions in his 
judgment that he was willing to treat the 
appeal preferred to him as directed against 
one of the orders in question at the option 
of the appellant. The appellant, however, 
would not accept the offer and declined to 
make the election; he insisted upon the ap¬ 
peal being treated as one against all the 
three orders. This position is, as we have 
stated, entirely untenable. The only course 

(6) 6 C. W. 41. 

^7) 6 C. W. N. 337. 

(8) 29 M. 333; 16 M. L. J. 63. 

(9) 33 C. nOI; 10 C. W. 934; 4 C. L. .1. 149. 

(.0) 29 A. 730; A. W. N. (1907) 245; 4 A. L. J. 5S9. 

<ll) 33 A. 51; 7 A. h. J. 861; 7 Ind CaB. 156. 

(12) 4 C. W. N. 446; 26 C. 750. 


open to us, therefore, is to dismiss the appeal 
with costs.We assess the hearing fee at two 
gold mohurs. 

Appeal dismissed. 


PCNJAB CHIEF COURT. 

Second Civil Appeal No. 1283 ok 1909, 

ilay 6, 1911. 

JVeseH^:-Sir Arthur Reid, Kt., Chief Judge, 

and Mr. Johnstone. 

AZIM and others—Plaintiffs—Appellants 

versus 

ISMAIL AND another - Defendants— 

Respondents. 

Cuiftoin—Adoption —.Arams of Jullnndnr City — Stcj)- 
son, not of adoptoi ’n got, cannot be adopted. 

A soilless Amin of Jullundur City cannot adopt a 
stop-soa who docs not belong to the saino got as liiin- 
self. 

Second appeal from the order of the Divi¬ 
sional Judge, Shahp^r Division, dated 6th 
October 1909, reversing that of the District 
Judge, Lyallpur District, dated the 20th 
March 1909, decreeing plaintiff’s claim. 

Rai Sahib Pandit Sheo Narain, for the 
Appellants. 

Khwaja Kamal-ud-din^ for the Respondents. 

JUDGMENT.—The question for con- 
.sideration is whether a sonless Arain of Jul- 
lunder city can adopt his step-son who is not 
of his got. 

The lower Appellate Court has held that 
he can, relying on the fact that no religious 
principle underlies customary adoptions by a 
Mahomedan, and two instances. The plaintiffs 
appeal. 

The first instance cited by the lower Appel¬ 
late Court was a decision by an officiating Dis¬ 
trict Judge, who cited three instances for the 
conclusion that a gift of ancestral immoveable 
property to daughters and a step-son was good 
against collaterals. 

Thesecond wasa gifttoa step-son maintain¬ 
ed by a Subordinate Civil Court. Both deci¬ 
sions were in 1898. In the first case the step¬ 
son had been brought up as a son, and married 
by the step-father. The instances cited by 
the Court were of step-sons inheriting witli 
sons. Some only of the collaterals sued, and 
tlie instances cited were very possibly of sons 
who had developed affection for the step-sons. 

In the second instance the burden of establish • 
ing a custom entitlingtheplaiutiff collateral to 
oppose a gift of occupancy rights to a step-5 
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was laid cn the plaintiff following Didaru v. 
Banna (1). 

The instance of 1874 referred to by the 
Court of first instance was of a suit by a son 
against a step-son, on the allegation that his 
father liad given land to the step-son, on con¬ 
dition of the latter paying some debts of the 
donor which the donee failed to pay. The 
decision was based on the failure to fulfil the 
condition. 

The Biivaj’i am is against the step-son and 
the plaintiffs are the brother and two nephews 
of the step-father, the adoptor. In llahia v. 
Qasim (2), it was held that the defendants, 
Arains of the Jiillundur Tahsil, had failed to 
prove that a sonless proprietor could give an¬ 
cestral estate to liis sister’s son of another gof^ 
in the presence of male agnates. 

linkna v. fihaiif! (3), was to the same effect, 

the Tahsil of the Jullundur District in which 

the property was situate not being specified. 

In Ifatlav. liuilha (4), a caaebetween*lconi,s' 
of the Mawaahar Tahsil, Jullunder, it was held 
that tile burden of proving a custom making 
the adoption of a tlaughter’s son, without the 
consent of sons of a brother, valid against 
tliem was on tlie party setting up the custom. 

It was further lield that, wlien a sonless 
man in any land-holding group which recog¬ 
nizes a power to adopt asserts that he is com¬ 
petent to adopt a non-.agnate in the presence 
of neai' agnates without their coii'^ent, the 

piesumption at the outset is against the 
power. 

iSifa Ham v. Hnia Havii'i)^ Jlayaf Vohammed 
V. A}}a Bnkhsh (b) and Chann v. Jhilipn (7) 
cited for the respondents do not help them, 
and they obtain no assi.stance from the (h'cla 
of lialhi V. Bmlha (4) cited above. 

The respondents have failed to discharge 

the burden of establishing the custom set up 

by tliem, and the appellants' suit must be 
decreed. 

We decree the appeal and restore the decree 
of the Court of fir.st instance, with costs of all 
Courts. Judgement pronounced. 

Appeal allowed. 

(I) 31 P. it. isijfi. 

(2i 24 P. It. mo; 42 P. L. U. If05. 

(3 55 J>. It 1<05; 122 P. L. U. 1905. 

(4) 50 P. It. 1893 (r. H.) 

(5) 12 P. It. 1892. 

(fi) 19 P. It. 1903; 2.5 P. L. R. J903. 

(7) 01 P. R. 1900. I24P. 1. R. 1906. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 2624 of 1907. 

December 21, 1910. 

Present-. —Mr. Justice Mookerjee and 
Mr. Justice Coxe. 

KHODA BAKSH— Defendant — 

ApJ'ELLANT 

versns 

SADER PRAMANIK— Plaintiff — 

Respondent. 

LomUord nud tcuant — Son-transferahlt’. orcnpaucij’ 
holding—Sale in exccuHon—Decree for fifinre of rent hg 
co-nharer lamUord — Sole, vheiher irregular or null — 
Legality of IranMetion—Loir a.< underiifood n hen l, an/i- 
action took place. 

U A non.transferable oeeupaney-ljoliling cannot l>e 
.'iokl at tlio insl.ancc of a landlord wlio lia.s obtained a 
ilocree for n-nt for bis sliaro f>nly. 

liliiram AH f^heikh Sikdar v. (lopi Kunth Shaha, 24 
C. 355; 1 C. \\ . 390 ami Sadogar Sircar v. Krishna 

Chandra Kath, 20 C. 937: 3 C. W. N. 742, referred to. 

But if a sale in execution of a tlecreo by one of 
several joint lumllords f(»r Ins share of the rent takes 
place in fact, it i.s not necessarilv a nullity but is 
merely irregular and fill the sole bus Ix'en success- 
fully im]H‘ncli(.*d by aj)propriate j)roceedings in 
execution, it must be ti-cated a.s a valid sale and 
cannot be set aside by a separate suit. 

l)ii,gfi Chu.iin Mdiiiliil \. Kali Dro.^ninu Sarkar, 20 
C. <2(1 .t C. \\. X. .580 Sheikh ilnriillah v. Sheikh 
Bun,Huh, 9 C. W. 972 and AA,utnsh Sikdar v. 
Pehnri Lul Kirtumu, 35 C. 01; 11 C. W. X. 1011; 0 C 
L, J. 3 20, referred to. 

Appeal from the decree of tlie Sub-Judge 
of Dacca, dated June 29th, 1907. affirming that 
of the ^lunsif of Manikganj, dated May 2nd 
1906. 

Babus Tark Chandra Chakravarfi and 
Bavia7n Mohau Chatfei-jee, for the Appellant, 

Babu MukiinU ^ath Buy, for the Respond¬ 
ent. 

JUDGMENT. 

Mookerjee, J.—This is an appeal on behalf 
of the defendants in an action commenced by 
the plaintiff-respondent for recovery of pc.s- 
se.ssion of land on establi.sbment of title. 
The plaintiff claims as the tenant of an 
occupancy-holding, which had been pur¬ 
chased so far lack ns the 9th September 

1893, by the decree-holder himself in execu¬ 
tion of a decree for rent obtained on the lOlb 

April 1891, by one of several joint lar.dicids 

in ie.<^pect of the sliaie of rent separatelv 
payable to him. The fnle was ccr.firir.ed en 
13th November 3893, aid r(?f€ssion de¬ 
livered to the iruichastr cn the 9lli Mndi 
1895. The plaintiff commenced this action 
on the ICth July 1905, to eject the defend¬ 
ants who had been inducted into the land by 
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the landlord purchaser at the execution-sale. 
The defendants resisted the claim on the 
ground that tlie result of the execution-sale 
was to destroy the right of tlie plaintiff and 
that consequently at the date of the suit he 
had no subsisting title to enforce. In reply, 
the plaintiff contended that the occupancy¬ 
holding claimed by him was non-transferable 
and that consequently the sale in execution of 
the decree obtained by one of several joint 
landlords could not have passed any title to 
tlie auction-purchaser. 

The Court of first instance decreed the 
suit on the ground that as the holding was 
non-transferable, the title of the plaintiff had 
not been effected by the execution sale held 
at the instance of one of several joint land¬ 
lords whose decree could operate only as a 
money-decree. This decision has been affirm¬ 
ed on appeal by the Subordinate Judge. 

The defendants have now appealed to this 
Court and on their belialf the decision of the 
Subordinate Judg«‘has been assailed on two 
grounds, namely, first, that the validity of the 
sale ought to be tested with reference to the 
law as it was understood at the time when 
the execution-sale took place, and seromUu, 
that if the sale be deemed invaild, it could 
not bo treated as a nullity, and that it must 
be set aside under section 244. Civil Proce¬ 
dure Code, before the plaintiffs could claim 
to recover possession from the defendants. 
In ray opinion, tlie first of these contentions 
is untenable and must be ‘ overruled but the 
second is well founded and must prevail. 

In so far as the first of these contentions 
is concerned, reliance has been placed by the 
learned Vakil for the appellant upon the de¬ 
cision of the Judicial Committee in Abdul 
Aziz V. Appayasami (I). This case, in roy 
opinion, is clearly distinguishable. There 
the Court was called upon to interpret the 
effect of a judicial sale, to determine whether 
the effect had been to transfer the entire 
interest in the joint family property or merely 
the life-interest of the temporary holder. 
The question was obviously one of intention; 
the test to be applied was to determine what 
the decree-holder had intended to bring to 
sale and what the auction-purchaser had 
understood that he purchased. Under these 
circumstances, their Lordships of the Judicial 
Committee ruled that the Court must be 

deemed to have intended to sell, and the 

(1) 31 I. A. Ij 27 M. 131. 


purchaser to buy, the right, title and interest 
of the judgment-debtor as then understood, 
namely, as one which ceased at the death of 
the debtor, and that this was so notwith¬ 
standing the fact that the interpretation of 
the law which then prevailed, had been sub¬ 
sequently overruled. This case, therefore, 
is not an authority for the broad proposition 
formulated by the learned Vakil for the 
appellants that the legality of a transaction 
must be determined in all cases with refer¬ 
ence to the law as it is understood at the 
time when the transaction takes place. In 
fact, the decision of a Full Bench of this 
Court in Bnlaram Qantia v. Mangta Das 
(2) and the subsequent decision of the 
Judicial Committee in Vasudeva Mudaliar 
V. Srinivasa Pillai (3) show conclusive¬ 
ly that such a position cannot be maintained. 
Even if it is conceded, however, that the 
legality of the sale in the present instance 
ought to be tested with reference to the law 
as it was understood at the time when the 
sale took place in 1893, it is obvious that 
there is no foundation for the suggestion 
made by the learned Vakil for the appellants 
that the law as understood at that time was 
different from what is now accepted as the 
law. It is obvious from the decision in 
Beni Madhub Boy v. Jaod AH Sircar (4) that 
a.s early as 1890, it was well-under.stood that 
the effect of a decree obtained by one of 
several joint landlords for the share of rent 
separately payable to him was different from 
the effect of decree obtained by the entire 
bedyef landlords for the wholerent paj'able by 
the tenants. It is also clear from tlie decision 
in Bhiram AH Shaik Sikdar v. Gopi Kanfh 
Shaha (.o), which was based upon the deci¬ 
sion of the Full Bench in Nurendro Narain 
Boy V. Ishan Chunder Sen (6), that as early 
as 1690 it was accepted as settled law that a 
holding which was not transferable by custom 
or usage could not be validly sold in execu¬ 
tion of a money-decree. It cannot conse¬ 
quently be suggested that when it was 
affirmed by this Court in 1899 in the case of 
Sadagar Sircar v. Krishna Chandra Nath (7) 

(2) 34 C. 931; 6 C. L, J. 237; 11 C. W. N. 9o9. 

t3)30M. 426: 17 M. L. J. 441; 11 C W. N. 1005; 

4 A. L. J. ( 25; 6 C. L. J. 379; 2 M. L T 333; 9 Bom. 

L R. 1104. 

(4) 17 C. 390. 

(5) 24 C. 3.55; 1 C. W. N. 396. 

(6) 22 W. R. 22. 

(7) 26 C. 937; J? C. W. N. 742. 
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that a non-transferable occupancy-liolding 
could not be sold at the instance of a land¬ 
lord who had obtained a decree for rent for 
his share only, any new principle of law was 
enunciated. The decision in Sadagar Sircar 
V. KrUiuaChandraNath (7) is,in fact, a logical 
sequence of the earlier decisions to which 
reference has been made. [Afraz MoUn v. 
KuJfnwiimnessa Bibee (8)]. It cannot, there¬ 
fore, be seriously suggested that in 1893, 
when the sale took place, the law was under¬ 
stood differently from what is now accepted 
as the law. The first contention of the 
appellant consequently fails. 

In so far as tlie second contention advanced 
on behalf of the appellant is concerned, it has 
been argued upon the authority of tlie deci¬ 
sion in Ihirga Churan Matidal v. Kali Prosauna 
Sarkur (9) and Sheikh MuruUah v. Sheikh 
liH/idlah (10), tliat a sale in extcution of a 
decree by one of several joint landlords for liis 
share of the rent is not necessarily a nullity. 
Those decisions show that the sale of a non- 
transferahle liolding in execution of such a 
decree is a voidable sale whicli may be annulled 
if proceedings are taken in that behalf under 
section Civil IVocedure Code; in other 
words, till the sale has been successfully im¬ 
peached by appropiiate proceedings, it must 
be treated as a valid sale. This view k also 
supported by tlie decision of a Full Ilencli of 
this Court in Ashid»sh Sikdar Itehaii hd 

Kirliiniu ( 11 ). Thei-e tlie question was raised 

whether an execution sale hold in contraven¬ 
tion of the provi.sions of section 99 of tlie 
Transfer of Property Act was a nullity. It 
was argued that a sale in contra\ention of an 
expro.ss statutory- provision must be treated 
as ipsojartn void, and tliat it was supeiHuou.s 
to take any proceedings to cancel it- in other 
words, that the judgment.debtor w'as entitled 
to Ignore tlie sale as if it liad never taken 
p’ace. This contention was overruled by the 
Full Pencil, and it was laid down that a sale 
80 »>ekl was merely voidable and could remain 
in full force till avoided by appropriate pro- 
ceedings. Proceedings for reversal of the sale 
have to be taken, in any event, before tlie con- 
hrmation, if the judgnienl-bebtor is aw'are 
that the sale has taken place; and objection 
must be taken before thesale itself if tbe judg- 

(8) 4 C. L. J. G8; 10 C. \V. \ 17,3 

t9)2UC. IzliSC, W. X 58U 

(10)!»C. W. X.972. 

(U) 35 c. 01, lie, n-.N. ioii,ec.L.j.:i.o. 


raent-debtor is aware of the attachment and 
theissueof sale proclamation, V. 

liaghtihur Chowdhury (12)]. If tbe judgment- 
debtor is not aware of the sale before it has 
been confirmed, be may apply under section 
244, Civil Procedure Code, as soon as be is 
apprised of the sale, and may, if a proper case 
is made out, avail liimself of the benefit of 
section 18 of tlie Limitation Act. But, it has 
been argued by tbe learned Vakil for the 
respondent, tliat the decision in Peary Mohan 
Mukerjee v. Jofe Kumar Mookerjee (13), show’s 
that a sale of a non-transferable holding in 
execution of a money-decree is a nullity. 
An examination of the judgment in the case 
mentioned, however, shows that it cannot be 
treated as an authority for any such com¬ 
prehensive proposition. There the validity 
of tlie execution sale w-as challenged in the 
course of proceedings under section 244, 
Civil Procedure Code. Although , therefore, 
the learned Judges ob.served that the 
sale of a non-transferable liolding did not 
pass any title to the purchaser, they could 
not lie lield to liave decided that the sale 
was a nullity and needed not to be impeacli- 
ed by appropriate proceedings under sec¬ 
tion 241. It is needless, for our present 
purposes, to consider what the position 
would be if the judgment-debtor, in spite of 
the sale, continues in possession and is sued 
ill ejectment by tlie auction purchaser. It 
is sufficient to observe that there is diver¬ 
gence of judicial opinion upon this point. 
'VUecsi^es of HhiramAliv. (h>pi Kauf Shaha (5), 
Chandramoui v. Jlalij nuessa (14) and Ihn-ga 
Charan w Karanmat Khan (15) affirm the 
proposition tliat an objection to the validity 
of an execution sale may be raised by way 
of defence in a regular suit, although the ob- 
jection is one w'ithin the scope of section 244, 
Civil Procedure Code, whicli accords with tlie 
view' taken in Thathu Kaick v. Koudn Keddi 
(IG) and Venkataramana Chariar v. Meenuat’ 
chisundayaramaiyer (17). On the other hand 
the cases of Dwarka Nath Pa! v. Tarini Sankar 
Koy (18); Durgn Charan v. Kali Prasa 7 ina (y) 
and MurnUa v. Burulla (10) support the view 

that the validity of the sale cannot be ini- 
(l:i) 'I'l C lh7’ 

(i;0 11 C. W. N. 83. 

(14) y C.L. J. 4Ut: 4 Ind. Cas. US 
tl5) 7 C. W. X. U07. 


(IG) 3-.» M. 2^2; 5 M. L. T. 248; 1 Iml. Caj^. 221. 

(17) 19 M. 1. J. I; 4 M. b. T. 2S5; I In.l. Cas. 931. 

(18) 34 C. 199; 11 C. W. X. 513; 5 C. L. J. 294. 


/ 
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peached collaterally, which accords with the 
principle recognised in Nemagauda v. Paresha 
(i9), S^tmamogi Vasiv, AshuioshGosivami (*20) 
and Bfistiram v. (21). But whatevercon- 
troveray there may be as to the position of the 
judgment‘debtor, when be happens to be the 
defendant, there is no room for reasonable 
doubt that when he sues the auction-pur* 
chaser in ejectment he cannot ignore the 
sale as a nullity. It is clear, therefore, that 
the plaintiff in the case before us, is not en¬ 
titled to recover possession before he has got 
the sale annulled by a proceeding under sec¬ 
tion 244, Civil Procedure Code. 

It has, however, been mentioned to us that 
the Court in which the present suit was 
commenced was the Court in which the 
execution proceeding.s took place, and that 
consequently the plaint in this case might 
be treated as an application under section 244, 
Civil Procedure Code, on the authority of the 
decision in Uamanugra Pcy 

(22), the principle whereof has now received 
legislative recognition in section 47 of the Code 
of 1908. Effect might possibly have been 
given to this contention and the case re¬ 
manded for determination of the precise 
point of time when the plaintiff first became 
aware of the sale, had it not been that 
such a course is bound to prove infruclu- 
ous for an obvious reason. It is clear that, 
if the plaint is treated as an application 
under section 244 and an attempt is now 
made to have the sale ann’jlled, the proceed¬ 
ing must take place in the presence of the 
landlord decree-holder. The landlord, how¬ 
ever, is not a party to the suit, and if he 
is now sought to be added as a party, the 
proceeding, would be successfully met by 
the plea of limitation; for, inasmuch as 
these proceedings were commenced so far 
back as the 10th July 1905, if the landlord 
is now brought on the record, he would be 
entitled to resist the application on the ground 
that, in so far as he was concerned, the pio- 
ceeding was commenced on the date when he 
was made a party. In this view, the pro¬ 
ceeding would be plainly barred by limita¬ 
tion. No advantage, therefore, can possibly 
accrue to the plaintiff by a remand. 

(I9i 22 B 640. 

(20) 27 C. 714. 

(2J) 8 A. 146. 

(22) 14 C. 605. 


The result, therefore, is that this appeal 
is allowed, the decree of the Court below set 
aside and the suit dismissed. 

As, however, the objection upon which 
the suit has failed was not formulated in the 
Court below precisely in the form in which 
it has been presented here, each party will 
bear his own costs throughout the litigation. 

Co.\E, J.— On the first point I agree. On 
the second I think that we are bound by the 
decisions in Sheikh Murulla v. Sheikh Burulla 
(10); Durga Oharan Mandul v. Kali Prasanna 
Sarkar (9), Majid Hussain v. Raghuhar (12), 
and even in Peary Mohan MnJierjee v. Jote 
Kumar Makerjee (13), cited by my learned 
brother, to hold that an objection by an 
occupancy ryot that his holding was not 
saleable in execution of a money-decree, came 
within the scope of section 244 of the Civil 
Procedure Code, 1882, and could not, therefore, 
bedecidedbya separate suit, in which the 
raising of the objection was by the plaintiff. 
Although the Munsif has found that the sale 
was obtained without the knowledge of the 
plaintiff, he does not find that either the 
decree or the sale was obtained by fraud. 
In these circumstances, I agree that the suit 
must fail. 

Appeal aVoued. 


(g. r. 9 M. L. T. 3 >4.) 

MADRAS HIGH COURT. 

First CtviL Appeal No. 30 op 1908. 
January 3, 1911. 

Present — Sir Ralph Benson, Judge, and 

Mr. Justice Munro. 

EALAMANCHILI CHINNA BASA- 
VAYYA —Pl iNTiFK- Appellant 

versus 

EALAMANCHILI BAPAMMAD and 

ANOTHER - Defendants—RESFON r.>fiNT.s. 

Will — E.iecution — Pnor Will — Orniiinenr^s. 

On 'st August 1004, the testator exocuto«l n Will 
aixl two clavs later another Will was set up as having 
boon exciited Vjy him under circumstances which 
made it highly improbable that lie had executed it: 

Held, that the latter Will was not genuine. 

Appeal against the decree of the Court of 
the District Judge of Kistna, in 0. S. No. 66 
of 1905, dated the 18th day of September 
1909.* 

JUDGMENT.—There is no doubt a 
mass of oral evidence io support of the suit 
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Will, but there is also oral evidence for the 
defence to the effect that no Will was execut¬ 
ed at the time the suit Will is said to have 
been executed and we think the probabilities 
favour the truth of the defence evidence. 
The suit Will is dated the 3rd August 1904-. 
On the 1st August, the testator had executed 
a Will more favourable to his widow and le.«:s 
favourable to the plaintiff and, in our opinion, 
no satisfactory explanation has been given 
why tlie testator so soon changed his mind. 
Again, it is extremely curious tliat none of 
the persons who had to do with tlie tirst Will 
took any part in connection with the second. 
It is only natural that they should again 
have been invited and it is the plaintiff’s 
case that they were invited. The plaintitT's 
further statement tliat they one and all refus¬ 
ed to have anythingto do with a second Will is 
difficult to believe, except on the supposition 
that they tiiought the Will was forgery. In 
the tirst Will the testator begins by saying 
that be is about 80 years old. In the suit 
Will, he gives his age as about 70. That the 
testator should have made such dilTerent state¬ 
ments regarding Iiisage in two Wills executed 
at an interval of two days is improbable, and 
the difference points to his having had no¬ 
thing to do with the suit Will. A copy of the 
first Will was at once sent to the Collector 
and clearly the testator thought it important 
that this should be done. No copy of the 
suit Will w-as, however, sent and nothing in 
writing regarding it appears till Exhibit B 
which is dated the 29th September 1904. 
Again, it is not explained why the testator 
did not destroy the first Will. One witness 
says the testator said his wife had the Will. 
But there is no evidence that the testator 
made any attempt to get it, and plaintiff’s 
witness No. 2 states that the testator did not 
ask for it and that no inquiries were made 
about it. Agreeing with the District Judge 
that the suit Will is not genuine, we dis¬ 
miss the appeal with costs. 

Appeal iismissed. 


(«. c. U M. L. T. 356.) 

MADRAS HIGH COTRT. 

Second Civil Appeal No. 1945 ok 1908. 

February 23, 1911. 

Present: —ilr. Justice Abdur Rahim and 

Mr. Justice Ayling. 

KUPPIKR alias VENKATA SUBBIER 
AND OTHERS—Defendants—Appella.nt.s 


KOTA CHINNARAMIER and others— 

Plaintikf and Defendants—Respondent.s. 

llimi't Ln IV —Ahvnaiinii — Ifi'/otc —Connciit -—^vxt 
rvicrgnnirv nt iJuiv ni ulic-nohnn — I'cvci'nixiirv nt 
dnte Ilf widoic’s iJcfilh—] mjirncliiuij nlirnution-^^ 

All riHcnarioii Ijy a widow with the (.‘onscm of tin; 
nt*.xr revcisioni'r ai the* tiim* the alioiiatioii was 
made, raiiiiot he <(Ucstiotied hy tlie p(*isoii wlio 
ha|»pc-ns to bo tlie next icvcrsioner at tiu- tirnr* of tJie 
widow’s cloatli. 

Ihinnuji Snujh v, Mnnokamika Jink^h Stuijii, 30 A. 
I; 3 M. L. T. I; j2C W. X. 74; 9 Bom. L. H. 134'<: 
6 C. L. J. <6(); .7 A. L. J. 1; It/Ini/uppa Xnik v. Kainti 
.Va/A, 31 M. 36(1; 18 M. L. J. 309^ 3 il. L. T. 355, 
followed. 

Tlio consent of tlie next reversioner cannot bo 
treated merely as evidence of legal neecssitv. 

Pil'i Appa V. liiihuji Xoiu, 34 B. 165; II Born. L. K. 
1291; 4 Ind. Cas. 584, dissented from. 

Second appeal against the decree of the 
District Court of Chingleput in Appeal Suit 
No. 404 of 1907, presented against ihe 
decree of the Court of the District Munsif of 
Trivellore in Original Suit No. 670 of 1900. 

JUDGMENT.—One of the issues in 
this case was whether the plaintiff was es¬ 
topped from questioning the alienation in 
favour of the defendants under Exhibit I. 
Tlie District ilunsif found this issue in 
favour of tbe plaintiff but the District 
Judge s finding on the point cannot be said 
to be satisfactory. But, before .settling the 
points on which we think we ought to have 
a clearer finding, it is necessary that we 
should state the effect of the rulings as 
we understand them, as to what would con¬ 
stitute estoppel under circumstances like 
those of the present case preventing the re¬ 
versioner claming the estate on the death 
of a Hindu widow from questioning an alien¬ 
ation made by the widow with the consent 
of the person who was the next reversioner 
at the time the consent was given. The 
law, as laid down by the Judicial Committee 

I?- V. Manokarmka Bahh 

Sirgh (1) IS that if the next reversioner 

alienation or after 
(1) 30 A. 1 (P. C.); 3 JI. L. T. J; 12 C. W N 74-9 
Bom. L. R. 1348; 6 C. L. J. 766; 5 A. L. J. J 
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such alienation, consents to or ratiHes the 
transaction, such transaction cannot he re¬ 
opened by the person who happens to be the 
nearest reversioner at the time of the widow’s 
death. The consent of the person entitled 
to the reversion would by itself validate 
the alienation apart from any question of 
legal necessity. If tlie person who was 
not the next reversioner at tlie time of the 
alienation would be estopped l>y the con¬ 
duct of tlie next reversioner, there can be no 
question but that the latter would be es¬ 
topped by his own conduct. So far the 
law is clear and lias not been doubted, at 
least in this Presidency: see Rangappa Naick 
V. Kamti Naick (2). Pot it is argued on be¬ 
half of the plaintiff (the respondent 
in this appeal) that the ruling of the Privy 
Council must be understood as being appli¬ 
cable only to cases in wliich tlie aliena¬ 
tion by a widow was made for considera¬ 
tion, though not for legal necessity. There 
seems to u« to be no warrant for this argu¬ 
ment. No doubt the llombay Courts inter¬ 
pret the decision of the Privy Council to 
mean that the consent of the next rever¬ 
sioner should be treated only as evidence 
of legal necessity. See Pilu Appu v. Hahaji 
Narn (3). But this, as we have said, is not 
the view of the law which has found favour 
in thi.s Presidency. 

It is next argued on behalf of the re¬ 
spondents that, according to the law as 
laid down by the learned Chief Justice 
and Sankaran Nrir, J., in Rnngappa 
Naik V. Kamti Naick (2), and again by 
the learned Chief Justice and Miller, J., 
in Mtifhu Veera Mudaliar v. Vythihnga 
Mudaliar (4), an alienation by a widow of 
a portion only of her husband’s estate with¬ 
out justifying necessity would not be vali¬ 
dated by consent of the next reversioner. 
On the other hand, Wallis, J., in the first 
case propounded a different view. We pro¬ 
pose, therefore, not to decide this ques¬ 
tion of law at present as we have no find¬ 
ing of the lower Appellate Court on the 
point. 

As regards the finding of the learned 
District Judge on the question of consent 
or ratification, he says there is no evidence 

(2) 31 M. 366; 18 M. L. J. 309; 3 M. L. T. 355. 

(3) 34 B. 106; 4 Ind. Cas. 584; U Bom. L. R. 1291. 

(4) 36 M. 206; 3 M. L. T. 122 ; 19 M. L. J. 88; 3 
Ind. Cas. 476. 
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of consent on the part of the plaintiff. 
In this he is wrong; for instance, there 
are the statements in Exhibit V that the 
plaintiff had been given some land by the 
widow so that he might perform her funeral 
obsequies, the recital in that document 
that the widow has already sold the lands 
comprised in patfah 13 to the fathe.' of 
the first defendant and the plaintiff ex¬ 
changed some of his own lands with laud 
.sold to the defendant in addition to the 
circumstances alluded to by the District 
^lunsif in his judgment. It is for the 
District Judge to say whether he believes 
the evidence relied on to prove consent 
on the part of the plaintiff and what 
weight he would attach to the evidence 
and the circumstances we have just men¬ 
tioned All that we are pointing out 
to tlie learned Judge is that tliere is 
evidence from which he might infer, if he 
so chooses, consent on the part of the 
plaintiff. We mu.st ask the District Judge 
to return a revised finding on the question 
whether the plaintiff gave his consent to 
and ratified the sale to the defendants 
and if so, wlien. He will also find whe¬ 
ther at the time of the consent or rati¬ 
fication, tlie widow had divested herself 
of all or practically all the estate. The 
find ng should be submitted within six 
weeks and seven days will be allowed for 
filing objections. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 453 of 1910. 

May 2, 1911. 

Present :—Mr. Justice Banerji and 
Mr. Justice Griffin. 

MAGGAN LAL and others—Plaintiffs — 

Appellants 

versus 

ANANU SINGH and others—Defendants— 

Respondents. 

Two tiiiniillaticous inorlyngcs—Suit on one of //icm — 
Mortgager of the other not made party, effect of~^ 
Redemption, 

Two mortgages of Us. 50 and Us. 96 respoctivcly 
were executed on the sumo day in respect of the same 
property in favour of the ancestors of tho plaintiffs 
and the defendant who were members of a joint 
Hindu family. Subscqaently, at apartition, the bond of 
Us. 50 was allotted to tho defendant and that of 
Rs. 96 was allotted to tho plaintiffs. The defendant 


Vol. xl 


INDIAN CASKS. 


423 


MA.OGAN LAL l». ANAND SINGH. 

brought a suit for sale of the property on the basis of 
the mortgage bond allotted to him. Ho did not make 
plaintiffs a party to the suit. In execution of the 
doerce obtained in the suit defendant purchased a 
portion of the mortgaged property himself: Uchl, in 
a subse(|ucnt suit brought by the plaintiffs on the 
basis of tlio mortgagi' bond of Rs. 96, that the whole 
of the mortgaged property was liable to bo sold an<l 
that tlio defendant had only a right to redeem. 

Second appeal from the decision of the 
Subordinate Judge of Shahjahanpur, dated 
*21st of Kebruary, 1910. 

Mr. (ioviiid Prashiui (witli him Mr. Bemde 
Behari), for the Appellants. 

Dr. Sdtish Chandra Bauerji (with him 
Messrs Ookul Proshad and Mahanimad Ishaq), 
for tlie Respondents. 

JUDGMENT.—Tliis and the connected 
Appeal No. 45d of 1910 arise out of suit 
brouglit by the plaintitfs-appellants for sale 
upon a mortgage dated 25th July lS78by 
wliicb a principal sum of Rs 96 was .secured, 
it appears that on the date above mentioned, 
two mortgage deeds were executed by the 
defendant Anand Singh in favour of Hari Ram 
and Sliam Lai, tlie predeces.sors-in title of the 
plaintiffs and of the defendant Misri Lai. 
One of the mortgages was for Rs. 60 and the 
other was for Rs. 96, and in botli the mort¬ 
gages the rights and interest of the mort¬ 
gagor in the same property \vere hypothecat¬ 
ed. It has been found by the lower Appellate' 
Court that the mortgagor owned 13 biswansis 
and odd in the village Bitroi though his name 
was recorded only in regard to a portion of 
the said share. The mortgagees were mem¬ 
bers of a joint family. A partition subse¬ 
quently took place, under which the bond for 
Rs. 50 was allotted to the share of Misri Lai. 
and the bond now in suit was allotted to the 
plaintiffs. Misri Lai brought a suit on his 
bond for Rs. 50 and got a decree for sale. 
The plaintiffs were not joined as parties to 
that suit. He caused a part of the mortgaged 
property to be sold, the extent of which w’as 
5 biswansis and odd and himself purchased 
it. In the present suit the plaintiffs offered 
to redeem Misri Lai on the ground that they 
had not been joined as defendants to Misri 
LaTs suit and prayed that the whole of the 
mortgaged property,after exclud ing 2 biswansis 
and odd, which was subject to a prior mort¬ 
gage, might be sold for the realization of the 
amounts of both the mortgages. They fur¬ 
ther prayed that if they did not redeem the 
mortgage held by Misri Lai, the unsold por¬ 


tion of the mortgaged property might be sold 
for the realization of the amount of their 
mortgage. It was alleged on behalf rf Misri 
Lai that at the time when the two bonds 
were divided it was agreed between the 
parties that each of them would be entitled to 
sell only half of the mortgaged property for the 
realization of the amount of the bond which 
fell to hi.s share. Thi.s allegation wa.s found 
by the Court of 6r.>t in.stance not to have 
been proved, and the correctness of tliat find¬ 
ing was not cimllenged in the appeal pre¬ 
ferred by .Misri Lai. Both parties appealed. 
The lower Appellate Court, whilst finding 
that ueitlier mortgage had priority over the 
other, and that both mortgages were executed 
in favour of the members of the same family 
and in fact represented one transaction, held 
that as part of tlie property had been sold 
for realization of a part of the debt, it could 
not be .sold for recovery of the remainder 
of the debt, and accordingly made a decree 
in the plaintiffs’favour for sale of tlie un.^old 
portion of tlie mortgaged property. The 
plaintiffs are dissatisfied with tliis decree, 
and have accordingly appealed. We think 
that the conclusion at -which the lower 
Appellate Court arrived is not correct. It is 
true that, according to its finding, the two 
mortgages weie parts of one and the same 
transaction, but the debt was subsequently 
apportioned between tlie parties who were 
originally mortgageesand the bond for Rs. 50 
was obtained by Misri Lai, and the other 
bond for Rs 93 by the plaintiffs. As the 
plaintiffs were no parties to the suit brought 
by Misri Lai, the sale of a part of the mort¬ 
gaged property for the realization of the 
amount payable to Misri Lai cannot prejudice 
the rights of the plaintiffs to proceed against 
the wliole of the property which is hypothecat¬ 
ed for the debt due to them. Therefore, the 
plaintiffs are entitled to sell the whole of 
the 10 biswansis odd which they seek to 
sell Misri Lai is tie purchaser of a part of 
the property, and as such would have the 
right to discharge the amount of the plain¬ 
tiffs’ mortgage and have the property which 
he himself has purchased. If, however, he 
does not do so, the equities which subsist 
between the parties would be fully met if it 
is directed in the decree that in the event 
of the plaintiffs’ mortgage not being dis¬ 
charged by the defendants, the plaintiffs 
would be entitled to sell first of all the 
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portion of the property which has not been 
purchased by Misri Lai, and if the proceeds 
of that sale prove insuflicient to satisfy the 
mortgage, then to sell the portion of the 
property purchased by Misri lal for recovery 
of the balance. To this course Mr. Gobind 
Prasad on behalf of the plaintiffs agrees. We 
accordingly allow the appeal and vary the 
decree of the Court below by directing that 
the defendants. Anand Singh, Parshadi Lal, 
and Misri Lal, do pay to the plaintiffs the 
amount found to be due to them by the Court 
below within six months from this date, and 
that in tlie event of such payment not being 
made, 5 btswansii;, 6 kachwansia ianivansis 
zemindnri share not purchased by' Misri Lal 
be 6rst sold for the realization of the said 
amount, and if the proceeds of the sale prove 
insufficient for the discha»-ge of the amount 
of the decree, the share purchased by .Misri 
Lal be sold by auction. The plaintiffs will 
have their costs in all Courts including in 
this Court-fees on the higher scale. 

Appeal allowed. 

(s. r. 9 M. L. T. 423: VI M. h. J. 550.) 

MADRAS HIGH COURT. 

First Civil Appeals Nos. 76 ano 102 

OP 1908. 

February 6, 1911. 

Pr€scnl:~S\v Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 

In Appeal No. 76. 

KURRIYIL PARKUM PUTHA KARGl 
KATTAYI— Dcfenuant— 

Appellant 
In Appeal No. 102. 

KURUNGOT THATATHIL THRi- 

HAIKAL NALLUGOT PKYYAPRATH 

KUNHIPARVATHl KITTILAMMAH 
—Defendant—Appeliant 

versus 

VARANAKAT ILLATH GANAPATHI 

NAMBODRI and others— Plaintiff.s and 
Defendants— Respondents. 

Talc for latiJ—Tide not jirovcd—Burden of proof — 
Ailmitfion Effect of attestation—Ctaim — 

Order thereon, effect of—Judgme nt-debtor not a 
necessary party—Civil Procedure Code CA<t VIII of 
1869^, 246, scope of. 

A. sned B. and others for recovery of two plots of 
land on the ground that the lands were held under a 
demise. B. pleaded that the lands were held under 
Kanom: 

KeW, tiiat the onus of proving the title Ly demise 
was on A. who asserted it and an attestation hy B. 
of an instrument affecting the plots did not amount 
to an admission of ^.’s title by B. 


A judgineut-debtor is not necessarily a party to th® 
proceedings under section 246 of the Code of 1859' it 
must be shown that the judgment-debtor was served 
with notice of the claim in order that he may be held 
bound by the order of the Court. 

^loidin Kutii V. Kunhi Kutti Ali, 25 M. 721; 
Knshnnsami Naidu v. Somastmdaram Chetliar, 30 M. 
335; J7M. L. J. 95;2 M. L. T. 116 aud Vadapalli 
^arasnnhan v, DronamRaju Seetharama Murthi.Sl M. 
163; 3 M. L. T. 256; ISM. L. J. 26, referred to. 

Under section 246, the right of a claimant to some 
interest in property in the possession of the judg. 
ment-debtor could not bo investigated nor could the 
Court raise an attachment where thejudgmont-debtor 
had a possessory interest in the property. 

Consequently, where the claimant’s right to an 
equity of redemption w’as allowed but the judgment- 
debtors otfi riglit.s were directed to bo sold under 
section 246: Held, that the order >vas not one which 
the judgment-debtor was bound to impeach by a suit 
within one year or 12 years after it was passed. 

Appeals against the decree of the District 
Court of North Malabar in Original Suit No. 
14 of 1906, dated the Gth January 1908. 

Mr. llamachatidra Ai{/ar, iov the Appellant. 

Mr. Hosario^ for the Respondents. 

JUDGMKNT. 

Appeal No. 76 of 1908. 

I his is tlie ninth defendant’s appeal against 
the judgment in the same suit, Original Suit 
No. 14 of 1‘ 06. The appeal relates to two 
plots B and D in the Commissioner’s plan 
Exhibit 0. The plaint allege.s that the ninth 
defendant, the party in possession, held the 
lands under the second and third defendants, 
the demisees under Exhibit A. There is no 
allegation, none specific, as to how and when 
these plots passed into the possession of the 
ninth defendant. The ninth defendant in his 
written statement (paragraph 3) denies the 
plaintiff’s title and asserts that prior to 1882 
the plots in question were held by various 
personsunderone KorambiLurwarl to which he 
says theienmam title belonged, that in that 
year he obtained a /fanom (Exhibit XII in 
the case) from that taruad and subsequently 
purchased its jenmam right under Exhibit 
XV in 1888, From the evidence of plain* 
tiff’s only witness in the case, it would appear 
that the plaintiff’s case is that the ninth 
defendant had no possession of these plots 
prior to the demise Exhibit IV (a) in 1887, 
executed by Kunhi Lakshmi Amma, the 
demisee under Exhibit A to the ninth de¬ 
fendant’s .sister and brother-in law. This 
demise admittedly included the disputed plots 
along with other lands. The plaintiff says 
that the ninth defendant obtained posses* 
sion of the disputed plots only after the death 
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of his sister, Vachi, one of tlie demisees 
under Exhibit IV (d); the plaintilT tlius 
attempts to prove that the ninth defendant 
obtained possession through the demisees 
under Exhibit IV (d). There is no oral 
evidence on plaintiiT’a part to show who 
was in possession of these plots before the 
date of Exhibit IV (d): it is contended for 
the respondents that they were comprised 
in Exhibit N, the judgment in Original Suit 
No. t)34 of 185G and in Exhibit J, a Kanotn 
Kaichit, executed by one Raman to Kuidii 
Lakshmi in the year 1870. The similarity 
of the description of item No. 8 in Exhibit N 
and the property described in Kxliibit J 
to the description of item No. 1 in Exhibit IV 
(d) lends support to tliis contention. There 
is no evidence, however, to prove wliether 
Raman ever got possession of these plots 
or if he did, liow long he remained in posses¬ 
sion. The ninth defendant, on the other 
hand, ]ja,s produced Exliibits VI and XI 
prior to Exliibits XU and XV^, already re¬ 
ferred to, to prove that tlie Ian Is were lield 
by or under the Korambil farivnd fnim and 
prior to 1663 and liis case is supported by 
ids second and third witnesses of whom tlie 
second witness is the jeumi. The tliird 
witness, a neighbour, speaks to tlie 9th de¬ 
fendant’s possession for a period of tw'enty- 
five years. The idnth defendant swears to 
his possession of the plots as the fourth 
defence witness. The evidence of possession 
on the ninth defendant's si<le is far superior 
to the meagre evidence on plaintiff's side. The 
District Judge observes that Exhibit VI, 
supposing it to refer to the plots in question, 
is hardly an admission for the purposes of 
this ease as the suit to which it refers was 
dismissed, but it records an admission of 
Kunhi Raman Nair of the family 

of the demisees under Exhibit A that 
the plots belonged to the Korambil tanvad. 
•The lower Court does not really record any 
finding on the question of possession and 
its decision is based on the finding that the 
ninth defendant failed to prove his title. 

With respect to the question of title, two 
circumstances seem mainly to have influenced 
the lower Court. The first is that plot D 
as shown in the plan Exhibit 0 is not con¬ 
tinuous with plot B but in the ninth defend¬ 
ant’s title-deeds, the boundaries of both 
plots are given together as two thaks, thus 
ehowing in the view of the lower Court that 


the two thaks adjoin each other. But, even 
if they adjoin each other, the southern 
boundary of plot B should have been mention¬ 
ed as 1)1, and the northern boundary of I) 
as B. We think tlie lower Court has attach¬ 
ed toe much importance to this point. Ihe 
()ther circumstances relied on i.s, that Exhibit 
IV’ (d) which admittedly includes these plots 
was attested by the ninth defendant who 
now claims under the Korambil fancad. As¬ 
suming that he may be presumed to have 
been aware of the content.s of Exhibit IV 
(»i), it i.s possible that it was thouglit 
desirable to strengtlien the title already 
obtained under Exhibits Xll and XV by 
obtaining a demise in the name of the nintfi 
defendant's sister from the rival jenmi. The 
plaintirts are unable to point to any 
otlier plots as tho.se really obtained by 
tlie ninth defendant under Exliil)it.s 
XII and XV. Dn the whole, we are 
inclined to think tliat the lower Court’s 
finding on the question of the ninth defend¬ 
ant’s title is incorrect, but, however, that 
may stand, the ouus is on the plaintiff to 
establisli his title and that the ninth de¬ 
fendant came into possession under his 
demi.sees. This, in our opinion, he has 
failed to do. The decision of the lower Court 
with respect to plots B and D is reversed 
and the decree most be modified accordingly. 
The plaintiff must pay the ninth defendant’s 
costs on tliese items in thi.s and in the lower 
Court. 

AprtAi. No. 102 OF 190b. 

The third defendant has preferred this 
appeal against the decree of the District Court 
of North Malabar decreeing redemption of a 
Kanmii denii.se of the year 1870 made in 
favour of one Kunhi Lakshmi Kittilamraa, 
the mother of the second and third defend¬ 
ants, by Eswaran, the twelfth defendant'.s 
predecessor.in-title. The first defendant is 
the brother of Kunhi Lakshmi. Exhibit A 
is the demise sued on and it is executed 
by Iswara Vadyan as the of tlie pro¬ 

perties. It does not appear that there was 
any counterpart or Kaichit executed by the 
deraisee, but admittedly the demise was ac¬ 
cepted by Kunhi Lakshmi and possession was 
held under it, at any rate, up to the year 1678. 
The twelfth defendant assigned his rights to 
the plaintiff in 1899 (Exhibit C). The pro¬ 
perty originally belonged to the Kurungot 
Thadam tarivad of which the first defendants 
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is the present manager. It is the second and 
third defendants’ case that it is held by them 
as the heirs of Kunhi Lakshmi.who would seem 
to have been in possession of iton Pntravakasam 
enure. 1 he properties, therefore, seem to 
belong to the children of Kunhi Lak.shmi 
who are entitled to hold them as Tavali pro¬ 
perty with the incidents of such property 
under the Mdnimnkhnfhayayn law. There 
seems to be a dispute between the second 
airl third defendants with respect to the 
question whether the second defendant has 
any right to the property. But this dispute 
is .mmaterml for the disposal of this case. 

The plaintiff alleges i»/er alia that the pro- 
perty IS held under the demiseeby the second 
and third defendants and defendants Nos 4 
to 10 under them. The Hrst defendant did 
not put HI an appearance. The second and 
third defendants while admitting the demise 
deny the plaintiff's right to redeem. They 
contend that the plaintiff had no jenmam 
right over tlie property on the date of the 
demise but only a hanom interest for an 
amount much smaller than 
knowledged by Exhibit A to 
ceived by Lswara Vadyan 
Lahshmi, that the jenmam 

the Kurungot/arifad till 1S78 when it was 

sold in Court auction in execution of a decree 
against the tanvad and purchased on behalf 
?[, Lakshmi by a henamidar (Ex* 

hibit II; who executed a conveyance later on 
Hi the same year to Kunhi Lakshmi (Ex- 

hilnt II) and that lswara Vadyan’s right to 

redeem was terminated in law on the date 
of the said auction-sale as Kunhi Lakshmi 
then became the owner of the equity of 
redemption and at the same time held a sub¬ 
mortgage from lswara Vadyan for a much 
larger amount than that due to him on his 
own mortgage. They further alleged that in 
187^, when the property was attached in exe¬ 
cution of a decree against lswara Vadyan 
as his jenmaniy the Karnavan of Kurungot 
tajwad put in a claim petition under section 
246 of Act VIII of 1859 asserting that the 
jenmam right belonged to his tarwad and 
that lswara Vadyan had only a kanom right. 

The Principal Sadder Amin’s Court at Telli- 
cherry upheld the claim and released the 
ienm right from attachment and held that 
lswara Vadyan had only a ofti right which 
was directed to be sold and that no suit hav¬ 
ing been instituted by lswara Vadyan within 
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the amouut ac- 
have been re- 
from Kunhi 
right vested in 


tion, fc-xhibit I, dated 23rd March 1872, the 
plaintiff as the assignee of lswara Vadyan’s 
right cannot claim to redeem the demise as 

I, 

The principal questions raised in the lower 
Court were tliose covered by issues Kos. 2, 4, 

^ 8; . Of these, the .second issue 

refers to the plaintiff’s title to redeem either 
on or any other title that he may 

lave The si.vth and seventh issues raised the 
question whether in consequence of the order 
Exhibit I on the claim petition of 1872 refer¬ 
red to above, the plaintiff is debarred from 
setting up his jenm title a.ssuming that he 
wa.s the ,en,ni before. The lower Court held 
that the order Exhibit I not having been 
questioned by a regular suit within one year 
after It was pas.sed, the plaintiff cannot now 
c aim to redeem as jenmi. But it held that 
tie plaintiff has an irredeemable oHi right 
and IS entitled as such to maintain this suit 
for redemption. The learned Vakil for the 
appellant contends that the view of the lower 
Court that the plaintiff is entitled to an 
irredeemable mortgage cannot be sustained, 
and the que.stion of the nature of the plain- 

tiff .S right over the properties, assuming that 
he cannot set up r jenmam claim, was argued 
before us at some length. Mr. Rosario for 
the respondents attacks the District Judge’s 
finding with respect to the conclusiveneas of 
the order, Exhibit I and contends that the 
plaintiff is not estopped from relying on his 
ietimam right. He also urges that the 
demisee under Exhibit A, Kunhi Lakshmi 
and her heirs, must be held, by having accept¬ 
ed the demise and held possession under it, to 

be estopped from disputing the plaintiff’s 
jenmam title. 

We propose first to deal with the former 
of these contentions. We have come to the 
conclusion that the lower Court’s view on 
the contention cannot be maintained. The- 
claim petition was put in and the order Ex¬ 
hibit 1 passed under section 246 of Act Vllf 
of 1859. A decree was obtained by a third 
party against lswara Vadyan and the pro¬ 
perty was attached for the judgment-debt as 
lswara Vadyan’s jenm. U is not quite clear 

whether notice of the petition was issued to 

lswara Vadyan, the judgment-debtor. At 
the bearing of the order, the parties are 
stated to be decree-holder, the judgment- 
debtor and the claimant, viz., the manager of 
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the Kuruiigot tarivatl The District Judge 
finds on the testimony ot‘ the defence Ist 
withness that notice was served on him but 
we are not prepared to accept his evidence 
as satisfactory. His knowledge of the pro¬ 
ceedings is very meagre. He cannot say 
whether the decree-iiolder or the claimant 
had any Vakil or whether witnesses were 
examined but be professes to be able to re¬ 
member the single fact that the judgment- 
debtor was present. He says in ro-examina- 
tion that he attended the hearing of the peti¬ 
tion because he used to help the claimant in 
some of his suits. His evidence, even^ if ac¬ 
cepted, does not prove that Iswara Vadyan 
was present as a party to the proceeding.*?, as 
he merely says that the judgment-debtor was 
giving instructions to tlie decree-holder's 
Vakil which he mifilit have done even if no 

notice was issued to him of ihe claim. The 

orJer shows that the claimant and the decree- 
holder were represented by Vakils, but it 
does not say that tiie judgment-debtor put in 
an appearance, nor does it say that he did 
not appear eitiier in person or by Vakd, a 
statement ususally made wlien notice is issued 
to a party to appear in any cause. It seems 
to be reasonable to infer that no notice was 
issued to the judgment-debtor especially as 
section of Act \ 111 of 1^59 makes ex¬ 
press reference to “the summoning of tlie 
original defendant.^’ The lower Court seems 
to have been iniluenced in its conclusion by 
its opinion that it was a case in which notice 
should heve been given to the judgment- 
debtor as he was interested in the result of 
the proceedings. We must hold, on the evi¬ 
dence and the probabilities of the case, that 
notice of the claim was not issued to the 
judgment-debtor, Iswara Vadyan. Mr. 
kamachandra Aiyar contends on behalf of 
the appellant that the judgment-debtor must 
be taken tobave been necessarily a party to,and 
to be bound by, an order made section 246 of 
Act VHI of 1859 and relies on the words of 
the section which says that the Court shall 

.proceed to inve.stigatethe same 

with the like powers as if the claimant had 
been originally made a defendant in the suit 
and also with such powers as regards 
tlie summoning of the original defendant as 
are contained in section 220. It is urged 
that the claim must be regarded, on this 
language, as if it were a proceeding in the 
original suit and that as the judgment-debtor 


was a party to the original suit be must bo 
regarded as having been a’party to the claim 
proceedings also. Hut this contention does 
not seem to be nuite consistent with tbelatter 
part of tlie sentence whicli expressly confers 
power on the Court to summon tlie original 
defendant, a provision tiiat would be iiardly 
neces.sary if the judgment-debtor was to he 
necessarily treated as a party. Ihe corres¬ 
ponding section in the latter Acts X of 187/ 
and XIV of 1882 made a variation in tlie 
language used in .section 246 of Act \ 111 of 
1859 and provided tliat “tlie Court shall 
proceed to investigate the claim or objection 
witli like power as regards the examination of 
the claimant or objector and in all other 
respects as if he were a party to the suit, 
and not “as if the claimant was a party to 
the original suit. ' I’lie Bombay High Court, 
in Shii'apn v. Ihul Ao'/df/o (1), was of opinion 
that the later Acts merely expressed in 
clearer language the meaning of section 
216 of tlio Code of 1859, (see pags 
llC'). According to that decision “the 
material fact for inquiry is, whether the 
claimant held possession and the fact of 
possession may be investigated in a proceed¬ 
ing between the decree holder and the 
claimant only. The power given by the 
.section to summon the original defendant 
also shows this." Judicial Committee 
of the Privy Council, in Sardhari Lai v. 
Ambika Perslad (2), observe.—‘ It is not 
suggested that there can be any person 
against whom an order can be passed under 
section 280 except the decree-liolder himself. ’ 
In Xetfiefom Perengoryprom alias Panisherry 
Vamodhen v. Tayanbury Parameshu’oren Nam- 
btidnj (3) by Morgan, C. J., and Holloway, 
J. in Moidin Kiiffi v. 7\unhi Kutfi Ali (4) by 
the Chief Justice and Benson J,iulmbichi 
Koya V. Khakkunnaf rpakki{b) and M'lnnii Lai 
V. Ilarsukh Das{d), also it was held tliat the 
judgment-debtor is not necessarily a party to 
the proceedings under section 246 of the Code 
of 1859. In the latter case it was considered 
that it would be necessary to show that the 
judgment-debtor was .summoned; that the 
fact that he was a party in name would not 

(1) 11 H 114. 

(2) 15 1. A. 123; 15 C. 021. 

(3; 4 M. II. C. K. 472. 

(4) 25 M. 721. 

(5) 1 M. 391, 

{(i) 3 A. 233. 
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be enough to bind him by the order made on 
the claim petition. Under the later Codes 
of IS/7 and lSo2, it has been held almost 
unanimously in a number of cases that it 
must be shown that notice of tlie claim was 
served on the judgment-debtor before he can 
be held to be bound by the order of Court: 
[See Uoidin Kufti v. Knnht Kniti Ali (7), 
KTishuasdnii N^aidn v. So)iias>mddrjn Ck^ttiar 
{l),Vadapalli Nanudmham Dnnam Rdju 
Seetharama Murtlii (S) and Sadaya PiUai v. 
Amurtha ijhari. 9) where attention is drawn 
to the difference between the language of sec¬ 
tion‘24G of the Code of 1859 and the 
corresponding section of (lie later Codes.] 
We are inclined to hold that the judgment- 
debtor cannot be regarded as necessarily a 
party to an investigation under section 
246 of Act \ 111 of 1S69. We are confirmed 
in this opinion by the conclusion we have 
arrived at with respect to the meaning and 
scope of section 246 of the Code of 1859. 

The respondent contends that under sec¬ 
tion 24b, the Sudder Amin s Court was 
entitled to inquire only into tlie question 
whether Iswara \adyan or Kurungot 
was the party in possession of the property, 
that the question whether Iswara was only an 
ottidar or whether he had a valid jenni 
right was beyond the scope of the sec¬ 
tion and that, therefore, he was not bound 
to establish his jenni right within one year 
after thedate of the order Exhibit 1. The 
question raised by the claimant was whether a 
jenm deed obtained by Iswara in 1863 from 
the Karnavan of the tarwad was obtained 
under circumstances which would make it 
binding on the tarwad or not, the 
genuineness of the deed which was tiled as 
Exhibit A in the claim proceedings but is not 
produced in this suit not being contested. 

For the purpose of deciding this question, 
it is necessary to examine a little closely the 
provisions of section 246, The claim 
which a person could prefer under it was one 
referring to or objecting to the sale of the 
attached property as not liable to be sold in 
execution of the decree. The investigation to be 
made by the Court was whether the property 
was actually or constructively in the possession 
of the judgment-debtor or of some other 
person (constructive possession meaning 


to include possession on one’s behalf by a 
trustee); and the order to be passed was one 
releasing the property from attachment or 

allowing theclaim referringor objectingto the 
sale of the property. Acoraparisonofthesec-. 
tion with sections 278 to 282 of the later Codes 
of 1877 and 1882 throws much useful light 
on the construction of section 246 of the 

Act of 1859. Section 278 enacts that if *'any 
claim be preferred or objection made to the 

attachment of any property . 

This allows a claim being made to property 
attached and not merely a claim referring to 
the sale of attached property; and the ground 
of the claim or objection is “thatsuch propery 
is not liable to such attachment i. e\ the 
particular attachment objected to” and not 
that the property in question is “not liable 
to be sold in execution of the decree as in 
section 246. The distinction is made clearer by 
section 279 which says “that the claimant or 
objector must adduce evidence to show that 
at the date of the attachment he/iad 50 ?rte 
interest in or was possessed of the property 
attached.” The investigation by the Court 
thus includes the question whether 
the claimant, whether he has possession 
or not, had some interest in the pro¬ 
perty at the date of the attachment. The 
distinction is pursued by the enactment of 
section 282 which lays down that “if the 
Courtis satisfied that the property is subject 
to a mortgage or lien in favour of some person 
not in possession and thinks fit to continue 
the attachment, it may do .so subject to such 
mortgage.” There is nothing in section 
246 of the Code of 1859 corresponding to this 
provision. Section 283 enacts that “the 
party against whom an order is passed under 
sections 280, 2$ I or 282 may institute a suit 
to establish the right which he claims to the 

property in dispute .” not as in 

section 246 the right claimed under the section 
objecting to the saleoftiie attached property. 
Under section 281, no doubt, the claim isto be 
disallowed, if the judgment-debtor has a 
possessory interest in the property but this 
must be taken in conjunction with sections 
279 and 582 which show that the claim of a 
mortgagee or lien-holder not in possession 
mu.st be maintained. If the judgment-debtor 
IS not in legal or constructive possession, the 


(7) 30 M. 336; 17 M. L. J. 95} 2 M.L. T. 110. property is to be released from attachment 

(8) 31 M. 103; 3 M. L. T.256; 18 M. L. J. 26. according to section 246. The corresponding 

(9) 8 M. L. T. 4l7j 8 Ind, Cas. 157. section 280 adds the words wholly or to such 
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an objoction to the sale of the pro - 


extent as it thinks jit" carrying out the opinion 
expressed in Deanntk Biswas v. 
nine (10) that under section 240 also 
part of the property attached could be 
leleased—no express provision is made in 
section 280 or 261 with regard to investiga¬ 
tion of any right of the judgment-debtor in 
the property not accompanied by possession 
either directly or tlirough a tenant or other 
person paying rent. It may be that the 

principal laid down in Fatter \. 

Uamasami Patter {W) will allow of such in¬ 
vestigation being made, and rights of tlie 
judgment-debtor witliout possession, physical 
or through a tenant being allowed to 
be sold, such a view would be in consonance 
with the provision in section 262 that a claim 
of mortgage oi lien witliout possession on the 
part of the claimant may be recognized by the 

Court. 

The above comparison leads clearly to the 
conclusion that the Court under section 24t> 
could only nuke an order releasing the pro¬ 
perty from attachment or disallow the claim 

which must be one ol'jecting to the sale of 
the property in execution. \\ e are not aware 
of any case holding that under section 240 
rights of a claimant to some interest in pro¬ 
perty in the possession of the judgment- 
debtor could be investigated or tliat the 
Court could raise an attachment where tlie 
judgment-debtor had a possessory interest in 
the property. Mr. Rosario cited several 
cases in which the contrary view was maintain¬ 
ed Kh'Iat Chandrr Mitter \\ lihugualaitty Churn 

(12); Mnhiirajah Dheraj Mahtahrhand Bahaihor 
V. JIurdeo Xaraivsnhoo (13), Cheriyarakal alias 
Arakel Knnhi Kutti *t/i' v. Vayaka Knrambath 
Imhichi Avimnh (14), Shhapn v. Bod Nagayu 
(1); see also Dnyachand Nemchand\. Uemchand 
Dharamchand (15) per Westrop, C. J., at page 
522. Mr. Ramachandra Aiyar argued that 
the Kurungot tarivad must be treated as 
having been in possession of the equity of 
redemption and that we must take it that 
the Sadar Amin found that it was in po.sses- 
sion of it. But such a claim in an equity 
of redemption is not, as already observed, 
witliin the purview of section 246 as it would 

(10) 14 W. R. o2. 

(11) 27 M. 67. 

(12) 14 W. R. 143. 

(13) 16 W. R. 119. 

(14) 6 .M. U. C. R. 416. 

(15) 4 13. 516. 


not be „ 

perty. Moreover, Exhibit I does not show 
that the claimant asserted that the tanvad 
was in possession of the equity of redemp¬ 
tion. Iswara Vadyan had purcha.sed the 
right. The land was in the actual 
possession of the Putravaka.sam holders but 
their rights had been sold in Court auction. 
There is no po.sitive evidence except Exliibit 
A that they had attorned to Iswara, bnt we 
must take it, as between the farwad and 
Iswara Vadyan, that the farwad had no 
possession especially as there wa.s no pnrapad 
or rent payable to tbe;>«mi'. The sale of 
the right was suflicient, in the cir¬ 

cumstances, to vest in Iswara Vadyan such 
legal po.s.se.ssion of the equity of redemption 
as it was capable of. It is unnecessary to 
refer to cases cited at tlie bar relating to in¬ 
vestigation of claims under the .section in 
the later Code.s which support the interpreta¬ 
tion we place on section 240. For the 
above-mentioned reasons, we bold that the 
order Exhibit 1, was not one ^ Inch Iswara 
Vadyan was bound to impeach by a suit witbin- 
one year or twelve years after it was passed. 
We also agree with the contention of the 
learned Vakil for the respondent that defend¬ 
ants Xo.s. 2 and 3 are estopped fi’ora contest¬ 
ing in this suit the plaintiff’s Jeum riglit to the 
property. Iswara Vadyan purchased the jeum 
rignt from tiie Karnavan of tlie Kurungot 
farirad on 27th December 1663 (Exhibit A 
in tlie claim case). Tlie otti rights of the 
Tarozhi of second and third defendants had 
been .sold in auction previously to the 
sale and purchased by Iswara. Kunlii 
then in 1870 accepts from him the kanom 
demise Exhibit A in which the pi’operty is 
declared by him to be his jenui. It is im¬ 
possible to believe that, at the time of demise, 
when no one liad impeached the validity of his 
Jernu deed Iswara Vadyan would have agre^ 
to execute Exhibit A if Kunlii Lakshmi who 
was full conversant with the facts liad not 
agreed to acknowledge him as the jenvii and 
agreed to hold the land under him on that 
footing. Kunlii Lakshmi by her conduct 
induced Iswara to execute Exliibit A as 
she would have otherwise been bound to 
surrender the lands to him as the auction- 
purcliaser of her Tavazhi\ rights. We 
cannot agree with the contention that any 
express admission of jenm right by the de¬ 
mise© oth©rwise than by the acceptance of 
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the demisee was necessary in the circumstances 
of tlie case to estop lier from denying the 
plaintiff’s right. 

In tlie view we take on the questions dis¬ 
cussed, it is unnecessary to consider the 
contention that the otfi right that Iswara 
^ adyan first purcliased in auction was not 
redeemable. The defendants did not speci¬ 
fically in this suit allege that the jejim sale 
to Iswara was not binding on the Kurungot 
farwaii but relied solely on Kxhibit A 

In tile result, this appeal must be dismiss¬ 
ed with costs. Time for payment of mort¬ 
gage-money and value of improvements is 
extended till the re-opening of the District 
Court. 

Appeal dismissed. 


(s. r. 13 C. L. J. 483.) 

CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1576 op 1906. 

November 27, 1908. 

Present: —ilr. Justice Caspersz and 
Mr. Justice Doss. 

AllDNAPORL ZEMINDARY Co., Ld.- 

Defexdant.^—Apppi.lant.s 


versK.^ 

RAMAPADA ROVa>d others— Plaintiff.s 

ReSPON DEN I S. 

LamJIcril nml ienaiif— h'a^c — Auihiijuou.i ctnioie — 
Stntiia of inmnt, itrfrniiiinifinn of-Snrn»/nih>i‘j cir. 
Cinnstauces-CnvJiict of pn> tir.<-(},i.jl)i of frntnir',,. 

In flotornunin? tho status of n tonaut, tlu* Court 
should not confiuc if.s nttention s-.lolv to au 
ambigijrms clauso of tlip lonso, luit sliouUralso ha'v 
recourse to evidonce of the surrotiuding circum- 
stances niul the subsecjumt conduct of tlio partic.'^ in 
regard to the subject-niattiT of tlie lea^e, and sl.oul I 
consider the origin of the ff'nancv. 

Mohesh Jho v. Mnnl>h<irn)i ,i//„ “i C I, T 
reueu upon. ^ 


Appeal from the decree of the District 
Judge of Midnapur, dated the 17th July 
1906, reversing that of the Subordinate 
Judge of that District, date the 15th 
December 1905. 


fere, the plaintiffs were not entitled to main^ 
tain the suit for enhancement under section 7 
of the Bengal Tenancy Act. 

The first Court, upon a consideration of the 
kahuhaf, dated the 29lh Srovan 1255 (12th 
August 1848), and the other circumstances in 
the case, held that the defendants were tenure- 
holders, and that their tenure was not pro¬ 
tected from enhancement and after determin¬ 
ing the enhanced rent for which the defend¬ 
ants were liable, gave the plaintiffs a decree 
for such enhanced rent. 

On appeal the learned District Judge has 
reversed that judgment holding, upon a con¬ 
struction of some of the terms of the kabuliat, 
that the defendants were 7‘ait/ats and not 
tenure-holders, and ha.s accordingly dismissed 
the plaintiff s suit without deciding the 
question as to tlie liability of the defendants 
and the extent to which the tenure was liable 
to enhancement. 

It has been contended on behalf of the 
appellant.s tliat tlie learned District Judge is 
wrong in coming to a finding ns to the status 
of tile defendants solely on tlie terms of the 
lease. It has also been contended that, having 
regard to the findings arrived at by the Court 
of first instance, the defendants ought to have 
been held to be tenure-holders. 

We do not think tliat in determining 
the status of the defendants the learned 
District Judge was right in confining his 
attention solely to tlie terms of tlie lease. He 
ought to liave considered the origin of the 
tenancy, the subsequent conduct of the parties 
in regard to the land and the terms of lease 
dated the 7th Jaist 1270. 

Various authorities have been cited befoie 
us; it is not neces.«ary, however, to discuss 
them. It is quite clear from the case of 
Mnhesh Jha v. Manhharin Mia (1), that when 
the terms of a lease are ambiguous, the Court 
must see how, .since the grant was made, the 
parties have chosen to deal with the land. 


Mr. Sinha and Babu Jogesh Chandra Hoy, 

for the Appellants. 

Mr. Casp::rsz and llabu Joygopal Ghosha, 
for the Respondents. 

JUDGMENT,—This appeal arises out 
of a suit by the plaintiffs-appellants for 
enhancement of rent of a tenure held by the 
defendants under them. The principal de¬ 
fence of the defendants was that they were 
raiyats and not tenure-holders and that, there- 


In the present ca.se, the first lease of 1255 
(1848) comprised an area of 934 higkas and 
ISi cottas rent being assessed on 281 
highns and 12 cottas^ at the rate of 5 annas 14 
gandas per Ingha. More than twelve years 
after this lease, that is, in 1270, and after the 
defendants had on tlieir theory that they 
were raiyats acquird a right of occupancy, 
these lands were measured again, but they 

(1) 5 C.L. J. 622. 
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were found to consist of 9/b bighas odd; 
rent, however, was assessed on bighas 
at tlie rate of 8 annas and 10 gaiuJas per 
bigha, additional lands liavingbeen re-claimed 
during the interval. Tliis is a circumstance 
which, among others, ought to have been 
taken into consideration. e think that 
the learned District Judge was wrong 
in holding upon the terms of the lease, 
that tlie lands were taken for the purpose 
of cultivation by tlie lessee himself. e 
think tliat the clause upon which the learned 
District Judge has based his conclusion is 
ambiguous and that being so, the que'^tion 
must be solved by having lecourse to 
evidence of the .«urrounding circumstances 
and the subsequent conduct of the parties 
in regard to Die subject-matter of the lease. 
Tiiis was done by the first Court and we 
are of opinion that the District Judge ought 
to liave’done the same thing. 

In this view, we set aside the iudgment 
of the District Judge and remand the case for 
consideration in the light of the oh.servations 
we have just made. The question of non¬ 
joinder ha.s lieen decisively set at rest; the 
other questions will remain open. 

The appellant is entitled to costs of the 
appeal. The costs will abide the result. 

(lUi ivcihy Case reinandeil. 


CALCUTTA HIGH COUIIT. 

.Skconu Civil. Aiteal Xo. 'Jlb9 ok 1908, 

February 15, 1911. 

Present-. —^Ir. Justice Mookerjee and 
Mr. Justice Teunon. 

PRAMOTHA NATH KUMAR and otiii rs 
— Plaintiffs—Appellants 

veisus 

NILMONI KUMAR and oihers— 
Defendants —Respondent.s. 

Lca^t' — C'on.'ilnirtiiin — Li‘s>‘ce, 'H'ln-fhor icnui-cAioI'U'r 
or iniyiit—P i i>icij'lcs> of construclion — Cinuluct vf ^«n-. 
iii’S, nhen inny br looh’tl oOu —Joto, uicaniiig of. 

A loaso to ii tenant recited iliat iljere uero resident 
tenunts on the laml doini.sed, that it was a lease for 
a term of 12 year.s lint it «as to he regarded as a 
lem})orHry tenancy, and tliat the lessee was to hold 
the land either in Wm*- or bv letting it out to tenants: 

Held, that the lo.s.^eo was a tenure-holder and not a 
raiyal. 

If the terms of an original gnint are ambiguous, 
the snhsc(jucnt eonduct of the parties may he looked 
into to ascertain the nature of the tenancy in its in- 


ception; hut where the terms are unambiguous, It 
cannot bo laid downas an invariable proposition of law 
that the nature of the tenancy is neceesarily altenol 
by the 8ubse(|nent conduct of the itarrioB to the detri¬ 
ment of tin* ninler-tonanls. 

'I'lio mere description of a t(*nuncy as a jofe does 
not omiclusively show its true nature. It is open to 
strangers to show that, allhongli 'lie tenancy is 
doscrilH-d a.s a jofe, its real eharucter i.« that of u 
tenure. 

Syrd A^i C/ietcdrv It' mnotn Konidn ll' lio, 

S ('. \V. N. 117, followed. 

Appeal from Die decree of the District 
Judge of Hooghly, dated July IGth, 1908, 
allirming that of the Settlement Officer at 
Uhiiisurah, dated March 81st, 1908. 

Hahu Joij tb pat (Ihosha, for the Appellant. 

Bahu.s Joti Prosak Sarbaithi'diiri and Piraj 
Mohitn Majuhutar^ for the Respondents 

JU DGM LNT.—'L’his is an appeal on 
behalf of the plaintiffs in an action commenc¬ 
ed by them under section lOt) of the Bengal 
Tenancy Act. It appears that the plaintiffs 
have been recorded as tenure-liolders in the 
record of rights and their prayer i.s that the 
record may be amended and the}' be described 
as occupancy raiyafs. The Courts below have 
concurrently found that the plaintiffs are teii- 
ure-holders and that the entry in the record 
represents I he correct state of affairs. 

On behalf of the plaintiffs-appellant.s, it has 
been contended that their status is determined 
by the lease granted to them on the 27th 
September 1S9^; that, upon a true construc¬ 
tion of that document, it ought to be held 
that they are occupancy->v////a/A'; that, at any 
late, in so far as Die .superior landlords 
defendants are concerned, they cannot be al¬ 
lowed to question the correctness of the alle¬ 
gation in that instrument and that, in so far 
as the under-tenant-defendants are concerned, 
as they did not substantially resist the claim 
in the original Courts, the suit ought not to 
have been dismis.sed as against them. In 
our opinion, each of the.se points is umsus- 
taiiiable and must be overruled. 

Ill so far as tlie question of the status of 
the plaintiffs is concerned, the Courts below 
have lield that tliat question must be an¬ 
swered with reference to the terms of the 
lease of the 2-ith June 1874, by which the 
tenancy was apparently created. This view 
is manifestly sound, the plaintiffs are pur¬ 
chasers of the tenancy at a sale held in 
e.xecution of a decree for arrears of rent and 
after their purchase, they have executed a 
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kahuliat in favour of their superior landlords 
on the 2/th September 1998. The nature 
of the tenancy, therefore, must be determined 
primarily with reference to the lease of the 
24th June 1874. That document, in our 
opinion, shows that the tenant who accepted 
that lease was a tenure-holder The 
lease recites, in the first place, that there 
were resident tenants on the land de* 
mised. In the second place, it shows that 
it was a lease for a term of 12 years and yet 
was regarded as a temporary tenanc 3 '. In the 
third place, it provides tliat tlie lessee was to 
hold the land either in khas or by letting it 
out to tenants, hjach of tliese three elements 
serves to indicate that the interest created in 
favour of the lessees wa.s tliat of tenure-holder. 
It was pointed out by Mr Justice Field in the 
case of Dfirga Prosonnff Ghose v. Kah'tias Duff 
(1), that the true test of a 7'nii/als interest is 
to see in what condition the land was wlien the 
tenancj' was created. If raiyafs were already' 
in possession of the land and the interest 
created was a right not to the actual 
physical possession of the land but to collect 
rents from their ratynfs, that is not a 
raiynfi interest. The recital in the lease of 
24th June 1874 show’s that there were re¬ 
sident tenant.s in occupation of the land at 
the time and, as khml kashf raiyats would 
not ordinarily be liable to be ejected, the 
lessees could hold possession of the land 
only by receipt of rents from their tenants. 
In the second place although the tenancy 
was for a term of 12 j’ears, it w'as described 
as temporary. That would hardly be an 
appropriate description, if the intention of 
the lessor was to create in the lessee the 
interest of an occupancy-ro?Vo/, because if 
the lessee became an occupancy raiynt he could 
not, under ordinary circumstances, be ejected 
at the expiration of the term of the tenancy. 
In the third place, tlie lease provided that the 
tenant was to hold possession either in kfias 
or by letting it out to tenants. This, as point¬ 
ed out in the case of Midnaptir Zeuiifulary 
Cinnpanp Ld. v. Sham Loll Mitrn (2), would 
indicate that the interest of a lessee was that 
of a tenure-holder. But, although the lease of 
1874 indicates that the tenancy in its incep¬ 
tion was a tenure, the learned Vakil for the 
appellants has contended that the nature of 

(1) 9 C. L R. 4-t9. 

(2J 15 C. W. N. 218; Q Ind, Cas. 362 


the tenancy must be determined with refer¬ 
ence to the .subsequent conduct of the parties 
and he has placed considerable reliance upon 
the later lease of the 27th September 1898, 
in which the tenancy is de.scribed as an 
occupancy-holding. Now, the decision in the 
case of Midnapur Zemtndari Company Ld. v. 
Sham LaU Mittra (2), no doubt lays down 
broadlj' that in deciding the question of the 
character of a holding, not only the origin 
of the tenancy but also the subsequent con¬ 
duct of the parties should be taken into 
consideration. The statement is, in my 
opinion, too comprehensively formulated; and 
one of the case.s upon which reliance was 
placed by the learned Judge.'’, namely, in the 
case of Mindnapnr /emindary Co. v. Bamapada 
Roy (3'. does not furnish any authority for 
this proposition. Tlie learned Judges who 
decided that case merely laid down that, 
if the terms of the original grant are 
ambiguous, the subsequent conduct of the 
parties may be looked into to ascertain the 
nature of the tenancy in its inception. Where, 
however, as here, the terms of the original 
grant are unambiguous it cannot be laid 
down as an invariable propo.«ition of law that 
the nature of the tenancy is necessarily al¬ 
tered hj’ thesubsequent conduct pf the parties. 
It would be very difficult to hold, at any rate, 
that by the subsequent conduct » f the parties 
the nature of the tenancy rright be altered to 
the detriment of the under-tenants. The 
decision <4 tin's Court in the case of Mohesh 
Jha v. Man Bharan Mia (4), perhaps, shows 
that the subsequent cor.duct of the parties 
might alter the nature of the tenancy for the 
benefit of the under-tenants; hut, on no intel¬ 
ligible ground can it bo mention/d that, after 

A. has granted a lease in favour of B. and B. 
lias granted a sub-lease in favour of C. ..1. and 

B. by any conduct of theirs could prejudice 
the po.sition of C. 

The learned Vakil for the appellants further 
contended that, in so far as the under¬ 
tenants were concerned, they had not resisted 
the suit in the Court of first instance and, 
therefore, that the case ought to be further 
invesigated. It is clear, however, that these 
defendants may support the decision pro¬ 
nounced in their favour by both the lower 
Courts and they are entitled to contend that 

(3) 13 C. L. J. 485; 10 Ind. Cas. 430. 

(4) 5 C. L. J. 532. 
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the recital in the lease of 189S, could not, 
in any way, affect their position. We may 
furtlier point out that the case of linidya Kath 
ilondal V. SuJharam ilisri (5) shows that 
conduct subsequent, while it inifrht throw 
lierlit upon the nature and origin of a tenancy 
could not be taken to affect its terms. It may 
also be observed, as pointed out in the case of 
Syed Nawab AliChowdhry v. Uunmauta Kumari 
yie/u (6), that the mere description of a 
tenancy as a yote does not conclusively sliow 
Its true nature. It is undoubtedly open to 
stranger.s to show that, although its character 
IS described as a jote, its real character is 
that of a tenure. Under these circumstances, 
we must hold that the view taken by the 
Courts below is correct and that the nature 

of the tenanry as indicated by the lea.se of 

lb/4- iiiis nut been affected Uy tlie le'i.se iff' 
1't‘J. d'lie result, therefore, is that the 
dem-ee of the Court of appeal below is 
aflirnied aiul this appeal is disinis.sed. There 
will be no order for costs as the landlords 
have not resisted the appeal and the under¬ 
tenants, so tar .as they are concerned, have 

already been paid their costs in this Court 
by tbe appellant.-. 

(D).s('. w. \ :.;i 

>> e'. W. N. 117 . 
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Appeal from the order of the District 


Judge, Lahore, dated the I3th May 1910, dis- 

allowing preference to the appellant over the 
other creditors. 

The HoiTble Mr. Shadi J,„l and Diwan 
Me/iar Chand, for the Appellant. 

^Mr. Sunder Das, and Lala D,jpat Rai, 
for the Respondent. 

JL’DGMRNT.-ln this case a prelimi¬ 
nary objection i.s raised, viz., that notice was 

not given to the respondents, as required l)y 

section 1(39 of the Indian Companies Act 

within three weeks of the date of the District 
Judge’s order. 

This is correct. The District Judge’s order 
was pins.sed on Idth May IfllOi copy was 
.applied for at once and obtained the next 
day Jmt appeal was liled in this Court only 
on all .June 1910, and even then no appli-a- 
tioii for prompt i.s.sue of notice was made so 

notice i.ssued in the usual way and was not 

served till oth August. 

Counsel urges me to e.xteiid the time 
pleading that it was the mistake of the 
I’leader who liled the appeal and who wa.s 
not acquainted with the provksions of .secli-i 
lii9.Carelessnes,sofa I’leader is not recognised 
as suflicient ground for extending time in 
ordinary cases.^ .See .S,„it Siuyh v. y„f,„ (1) 

se.dioii 109 i.s apeculiarone but 
considering tliat it ba.s formed tbe subject of a 

Ill Bend, ruling published in 

^^ooUeaMiihtompanu, Limited, Delhi (2) 

1 think It not unreusonuble to e.vppct the’ 

members of the Labore Bar to be acquainted 
wiHi Its provisions. 

As to tbe plea that it is bard to puni.sl, a 
nan tor the sliortcomings of his Ple.idtr 

this would commend it.self more to me if there’ 
were not a large number of Pieader.s available- 
a n,.a,. takes his choice and if, unfortiin.ately' 
hi.s Pleader makes a mi.stake (as mu.st happen 
to every one occasionally), be must put up 
with tlie consequences. I asked to lA 
lenient, and not to administer a bard pro- 
usion of law unnecessarily, but 1 am not 
here to criticise the law. As to leniency in 
such cases, I note that in civil cases t is 
impossible o favour one party except at the 
expen.se of the other, and I would refer to tlm 

quotation from 7u,«,„i,f., V. nZ' 

(.1) which IS to be found on the last page of 

Siiut V. (l'. 

(I) IIS V. n. I90S 

i>o P. R. IPOS 

( 3 ) 30 B. 329 ; 7 Uo,„. L.lt.-Jiiu. 
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As notice was not served within three 
weeks as required by section 169 and as I can 
find no sufficient cause for extending time, I 
am debarred from hearing the appeal and it is 
accordingly dismissed. 

No order as to costs in this Court as there 
has been no hearing on the merits. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Misoem.aneoijs CiviE Aj-feai, No. 161 of 1910. 

April 5, 1911. 

Present'. —^Ir. Justice Mcokerjee and 
Mr. Justice Caspersz. 

LAIjIT MOHAN DAS— Defendant— 

Appellant 

versus 

RADHA RAMAN SAHA and others— 
Plaintiffs—Respondents. 

Ror judicata— Decision of Pii,hote Com f about 
relationship oj parties — fiubsr.fiieut cirif suit—Whether 
question of relationship isrea judicata— Civil Proce'lure 
CodefAct XIV of 1882;, >•. Id. 

ETory matter decided in procoedinsfs for grant cuf 
Probate or Letters of Administrationdoos not operate 
as res jHilicafu ij\ a subsequent civil suit between the 
parties. Tlio decision is final and conclusive in so 
far as its iinmediate purpose is concerne<l, and no 
suit is maintainable to riualify or take away its effect 
but if a matter has been decid<>d inciilentally, the 
decision does not operate ns res judicata. 

'rhe plaintiffs, alleginsr themselves to he the 
reversionary heirs of P., sought to obtain Letters of 
Administration to his estate. They were opposed by 
the present <lefendant. The District Judge found that 
the plaintiffs had failed to cstahlisli the relationship 
and disallowed their application. The plaintiffs tlieri 
l»rought this suit to recover possessioti of the pro¬ 
perties upon declaration of their title: 

//eh/, that the decision of the Probate Court «li<l not 
f)perato as res judicata, because tliat Court was 
not competent to try the prc.sent .suit, and (he matter 
now <lirectly ami snhstantially in issue was not 
directly and stibstantially in issue in tlio iiroceedings 
for grant of Letters of Adniiiiisfration, but arose only 
incidentally for tlie determination of the question of 
representation to the estate of P. 

Appeal from theorder of remand of the Dis¬ 
trict Judge of Murshidabad dated February 
16th, 1910, reversing that of the Sub-Judge 
of that District, dated February 13th, 1909. 

Babas Ram Chandra MojumdarQ.t\d Chundra 
Sekhar Banerjee, for the Appellant. 

Babus Provash Chandra Mifra and Biraj 
'Mohan Mojumdar, for tlie Respondent. 

judgmp:nt. 

Mookbrjee, J.—The subject-matter of the 
litigation which has culminated in this 
appeal, is immoveable property which, accord- 


ing to the plaintiffis-respondents belonged 
to one Pulin Pramanik who died in 1865. 
Pulin left a widow, Khuduraani, who died on 
the 15th November 1907. A few days before 
her death, Khudumani, it is alleged, executed 
a deed of gift in respect of the disputed pro¬ 
perties in favour of the defendant-appellant. 
The plaintiffs claim to be sons of the sister of 
Pulin and thus entitled to take the disputed 
properties as reversionary heirs to the estate 
of their maternal uncle. Immediately after 
the death of Khuduraani, on the 5th Decem¬ 
ber 1907, they applied for Letters of Ad¬ 
ministration to the estate of Pulin Pramanik 
and his widow Khudumani. The requisite 
notices were issued, and the appellant, on the 
3rd January 1908, put in a petition of 
objection, in which he denied that the ap¬ 
plicants were the nephews of Palin and 
entitled as such to Letters of Adminis¬ 
tration to the estate left by him. Evi- 
d^ce was adduced on both sides, and, on 
the 27th February 1908, the District Judge 
held that the petitioners were not entitled 
to Letters of Administration, as they had 
failed to establish relationship with the de¬ 
ceased as alleged by them. On the 6th April 
following, tlie plaintiffs commenced the pre¬ 
sent action for recovery of possession and 
mesne profits upon declaration of their title 
by inheritance. The defendant resisted the 
claim on the ground that the matter was 
res judicata. He also denied that the disputed 
properties formed part of the estate of Pulin 
Pramanik. The Subordinate Judge held on 
tlie autliority of tlie case of Kurrutulain v. 
Suzhat-nd-dowla (1) that the question of the 
relationsliip of the plaintiffs to Pulin Prania- 
nik was res judicata, and could not be re-in¬ 
vestigated. In this view, he dismissed the 
suit with costs. Upon appeal, the learned 
District Judge held, upon the authority of the 
cases of Arunmnyi Dusi v. Moheudra Nath 
]yadodar {2),Jagnnna(h Prasad Otiptav. Raftjd 
Singh (d) and Oanesh Jagannnth Dev v. Bam 
Chandra that the matter wa.s not res 
judicata, He, therefore, reversed the deci¬ 
sion of the Subordinate Judge and remanded 
the case for trial on tlie merits. 

The defendant has now appealed to this 
Court, and on his behalf the objection taVen 

in the Conrts below have been re-iterated 

(1) 33 C. 116. 

(2) 20 C. 888. 

(S) 2o C. 354. 

<4) 21 B. 663. 
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iirtraely, that the question of the relationship 
of the plaintiffs to Pulin Pramanik is ros judi¬ 
cata, and is not open for fresh investigation. In 
support of this position, reliance has b?en 
placed upon the cases ot Ram Nan lan Pnishad 
V, Shea Parson Singh (.5), Barrs v. Jackson (G), 
Spencer v. 11 (7), Kiirrutnlain v. Nnz- 

hatuddolla (1) and In re Pitamher Girdhar (8). 
In answer to this contention, the learned 
\ akil for the respondents has argued 
that the decision of tlie J^robate Court 
does not operate as res judicata, because, first 
tlie Probate Court was not competent to try 
the present suit; and secondlii, the niatter, 
now directly and substantially in issue, was 
not directly and substantially in issue in the 
proceedings for grant of Letters of Adminis¬ 
tration, but arose only incidentally for the 
determination of tne question of representa¬ 
tion to the estate of the original owner. In 
support of this argument, reliance lias been 
placed upon the cases of Arunmoui v. .1/o/ica- 
drn Nalh (2), Jagaunath v, Singh (3), 

Gancsh Jagannalh wlSmi V'tondrai-^) and Con¬ 
cha V. Conctm (y). The cases, relied upon on 
behalf of the appellant, have been sought to 
be distingui.siied on the ground that they 
either contained ohiier dicta not binding 
upon this Court, or were decided untler a 
diiferent system of law so as to he inapplic¬ 
able to judgments of Probate Courts in tliis 
country. After a careful consideration of tlie 
arguments addressed to the Court on both 
sides, 1 have arrived at the conclusion that 
the decision of the District Judge must he 
allirmed. 

rndersection 13 of Act XIV of lb82, 
wliich was in force when the present .suit was 
instituted, the defendant must prove, in order 
that tlie decision of tlie Proliate Court may 
operate as res judicata, fimt, tlmt the Probate 
Court was a Court of jurisdiction competent 
to try the present suit and, s.condly, tliat tlie 
mattei', now directly and substantialL' in 
issue, was dircftly and suh.-;tantially in issue 
in a former suit, and that tlie proceeding in the 
1 rebate Court was a suit within the meaning 

of these 

(o) n C. L.J. ors-, G In«l. C;i.s. 301. 

C. C. 085; revert^cd 1 I‘li. 582; 

4GI: and on 

nppral Go R. H. 457. 

t7) (1871) 2 P. & D. 230; 40 L- J. P. 45 L T 
513;19 W. K. 703. i.«,-4 0. 1. 

)8) 5 B. G38, 

«'>■ 25T, 5^L.T. 


elements is concerned, it is to be olMerved 
that under section 51 of the Probate and Ad¬ 
ministration Act, 1881, jurisdiction is confer¬ 
red upon the Uhstrict Judge to grant and re¬ 
voke Probates and Letters of Administration 
in allca.ses withinliislocal jurisdiction. Under 
section 87, the High Court has concuri’cnt 
jurisdiction with the District Judge in the 
exercise of all the powers conferred upon the 
District Judge. Under section 23 of the 
liengal Civil Courts Act, 1887, a Subordinate 
Judge or a Munsif may be authorised by a 
general or .special order of the High Court 
to exercise under the Probate and Adminis¬ 
tration Act the jui-isdiction vested in the 
District Judge. Section 2i then provides 
that tliese ollicers will deal with the cases 
under rules applicable to like proceed¬ 
ings w'hen dispo.sed of by the District 
Judge, subject to the qualification that when 
a Hunsif deals with the matter, a lirst apeal 
lies from his order to the Di.^triet Judge w'hose 
order may be questioned on appeal before the 
High Court. The appeal against an order 
of the Subordinate Judge, liowever in a ca.«e 
disposed of by him, lies to the High Court, 
under section 8G, of the Probate and Adrnini.-:- 
tration Act, in tlie same manner as against an 
order of tlie District Judge himself. Jt is 
clear, therefore, tliat tlie jui-isdiction wliich a 
Court of Pi-obate exereije>, whether, the Pre¬ 
siding Dtlicer betiie District Judge ora .Subor¬ 
dinate Judge or a Munsif, is special jurisdic¬ 
tion distinct frtnn the ordinary jurisdiction of 
the Court. J am, therefore, not prepared to 
accede to the contention of the learned 
A'akil foi’ the appellant that when a question 
of rrs judicata arises, tiie Courts should be 
treated as identical. The special juri.sdiction 
so far as Hindus are concerned, was created 
when by section 2 of tlie Hindu Wills Act, 
1870, as it stood before its amendment by sec 
tion 154 of the Proijate and Administration 
Act, 1881, tile provisions of Part XXXI of 
the Indian Succession Act Ib'Go relating to 
grants of Pmbate and Letters of Administra- 
tion with the Wills annexed were made ap¬ 
plicable to Hindus. Section 23 of the Probate 
and Administration Act, however, read with 
section 51, confers upon the District Jiulge 
jnrisdictiontogrant Letters of Administration 
in cases of intestacy also, and tlie grant is 
directed to be made to tlie person who wnmld 
be entitled to the whole cr any part of the 
estate of the deceased a?:?orJing to the rules 



436 


INDIAN CASES. 


[1911 


I.AMT MOHAN DAS V, RADHA RAMAN SAHA. 

for the distribution of the estate of an intes¬ 
tate applicable to his case. Under these cir¬ 
cumstances, I am not prepared to hold that 
the Court which refused the application for 
Letters of Administration, was aCourt compe¬ 
tent to try the present suit within the mean¬ 
ing of section 13 of the Civil Procedure Code 
of 1SS2. It was not competent to that Court 
to determine the question of title to the dis¬ 
puted properties and the mode of their distri¬ 
bution now in controversy between the parties 
to this litigation. The jurisdictions of the 
two Courts are entirely distinct, and though 
the same oflicer may preside in both the Courts, 
the functions he discharges and the questions 
he investigates are radically different in scope 
and character. 

A useful analogy is furnished by tlie cases 
under the Land Acquisition Act, J 894, in 
which it has been held that the decision of a 
Land Acquisition Judge, as an adjudication 
by a special tribunal constituted for a special 
purpose, does not operate ns res judicata in a 
subsequent title suit, though the decision is 
final and conclusive for the purpose of the 
proceeding before the Land Ac(iuisition Judge, 
f Nobodeepy.Brojendro Lnl ( 10),DirgajBeov. Kali 
C/iaran (11) and Mahaderiv. Neelamaii (1*2).] 
The case of Ham Chunder v. Madhu Ku^*tari 

(13) is not opposed to this view, as there the 
decision was in a civil suit for apportionment. 
But, althcugli this is so, parties cannot re-open 
matters wliich have formed the precise sub¬ 
ject-matter of investigation by the Court of 
special jurisdiction XNilmonee v. Jiam Buvdhoo 

(14) and Chawaharan v. Vayyaprath (15.] To 
put the matter in another way, when aspecial 
Court has been created to exercise special juris¬ 
diction, there is no conflict with the jurisdin- 
tion of the ordinary Court.«,becau.seadmittedly 
the latterneverpossessedthe jurisdiction which 
is for the first time conferred by statute for a 
particular purpose; to hold that a Court of 
such special jurisdiction is identical with a 
Court of ordinary original civil jurisdiction 
is to overlook a distinction of fundamental im¬ 
portance. The firstelement, therefore, e.'sen- 
tial to make the rule of res judicata applicable 
is absent in the present case. As observed 

by their Lordships of the Judicial Committee 

(10) 7 C. 400; 9 C. L.K 117. 

(11) 34 C. 466; 11 C. W. N. 

(12) 20 M. 269. 

(13) 12 I. A. 188; 12 C. 4>s4. 

(14) 4C. 757; 3 C. h. K. 211. 

(13)29M. 173. 


in Gohd Mondar v. Pudmanand (16) in a 
matter like this, the Code must be taken to 
be exhaustive and it is not the province of a 
Judge to disregard or go outside the letter of 
the enactment according to its true construc¬ 
tion. [Shibo Ifauf v. Bahan Raut (17)]. 

In so far as the second element is concerned, 
namely, whether the question now directly and 
substantially in issue, was directly and substan¬ 
tially in issue in the proceedings for Letters of 
Administration, the answer mustdepend upon 
the nature and scope of the previous proceed¬ 
ings. The question then before the Court 
was one of representation of the estate of the 
deceased and not of distribution. Itwasonly 
for the purpose of determining the question of 
representation, that the Court was called upon 
to decide wliether the then petitioners would 
be entitled to the whole or any part of the es¬ 
tate of the deceased within the meaning nf 
section 23 of the Probate and Admininstration 
Act. It was not competent to that Court to 
decide any question of title to the properties; 
obviously, that Court could not decide ibe 
extent of the estate of the deceased. Behary 
Lai V. Jugn Mohun (18), Raghunath v. Pate 
Koer (19 and Ochavaravi v. Dolat Ratn (20). 
The Court was competent to deal with the 
question of representation and administration 
of the estate of the deceased, and whatever in- 
vestigation was held, was incidental to that 
purpose and that purpose alone. The view 
1 take is in accord with the decision of this 
Court in Aruuwoyi v. Maheridra Nath (2). 
In that case, an appl’cation was made for 
Letters of Administration to the estate of one 
Narendra Natli by hi.s two surviving brothers 

on tlie ground tliattliey were residuary legatees 
under his Will. The application was opposed 

by the widow, on tlie ground tliat upon a true 
construction of the ^\ ill, there was no resi¬ 
duary bequest, and that tlie petitioners were 
not entitled to Jjetters of Administration 

under section 19 of the Probate and Adminis¬ 
tration Act, The High Court of Allahaba , 
wbicli construed tlie Will, held that tliere was 
a residuary bequest in favour of the brothers 
and granted Letters of Administration tothem. 
The widow then sued in the Court of t 
Subordinate Jcdge of the 24 -Pargannah 8 for 


(16) 29 C. 707. 

(17) 350. 353; 7 C. L. J. 470; 12 C. 

(IS) 4 C. 1; 2 C. L. R. 422. 

(19) 6 C. W. N. 34-5. 

(20) 28 B. 644. 
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possession of the estate. Her brothers-iii-Iaw 
defended the suit on the ground that the 
matter was re*'and that the residu¬ 
ary bequest was in their favour. The Subor¬ 
dinate Judge gave effect to this contention 
and practically dismissed the suit. Upon 
appeal, it was ruled by this Court that the 
matter was not res judicata^ because the only 
question which could be decided by the Court 
which had granted Letters of Administration 
was the question of representative title with¬ 
in the meaning of section 69 of the Probate 
and Administration Act and that the ques¬ 
tion of the construction of the ^yill was but 
an incidental question, which the Court had 
to consider in determining whether the 
brothers of the deceased were entitled to 
Letters of Administration in respect of his 
estate. This principle, in my opinion, is 
indubitably applicable to the present case. 
The Court of Probate has decided against tlie 
representative character set up by the plain¬ 
tiffs. riiat decision, for the purposes of the 
controver.sy then before the Court, is final 
under section -11 of the Indian Evidence Act 
and operates as a judgment nt rcm [Chinna- 
sajni V. Hariharahadra (21)]. It has conclu- 
sively decided that the present plaintiffs, then 
petitioners, were not entitled to Letters of 
Administration to the estate of Pulin Pra- 
manik. But, although this question cannot 
be re-opened and re-adjudicated, it would not 
be right to hold that that decision has also 
finally concluded the parties upon the question 
of title to the properties in controversy in 
this suit. The view I take is supported by 
the case of Jagannath Prosad v. Uanjit Sinyk 
(3) and Ganesh Jagannath v. Uamchandra (4). 

It was argued, however, by the learned 
Vakil for the appellant that this view cannot 
be reconciled with the decision in Ram Nandan 
Varshad v. Sheo Parson Singh (6). In my 
opinion, the decision relied upon is distinguish¬ 
able and is of no assistance to the appellant 
As will be more fully explained by ray learned 
brother m his judgment, the facts of that 
litigation were very peculiar. A Will had been 
set up in the Court of Probate, alleged to 
have been executed by one Bechu Singh. The 
caveators were met by the plea that they 
were not the next reversioners, and had no 
locus standi in the Probate proceedings. This 
objection was successful and Probate was grant¬ 
ed. The grant was ultimately confirmed on 


4.37 


(21) 16 M. 380. 


appeal to this Court. The coveators then 
commenced a suit for declaration that they 
were the next reversioners, that the decision 
of the Probate Court was erroneous and that 
the grant of Probte was not operative as 
against them. Under these circumstances, this 
Court held that the suit was not maintainable. 
Possibly, if some of tlie observations of the 
Court are taken apart from the circum¬ 
stances of that litigation, they may lend 
an apparent support to the contention of 
the appellant. But it is profitable to bear 
in mind the observation of Lord Halsbury, 
L.C./m t^ninn Leathern {'IZ), that every 
judgment must be read as applicable to the 
particular facts proved or assumed to be 
proved, since the generality of the expression 
which may be found there, are not intended 
to be exposition of tlie whole law but governed 
and qualified by the particular facts of the 
case in which such expressions are to be 
found. In the case to whicii reference has 
been made, the Will had been found genuine 

by the Probate Court. If the Probate re¬ 
mained in force, it was iiupo.ssible for the 
caveator.s to succeed in their claim. They 
were consequently driven to sue for a de¬ 
claration that the decision of the Probate 

Court was erroneous and was inoperative as 
against them. The attempt was as bold as 
It was futile. Tile Court of Probate was 
the only Court competent to decide the ques- 
tion of genuineness of the Will and also to 
determine for that purpose who were the 
parties competent to be lieard before the ad- 
judication was made. The Civil Court 
could give no declaration to nullify the 
decision of the Probate Court, and to compel 
that Cour , as it were, to reverse its decision 
and re-call the Probate. Similarly, in the 
case before us, if the plaintiff sought for a 
dec aration that they were entitled to Letters 
of Administration in spite of the adverse deei- 
Sion of the Probate Court, their claim could 
not possibly succeed. But they are no longer 
eoncerned with the question of administration 
possibly because, as happens frequently 
iLakshmi Narainv, XonJa Ram Debt 
there is really nothing to administer. Theyare 

notanx.ous to establish a representative title as 

against all debtors of the deceased and persons 
holding property which belonged to him 

(23f l"- J- !!!‘J 

^*<5; a L.. h. J. Il6j 3 Ind. Oat. 287. 
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their title to properties which tliey claim 
as nephews of deceased. In my opinion, the 
decision in the case of Jiamauamlan rarahad 
V. Shoo Parson (5), does not operate as 

a bar to the enforcement of their claim. 

The learne'i Vakil for the appellant further 
relied upon the observation in the case of 
In n Pitamhar Girdhur (fc), and Knndnlainy. 
Nazohtidduivla (1). These observation.^, how¬ 
ever, do not decide tliat evei-y matter decided 
in proceedings for grant (d Probate or 
Letters of Administration operates as 
res judicata ]i) a subseriuent civil suit bet¬ 
ween the parties. 'I'lie deci.sion is final and 
conclusive in so far as its iiumediate purpose 
is concerned and no suit is maintainable to 
qualify or take away its elfect. Hut these 
cases do not decide that if a matter has been 
decided incidentally, the decision operate.s as 
res judicata. 

Mucli reliance was also placed by the 
learned Vakil for the appellant upon tlie de¬ 
cisions in Parrs v. Jacksmi Mi); and Pfiercer 
v. Willi(tms {!), and it was argued, upon the 
authority of these cases, that if a (juestion of 
fact ari.«ie in a Probate Court as to wliich 
of two presons is the next of kin of a deceased 
and is determined, and tlie same cpiestion is 
afterwards raised between the same parties iii 
any other Court, the decision of the Probate 
Court operates as The decision 

in Barrs v. Jackson (0) was based upon the 
authority of the ca.«es of Bouchier v. Taulor 
(2W; Jlangrove Law Tract < Thomas 

v. Kefteriche (25) and Blackam's Case 

(26). Now, it is important to note tliat 
at the time when tliese cases were decided, a 
suit for distribution might have been institut¬ 
ed in the Ecclesiastical Court. So that the 
Court of Chancery that the Ecclesiastical Court 
had concurrent jurisdiction with respect to 
di.stribution. The decision of the Court of 
appeal in Barrs v. Jackson (6) was based on 
the ground that altliough the two suits weie 
for different object.s, one for administration 
and the other for distribution, yet the fact 
bad been in issue between the parties and was 
finally decided between them in a Court of 
concurrent juri.sdiction. Tlie is abundantly 
clear from the argumant.s addre.ssed to the 
Court in Be Mora v. Concha (27). The learn¬ 
ed Vakil for the respondents rightly placed 

(24) (I77t>^ 4 Brown P. C. 708. 

(25) (1749) 1 Ve.«. Sr. 3o3. 

(20) (17in 1 Salk. 291. 

(27) (1885) 29 Ch. D. 268; 33 W. R. 846. 


reliance upon the decision of the House of 
Lords in Whicker v. Hnme (28) and Concha 
v. Concha (9), which show the real basis of 
the decision in Park's v. Jackson (6), and 
Spencer v. Williams (7). It is perfectly true, as 
pointed out by the learned Vakil for the 
appellant, that the exposition of the princi¬ 
ple of res judicatay given in the ca.se of 
Barrs v. Jackson (6), hag been adopted with 
approval by tbeir Lordships of the Judicial 
Coramitte in Ihirga Pershad v. Durga Kon^ 
wari (29), and PittapurRajah v. Buchi Sitayya 

(30) . We must, however, be cautious in the 
application of these principles to the facts of 
individual cases, and one of the most im¬ 
portant elements to be borne in mind is the 
character and extent of tlie jurisdiction of 
the two Courts. In my opinion, for reasons 
clearly explained, the decision of the Probate 
(.’ourt in tlie case before me does not operate 
a.s res jndirata for the purpose suggested. As 
pointed out in tlie case of tjoncha v. Concha 
(9), tlie decision operates as an estoppel in rent 
in so far as it decide.s tliat the plaintiffs, are 
not entitled to administer to the estate of the 
decea.«ed, but it does not operate a.s an 
estoppel infer p irfes in so far as the question 
arises wlietlier the plaintiffs are not entitled 
to take by inheritance the estate of the de¬ 
ceased. In tliis view, it is unnecessary to 
discuss whether the broad proposition put 
forward by the learned \*akil for the respond¬ 
ents tliat a proceedingfor the grant of Letters 
of Administration is, in no sense, a suit, re¬ 
quires to be iiualilied. I need only say that 
tlie cases of Sarada Kanta v. Gohinda Mohan 

(31) , and R-amani Uehi v. Kuinud Bandhii 

(32) , do not support .sucli a comprehensive 
proposition. The conclusion consequently fol¬ 
lows that tlie view taken by the District Judge 
is correct, and liis order must be affirmed. 

The result, therefore, is that the appeal is 
dismissed with costs. We a.ssess the hearing 
fee at tliree gold nwhurs. 

Casi’eh.s/, J. —I agree tliat this appeal must 
be dismissed, but I desire to say a few words 
with reference to the case of Ramansudan Par- 
shad v. Sheo Parson Singh (5), to the deci¬ 
sion in which I was a party. 

(28) (1858) 7 11. h. C. 12-1; 28 L. J. Ch. 396; 4 Jui*- 
(x. s.) 933. 

(29) 5 I. A. 149; 3 C. L K. 31; 4 C. 190. 

(30) 12 I. A. 16; 8 M. 219. 

(31) 12C. L. J. 91; 6 Incl. Caa. 912. 

(32) i 1 C. W. N 924; 12 C, L. J. 185; 7 Ind. Caa. 

126. 
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The plaintiffs alleging themselves to bo the 
reversionary heirs of one Pnlin Paramanik 
sought to obtain a grantof Letters of Adminis¬ 
tration to his estate. They were opposed by 
the present defendant. The District Judge 
found that the plaintiffs *had entirely failed 
to establish the relationship” and disallowed 
their application. The plaintiffs then brought 
the suit, giving rise to this appeal, for a 
declaration of their heirship, and to recover 
possession of the properties in schedule ka 
and kh(i, and for other suitable relief. On the 
issue of res judicata, the first Court decided 
against the plaintiffs, but, on appeal, the Dis¬ 
trict Judge held otherwise, and the defendant 
has appealed to this Court. 

1 he weight of authority is in favour of tlie 
contention, raised on behalf of the plaintiffs, 
that this suit is not barred by the principle 
oirrsjudicatxi. Put the learned Vakil for 
the defendant has relied on the case already 
cited - Parshad Parson Singh 
(5)—the observations upon which stress is 
laid being on pages 630, 631 of the report. 
The learned Vakil for the plaintiffs, however, 
does not impugn the correctness of that deci¬ 
sion on the facts of that case, and if we look to 
those^ facts, it is evident that no other 
decision was possible. There the plaintiffs 
sued for a declaration that they were entitled 
to represent the estate of the deceased. The 
District Judge, sitting as a Court of Probate, 
had previously held (1) that the plaintiffs 
had no locus standi to oppose the grant of 
Probate, they not being the next reversioners 
of the deceased, and (2) that the Will pro¬ 
pounded by the defendant (which was there¬ 
upon proved without further contest) was 
the genuine duly executed Will of the deceas¬ 
ed. The plaintiffs appealed from the Probate 

decree of the District Judge; but this Court 

confirmed the same. The suit, following upon 
this result, was aimed directly against 
the grant of Probate, and for a declaration of 
heirship, and it was held that the judgmentas- 
sailed, being a judgment in rem could not be 
disturbed by a suit involving the same issues 
as wore decided in the Probate proceed- 

further pointed out that any 
declaratory decreewould, in the circumstances, 
be infructuous. 

The present plaintiffs failed to obtain a 
grant of Letters of Administration. The 
estate is not represented, and the plaintiffs 
do not now seek to represent it. Nor could 


administration be granted at this distance of 
time, the deceased Pulin Ram having died so 
long ago as the year 1865. But Pulin’s widow 
is .said, by tlie defendant, to have made a 
deed of gift in his favour, and the plaintiffs 
are entitled to bring their suit asserting 
an independent right against a tran¬ 
saction which, if that right is well-found¬ 
ed, would wrcngfully deprive them of the pro¬ 
perty of Palin. 

The facts of the present litigation, and 
the reliefs claimed, differ widely from those 
in the case of Pamanandan Parshad v. Sheo 
Passan Singh (5), which is not, therefore, an 
authority for general proposition advanced on 
behalf of the defendant. The plaintiffs, as 
already observed, seek to establish an inde¬ 
pendent right against the deed of gift set up 
by the defendant. Consequently, the question 
of title is not concluded by the judgment 
of the Probate Court. Again, if we assume 
that the plaintiffs had succeeded before the 
District Judge, the defendant would, never¬ 
theless, have been permitted to sue to en¬ 
force his deed of gift, for he does not claim 
from Pulin Pramanik but from his widow. 
Thus, the principle of mutuality, which is 
a test to be applied in such ca.ses, avails the 
plaintiffs. 

The appeal, therefore, fails, and must be 
dismissed witli costs. 

Appeal dismissed. 


(s. c. 13 C. L. J. 507) 

CALCUTTA HIGH COURT. 

Application pou leave to appeal to the 
Privy CoDNCTL No. 11 of 1911. 

March 21, 1911. 

Preserd :—Mr. Justice Mookerjee, and 
Mr. Justice Caspersz. 

MAHOMED MUSAJI SALEJI 

Petitioner 

versus 

AHMLD MUSAJI SALEJI— Opposite 

Party. 

Civil Procedure Code (Act V of lOOS^, s. 109, ch. (a) 
and (c)—Fi/w/ order-Privy Council appeal— 
Receiver, order apiMjintin^—Certificate—Fit case for 
appeal. '' 

A final order” within the meaning of clause (a) of 
section 109 of the Civil Procedure Code means an 
order which finally decides any matter directly at 
issue in tho caso in respect of the rights of the 
parties. 
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Secvctory of Stale v. InAia Steam Xnviyatiou 

Co., 9 Ind. Cas. 1,S8: 13 C. L. J. 90, relied ujjon. 

An order appointiiif,' a Keceiver is not such an 
order 

Clause (c) of section 109 of the Code is intended 
to cover s]>ecial cases, such, for example, as those in 
xvhich the point in dispute is not measurahle hy 
money, tlioufrh it mit^ht bo of jjreat juiblic or ]»rivatc 
importance. To certify that a case is of that kind, 
though it is loft entirely in the discretion of the 
Court, is n pidieial jirocess uhlch caiumt he perbunied 
xvithout special exerci-e of that discretior». evinced 
by a litting certificato. 

Application for leave to appeal to the F'rivy 


Council. 

Mr. ti. If. B. lieurick, K. C. Advocate- 
General and ^Ir. N. jStm/r, forthe Petitioner. 

Mes.srs. Sinhi, Chokraearti, B C. Mifterni)(\ 
A. N. ChowdlinrUy forthe Opposite Party. 

JUDGMENT.—Tin's is an application for 
leave to appeal to His Majesty in Council 
from an order of the Court (<f Appeal which 
has directed, in reversal of the order of the 
original Court, that a Receiver be appointed 
in respect of the subject-matter of an ad¬ 
ministration suit now pending in thi.s Court. 
There is no room for controver.^y that the 
order in (luestion does not fall within clause 
(rt) of section 101) of the Code of Civil Pro¬ 
cedure, because it has been repeatedly held 
that a "Hnal order,’' within the meaning of 
that clause, means an order which finally 
decides any matter directly at issue in the 
case in respect of the rights of the parties. 
Secretary of State for India v. British India 
Steam Navigation Co. (1), and an order ap¬ 
pointing a Receiver is plainly not an order 
of this description. Chnndi iJntt Jha v. 
Pudmanund Singh (2). 'Ihe only question, 
therefore, which require.^ consideration 

is, whether leave should be granted 

under clause (c) of section 109 of the Code. 
In this connection the learned Advocate- 
General has suggested that the terms of clause 
(c) of section 109 of the Code of 190S are 
wider than those of clause (c) of section 595 
of the Code of 1882. A reference to section 
594 , however, shows that no mention was 
made of “orders” in clause (r) of section 
595 by reason of the special definition of the 
term “decree” contained in section 594. We 
must take it, therefore, that the law in this 
respect has not been altered by the new 
Code. We may, therefore, usefully refer to 
decisions under the Code of 1882 to determine 

whether we should certify the case before us 

(1) 13 C. L. J. 90; 0 lud. Cas. 183. 

{2) 22 C. 928. 



to be a Ht one for appeal to His Majesty in 
Council, although it is not one comprised 
within clauses («) and (5) of that section. 
Now, it was pointed out by Lord Hobhouse, 
in the case of Banarasi Pershad v. Kasi 
Krishna Sarain (3), that tl.e corresponding 
clause of the Code of 1882 was intended to 
cover special cases—such, for example, as 
those in which the point in dispute was not 
measurable by money, though it might be 
of great public or private importance. To 
certify that a case was of that kind, though 
it was left entirely in the discretion 
of the Court, was a judicial process which 
could not be performed without special 
exerci.se of that discretion, evinced by a 
fitting certificate. An illu.stration of a case 
dealt w'ith under clause (o) of section 109 
will be found in Bombay Burmah Trading 
Corporation v. Lh<rnhji C. Shr('ff (4), where 
leave wa.s grunted on the ground that the 
(piestion raised affected not merely the parties 
to the litigation but all Companies formed 
under the Indian Companies Act. Ifc must 
be observed, however, that this Court always 
very sparingly exercised it.s powers under 
clau.se (r) of section 595 of the Code of l':82. 
To take one example, it is well-known that 
in the case of Moniram Kolita v. Keri- 
liolitani (5), in wideh a question of consider¬ 
able difficulty and importance, affecting the 
Hindu community, was raised, leave was re¬ 
fused by this Court, and subsequently special 
leave was granted by Her Majestry in 
Council. The view' we take as to the 
scope of section 109, clau.se (c), is also sup¬ 
ported hy the observations of the Judicial 
Committee in the case of Sadagopa Cho.riar v. 
Kama ]\ao (6); see also Clarke v. Brajeiidra 
Kissore {7). We are not satisfied that any 
question of special importance arise.s in this 
case, such as would justify the grant of leave 
to appeal to llis Majesty in Council under 
clause (r) of section 109. The question in 
controversy i.s, whether a Receiver .should 
or should not be appointed in respect of the 
subject-matter of the litigation. Two 
Courts have taken divergent views upon this 
matter. It has been .suggested that the 

(3) 28 I. A. II; 23 A. 227. 

(4) 27 B. 41.5. 

(5) G C. 776; 6 C. L. K. 322; 7 I. A. 115. 

(6) 34 I. A. 93; 30 M. 185 at. p. 188; 2 M. L. T. 204j 
4 A. L. J. 333; 11 C. W. N. 585; 5 C. L. R. 566; 17 M. 
L. J. 240; 9 Bom L. U. 663. 

(7) 13 C, W. N. 1127} 3 Ind. Gas. 786. 
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order of the Court of Appeal is based upon 
circumstances not proved by the materials on 
the record, and further that it is not founded 
upon an examination of the merits of the 
case. We are, however, not concerned with 
the propriety or otherwise of the order against 
•which leave is sought; it is sufficient to say 
that no special question arises, such as would 
justify an order under clause (c) of section 109 
of the Code or under section 40 of the betters 
Patent. We may add tliat, as was pointed 
out by the Judicial Committee in the case 
of Moti Chand v. Qanga Prashad Singh 
there is nothing to prevent the petitioner 
from applying to His Majesty in Council 
for special leave. The application is, tliere- 
fore, refused with costs. 

Leave refused. 

Solicitors for the Petitioner: — Messrs. 
and Uhosh. 

Solicitors for the Opposite Party: —Messrs. 

JJnff, Ghose and Manuell and Agarwala. 

(a) 2i) I. A. 40: 24 A. 174. 


AbJiAHABAb HIGH COURT. 

Second Civil Ai'I'eal No. 1043 ok 1910. 

April 27, 1911. 

Present: —Mr. Justice Griffin. 
GANGA SINGH —Uefendant—A rrELLANT 

versus 

bACHMAN SINGH and another— 
Plain riKKs—REsrONDENTS. 

Snity inoper trinl of — t'ivet Cvnrt not taking defend, 
ant's evidence and disinissiiuj suit—Lower Appellate 
Court decreeing claim upon the same evidence — 
Irregularity. 

In u suit for possession the ilefoiidant set up a 
plea of adverso possession. The lirst Court recorded 
Iho evidence oCthe plaintiffs, but without taking the 
evidence of the defendant dismissed the suit on the 
ground of jurisdiction. The lower Appellate Court 
upon the evidence on the record proceeded to decide 
the suit on its merits: 

Uehl, that there was no ])roper trial of the case 
and that us the defendant’s evidence was shut out bv 
the action of the Court of first inslunce, tlie lower 
Ap])ellute Coiu't had decided the case upon an in* 
complete record. 

Second appeal from the decision of the 
Additional Subordinate Judge of Aligarh, 
dated the 8 th of July, 1910, 

Mr. Surendro Nath Sen, for the Appellant. 

Mr. J. N. MuJeerji, for the Respondents. 

JUDGMENT—This appeal arises out 
of a suit for possession as lessees of a 3 rd 
eemindri share belonging to one Zorawar 


Singb. Tbe defendant set up a title by 
adver.se possession. The Court of first instance, 
after the case had been adjourned from time 
to time, recorded on the 4th of ilay 1910 
evidence of five witnes.ses for the plaintifT-s 
and on the same day witliout taking any 
evidence on behalf of tlie defendant dismissed 
the suit upon the ground that the suit for 
ejectment did not lie inasmuch as one of the 
plaintiffs alleged the defendant to be his 
sub-tenant. 1 note tliat no ob'ection liad been 
taken in tbe Court of first instance as to the 
jurisdiction of the Court to entertain the 
suit. Tlie lower Appellate Court, purporting 
to act under the provisions of sections 19t) 
and 197 of the Tenancy Act, dealt with the 
case, as it said, on the merits and held on the 
evidence that the plaintiJs had established 
their right to the possession of the share and 
mesne profit.^. The defendant comes here 
in second appeal and it is contended on his 
behalf that the Court of first instance dis¬ 
missed the suit on a ground that was not 
raised in the pleadings, having satisfied it.self 
from the evidence of the plaintiffs that their 
suit must fail and did not give the defendant 
an opportunity of proving lus plea of adverse 
possession, that the record before the lower 
Appellate Court in appeal was not complete 
and that the lower Appellate Court ought 
not, therefore, to have dealt with the case 
under sections 196 and 197 of the Tenancy 
Act, for this among other reasons, that allthe 
materials sufficient for the disposal of the 
case were not on the record. The defendant- 
appellant has filed an affidavit that his 
witnesses were present in Court when the 
suit was decided. The record also shows 
that his witnesses had been summoned for 
that date. It appears to me that there has 
been no proper trial of the case. The defend¬ 
ant’s evidence was shut out by the action 
of the Court of first instance and lower' 
Appellant Court has decided the case upon 
ail incomplete record. It appears to me 
that the proper course to take, follow'ing the 
ruling in Pahiira Kunwar '^faharaja of 
Benares (1), will be to allow this appeal, .set 
aside the decree of the Court below and 
remand the case to the Court of first instance 
through the lower Appellate Court with 
directions to dispose of it according to law 
after taking all the evidence that may 
legally be tendered. I order accordingly, 
(1) A. W. N. (1908) p. 140, 
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The costs of the case, including in this 

Court-fees on the higher scale, will follow the 
event. 

Appeal allowed; Case remanded. 


ALLAHABAD HIGH COURT. 
Second Civil Api-eal No. 824 of 1910. 

April 25, 1911. 
Presenl-.—Mv. Justice Banerji. 

SHKOBARAN SINGH and another_ 

Plaintiffs—A fpellaxts 
versus 


BANWARl LAL and others - Defendants— 

Respondents. 

Prr.cmi.tlon-Prcfcrcntuif rights of i>rc.cnn,ior.< inter 
KC— <’/ i'ir-rm}>t(>rs inrnfionrdin thr Wajih-uJ- 
arz alaltartib—C'o/*.'-//vn-/ion oj Wajil)-nl-arz. 

In a Wajih-ul.nrz the tlifforent classo.-*of prc-emptors 
were mentioned ‘<ilnt/nrtib\ i. r., one after another: 

Hrld, that the ri^lit of pre-oniptionexisted between 
the different class^es of pre.o?n])tors inter se, i. c., one 

class of pro-emptors excluded another. 

Second appeal from the decision of the 
Subordinate Judge of Jaunpur, dated the 
22nd April 1910. 


Mr. Ilaribans Sahai, for the Appellants. 

Mr. Ahmad Karim, for the Respondents. 

JUDGMENT.—This appeal ari.ses out of 
a suit for pre-emption brought in respect of 
a sale of shares in ten villages. Tiie plain- 
tiffs are co sharers of the vendors in the same 
patti. The vendees hold shares in the vil¬ 
lage but not in the same padi as that in which 
the property in dispute is situate. The plain¬ 
tiffs claimed priority over the vendees by 
reason of their being co-sharers in the same 
patti. 1 hey also claimed to be sharik ekjaddi 
and to come within the first category of 
pre-emptors mentioned in the wajib-uUaraiz 
of the different villages. 

As regards one village Padumanpur the 
Court of first instance dismissed the suit, hold¬ 
ing that the plaintiffs had no preferential 
right. To this part of the decree the plain¬ 
tiffs submitted. 


As regards the shares in the other vil¬ 
lages, that Court held that the plaintiffs 
had priority over the vendees and accord¬ 
ingly decreed the claim. It also held 
that the price of the property sold as 
mentioned in the sale-deed was exaggerated 
and was not the true price. The defendants- 
vendees appealed to the lower Appellate 
Court and disputed the plaintiffs’ right of 



pre-emption and challenged the finding of the 
Court of first instance as to the amount of 
consideration for the sale. The lower Ap- 
pellate Court decreed the appeal and dis¬ 
missed the claim on the finding that under 
the terms of the wa}ib’ul araxz on which the 
claim was founded a right of pre-emption ac¬ 
crued only in the case of a sdle to a stranger, 
to a person who has no share in 
the villages and that as the vendees were 
co-sharers in the villages, no claim could be 
brought against them. In my opinion, this 
view of the learned Judge cf the Court be¬ 
low is erroneous. Of the ten villages in 
question the ivajib ul-araiz of eight are ex¬ 
actly in tlie same terms. They give the 
right of pre-emption to the different classes 
of pre-em^tors mentioned therein alaltartih 
1 . e., one after another. It is thus mani¬ 
fest that under these ivajih-ul-araiz the right 
of pre-emption exists between the different 
classes of pre-empfors inter se i.e., one 
class of pre-emptors excludes another. 

As regards the village Bhaura, that word 
does not occur, but it is clear from the 
language of the wajib^-nl-arz that the right 
accrues not only in the case of a sale to 
a stranger but in the case of every sale, 
one class of pre-emptors having preference 
according to the order mentioned in the 
document. This case is distinguishable from 
the cases on which the lower Appellate Court 
has relied. As the plaintiffs are co-sharers 
in the same patti and the defendants 
vendees are not such co-sharers, the plaintiffs 
have priority of right over the defendants. 
The Court below is wrong in holding that 
they have no right of pre-emption simply 
because tbe sale was not to an outsider. 

In this view no question of res judicata 
arises. 

I, therefore, allow the appeal, set aside the 
decree of the Court below and as the case 
was decided on a preliminary point, in re¬ 
gard to which the decision of that Court 
has been found to be erroneous, I remand 
the case under Order XLI, rule 23, of the 
Code of Civil Procedure to that Court with 
directions to re-instate it under its original 
number in the register and to dispose of the 
other questions which arise in the case accord¬ 
ing to law. The appellants will have their 
costs this appeal. Other costs will follow 
the event. 

Appeal allowed; Cate remanded. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. S i? of 1910. 

April 25, 1911. 
f resent: —Mr. Justice Banerji. 

JADU BANS UPADHIYA and otiieks— 
Plaintiffs - Appellants 

versns 

SHEOJIT SINGH and another— 
Dependants—Respondents. 

Transfer oj Property Act (IV of s. 43— Mort- 

gage by anaulhorizcd person—Sale upon that mortgage 
—Acquisition by transferor of oicnership in the property 
subsequent to the sale upon the mortgage, effect of— 
Contract of transfer }nust subsist at the time 0 / 
acquisition. 

Section 43 of tiie Transfer of Pr-.perty Act n|.plies 
to a case in which the contract of transfer subsists 
at the time when tlie jirojjerty comprised in the trans¬ 
fer was subsetpiently aeipiired by the transferor, but tlie 
section cannot be applicable when the contract of 
transfer ba«l come to an end beforo the acquisition of 
ibo property. 

Ihirqa D'tsv. Mnhaountol Ismail, A. W. N- (190S) 
155, distinjtnisbed. 

S. nioiT;r‘‘K‘‘t^ his own share as well as the sliare 
of his brother If. to D. IK brought a suit on tlio 
m<*rtgagc and obtained a decree in execution of 
which lie himself purebused the mortgaged property. 
Subse<iuent to the purehast', li. died and S. inherited 
hia share in the prop«‘rty; Ucld, that 1). was not 
entitled to take that portion of the projierty which 
belonged to B. and which S. acrpiireil after the 
contract of mortgage had ceased to exist. 

Secoiitl appeal from tlie decision of the 
Subordinate Judge of Jaunpur, dated the 23rd 
February 1910. 

Air. flaribans Snhai^ for tlie Appellants. 

The Hon’ble Naivnb Abdul Majid, for the 
Respondents. 

JUDGMENT.—In my judgment the 
decision of the lower Appellate Court isriglit. 
The facts are these, Khurbhur, Sheojit and 
Bhaggu, who were brothers, owned a certain 
fixed-rate holding. Khurbhur and Sheojit 
mortgaged the holding to the plaintiffs, who 
brought a suit for sale on the mortgage and 
obtained a decree. In execution of that 
decree, they caused the holding to be sold 
by auction on the 20th of November 1895 
and themselves becamethe purchasers. They 
obtained formal possession but were ejected 
in 1900. They accordingly brought the suit 
out of which this appeal has arisen, for 
possession. The Court of first instance held 
that under the auction-sale plaintiffs ac¬ 
quired only the interests of Khurbhur and 
Sheojit and not of Bhaggu, who was no 
party to the suit or execution proceedings, 
and accordingly made a decree declaring the 
plaintiffs’ right to 2-3rds of the property and 


did not make a decree for joint possession. 
The plaintiffs appealed and contended that 
in view of the provisions of section 43 of the 
Transfer of Property Act, they were entitled 
to the whole property inasmuch as Bhaggu 
was dead and his ^rd share was inherited 
by Slieojit. This contention was repelled 
by the learned Subordinate Judge on tbe 
ground that it was after tbe .sale that Bhaggu 
died and that Sheojit did not inlierit hi.s share 
before tlie sale. This view of the learned 
Subordinate Judge seems to me to be correct. 
It appears from tlie judgment of the Court 
of first iii.stance that in the execution pro¬ 
ceedings, whicli followed the decree obtained 
by the plaintiffs, Bhaggu raised an objec¬ 
tion in respect of liis 'ji’d share and liis 
objection was allowed on tlie Otli of March 
lb95. It is, tlierefore, manifest that what 
passed to the purchasers was the share of 
Khurbliur and Sheojit and not the sliare of 
Bhaggu. Under the auction purchase, the 
plaintiffs could not have acquired the share 
of Bhaggu, who was no party to the mort¬ 
gage, or to the decree or to tlie execution 
proceedings. The learned Vakil for tlie ap¬ 
pellant argues tliat as Sheojit acquired the 
interest of Bhaggu, the auction .sale must 
he deemed to attach to Bhaggu’s share also. 
This might have been a valid contention if 
Sheojit had executed a sale-deed of the pro¬ 
perty in question including the share of 
Bhaggu. Sheojit, no doubt, executed a mort¬ 
gage and a decree was obtained under that 
mortgage. If before the acution-sale, the 
interests of Bhaggu had passed to Sheojit, 
those interests would have been comprised in 
the sale. Tliis is what was lield in Dnrga 
has V. Muhammad Ismail (1), relied on by 
Mr. Haribans Sahai. There the property 
liad not been sold by auction when the mort¬ 
gagor acquired the whole of the property 
which he had mortgaged, although at the 
time of the mortgage he owned onlj’’ a 
fractional share. Section 43 of the Transfer 
of Property Act applies to a case in which 
the contract of transfer .subsists at the time 
when the portion of the property comprised 
in the transfer was subsequently acquired 
by tbe transferor, but tlie section cannot be 
applicable when the contract of transfer had 
come to an end before the acquisition of the 
property. The only contract in this case 
was the mortgage by Sheojit and that mort- 
(1) A. W,N. (1908) 155. 
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gage determined after the auction-sale, the 
proceeds of which satisfied the mortgage. 
The contract of Sheojit cannot be said to 
have subsisted when Slieojit acquired the 
share of Bhaggu. If Bliaggu had been alive 
or if his share liad passed to his son, the 
plaintiffs could not have claimed his share, 
althougli Sheojit had purported to mortgage 
it. The fact that Sheojit inlierited the share 
of Bliaggu some time after the sale cannot 
entitle the plaintiffs to claim that share, by 
virtue of the provisions of section 43 of the 
Transfer of Property Act, inasmuch as 
Sheojit had not entered into a contract of 
sale with the plaintiffs before he acquired 
the said share. The plaintiffs purchased the 
property at an auction-sale and they acquired 
only those rights which belonged to their 
mortgagors, Khurbhur and Sheojit and not 
the 3 rd share of Bhaggu. 

The Courts below were, therefore, right in 
holding that the said share did not pass to 
the plaintiffs and the plaintiffs are not entitl¬ 
ed to recover possession of it. 

The Court of Krst instance was clearly 
wrong in not making a joint decree for posses¬ 
sion of the ^rds share to which it found the 
plaintiffs entitled. In this respect the decree 
should be amende! and a decree passed in 
plaintiffs’ favour for joint possession of the 
frds share, decreed to them. To this 
extent I allow the appeal, but in other res¬ 
pects the appeal is dismissed and the decrees 
of the Courts below are affirmed. I make 
no order as to the costs of this appeal. 

Appeal allowed in part. 


CALCUTTA HIGH COURT. 

Privy Counicl Application No. 17 

OF 1911. 

April 21, 1911. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Caspersz. 

SRINIBASH PROSAD SINGH— Jcdgment- 

DEBTOR—Petitioner 
versus 

KESHO PROSAD SINGH— Decree- 
holder—Respondent. 

Privy Ci-uncil appeal—Civil Procedure Code (Act V 
9 f 1008^, 8. 109 clauses {a)ond (cl, 0. XLl, r. 5—Ordcr 
refusing to stay execution—'Pinal order passed on ap¬ 
peal"—"Pit case for appeal to His Majesty." 

An order of the High Court under rule 5 of Order 
ZLl, refusing to stay proceedings in executien of a 


decree, is not a final order passed on appeal by the 
High Court within the meaning of clause (a) of sec¬ 
tion 100 of the Civil Procedure Code, 

Under the circumstances of the case, the High 
Court wore of opinion that it did not involve any 
question of such special, public or private importance 
as woidd justify a certificate under clause (c) of sec¬ 
tion 10.9 of the Civil Procedure Code. 

Application for leave to appeal to His 
Majesty in Council against the order of a 
Divisonal Bench of the High Court (Mooker¬ 
jee and Teunon, JJ.) dated March 2nd, 1911, 
reported at 9 Ind. Cas. 862; 13 C. L. J. 365; 
15 C. W. N. 475 , refusing to stay the execu¬ 
tion of the decree obtained by the opposite 
party. 

Dr. Rash Bchary Ghosh^ Babus Ram Gkaran 
Mitter and Mokini Mohan ChatterjeCy for the 
Petitioner. 

Mr. B. C. Mittcr, Counsel, Babus Manmotho 
Aa//i Mookerjee^ Provash Chandra Mitter and 
^sar^ndra Chandra Bose^ for the Opposite 
Party. 

JUDGMENT. 

Mookerjee, J.— This is an application for 
leave to appeal to His Majesty in Council 
against an order under rule 5 of Order XLI 
of the Code of 1908, by which this Court 
refused to stay proceedings in execution of the 
decree in what is known as the Dumraon Raj 
case Srinibash Prosad Singh v. Kesho Prosad 
Singh (1). Two questions arise for considera¬ 
tion upon this application which purports 
to have been made under section 109 of the 
Code read with Order XLV, namely, Arstf 
whether the order against which leave to 
appeal is sought, is a final order passed on 
appeal within the meaning of clause (a) of 
section 109; and secondlg, if the order is not 
of this description, whether the Court should 
certify the case as a fit one for appeal to His 
Majesty in Council within the meaning of 
clause (c) of section 109. 

In so far as the first of these questions is 
concerned, I am not prepared to hold that 
the order against which leave to appeal is 
sought, is a final order passed on appeal by 
this Court, In the first place, it is well-settl¬ 
ed, by a series of decisions which will be found 
reviewed in Saratmoni Debi v. Bata Krishna 
Banerjee (2), that the term **final order” in 
section 109 of the Code, denotes an order 
which finally decides any matter directly 

at issue in the case in respect of the right 

(1) 13 C. L. J. 365; 9 Ind. Cas. 862; 15 C. W. N. 

475* 

(2) 10 C. L. J. 336; 4 lud. Cas. 469. 
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of the parties. The order against which 
leave to appeal is sought, is clearly not an 
order of this description It does not deal 
with the merits of the controversy between 
the parties to the litigation ; but it merely 
decides that circumstances have not been 
established such as would justify an order 
for stay of execution of the decree under 
appeal ; it is, therefore, obviously an inter¬ 
locutory order which does not, in any way, 
affect the decision on tlie merits of the case. 
[See Chujidi Puff v. P/uImunuyKl Singh (3) and 
Mahomed ^lusaji v. Ahmed Saleji (4),] Jn the 
second place, it is beyond controversy that the 
order in question was not passed on appeal 
within tlie meaning of clause (n) of sec¬ 
tion 109 of the Code. As pointed out by thi'' 
Court in the case of Secretary of State for India 
in Council v. British India Steam Naviuafion 
Co. (5), an order cannot bedeemed to have been 
pas.sed on appeal uidess it is an order passed 
by a superior Court in reversal, moditication 
or atbrinance of an order of an inferior Court. 
To constitute appellate jurisdiction, there 
must exist the relation of superior and in¬ 
ferior Court and tlie power on the part of tlie 
former to review tlie decisions of the latter. 
In the case before us, when the application 
for stay of execution was refused, it could 
not be said that the order of this Court was 
passed on appeal. It is plain, therefore, in 
iny opinion, that the application for leave to 
appeal to llis Majesty in Council, does not 
fall within clause (u) of section 109 of the 
Code. 

In so far as the second question is con¬ 
cerned, we have to consider whether the 
order against which leave to appeal is sought, 
is such as to justify a certificate from the 
Court that the case is a fit one for appeal to 
His Majesty in Council, although it is not 
covered by either clause (u) or clause {b)> 
Now, it has been repeatedly ruled that 
clause (c) of section 109 is clearly intended 
to meet special cases, such, for example, as 
those in which the point in dispute is not 
measurable by money, though it may be of 
great public or private importance. As Lord 
llubhouse said in Banarsi Prasad v. Kashi 
Krishna Narain (G), to determine whether a 
case is of that kind, though it is left entirely 

(:i) 22 C. 928. 

00 13 C. L. J. 507; 10 lad. Cas. 439. 

(.5) 13 C. L. J. 90 ; 9 Ind. Cas. 183. 

{(j) 28 I. A, 11 ; 23 A. 227. 


in the discretion of the Court, is a judicial pro¬ 
cess which could not be performed without 

special exercise of that discretion evinced by 
the fitting certificate. It may be observed 
that the discretion thus vested in the Court, 
has been always very sparingly used, for 
instance, as pointed out in the case of Ma¬ 
homed Musa]i v. Ahmed Su/eje (4), a special 
certificate was refu.sed by this Court in the 
case of Maniram holitti v. hen Kolitani (7), 
although the question raised was by no 
means free from doubt and difficulty, and was 
in fact one of considerable importance to the 
entire Hindu community. Now, in the case 
before u.s, what aie the special facts upon 
which a certificate of fitness is claimed 
under clause (c) of section 109 of the Code. 
The plaintiff sued for declaration of his title 
to what is called the Dumraon Kaj estate, 
and obtained a decree for possession as 
against the infant defendant under the 
guardianship of tl e manager appointed by 
the Court of Wards. The infant defendant 
appealed to this Court, and on his behalf, an 
application was made for stay of execution of 
the decree of the Court below, which had been 
made after a protracted trial lasting for many 
months. The decree-holder offered to furni.sh 
adequate .security for restitution before lie 
should take po-ssession in execution of the 
decree made in his favour. Upon the facts 
disclosed iir the affidavits of both side.'J, the 
senior member of the Bench held that the 
appellant had failed to make out the pos¬ 
sibility ot substantial loss which alone w’ould 
justify a .stay of execution under rule 5 
of Order XLl. This view by itself would 
be sufficient for the diposal of the applica¬ 
tion for stay of execution, as it would prevail 
under .section 3G of the Tietters Patent. 
Now, it is plain that the question whether or 
not the applicant had established that sub¬ 
stantial los.s might result to him if execution 
was not stayed pending the hearing of tlie 
appeal presented to this Court, is not a 
question of sucli exceptional importance as 
would justify a special certificate of fitness 
under clause (r) of section 109. It has been 
suggested, however, by the learned Vakil 
for the appellant-petitioner, tliat the case 
raises a question of constitutional law of some 
importance, inasmuch as one member of tlie 
Bench decided that if execution had to be 

stayed, the guarantee offered by the Secre- 
(7) 5 C. 77G. 
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tary of State for India in Council for the 
benefit of the appellant, could not be accept¬ 
ed as security, because it was invalid in law. 
In ray opinion, there is no substance in this 
contention. In the firsf place, the question 
would not at all require consideration, unless 
it was decided that grounds had been estab¬ 
lished to justify a stay of execution. In the 
second place, even if such grounds were 
established, preliminary difficulties would 
have to be overcome by the appellant, any 
one of which might render an examination of 
the question suggested entirely superfluous. 
The Court unanimously held that as 
the Advocate-General, who liad appeared 
as amicus curi.'e for the Secretary of State, 
had not furnished any information to show 
that tlie requirements of section 41 of the 
Government of India Act, 1S5S. had been 
complied with, tliat is, that the Secretary of 
State for India in Council, with the concur¬ 
rence of a majority of votes at a meeting, 
had offered to give the guarantee, the Court 
would not accept the .security as valid in law; 
and sec^^mdlif, that assuming the security to 
have been offered by tlie Governor-General 
in Council, as the Advocate General had not 
given any information as to the existence or 
otherwise of the elements required to validate 
a contract under section I of the Government 
of India Act, 1S59, the Court could not accept 
the guarantee as a valid security. These are 
difficulties in bar, which have not been re¬ 
moved, as the reciuisite informttion has not 
been placed before the Court, and so long 
as they stand, no question obviously arises 
whether it is competent to the Secretary of 
State for India in Council or the Governor- 
General in Council to offer to indemnify 
the successful claimants to the Haj Estate 
out of the revenues of India. It may further 
be pointed out that two additional reasons 
were given hy the Court against stay of 
execution, namely, firsts that as the secu¬ 
rity, if accepted, cannot be enforced in 
execution under section 145 of tlie Code of 
1908, it ought not to be forced upon t e 
decree-holder; and, sec ndly, that in any view, 
the validity of the guarantee is so doubtful 
that the Court will not depart from its well- 
settled practice not to accept a security 
which is not reasonably free from doubt and 
difficulty. These, obviousb', are questions 
which may arise in every ordinary case in 
which an application is made for stay of 


execution of a decree under appeal; they are 
undoubtedly not questions of such special 
public or private importance as would justify 
a certificate under clause (c) of section 109, 
It is, therefore, reasonably so plain that the 
question of constitutional law which, it is 
suggested, may arise in the case, and upon 
which the two member.s of the Court were 
divided in opinion, would not require con¬ 
sideration, unless the unanimous decision 
upon preliminary points of no exceptional 
difficulty or importance was reversed. Under 
such circumstances, I am not prepared to 
hold that we should certify the case itself 
as a fit one for appeal, when it is more than 
probable that its decision may not involve 
the examination of any question of special 
public or private importance. It may further 
be pointed out tliat the Secretary of State 
for India in Council is not a party to these 
proceedings, and the present application has 
not been made on bis behalf. Whether in vie>v 
of these facts, their Lordship.s would decide 
the constitutional question raised, is a matter 
entirely in their discretion, and, as our 
refusal to grant a .special certificate leaves 
it open to tlie appellant to apply for special 
leave to His Majesty in Council, we are clearly 
of opinion tliat wo ought not to create a 
precedent (See Motichand v. Uanga l*arshad 
Sinoh (8) and Clarke v. Brojeudra Kissore Roy 
(9)]. Indeed, if applications of this character 
are encouraged, the Court may have to deal 
with application.^ for leave to appeal to Ili.s 
Majesty in Council against orders refusing 
stay of e.xecution.s in all ca.ses where tlie un- 
succe.ssful litigant in the Subordinate Court 
is wealthy enougli or lias fand.s at his disposal 
sufficient to enable him to risk the necessary 
expenditure. 

We may add that tlie learned Counsel for 
the respondent argued tliat clause (c) of sec¬ 
tion 109 ought to be interpreted as restricted 
in its application to cases of final orders pre¬ 
cisely in the same niinrier as clauses (t) and 
(5). We are not, however, prepared to 
accept this construction as reasonable. The 
obvious difference in phraseology between 
clause.s (n) and (h) on the one hand, and 
clause (r) on the otlier, shows conclusively 
that there is no substance in the contention, 
and there is plainly notliing in Order XbV 
also, whicli, in any manner, restrict.s the 

(81 2vil. A. 40: 24 A. 174. 

(9; 13 C. W. X. 1127; 10 Iml. Cas. 78tl. 
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scope of clause (c). We may finally point out 
that the application does not purport to have 
been made under section 40 of the Letters 
Patent: but, even if the application were so 
made, we are clearly of opinion that it ouglit 
not to be granted. An order under that 
section cannot be claimed as a matter of 
right, and the present is obviously a case in 
which the discretion mentioned in section 40 
ought not to 1)9 exercised in favour of the 
appellant. 

On the whole, therefore, I am of opinion, 
that a certificate ought not to be granted under 
clause (c) of section 109. Tlje application is, 
therefore, refused with costs, ten gold tniJiurs, 

CAsrERS/., J.—This is an application, under 
Order XLV, rule 2, of tlie Code of Civil 
Procedure, for leave to appeal to His Majesty 
in Council, and it purports to be made with 
reference to clauses (a) and (6), section 109, 
of the Code. The order complained of by 
the petitioner was passed by tliis Court 
(Mookerjee and Teunon, JJ.) on the 2nd 
March, 1911. It was an order, under 
Order XLV, rule 5, refu.sing stay of execu¬ 
tion of a decree made by the Subordinate 
Judge of Shahabad (at Arrah), directing tlie 
petitioner to makeover the extensive property, 
known as the Dumraon Raj, to the plaintiff 
who is the opposite party in tliis application. 
That decree is under appeal to this Court. 

[ am of opinion that tliis application should 
be refused, but it will be open to the peti¬ 
tioner to invoke the prerogative right of the 
Crown and to apply to the Judicial Com¬ 
mittee for special leave to appeal to His 
Maje.sty in Council. 

Apart from any reported cases, 1 think, 
this application can be decided on the word¬ 
ing of tlie Code. Wow, clause (a) of sec¬ 
tion 109, declares that an appeal shall lie 
from any decree or final order passed on 
appeal by a High Court. The order comp¬ 
lained of is not of that description, it was 
not pa.ssed on appeal: it was on interlocutory 
order refusing to stay execution of the decree 
of the Subordinate Judge. Accordingly, re¬ 
liance has been placed by tlie learned Vakil 
for the petitioners, on clause (c) of the sec¬ 
tion which provides that an appeal shall lie 
to His Jlajesty in Council from any order 
(not necessarily a final order) “when the 
case as hereinafter provided is certified to 
be a^ fit one forappeal to His Majesty in Coun¬ 
cil. It has been urged on behalf of the 


petitioners that this is eminently a fit case 
for leave to be granted to appeal from the 
order in question, because it raises important 
constitutional issues. 

Tlie preci.segrounds taken in the application 
clause are: (a) that this Court ought to have 
lield tliat substantial loss would result to the 
petitioners unless an order was made for 
staying the execution of tlie decree; (6) that 
this Court ought to have held that the se¬ 
curity offered by the petitioners was a good 
and valid security and tlie grouiubs on which 
it has lield otbersvise are erroneous in law; 
(c) that in any case an opportunity ought to 
liave been given to tlie petitioners to give 
fre.sb security. 

Even if the assumption be made, in agree¬ 
ment with the view expressed by Mr. Justice 
Teunon, that substantial loss may result to 
tlie petitioners if tlie possession of the Court 
of Wards is disturbed pending tlie disposal of 
the appeal by this Court, it has still to be 
sliown that the plaintiff' is in a position to 
disturb tliat possession. This he will not 
be able to do unless be furnishes security for 
restitution and we have not been told tliat 
be is prepard to undergo that heavy respon¬ 
sibility. Botli tlie parties appear to be in 
a (liffir.'ult position which may result in a 
Receiver being appointed on tl;e application 
of the petitioners, or the opposite party, or 
of b)tli. In tliat event, also, as in every 
case of protracted litigation, the estate miglit 
suffer, but the petitioners alone would not 
sustain any peculiar substantial lo.ss. 

Secondly, it is the settled practice of tliis 
Court tliat when security is offered for stay 
of execution of a decree it is not accepted 
unless its legal validity and sufficiency is 
beyond all reasonable doubt. Tlie petitioners 
were prepared to offer security in terras of 
the telegram, dated the 31st December 1910, 
from the Secretary of State for India to 
His Excellency the Viceroy. That telegram 
was as follows: — 

‘Your telegram dated 22nd December, 
Dumraon Estate. I sanction security being 
furnished by Government of Bengal to the 
extent required by High Court Judicature for 
stay of execution pending final decision on 
appeal. 1 sanction also your proposal as to 
ward’s maintenance and provisions of funds 
for prosecuting appeal." 

In the absence of fuller details, the learned 
Judges were constrained to reject the security 



4i8 


LALOO V, LALOO. 


INDIAN OASES. 


offered. It was open to he Legal Advisers 

of the Crown to supply the fuller details re- 

quired. That they did not do so affords no 
ground for appealing to the Judicial Com¬ 
mittee. The judgment of this Court was 
based on the facts supplied by the learned 
Advocate-General, who appeared as nmiats 
on-iw, and it is impossible to say that the 
decision so arrived at is a matter of public or 
private importance. 

Lasfh/,^ we are not told, and there is 
nothing in tlie papers to show, that the peti¬ 
tioners are, or ever were, ready and willing to 
furnish fresh security of any other kind than 
that indicated in the telegram from the 
Secretary of State for India. 

1 agree, therefore, that this is int a fit case 
for leave to be granted to appeal to His 
Majesty in Council. 

pp'icatio ji refuaeiJ. 

ALLAHABAD HIGH COURT. 

Second Civil Aiteal No. 973 ok 1910. 

April 25, 1911. 

Present— Justice Griffin. 

LALOO—Dekendant—Appellant 

versus 

LALOO AND anothef; —Plaintiffs_ 

Respondent-’. 

Hindu Lmr —— I fa Ity liter's inhrrif 

per caiuta. 

Dn ugh ter s sous iiihorit t heir inatoi-nul grajul-farher’y 
proiHTty jiri cnpHa nnd ird iki- stirpes. 

Second appeal from the decision of the 

officiating Judge of Agra, date<l the iOth 
August 191C. 

Mr. Balram Chandra Mukerji, for the 

Appellant. 

Mr. He„0,le Behan, for tlie Respondents. 

JLDG.MKNT.-One Dliarampal left a 
widow and two daugliter.s. The t«-o plaintilTs 
arethesonsof Dulari, one of the 

daughters. Tlie defendant is the .son of the 
other daughter. Certain property belonging 
to Dhararapal having been recorded in the 
names of the defendant, during the life-time 
of Dharampal’s widow, the plaintiffs have 
now, on the death of the widow, instituted the 
present suit for posse.ssioii of rjrds of the 
property so recorded and of other property 
of Dharampal. The suit was resisted on 
various grounds. The lower Appellate Court 
bus decreed the plaintiff’s claim for the pro¬ 
perty left by Dharampal. Thedefendant comes 
here in second appeal. Tlie first ground taken 
in appeal is that the plaintiffs are entitled 
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in any case to only one-balf of the property of 
Dharampal. The contention on behalf of the 
appellants is that daughter’s sons take per 
sftrj^es and not per capita. In Mayne’s Hindu 
Law in paragrah 593 and page 765 it is 
stated that sons by different daughters all 
take per capita and not per stirpes. 1 have 
however, been referred to the observa¬ 
tions of the learned author of “The Principles 
of Hindu Law” (by J. C. Ghose) at page 102, 
vvhere he states, It remains to record the 
changes in the Hindu Law brought about by 
the ingenuity of the Judges and Lawyers of our 
modern Courts. The daughter’s sons come 
next, and they are declared to take per capita, 

against all theand all the Commen¬ 
tators whojiave dealt with that question.” 
At page 105 thelearned authour further states 
Die Courti have also fallen into error in hold¬ 
ing that the daughter takes onlj'a life-interest 
i^e the widow, and that the daughter's sons 
take per capita. The passages in the 
Mitakshara quoted on behalf of the appel- 
hint dn not, in mi' opinion, support the con¬ 
tention now advanced that daughter’s sons 
take per stirpps and not per capita. 1 prefer 
(to starP decisis,) to follow the law as set 
o.t inMayne’s Hindu Law, which i.s based 
on a senes of rulings of the Indian Courts. 
As to the otlier grounds of appeals, it ap¬ 
pears to me that the form of the decree is not 
open to objection. I am not concerned in 
this suit in declaring what is the nature of 

tie light wliich lias pas.sed to tlie successors 
of Dharampal. 

Other ground.s of appeal have not been 
pressed, 

I he appeal is dismissed with costs. 

Apppol dismissed. 


AliDAHABAD HIGH COURT. 
Second Civil Ai-i'eal No. 671 of 1910. 

^ May 2, 1911. 

Present Hicliard.s, K. C., Chief Justice, 

and iMr. Justice Tudball. 
HARD\VARr MAL AND anotiieu— 
Defendants—Appellants 
versus 

BALDEO SAHAI and others—Plaintiff.s—■ 

Respondents. 

P'r-emption—Cuafom or con/rac/'—Wnjib-ul-arz, 
eridenfinrij value of-Entry Oi Wajib-ul.nrz of doubtful 
character—Whethcr such entry alone sufidcnt to 
establish custom--Burden of proof—Presumption. 
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Ill a suit fgr pre-emption, the plaintiff must 
establish the custom upon which ho bases his claim. 
A doubtful entry in a irajib-uf.nrx as to pre-emption 
unsupported by any corroborative evidence is 
iusudicient to establish the custom of pre-emption. 

Retiiraji Buhain v. Pahalwan Dhfiijnt, 7 A. L. J. 
1040, 7 Ind Cas.. 680, rofen"e<l to. 

riiero is no class of cv’idence that is more likely to 
vary in value according to circumstances than that of 
^yajib^Hl■al^aiz. 

ThaX-ur Anant Singh v. Thakur Deya Sinyh 37 1 \ 

191; 14 C. W. X. 770; 7 A. L, J. 764; 12 C. L. J. 3fi; 12 
Horn. L. n. oOM 8 .Al. L. T. 79; I M. \V. X. 324, 20 M. 
li. J. 60t, 32 A. 303; 6 Ind. Cas. 787; Mohammad hnam 
Ah Khan v. Hussein Khan, 25 I. A. 101; 20 C. 81; 
Pavbafi Kunirarv. ChandnifMd Knar, 36 I. A. 125 6 
A. L. J. 707; 10 C. L. J.216: 13 C. \V. X. 1073; 11 
llom. L. H. 800; 12 O. C. 304; 31 A. 457; 4 Ind Cas 25- 
5 Ar L. T. 427: 19 M. L. J. 605, referred to. 

Second appeal from the decision of the 
Additional District Judge of Meerut, dated 
20th April 1910. 

T. he Hon ble Mr. Sunder TmI (with liim Dr, 
Te-j Bahadur Sapru), for the Appellants. 

1 he Hon hie Mr. Moti TjuI Xehni, for tlie 
Respondent.s. 

JUDGMKNT. —Tin's appeal arises out 
of a suit for pre-emption based upon a custom 
winch is alleged to exist in the village. The 

village, as at pre.sent constituted, consists of 

several separate and distinct niahals. Tlie 
property in suit is the whole of khata khewaf 
No. 2 in mahul and palfi Walid Husain. Tlie 
vendees are co-sliarers in tlie village but in an¬ 
other Tlie pre-emptors are co-sIiarers 

in tlie same mahul but in another paftt: 

Ihe Court of first instance dismissed the 
suit, holding that custom had not been 
established by the evidence produced by the 
plaintiffs. 

The lower Appellate Court has decreed the 
claim, holding tliat the evidence adduced is 
sufficient to establish the custom. 

The further question arose as to whether, 
assuming tlmt the custom existed, the plaint¬ 
iffs Iiad a right preferential to that of the 
vendees to purcha.se tlie property. To estab¬ 
lish the cu.stom the plaintiffs produced the 
uv..yi5-«;.«/-,’of theyear 180:I together with 
the das/ur dehi of 1889. As the Court of first 
instance has remarked, plaintiff declined to 
produce any oral evidence to prove the 
existence of a custom of pre-emption. We 
may add that there is no documentary evidence 
either other than that referred to. The 
wanh nl-nn of 18G.S states in respect to the 
right of pre emption that in the village up to 
that time no co-sharer had ever transferred 
Ills property by mortgage, but that for the 


future every proprietor would be entitled to 
transfer bis share in whole or in part, that is, 
if any proprietor wished to sell or mortgage 
his estate, than he could transfer it to another 
proprietor at tlie price agreed upon. It is 
doubtful whether a particular word u.sed 
in this document is ek or sharik. Jn tlie one 
ca.se, the record would read awalek hath 
dusri ke intiqal karmkfahni." If it be read 
as sharik, it will be “/o awal shank hath dusri 
ke iutiqal kar sakta hai," Between the years 
1S()3 and 1889 the village was partitioned 
and tlie mahal which was called mahal 
Ghairdaiyan was constituted. In the dastur 
debt in 1889 of tiiat mahal certain custom 
were set forth and then the remark was 
entered that as to the customs other than 
those entered, reference must be made to the 
u'ajihnd-arz of 1863. Sub.sequent to 1889, 
there were two more partitions, in 1304- and 
1310. The first question which arises is whe¬ 
ther or not the plaintiff has produced sufficient 
evidence to establisli tlie custom wliich he 
sets forth. Tlie Full Bericli ruling in 
Refuraji Dahaiu v. Pahalwan Bhagnt (1), no 
doubt lays down that when a record of the 
rightof pre-emption is found in the wajib-ul-arz 
it is presurably a reference to custom. The 
chief reason for tins being that it was the 
duty of the recording officer to record customs 
and not agreements made between the 
co-sharers. Applying that principle to the 
present instance, the presumption is greatly 
weakened when we find that at least in the 
case of mortgage the wajib-ul-arz clearly 

records not a custom but an arrangement for 

the future, '^lere is a cl ar statement to the 
effect that in the past there had been no 
mortgages but that for the future mortgages 
should be carried out in a certain manner. 

It is clear that the OfUcer who recorded tin's 
wajih-ul-arz did not restrict himself to cu tom 
but that lie did, as a matter of fact, record in 
one instance at least an agreement at which 
the co-sharers arrived atthe time of thesettle- 
rnent. Tlie rest of the language of the clause 
which refers tn pre-emption is also language 
such as would be used in recording an agree¬ 
ment ratherthan recording a custom. The 
plaintiffs must establish the custom which 
they are setting up. The entry in the 
ivagib-nl a z, which to say the least is of a very 
doubtful cliaracter, is without any corrobora¬ 
tive evidence. On the other hand, we must 
(1)7 A. L. J. 1040; 7Iu(l.Cas. 680. 
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quote tbe first Court’s remarks; “There were 
admittedly two instances of transfer in 1906, 
but the right of pre-emption was not exercised 
in respect of either of them. Nor is it suggest¬ 
ed that that right was ever enforced on any 
previous occasion.” Id the present case we 
cannot hold that the doubtful entry in the 
wajib-nl arz unsupported by any corroborative 
evidence is sufficient to establish the alleged 
custom. In the case of Thaknr Annvt Sinyh 
v. Thaknr Daya Singh (2), their Lordships 
of the Privy Council remarked as follows;“lt 
has been pointed out more than once at this 
Board that there is no class of evidence that 
is more likely to vary in value according to 
circumstan‘'es than that of icajib-ul-ariz 
[^Muhammad Imam All Khanv- }-[u5sein Khan 

(3) and Parbofi Ktinwar v. {'hnnJnrpal K.nar 

(4) ], and where,as here,from internalevidence 
it seems probable that the entries recorded 
connote the views of individuals as to the 
practice that they would wish to see prevail¬ 
ing rather than the ascertained fact of a well- 
established custom, the learned Judicial 
Commis.sioners properly attached weight to 
the fact that no evidence at all was forthcom¬ 
ing of any instance in which the alleged 
custom had been observed.” 

In our opinion the above remarks are 
applicable to the facts of the present ca.se 
and with considerable force. It is true that 
in that case the custom in question was one 
which was put forward to rebut the ordinary 
presumption that the law of the Mifakshara 
prevailed in a matter of inheritance. In the 
case before us the custom alleged is one put 
forward in derogation of the ordinary right of 
a proprietor to sell hi.s property to whomso¬ 
ever it may please him to sell. The burden 
of proof was upon the plaintiffs to establi.sh 
by sufficient evidence the alleged custom. 
The evidence he has produced is, in our 
opinion, quite insufficient. As we have not 
heard the respondent's arguments on the other 
point which arises in the case, we do not 
think it expedient to express an opinion 
thereon. 

The result is that the appeal will be 

(2) 37 I. A. 191; 14 C. W. N. 770; 7 A. L. J. 764; 

12 C L. J. 36; 12 Bom. L. K. 504; 8 M. L. T. 79; 1 M. 

W. N. 324; 20 M. L. J. 604; 32 A. 36?; 6 InU. Cns. 
i 87- 

(3) 25 T. A. 161 at p. 169; 26 C. 81. 

(4) 36 I A. 12.5; 6 A. L. J. 767; IOC. L. J. 2ie;13 C. 

W. N. 1073; I Bom. L. R. 890 12 0. C. 304;31 A. 467; 
4 Iml. Cn.**. 25; 19 M. L. J. 005; 5 M. L. T. 427. 


allowed, the decree of the lower Court will be 
set aside, and that of the Court of first 
instance will be restored with costs in this 
Court and in the Court below which will 
include fees in this Court on the higher scale. 

Appeal allotted. 


(s.c. 13 C. L. J. 399.) 

CALCUTTA HIGH COURT. 
iMiscEi.LANEOos CiviL Appeag No 42 

OF 1910. 

February 27, 1911. 

Present: - Mr. Justice Mookerjee and 
^Ir. Justice Teunon. 

GANES NARAIN SINGH and others— 
Opposite Party—Appellant 

versus 

IklALIDA KOER —Petitioner- 

Respondent. 

Arhitrotion — Avard—Prirate nrhitration - Order fib 
inij mvaid — Ap}M'nl-~-Ciril Procedure Code (Act I oj 
1908J, 104, fiub (1) cl. (f) and Sch. //, 2'-- 

Ijpijol misconduct of nrhitcotop—Henriruj cvidcHCchchiud 
hade iij oni- party— Pi ivafe in'jntricx — Au'uril incomp* 
U'tc ■ heaviny certain matters undetermined — 
and uncnforceahle. 

An onlor directing a private award to be filed and 
a decree to ])o drawn up on tlio basis thereof, under 
section 21 of Sche<lnlc M of the Civil Procedure Code 
of 190'*, is appealiibh* uniler section lOt, sub.section 
O), clause (/). 

in arbitration proceedings, lx>th sides must be 
board, and each in the presence of tlio other. 

Consetiuently, an arbitrator entirely misconceiv¬ 
es his <hity, who takes upon himself to hour evi¬ 
dence behind the hack of the party interested in con¬ 
troverting it; and it is legal misconduct on the pnrt 
of an uri)itnUor to make private inquiries and to 
base hi.s award on information which ho has pri¬ 
vately obtained. 

Therefore, an award based partly on private in¬ 
quiries cannot bo treated as binding. 

An award should bo a final decision on nil inattert 
11 referred to the arbitrator. Wliero it leaves undecided 
one of the cardinal points in controversy, the awar< 
is bad. 

Appeal from the order of the first 
Judge of Patna, dated December 15th. 1909. 

Dp. Hash Behary Ohosh^ Babas Umakah 
Mukerjee, Moh ndra Nath Roy, Chandra Sekhar 
Prosad Singh, Ganesh DuH Sitighand Mantnotha 
Nath Roy for the Appellants. 

Mr. B. Chakravartif Counsel and Moulvi 
Syed Shamsol Huda, Babus Kulwant Sahat,^ 
Harendra Krishna Mvkherjee and Rajesivari 

Prosad, for the Respondents. 

JUDGMENT. This appeal lias been 

preferred against an order by which 9 


X] INDIAN OASES. 4,5 

GANGS NARAIN SINGH V. MALIDA KOER. 


Court below lias directed a private award to 
be filed under section 21, sub-section 1 of 
the second bchedule of the Civil Procedure 
Code of 1908. A preliminary objection has 
been taken to the appeal on the ground 
that it is incompetent. There is no substance 
in this objection, because under section 104, 
sub section 1. clause (/), of the Code, an 
appeal lies from an order filin? an award in 
an arbitration without the intervention of 
the Court. This provision has settled the 
difficulty and divergence of judicial opinion 
under the Code of 1SS2, and it is conse- 
quently unnecessary to examine the decisions 
under that Code. We shall, therefore, pro- 
ceed to consider the appeal on the merits. 

There is no controversy between the parties 
as to the circumstances under wliich the 
reference to arbitration was made. One 
(lunput Xarain Singh, a wealthy Hindu, 
governed hy tlie Mitnkshara kaw, died on 
the Angu.st 1908. Shortly before in's 
death, lie had executed a testamentary instru¬ 
ment on the ISth August 1908, which was 
registered two days later. Cunput Narain 
lefta widow, Malida Koeri.a daughter, Uamjot 
Koeri and several agnatic relations. J mmed late¬ 
ly upon liis deati), disputes broke out among 
these parties, and the substantial question.s 
in controversy were, first, whether tlie alleged 
Will was genuine and had been executed by 
the testator with a sound disposing mind; 
secondly, whether his relations were members 
of the same joint family and whether their 
properties were joint; thirdly, whether the 
widow and the daugliter were successively 
entitled to any portion of the estate left by 
the deceased. On the 26th October 1908, 
the parties executed an ekrarnama, by which* 
they appointed iiabu Laldliari 8ingh as 
arbitrator to decide tlie matters in contro¬ 
versy. They hirther undertook to abide by 
his decision, to have the award filed in a 
competent Court, and to get a deed of family 
arrangement executed in terms thereof. The 
arbitrator made his award on the 20th 
Februa.-y lOOK, and on the 7tl. June follow- 
ing, Malida Koeri, the widow who was des- 
crihed as the first party, made an application, 
under section 20 of the Second Schedule of the 
Lode, to Snhordinate Judge of Patna for leave 
to hie the award. The agnatic relations, who 
niiiy he called the Singhs, described as the 
second party, and the daughter llainjot 
Koeri, described as the third party, were 


made parties to this application. Notices 
were served upon the opposite parties, 
but objections were taken on behalf of 
the Singhs alone. The Subordinate Judge 
overruled tliese objections, and direct¬ 
ed the award to be filed and a decree drawn 
up on the basis thereof. Tlie Singhs have 
now appealed to this Court, and on their 
behalf, the deci.sion of the Subordinate Judge 
has been a.s.sai]ed sub^ftantially on five 
grounds, namely, first, that the reference to 
arbitration was invalid, as tlie question of the 
genninenes-s of a testamentary instrument 
cannot be determined by arbitration; secmdly, 
that the Court of the Subordinate Judge bad 
no juri.sdiction to entertain tiie application 
to file the award, becau.se the Court of 
Probate has exclusive jurisdiction to deter¬ 
mine the genuineness of a Will; thirdly, that 
os the widow hail, on the .Ird July, 1909, 
applied to the Court of Probate for Probate of 
tlie Will, she must be taken to have made her 
election, and could not therefter proceed with 
the application to file tlie award; fourthly 
that the award, on tlie face of it, was illegal,' 
because it was based on private inquiries 
made by the arbitrator; and, that the 

awaid wa.s illegal, because it was incomplete 
and did not decide at least one fundamental 
question referred to arbitration. Tiie first 
three ground.s, it will be ob.served, are in the 
nature of objections in bar, and relate either 
to the validity of the agreement to refer to 
arbitration or the jurisdiction of the Court to 
entertain the application to file the award 
and determine the question raised thereon. In 
support of these contentions, reliance was 
placed upon the cases of Romani Debt v 
Kumudiiandhu M'^okerjee {\), Ghellabhai v* 
Nondnbhai (2), Monmohini v. Ranga (3) 
Kunja Lai v. Kailash Chandra (4) imeer 
Chand V Mohanund Hibi (5). Sarada Kanto 
Ras V (wbindo }Iohan Lfas ({>) nnd Fagan v 
{7), It may be added, deals with the 
same matter. The first two. at least, of the 
questions raised are of .some nicety and need 
not be decided on the present occasion. 


18 r- 


(1) 1-i C. \V. X. 924: 7 Imf. Cns. 121); 12 


). 


(2) 21 li. 33.',. 

(8) 31 C. 3r>7. 

(4) 54 C. W. X. lOliS; 7 Irul. Ca..^. 740 
(•i) 0 U. L. .). 4.^3. 

{•■i) 12 0. L .]. 91; Vy I,Ml. 0:14.91 I 
l7) (I8i9; i2 Ir. Iv, R. 
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because we are clearly of opinion that the 
fourth and fifth grounds, which relate to the 
validity of the award, must prevail. 

In so far as the fourth objection taken by 
the appellants is concerned, it is well-settled 
that, in arbitration proceedings, both sides 
must be heard and each in the presence of 
the other. However immaterial the arbitrator 
may deem a point, lie should be very careful 
not to examine a party or a witness upon it 
except in the presence of tlie opponent. If 
he errs in t^is respect, he exposes himself to 
the gravest censure, and the smallest irregu¬ 
larity is often fatal to the award. In support 
of his position, reference may be made to the 
decision of the House of Lords in Drew v. 
Drew (8), where Lord Cranworth, L C., said 
that he agreed with Lord Eldon that the 
principles of universal justice required that 
the person who is to be prejudiced by the 
evidence ought to be present to hear it 
taken and that an arbitrator entirely mis¬ 
conceived his duty who took upon himself to 
hear evidence behind the back of the party 
interested in controverting it. This rule has 
been recognised in cases of high authority, 
amongst which may be mentioned, Harvey v. 
Shelton (9), In reHick(\Q), hire Titlswell (11), 
Walker v. Vrohisker(\'l)yFHaiherstone v. Cooper 
(13), Dobson v. (rroves (14), In re Flews awl 
Middleton (15), In re Brook (16), and Oswald 
v. Grey (17). The same view has been 
adopted in the American Courts as based 
upon broad principles of justice, equity and 
good conscience, and it has been ruled by 
the Supreme Court of the United States that 
the arbitrator cannot take it upon himself to 
listen to evidence on behalf of either party 
behind the back of the other, and where such 
evidence has been received, the award made 
cannot be treated as binding. Lutz v. Linthi- 
cum (1^); see also Moshier v. Shear (19) and 

(H) (1855) 2 Macq. 1. 

(1844) 7 Beav. 4.55, 13 L. J. Cli. 466. 

(10) (1819) 8 Taunton C94; 21 fl. R. 511. 

(11) (1883) 33 Baev. 213; 11 Jnr. (n. s.) 143. 

{\2> (1801) C Vea. 70; 5 R. R 223. 

(13) (1803) 9 Ves. 67. 

(14) il8l4/ 6 B. 637; 14 L. J. Q. B. 17; 9 Jnr, 
86 . 

»15) (1845) 6 Q B. 845; 14 L. J. ( 5 . B. 139j 9 Jur. 

(16) (1845) 15 C. B (n. 8 .) 403; 33 L. J. C, P.246; 
10 Jur. (.s. 8 ) 704; 10 L. T. 378. 

(17) (185.5) 24 L. J. Q. B. 60. 

(18' (18 4> 8 Peters 175. 

(19) (l882) 102 III- 169; 40 Am. Rep. 573. 


Small V. Trickey (20). A similar view was 
adopted by the learned Judges of the 
Allahabad High Court in Daya Kissen v. 
Dharmadas (21), where it was held by Edge, 
C. J., that it was legal misconduct on the 
part of an arbitrator to make private 
inquiries and to base his award on informa* . 
tion which he had privately obtained and 
which the parties had no opportunity to 
check, in the case before us, the award 
recites on the face of it that the arbitrator 
held, partly on evidence taken before him 
and partly on private inquiries, that the Will 
executed by Gunpat Narain was genuine. 
This it was not competent for him to do. See 
the authorities collected in the Laws of 
England, edited by Lord Halsbury, Vol. I, 
page 480, note (/) and ((?). Consequently, on 
this ground alone the award must be taken to 
have been vitiated. 

6/1 n so far as the fifth ground urged on 
behalf of the appellants is concerned, we are 
of opinion that it is equally well-founded. It 
is well-settled that an arbitrator must be 
careful to see that his award is a final deci¬ 
sion on all matters requiring his determina¬ 
tion. The obligation so to decide depends 
upon the question whether the submission 
requires tliat all or only some of the matters 
in dispute are to be determined by 
Wrightson v. Bywater (22), Randall v. 
dall ( 2 . 3 ), Samuel v. Cooper (24), In re Wngld 
(25), Whitworth v. HuUe (26), Doe v. Homer 
(27), Stone v. Phillipps (28), Wakefield v. 
Llanelly Ry. Co. (29), Mitchel v. Staveley (30h 
Wilkinson v. Page (31), Fagan v. Fagan (7) 
and Bowes v. Fernie (32); see also authorities 
collected in the Laws of England, edited bx 

(20) (1856) 41 Maine 507; f .6 Am. Dec. 265. 

(2l»4A L. J. 1.59; A. \V. N. (1907175. , 

( 22 ) (1838, 3 M. <t W. 199; 6 D. P. 0. 359; 1 H. A 
H. .50; 7 L J. Kx, 23. 

(23; (180.5) 7 East 81; 8 R. R. 601; 3 Smith 90. 

(24. ( 835) 2 A. A E. 752; I H. A W. 86 . 

(26) (1841) 1 Q. B. 98; 4 P. A D. 7 0. 

(26) (1866) L. R. I Ex. 261; 35 L. J. Ex. 149; 1- 
.Jur. (N. 8 ,) 652; 14 L. T. 445: 14 W. R. 736. 

(27) (1838) 8 A. A E. 235, 3 N. Al’. 344; Vf. W. A 
H. 348; 2 Jur 417; 7 L. J. Q. B. 164. 

(28) (18.37) 4 Bing. (n. c.) 37; 5 Scott 277; 6 D. P. 

C. 247; 3 Hodges 302; 7 L. .1. C. P. 54 

(29) (1865) 3 DeG. J. A S. 11; 34 Beftv. 245. 

(30) (1812) 16 East. 58; 14 R. B. 287. 

(31) (1842) 1 Hare 276; 11 I.. J. Ch. 19'; 6 Jor. oQ, 

(32) (1838) 4 Mvl. A G. 160. 
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same rale has been adopted in the Amerioan 
Courts in a series of decisions amongst which 
may be mentioned, Kleine v. Cotara (33) and 
Smith V. Potter (34). The position, of course, 
is different where the arbitrator is empowered 
to make one or more awards at liis di.scre- 
tion, as in Dowse v. Cox (35), Wrighto^i v. 
Bywdler (22), and the decision of this Court 
in the case of Sashimukhi Dahya y. Nohin 
Chandra (36), most be taken to fall within 
this class of cases. In the case before us, 
however, it was clearly the duty of the 
arbitrator to give a complete adjudication of 
the matters in controversy. I n our opinion, 
he has failed to do so, for his award, upon a 
reasonable construction of the whole of the 
instrument, must be tiken to have left 
undecided one of the cardinal points in con- 
[jroversy, namely, whetlier tlie testator 
pelonged, with the present appellants, to a 
joint Hindu family. There is also room for 
doubt whether tlie arbitrator has decided 
the question of testamentary capacity of the 
deceased at tlie time of the alleged execution 
of the Will. The award is consequently 
open to the objection of incompleteness, 
and on this ground also, its validity cannot be 
sustained. 

The result, therefore, is that this appeal 
most be allowed, the order of the Subordinate 
Judge di.scharged, and the application to file 
the award dismissed with costs both here 
and in the Court below. We asse.ss the 
hearing fee in this Court at five gold mtdinrs. 

Appeal allowed. 

(33) (1814) 2 Gal. 61; U I'Vd. Cas. 732 

(34) (1855) 27 Vermont 304; 65 Am. Dec. 198. 

(35) (1825) 3 Bing. 20; 28 R. R. 565; 10 Moore, 272; 
3 h. J. (o. 8.) C. P. 127. 

(36) 4 0. li. R. 92. 


Skoond Civil Ai’PKAL No. 975 ok 1910. 

April 29, 1911. 

Present: —Mr. Justice Grirtin. 

BOHR A GAJADHAR SINGH— Plaintikk— 

Appellant 

versus 

GIRI) H A RI L A L — D E K E N D A N t — 

Respondent. 

Res judicata —Former Uecltiion tli'it plaintiif joti chfi^eil 
ylol A only —Sf’C'iH'l Hoit that hr jiiiixlutst’il .1 anil R, 
whether lirn. 

'Die plaintilV piirclmsed a certain |)lot of lun<l wdiicl) 
liud been previoii.sly mortgaged to the defendant. The 
plaintiff instituted asiiit for redemption and obtained 
n decree. It was decided in execution of tliat 
ilecreo, on tlu? fibjcction of the def<*ndant, that tin* 
plaintiff ha<l piirehastMl prop-M'ty A «)nly. lie sub- 
se(|uently brought a suit for po.ssession of properiv 
B on the strength of flic* same sale ; 

Held, that the suit was liarred as res jinlicatn. 

Second appeal from tlie decision of the Ad¬ 
ditional Sub Judge of Agra, dated 22tKl 
August 1910. 

Mr. (iovind Prashad (with him Mr. Culzari 
Lai), for the Appellants. 

Mr. Satya Naraiu, for the Respondent. 

J U DGMMNT.—The plaintiff purchas¬ 
ed a certain plot of land which had 
been previously mortgagad to the defend¬ 
ant. The plaintiff brought a suit for 
redemption of the mortgage and obtained a 
decree. In execution of the decree he obtained 
posse.ssion of a certain plot of land. Objection 
was taken by the defendant, and it was found 
that tlie plaintiff w’as entitled to posses¬ 
sion of a plot .shown in the map in the pres¬ 
ent case a.s ABC D only and not to the 
other plot shown as B K F C in the same map. 
This was decided in the year 1903. The 
plaintiff has instituted the present suit for 
possession of the plot B E F C on the strength 
of the same sale. Both the Courts below have 
dismissed the suit. Tlie plaintiff wishes to 
adduce evidence to show that what he really 
purchased were two plots A B CjD and B E FC. 
Both the lower Courts have held that the 
provisions of .section 92 of the Evidence Act 
preclude him from producing evidence to show 
the existence of facts in variance wdth the terms 
of the sale-deed. The plaintiff has also claim- 
ed a certain lane adjoining the plot in suit on 
the east. Both the Courts below have 
held that this lane is not included in the sale- 
deed. The plaintiff wished to show by oral 
evidence, that it was included. But as stalled 
above, the Courts below did not allow oral 
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evidence to be produced on this point also. 
He comes here in second appeal, and it is con* 
tended on his behalf that, under the provisions 
of section 92 of the Kvidence Act, only parties 
to a deed or their representatives are excluded 
from adducingevidence for the purpose of con¬ 
tradicting, varying etc. the terms of the deed. 
Ihe defendant to the suit was not a party to 
the sale-deed nor is he the representative of 
the vendor. He tliat as it may, I do not 
think the case is one in which the plaintiff 
should be permitted to re-open the matter 
which has been decided in the litigation wliich 
came to an end in 190-3. It was then decided 
that what the plaintiff had purchased was the 
plot A B C I) and not the plot B K F C. The 
matternow in suit wasdirectly and substantial¬ 
ly in issue in the former litigation. The plain¬ 
tiff cannot now be permitted to re-open the 
matter. The appeal is dismissed witli costs 
including in this Court fees on the higlu-r 
scale. 

Appeal dismissed. 


ALLAHABAD HIGH COUHT. 
Second Civil Appeal No. 91 of 1911. 

April 25, 1911. 

Present: —Mr. Justice Baner.ii. 
BKCHAI SINGH and another- Plaintiffs 

—Appellan l-S 

VCK6VS 

SHAMl NATH TEWAKl and otiieus— 
Defendants—Kespon dents. 
Pre-emption—Drcrer in javour oj j>lninli(f on inty. 
menf of certain M^’ceijicd sum—Jn,lament..khhn- liahic 
to costs — Set-off. 

hi a pre-emption Huit phuntifT’s feuir ua.s rlocn-e.l on 
payment of Ks. 321.12, Tho <lecTfe i*rovifl(Hl tlmt if 
payment was mmle within a month, the plaintifT 
would get Rs. 9-11 as costs from (ho ju.lgmont-dohtor. 
The plaintiff paid Ks. 324 within tlie time fixed : 

Held, that he was entitled to set-off the balance 
of annas 12 against the costs payable to him. 
Ifhriy.OopalSaran,^A.Sbl^,J>arman(nid Hoot v 

1 I T IL ^ HfOG; 198; 3 

A, L. J. 804, followecl. 

Second appeal form the decision of the 
District Judge of Gorakhpur, dated the 9th 
December, i9l0. 

ilr. Oobind Fruehad, for the Appellants. 

Mr. Sital Fras/iad, for the Respondents. 
JUDGMENT.—"Ibis is a decree-holders’ 
appeal in a case in which tliey obtained a 
decree for pre-emtion and has arisen under 
the following circumstances;—On the dlst 


of March 1909, a decree was passed in favour 
of the decree-holders by the Court of first 
instance decreeing pre-emption to them on 
condition that they should deposit Rs. 324 
as purchase-money within one month. This 
sura of Rs. 324 was deposited within the 
time allowed and possession was obtained by 
tbe decree-holders. An appeal was preferred 
against the decree of the Court of first in¬ 
stance and tbe lower Appellate Court increas¬ 
ed tbe amount of the purchase-money by 12 
annas, which it directed the plaintiffs pre* 
emptors to pay within one month of the 
date of its decree. The decree, as the law 
requires, provided that in default of payment, 
the suit would stand dismissed, otherwise 
on payment of the purchase-money the plaint¬ 
iffs would get their costs in both Courts, 
those costs amounting to R.s. 9-11. The 
judgment debtors tiled an application praying 
for restoration of possession on the allegation 
that the additional 12 annas awarded by 
tbe Appellate Court had not been paid by the 
plaintiffs-decree-liolder.s, and that, therefore, 
their suit must be deemed to have been dis¬ 
missed. The decree-holders alleged that they 
had paid the 12 annas to tlie defendants in 
cash but tbe Court of first instance disbelieved 
the evidence adduced on the point and allow¬ 
ed the application of the defendants and 
directed that possession should he restored to 
them. This order has been afiirmed by the 
lower Appellate Court on grounds which it is 
not easy to follow. Tlie learned Judge states 
ill his judgment tliat he refn.'Jes to interfere 
(1) because the plaiiitiffs-appellants are pre- 
emptors and pre-emption is a weak right. 
That is wholly immaterial for the purposes 
of this case. The question was whether the 
decree had been complied with and not whe¬ 
ther the plaiiitiff.s’ right was or was not a 
wtak right. The second reason of the learn¬ 
ed Judge is tliat lie who seeks equity must 
do equity. That is, no doubt, true, but in 
this case equity was in favour of the plaintiffs 
who Iiad obtained the decree and against 
the defendants ns I shall presently show. 
Tlie third reason wliich the learned Judge 
gives in his judgment in deciding against 
the appellants is that even if the evidence 
adduced by them as to the payment of 12 
annas be true, the appellants would still 
deserve to lose their case for being 
such fools as to make a payment in pre¬ 
emption decree and not even take a written 
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receipt for it.” If the plaintifFs-pre emptors 
did, as a matter of fact, pay the 12 annas 
which they alleged having paid, the mere fact 
that they did not take a receipt should not 
prejudice their case. If the payment was 
made, they are entitled to the fruits of their 
decree whether or not they were so foolish as 
not to take a receipt. However, irrespective 
of tlie reasonings of the learned Judge and 
in spite of the finding of the Court of first 
instance that the additional 12 annas decreed 
by the lower Appellate Court in the suit 
for pre-emption were not paid, the plaint¬ 
iffs would not be deprived of the fruits of 
the decree, if they in fact and substance 
complied with the decree. As I have said 
above, the decree of the Appellate Court pro¬ 
vided for payment of R3.d24-12, the purchase- 
money or any balance that might bo due, 
within one month of the date of the decree 
and it further provided, that in case of 
default the suit would stand dismissed, hut 
that if payment was made, the plaintiffs were 
to get their costs amounting to Ks. 9-11. 
The result of the decree was, therefore, this 
that the plaintiffs were to pay Rs. 321-12 
and to recover Rs. 9-11. Admittedly, tliey 
have paid Rs. 321 and it has been found 
that they did not actually pay the 12 annas. 
But they were entitled to a sum of Rs. 9-11 
for costs and from that sum they were also 
entitled in equity to deduct any portion of 
the purchase-money, which they had not 
paid. In this case the unpaid portion of the 
purchase-money was 12 annas only and this 
sum of 12 annas they were entitled to de¬ 
duct from Rs. 9-11 awarded to them as costs. 
This case is similar to the case of fshn\ 
V. Ram Gopal Saran (1). Applying the rule 
laid down in that case, the plaintiff.s were 
entitled to set-off the unpaid portion of the 
purchase money again.st the costs, payable to 
them, those costs being in excess of the 
unpaid portion of the purchase-money. The 
same principle was laid down in Parmanand 
Rout V. (iuhardhan Sakai (2). Following 
these rulings, I must hold that the decree in 
this case was fully complied with and the 
judgment-debtors were not entitled to be 
restored to possession. I allow the appeal, 
set aside the order of the Courts below and 
dismiss the respondents’ application for res- 

(1)0A. 3.il. 

23 A. 070; A. \V.X. {m}) 19i, 3 A. L,. J. 3n. 


toration of possession. Under the cir¬ 
cumstances, I make no order as to costs. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Civil Rci.e No. 4G82 of 1910. 

April 10, 1911. 

Present: —Mr. justice Chitty and 
Mr. Justice N. Chatterjea. 

AICHIL CHANDRA DFV- Defendant— 

Petitio.neu 

versus 

AKHIL CHANDRA BISWAS and otueks— 

Plaintiff.s - Re.spondents. 

Spi’cijic Arl (I of 1877^ 9— Dixpossen^iou of 

leiinnt, ir)u niimunts (o th't<poss<.'xilon of lati'llord. 

'I’lu? ilisposscssion (jf a tenant is a ilispoesession of 
tlie landlord for which tlie landlord e.Tn bring a 
possessory snit under section 9 <*f the Specilic Relief 
.Vet. 

ChoiciUimui v. Jahinvi, 13 C. W. N. 
303; 1 Irnl. Cas. 150; Biu'luba.-ii/ti Chvadkrani v. 
Junhobi Choivdhnini, 13 C W. N, 307 note; 1 Ind. 
Cas lot; Janiiki S^nth llotj Cbotvdhurtj v. Dinanioni 
Orjicdhraiii, 13 G. \V. N. 30.5; 1 Ind. Cas. 152; Shynnia 
Chiini V. Mtthoincd Ali, 13 C W. N. 835; 3 Ind. 

Cas. 400; 10 C. L. .1. 30 ainl Xobhi Das v. Kailush 
Choiidni Deij, 7 Ind. Cas. 924; 12 C. L. J. 483; 15 C. 
\V. X 294 bdlowod. 

SoudtoH Shoinc v Sheik Ilcliin, 6 C. \V. N. G16, dis- 
.sented fro!ii 

Rule against the judgment of the Munsif 
of Patiya dated June 7tli, 1910. 

Babu Sachindra Prasad Ghosh, for the Peti¬ 
tioner. 

Babu Prohodh Kumar Das, for tlie Opposite 
Party. 

JUDGMENT.—This is a rule issued 
at the instance of defendant No. 1 calling 
upon the plaintiff, the opposite party, to 
show cause why the decree in hi.s favour in a 
suit under .section 9 of the Specific Relief 
Act should not he set saide on the ground 
that he liad not been disposses.sed within the 
meaning of that section. The point raised 
by the rule is whether the ouster of a ten¬ 
ant is an ouster of the landlord for which 
the landlord can sue under section 9. The 
rule was granted upon that ground, and we 
tliink that we must not travel beyond that. 
As to this point, it has been before the Court 
in a number of cases. In favour of the 
present petitioner is the case of Sonaton 
Shoine Sheikh Helim (1) decided in 1902. 


(1) CC. W.X. 616. 
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On the other side are the cases of Bindubasini 
Ohoudrani v. Sremati Jahnavi (2) decided in 
1897; Binduhasni Ch'>udmni \.Janhohi G/iojid- 
rani (3) decided in 1892, Jayioki Nath 
Roy Chowlhnry v. Duiamoni Ohoudrani (4), 
Shyama Churn Ohosh v. Mahomed All (5) 
and Nohin Ghunder Doss v. Kailash Chandra 
Bey (6). We ashed for a reference to any 
decision in whicli the case of Sonaton Shnme 
V. Sheikh Ilelim (1) followed; but 

the learned Pleader for the petitioners has 
been unable to refer as to any such case. He 
asks that, having regard t) the conHict of 
rulings between that cise on the one 
hand and the cases to which we have 
alluded on the other, a reference should be 
made to a Full Bench. But, having regard 
to the number of rulings which are against 
the ruling in Soyiatam Shome v. Sheikh Helim 
(l)t '^6 do not think that we should be 
.justified in following that course. Nor do 
we think that the importance of thi.s case de¬ 
mands It. We think that the Court should 
not interfere in this matter, and that this 
rule should be diacliarged with costs, two 
gold mohurs. 


(2) 13C.W.N.,,.,3;.,nH.Cas'“l;“ 

(3) 13 C. W. N. 307; Xotc, 1 fnd. Cns. I.'jI. 

(4) 13 C W. N. 305; 1 I,„I. Cnj*. 152. 

(6) 12 C. L. J. 483; 7 Ind Caa. 924; 15 C. W. 2?4. 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 2237 of 190o 

April 2 ^1911. 

Present —Mr. Ju.stice Mookerjee and 
Mr. Justice Teunon. 
SUUAilAN JAMADAR and others— 
Defendants—Appellants 


versus 

BLHAR.I MAHTON and another_ 

Plaintiffs - and others—remaining 
Defendants—Re.spon dents. 

Landlord and tcnant^Transfer of non-tran^fcmb 
holdifig—Acceptance of rent by goirmsta of landlm 
from tran>^feree—Whether landlord bound by receipts- 
Authority of gomaata—Barden of proof—Scope 
agent's authority^Decision on particular facts~Ev 
dence Act (I of 1872^, $. 103. 

It cannot be affirmed as a general propusitioii c 
law that a landlord is always bound by tho receipt 
given by his patwarie or gomattas with regard to pay 
ments of rent made by purcLasci’s of a uon-transfer 
able holding. 


Ci9ii 


It must be decided on the particular facta abou^ 
the scope of the authority of a gomasta to bind hi® 
principal. The burden of proof in the first instance 
13 upon the landlord to show the precise scope of the 
authority ho had conferred upon his agent, because 
this is a matter peculiarly witliiii his knowledge. 

Where it has boon found that rent was paid by tho 

transferees for about six years, but tho landlords did 

not repudiate tho act of their gomastas who received 
the rent, and have not offered to refund tho money 
received on their belialf by the agents, of whicli 

persurnably they enjoyed the benefit during all these 
year.s: 

Beld, that the act of tho agent was within the scope 
of his authority, and tho acceptance of rent by him 
from the transferees was sufficient recognition of 
their as tenants of tho holding 

Xahakumari v. Behari Lai, .34 C. 902; 2 M. L. T. 433. 
6 C. L. .1. 122: 11 C. W. N. 8G5; 4 L J. 570; 9 Bom; 
L. U. 846; 17 M. L. J. 397, referred to. 

Appeal from the decree of the Sub-Judge 
of 1 atna, dated July 14th, 1908, affirming that 
of Ihe Munsif of Bihar, dated March 26th 1903. 

Babus Rant Chandra Majumadar and Swen- 
dra hath Cuha, for the Appellant, 

Maulvi Mahamniad Mustafa Khan, for the 
Respondents. 

JUDGMUNT.—This is an appeal on 
behalf of the defendants in a suit commenced 
by the plaintifTs-respondents for a declaration 
that a rent-decree and the execution-.sale held 
on the basis thereof were collusive and fraudu¬ 
lent and did not in any manner affect their 
title to the occupancy-liolding in dispute. 
The common case of the parties is that one 
Gopal Mahton and his brother Pandit Mahton 
were the tenants of the holding under the 
defendants-landlords. On the 26th December 
1901, the tenants transferred the holding to 
the present plaintiffs. Subsequently, the 
landlords sued tlie transferors for arrears 
of rent in respect of the years 1311 to 1313. 
The application of the present plaintiffs to 
intervene in this suit was refused and a decree 
was made by consent in favour of the land¬ 
lords. In execution of this decree, the hold¬ 
ing was put up for sale and purchased by 
the thirteenth defendant. The plaintiffs 
allege that no rent, ns a matter of fact, was due 
in respect of these years, that since their 
purchase they had regularly paid the rent to 
the landlords, and that the rent suit, as well 
as the proceedings subsequent to the decree 
made thereunder, were fraudulent and 
collusive. The Subordinate Judge, in con¬ 
currence with the original Court has, found 
that the rent for recovery whereof the suit 
was brought was not due to the landlorii 
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that the rent had been duly paid by the 
plaintiffs from 1308 to 1313, and that, there¬ 
fore, the rent suit and the execution proceed¬ 
ings must be deemed fraudulent and 
collusive. A question was also raised before 
the Subordinate Judge as to whether the 
plaintilfs had a valid title, such as would en¬ 
able them to maintain the suit. It was 
argued on behalf of the landlords that tlie 
holding was non-transferable and that con¬ 
sequently the plaintiffs had net acquired a 
valid title by their purchase. The Subor¬ 
dinate Judge found that the liolding was not 
transferable but he held tliat as rent had been 
accepted from the plaintiffs by tlio gomasfa 
of the landlords on their behalf, they had 
acquired the status of tenants in relation to 
the hoding purchased by tlieni. In support 
of this view, the Subordinate Judge relied 
upon the case of Pyari Mohun Mnkliopadhya 
y.Oopal Paik (1). 

The defendants liavo now appealed to tliis 
Court, and on their behalf the decree of tlie 
Subordinate Judge has been assailed .sub¬ 
stantially on the ground t):at the acceptance 
of rent from tlie plaintiffs by the gomasta of 
the landlords was not binding upon the latter, 
unless it was proved that the gomasta acted 
within the scope of his authority. In support 
of this proposition reliance has been placed 
upon the case of B/iajohuref’ Barick v. Aka 
Oolani Ali . Reference has also been made 
to the cases of Beni Pershad Koeri v. Gober 
dian Koer (3) and Beni Pershad Koeriv. Rain,’ 
dahim Pandey (4) tosliow that a gomaiffa of a 
landlord has no authority to bind the latter 
in the matter of the recognition of the sub¬ 
division of a holding by the tenants. In our 
opinion the decree of the Subordinate Judge 
must bo maintained, though we are not pre¬ 
pared to affirm as a general proposition of law 
that a landlord is always bound by the 
receipts given by his paiwaris or gomastas 
with regard to payments of rent made by 
purchasers of non-transferable holdings. 

We may, at the outset, observe that neither 
the case of Bli.ijohnrree Barick v. Aki Gdam 
All (2) nor that of Jagdishur B'luttic'iarji v. 
Joymoni Devi (5) purports to lay down any 

(n25C;2C’. W. N.37.3. 

(2) iG W. K. 97. 

(3) 0 0. \V. N. 823. 

(4» 10 C. W. N. 210 

(o) 25 (J. 533 Sole-, 2 C. W. N. 37S 


if flexible rule of law. If a question arises as 
to tlio authority of a gomastu to bind tlie 
lanJlord by his act or omission, it must be 
decided on the particular facts, as in every 
other case, about the scope of the authority of 
an agent to bind his principal. The burden 
of proof in the first instance is upon the land¬ 
lord to show the precise scope of the 
autliority he had conferred upon his agent, 
because this is a matter peculiarly witliin his 
knowledge. (Section 103, Indian Hvidence 
Act). Now, in the case before us, no evidence 
lias been given on tlie side of the land¬ 
lords to sliow the precise scope of the 
autliority conferred by them upon their pafwari 
or gomasta. Their contention apparently has 
been that no pativari or g :masta can have 
authority to bind tlie landlord by the accept¬ 
ance of rent from the transferee of a non- 
transferable occupancy-holding. This, clearly, 
is an extreme proposition which cannot 
possibly be sustained. In the ca.se before us, 
liowever, tliere are circumstances wliich 
undoubtedly militate against the contention 
of tlie landlords-appellaiils. Tlie Subordinate 
Judge has found tliat rent w’as paid by the 
transferees from 1808 to 1313. The landlords 
have not up till now repudiated the act of 
their agents. They have not even now offered 
to refund tlie money received on their behalf 
hi'their agents, of wdiich presumably they 
have enjoyed tlie benefit during all these 
years. Under such circuniitances, the Court 
may reasonably draw the inference that the 
act of the agent was within the scope of his 
authority. The Court may also, in the 
alternative, draw the inference that as the 
landlords liave acquiesced in the act of their 
agent for a number of years, it is no longer 
open to them to repudiate it even though it be 
a fact that their agent acted beyond the scope 
of his authority. This view of the matter 
does not appear to have been realised in some 
of the judicial decisions to which ourattentiou 
was invited by the learned Vakil for the appel¬ 
lants. In tlie cases of Beni Pershad Koeri v. 
(loherdhan Koeri and Beni Pershad Koeri 
V. Ram Dakin Pandey (4), it was assumed, as 
a matter of law, that when an agent of the 
landlord has recognised the sub-division of a 
holding, his act is not binding upon his master 
while in the cases of Jagadishur Bhutta^ 
charji v. Joymoni Deri (5) and Pyari Moknn 
Mnkhopadkya v. Gopal Paik (1), it was 
assumed that the landlord was bound, as a 
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matter of law by tlie act of his agent. As 
we have already explained^ no such inflexible 
rule of law can be laid down. Under the 
circumstances of tlie case before us, we are 
clearly of opinion that the landlord has failed 
to show that tlie agent acted bftyond the scope 
of his authority. It has not been, and it 
cannot be, disputed that if the ^omasta or 
■patw^rt acted within tlie scope of his 
authority, acceptance of rent by him from the 
plaintiffs-transferees was sufficient recognition 
of their sfafus as tenants of the disputed 
holding. Xobakiimari v. Behari Lai (6). 

The result is that the decree of the Court 
below is aflirmed and this appeal dismissed 
with costs. 

, , Appeal dismissed, 

(0) 34 C. 0C2; 2 M. L. T.433: C C. L. J. 122; H C. 
W. N. 865; 4 A. L. J. 570; 9 Hum. L. R. 846; 17 M L 
J. 397. 


ALLAHABAD HIGH COURT. 

Civa Revision No. 6 of 1911. 

April 20, 1911. 

Present: —Mr. Justice Banerji. 

DORI LAL— Pl AINTI FF —A l‘[’LICANT 

versus 

PATTI RAM AND OTHEHs- Defendants— 

Respondents. 

Joint (Iccrce-^Joint propvrtij •>[ jufhjmoit.dcbtors fold 

tn execution—Unv of (hr jHd>jmri,t dchfora 
money to nsidr sale — Civil t^ruerdnre Codr (Art 
XIV of 1882^, n. 310^1 —Side .'‘rf nsldr — S'lit for con- 
fribiitiun—Contmct Act (IX of 1872;, j*. (]9—Rr. 
iinbnrxemcut—To what extent-Whether ronfribiition 
can he in respect oj 5 per cent, dcfosif and ev.ds in mak- 
illy appheation under sertion 310.1. 

Ono M. hat! a clecroo against D. and /’. In c.xccntiun 
of that decroc certain property of the judgment, 
debtors was attached and sold. After the sale, IJ. 
made an applicaticm under section 3I0A of’the 
Code of Civil Procedure, 18K2, to have the sale set 
aside and deposited the requisite amount of money 
under that section. The sale was sot aside, wliereupon 
D. instituted the suit for eontrilnition against P. He 
included in his claim not only the amount of the 
decree but also 5 per cent, deposit made under section 
«110A and also the costs of the application under 
that section: 

Held, that the deposit made by 1). in this case was 
not voluntary or gT^tuitous, that he was, therefore, 
entitled to be re-irnbursed under section 69 of tlio 
Contract Act for the payment which he made for 
P., but that he was not entitled to claim any portion 
of the 6 per cent, deposit which he was required to 
make under section 3I0A, inasmuch as that deposit 
was made for his own benefit only. There w’as no 
obligation on the defendants to pay that amount as 
they did uot want to have the sale of their property 


set aside. For the same reason, the plaintiff was not 
entitled to a share of the costs of the application 
under section 310A. 

ynyawhnl Boyec Ammanee Ainmal v. A'anta Pillai 
Markaijnr,33 15, 3 Ind. Cas, IP; 6 M. L. T. 162j 
19 M. L. J. 489, not followed. 

Fatima Kfinfun Clwwdhrain v. Mahommed Jan 
Choirdhnj, 12 M. I. A. 65; I B. L. R. (P. C.) 21; 10 
\\ . 11. (P. C.) 29, DiiUchand v. RamJeishen Singh, 7 C, 
618; Ram Tuhtil Sinyh y. Bisesicar Lai Sakoo, 2 I. A. 
131; .13 W. R. ,305; 15 B. L. R. 208, Suchand Qhoxal 
Balram Mardana, 38 C. 1; 14 C. W. N. 945; 12 0. L. 
J. 566; G Ind. Cns. 810, referred to. 

Revision against the decree of the Mun- 
sif of Farrukhabad, dated the 13th July 
1910. 

Mr. Surendro Nath Sen, for the Applicant. 

^Ir, Goioind Prashud, lor the Respondents. 

JUDGMENT.—This is an application 
for the revision of a decree of the Munsif of 
Farrukhabai exercising the powers of 
Judge of a Court of Small Causes, by 
which he dismissed a suit brought by 
the plaintiff-applicant, for contribution 
under the following circumstances. One 
Mehdi Ali Khan held a decree for money 
against the parties to the suit and in 
execution of that decree caused the properly 
of the parties to be attached and sold. 
After the sale, the plaintiff made an appli¬ 
cation under section 310 A of the Cede 
of Civil Procedure, 1882, to have the sale 

set aside and he made the deposit required 
by the section. The sale was thereupon set 
aside and the decree was discharged and the 
parties remained in possession of their pro¬ 
perty. Tlie plaintiff contends that, as be 
satisfied the decree for which he and the 
defendants w'ere jointly liable, lie is en¬ 
titled to be reimbursed for the portion of 
file decretal amount for which the defend¬ 
ants were liable and which he has paid 
for them. He included in his claim not 
only the amount of tlie decree but also the 
5 per cent, deposit made under section 310A 
and also the costs of the application under 
that section. 

The Court below held, following the rul¬ 
ing of the Madras Pligh Court in Yagambal 
Boyee Ammeui Ammal v. Ncnia Pillai M'r- 
koyar II), that the payment made by the 
plaintiff wa.s a voluntary payment and that 
the suit was, therefore, not maintainable. R 
accordingly dismissed the suit. 

(1) 33 M. 15; 3 fnd. Cns- 110; 6 M. L. T. 162; 10 M. 
b. J. 489. 
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It is urged that the Court below was 
wroug in holding that the payment was 
voluntary. On the otlier hand, it is con¬ 
tended on behalf of the respondents that a.s 
the property was sold, the defendants must 
be taken to have satisfied the decree by 
reason of the sale of their property, that 
they did not desire that the sale should be set 
aside and that it was for Ids own benefit 
tiiat the plaintiff made the appIicaMon un¬ 
der section :U0A and must, therefore, be 
deemed to have paid the amount of tlie 
decree gratuitously. 

1 am unable to agree with this conten¬ 
tion. There can be no doubt that if, after 
tlie attachment of the property and before 
its sale, the plaintiff had discharged the 
amount of tlie decree, he could liave claimed 
contribution from the defendants. On this 
point the rulings of their Lordships of the 
Privy Council in I'aiima Khiifttn Chou-dhrain v. 
Mahaminad Jan Chowdry (2) and iHih Chatul 
v,Rnm Kishen Singh (d), are conclusive. Does 
the fact of the amount of the decree having 
been paid after the sale make any differ¬ 
ence? 1 am of opinion that it does not. 
The mere fact of the property of the parties 
being sold by auction was nut suflicient to dis¬ 
charge the decree. The decree would have 
been eatisHed if the sale bad been confir med and 
the amount of the decree had been paid to the 
decree-holder out of the sale proceeds; but if 
the sale was set aside before confirmation and 
the amount realised by the .sale was paid 
back to the auction-purchaser, the decree 
was not satisfied. It was tlie payment made 
by the plaintiff which sati-sfied the decree, 
although the payment wa'^ made under sec¬ 
tion 310A. This circumstance does not 
seem to have been considered by the learned 
Judges of the Madras High Court in the 
case referred to ab'jve. As tlie liability for 
the discharge of the decree lay on the 
plaintiff as well as on the defendants, there 
was an obligation on the plaintiff to dis¬ 
charge the w hole amount of tlie decree and 
be paid that amount not for his own benefit 
but for the benefit of the defendants also. It 
is true, as held by their Lordships of the 
Privy Council, in Ram Tahal Singh v. Rises- 

ivar Lai Sahoo (4-), that “it is not in every 

(•^) 12 M. 1. A. Go; 1 M. L. U. (P. C.) 21; 10 W. U. 
(P. C.) 20 

(3J 7 C. GtS. 

(I) 2 I. A. 131; 23 W. 11. 305; 15 D. L. n. 20S. 


case in which a man has benefited by the 
money of another ttiat an obligation to 
re-pay that money arises. The question is 
not to be determined by nice considerations 
of what may be fair or proper according 
to the highest morality. To support such 
a suit, there must be an obligation express 
or implied to re-pay. It is well settled 
that there is no such obligation in the case 
of a voluntary payment by A. of B.’s debts. 
In this case, 1 am unable to hold that the 
payment was voluntary or gratuitous. It 
was a payment wliich the plaintiff was 
interested in making for the discharge of 
a decree for which both the parties were 
liable and a portion of which the defen¬ 
dants were bound to pay. Not only have 
the defendants been relieved of their lia¬ 
bility under tlie decree hut they have 
been able to retain tfieir property of which 
they are admittedly in possession. Tliis, 
therefere, is a case which comes witliin 
the purview of section 69 of tlie Contract Act 
and tlie plaintiff is entitled to be reimbursed 
for tlie payment which be made for the 
defendants. He is, liowever, not entitled to 
claim any portion of the 5 per cent, deposit 
which lie was required to make under section 
.‘HOA, inasmucli as that deposit w'as made 
for Ills own benefit only. There was no 
obligation on the defendants to pay that 
amount as they did not want tf) have the sale 
of tlieir property set aside. For tlie same 
reason, the plaintiff is not entitled to a .share 
of the costs of the application under section 
310A. But, as regards the amount of the 
decree, since the defendants were bound to 
pay it, tile plaintiff is entitled to contribution. 

The view taken by me is supported by the 
decision of tlie Calcutta High Court in Such- 
and Ghoshal v. Ralaran Mardjua (5). The 
case before me is a stronger one than the case 
mentioned above. Tliere the plaintiff was not 
a party to the suit in which the decree was 
passed hut his property was sold. It was held 
by Jenkins, C. J., and Doss, J., that the 
plaintiff was entitled to sue the several 
defendants for ontribution, each according 
to his share in the decretal debt only, but 
not in respect of the deposit of 5 per cent, 
of the purchase-money. For the reasons 

(5) 38 C. I: U C. \y. N. 915; 12 C. L. J. 503; G Iml. 
C\is. SIO. 
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Stated above, I am unable, with great respect, 
to concur in the view taken by the Madras 
High Court in Yngamhal Boi/en Ammani 
Ammal v. Naraina Pillai Markayar (1), 
on which the respondents rely. 

The decree of the Court below is, in my 
judgment, erroneous an 1 must be set aside. 
I accordingly allow the application, reverse 
the decree of the Court below and send back 
the case to that Court with directions to 
reinstate it under its original number in the 
register, and determine the amount for which 
each defendant is liable, bearing in mind the 
observations made above. The applicant 
will get the costs of this application. 

Application alloiced. 


is. c. 15 C. W. N. 569) 

PRIVY COUNCIL. 

Appeal from the Cape of Good Hope. 

March 28, 1911. 

Present: ^hovd Macnaghten, Lord Robson 
and Sir Arthur Wilson. 

SAMUEL JACOBUS GRETVENSTEN — 
Plaintiff—Appellant 
versus 

DANIEL WiLHELMUS HATTINGH 

AND 01 HERS—Defendants—Respondents. 

Locusts —Owner’s right Ui drive nivay loc>ist.<^ from 
Uind — LiohUity to owner of land whrre they alight. 

rhe principles of law laid down for preserving; or 
regulating the settled course of a river, on which may 
depend so many of the rights and henefits of adjacent 
owners, are not necessarily appropriate to the course 
of an insect pest, which it is the interest of every one 
concerned to repel or destroy. 

The obligation of a landowner not actively to 
transfer to his neighbours a danger which lie himself 
has created or increased, is not inconsistent with his 
right to repel some extraordinary misfortune which 
comes to him by way of his neighlxiur’s land. 

If an extraordinary flood is seen to be coming, the 
f)Wncr may protect his land from it, and so turn it 
away without being responsible for the consecjucnces. 
Visitations of locusts arc in the nature of extra¬ 
ordinary and incalculable events, and landowners 
would be entitled, as an agricultural operation, to 
drive the locusts away just as they are entitled to 
scare crows, without regard to the direction they 
may take in leaving. 

Appeal from a judgment of the Supreme 
Court of the Cape of Good Hope aflBrming 
that of a Divisional Court, dismissing the 
action of the plaintiff. 

Sir R. Finlay , K. C., and Mr. Charles, for 
the Appellant. 

Mr. Gregory, K. C., and Mr. Beaumont, for 
the Respondents. 


JUDGMENT.—This is an appeal by 
the plaintiff in the action from a judgment 
of the Supreme Court of the Cape of Good 
Hope, which affirmed the decision of a Divi¬ 
sional Court (Mr. Justice Buchanan) dismis¬ 
sing the action with costs. 

The parties are all farmers in the district 
of Molteno, in the Cape of Good Hope. 

On the 25th November 1907, the ap¬ 
pellant’s farm was entered from the north 
by a swarm of locusts. They were “voetgang- 
ers,” i. e., young insects who had not yet 
acquired the use of their wings, and who 
trekked across the country on foot, eating 
the grass and crops on their way. The farms 
of the respondents lay to the south of the 
farm thus invaded, and were separated from 
it only by a comparatively narrow strip of 
veldt belonging to various persons. The 
locusts trekked across the appellant’s farm 
in a direction which made the respondents 
reasonably apprehensive for the safety of their 
own lands, and the steps they took to avert 
the anticipated danger have given rise to 
the complaint of the appellant. He alleged, 
firstly, that the respondents wrongfully 
and maliciously trespassed on his lands and 
drove the locusts back on to the cultivated 
portions thereof, so as greatly to increase 
his damage. On this point, there was a sharp 
conflict of testimony. The respondents 

allege that they went on the appellant’s farm 
at his request or with his approval in order 
to repel a common danger, and that if any 
trespass was, at any time, in fact committed, 
it was of a trivial charucter and without 
either the effect or the intention of doing 
the appellant any material harm. Mr. 

Justice Buchanan, who heard the evidence, 
has made clear findings of fact on this part 
of the case, and their Lordships see no 
reason why those findings should not be fully 
accepted. The learned Judge did not believe 
that there was any wilful or malicious driv¬ 
ing of the locusts on to the appellant s 
cultivated land and he accepts the respond¬ 
ents’ story as to how they came to enter his 
farm and what they did there. He further 
finds thatlhe sums paid into Court by respond¬ 
ents to meet any damage they may have 
caused by the alleged trespass, apart from 
the damage done by the locusts, was more 
than sufficient. There was ample evidence to 
support all these conclusions, and the appeh 
lant’s case on this bead fails. 
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But the alleged trespass was not the main 
issue in the case. When the respondents 
were forbidden to remain on the appellant s 
land, they, with the consent of the adjacent 
proprietors, took up positions on the veldt 
outside his boundary and drove the locusts 
back on to his farm and in various directions 
away from the direction in which their own 
farms lay. Tlie result of this proceeding 
was, of course, detrimental to the appellant s 
land. It is contended on his behalf tliat such 
action on the part of respondents was 
wrongful. His case is that locusts are like 
ilood water and that their natural course 
must not be diverted, even, in self-defence, 
if injury is thereby caused to a neighlour- 
ing proprietor. 

According to this argument, the respon¬ 
dents were bound to receive the locusts. In 
support of this proposition, the appellant’s 
Counsel cited a number of cases which, in 
the view of their Lordships, have little or 
no analogy to the present case. 

Ill S^evzies v. lireadalbane (l), the de¬ 
fendant was erecting an embankment which 
would have the effect of throwing tlie 
ordinary flood stream of the River 'lay off 
his lands and entirely on the lands of his 
neighbour. The House of Lords held, onthe 
factsof that case that the embankment was an 
obstruction and diversion of the natural and 

ancientcourseof the stream in times of flood 

and that the natural course of a river could 
not legally be altered by one proprietor so as 
to create a new water way to the prejudice of 
other proprietors. 'I'he same principle was 
illustrated in another aspect by the decision 
in Farquharjon v. Farquharson (2), an un- 
reported case cited by the Lord Chancellor 
in &lenzies v. BTeadalbuiie tl). In that case 
it was held that a riparian proprietor might 
erect a mound to prevent the river from 
encroaching on his land and creating a new 
water-way for itself. 

Great reliance was placed by the appel¬ 
lant on the decision in the first-menlioned 
case, but the principles of law laid down for 
preserving or regulating the settled course 
of a river, on which may depend so many of 
riglits and benefits of adjacent owners, are not 
necessarily appropriate to the course of an 
insect pest, which it is the interest of 
everyone concerned to repel or destroy. 

(1) nH28) 3 L'ligh (n. s.UU at \k 418, 

(2) Unrcported, decided in 1741. 


The supposed analogy between the tw® 
things is wholly fallacious. The pest has 
no settled course, and whatever its course 
may be, no one is bound to respect it. In¬ 
deed, th# progress of a tire would be a 
much nearer analogy to the moving horde of 
locusts than the course of a river. 

The case of Smith v. Kenrick (3) was 
also cited by tlie appellant. That was a case 
of adjacent mine-owners. The defendant’s 
mine was on a higher level tlian that of the 
plaintiff, and was subject to no servitude in 
favour of the latter. As the defendant’s min¬ 
ing operations proceeded on his own property 
in the manner most convenient to himself, the 
plaintiff's mine was flooded by water from 
the w’orkings of the defendant. Thi.s was 
held to be no wrong on the part of the 
defendant, for it took place in the ordinary 
and natural u.ser of his property but no 
one suggested that the plaintiff was not 
entitled to protect himself by barriers 
w’bicb would liave dammed the stream of the 
water back on the defendant’s mine, where 
it had its origin. On the contrary, that 
was held to be his proper remedy, and such 
a remedy is fairly analogous to the conduct 
of the defendants in the presentcase. 

The appellant, of course, admitted that 
an ow'ner or occupier of land is entitled to 
defend or protect Ids property so far as he 
can, but be said they had no right to do so 
by transferring the mischief from tlieir own 
land to that of their neighbour, and accord¬ 
ing to him that was what the respondents did 
when they prevented the locusts from leav¬ 
ing his land in order to keep them from 
coming on their osvn. In support of this 
proposition the case of Whalley v. Lancashire 
and Yorkshire Raihvay Company (4) was cited. 
In that case an abnormal rHinfall caused water 
to accumulate in large quantities against the 
defendant’s embankment, and they released 
it by making holes in the embankment so 
that the water flowed on to the land of the 
plaintiff', and did much greater damage than 
if it had flowed there direct without the 
teinpoiary obstruction of tlie embankment. 
This was lield to be wrong ; but the deci¬ 
sion does not help the appellant. It cannot 
be said that t):e obligation of a land-owner not 
bciively to transfer to his neighbours a danger, 

(SJ 7 C. B. GIG; is I.. I. C. \\ 172: 362. 

^4) 13 g. B. D. 131: r.3 L. J. g B. 265 ; 20 1 . T. 472; 
32 W. R. 711; 48 J. P. 
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■which he himself has created or increased, is 
inconsistent with the right of a land-owner to 
repel some extraordinary misfortune which 
comes to him by way of his neighbour s 
land. 

Ill Whalley's case (4), Cotton, L. J. points 
out that, if an extraordii»ary flood is seen to 
be coming, the owner may protect his land 
from it, and so turn it away without being 
responsible for the consequences. Visitations 
of locusts, thougl), no doubt, unpleasantly 
frequent, are in the nature of extraordinary 
and incalculable events, rather than a normal 
incident like the rise of a river in a rainy 
season. 

On the facts as found in this case, their 
Lordships are of opinion that the respond¬ 
ents did no more than what Lord Justice 
Cotton has defined as being w ithin flieir 
rights. But their conduct may be justified 
on a wider and simpler ground. Kven if 
the invasion be regarded as a normal incident 
of agricultural industry in South Africa, tlie 
respondents would be entitled, as an 
agricultural operation, to thrive tlie locusts 
away just as tliey are entitled to scare crows, 
without regard to the direction they may 
take in leaving. 

Their Lordships will humbly advise His 
Majesty that this appeal should be dismissed 
with costs. 

Af.peal (h'smisFetl with costs. 

Solicitors for the Appellant: ^^lessrs. Buhllc 
.V, Co. 

Solicitors for the Respondents: Messrs 
Widdle .V Co. 


MADRAS HIGH COURT. 

Orioinal Side Appeai, No. 16 op 1910. 

April 5, 1911, 

Present: — Sir Arnold White Kt., Chief 
Justice, and Mr. Ju.stice Munro. 

ARJl MARAPPA CHETTY— 

Appellants 

ARJI SHUNMOOGAPPA CHETTY— 

Respondent. 

Decree, execution of—Payment out of Court—Omission 
by decree^holder to certify— Pnyrneytt of the amount by 
judgment-debtor to third party—Suit for recovery oj 
amount from decree-holder— Limitation. 

Where n decree-holder failed to certify to Court a 
payment made towards the decree out of Court und 
the jnclgnient-dehtor was coniiiclled to pay ilie 


amount in consequence to a third party; Held, tha 
time began to run against the judgment-debtor fop 
the recovery of the amount from tlio decree-holder 
from the date when he had to pay the amount a 
second time. 

Qi/.rrc:—Wlicthor, in ordinary cases, limitation runs 
against the jiidgmont-dobtor on the e.\piration of 90 
days from the date of the payment. 

Appeal again.st the decree and judgment of 
the Hon’ble Mr. Justice Sankaran Nair 
dated the 25th day of February 1910, in the 
Ordinary Original Civil Jurisdiction of the 
High Court in C. S. No. 250 of 1907. 

FACTS.—See G Ind, Cas. 267. 

Mr. Rwui s temi Aiyar, for the Appellant. 

Mr. R.machanfJran for the Respondent. 

JUDGMENT,—Assuming that when the 
judgment-debtor sues to recover money paid 
in respect of what the judgment-creditor has 
failed to certify, limitation begins to run 
against the judgment-debtor on the expira¬ 
tion of 90 days from the date of the pay¬ 
ment (thougli there appears to bo no direct 
autliority on the point). We are not pre¬ 
pared to apply this period of limitation to a 
case where, by reason of the judgment-credi¬ 
tor's failure to certify, the judgment-debtor 
has been compelled to pay a third party. 

In the first class of cases, the plaintiff sues 
to recover money paid on a consideration 
which has failec^. In the second class he 
sues to recover damages for the loss sustain¬ 
ed by reason of the judgment-creditor liaving 
failed to di.soharge tbe duty cast upon him 
by tlie law. We agree with Sankaran Nair, 

J., that in the second class of cases, the cause 
of action arises when the judgment-debtor 
has to pay the second time. The cass of Jn 
the matter of Medai Thatavai Kalian Anni 
(1) does not toucli the question of limitation. 

It merely decided that the judgment debtor 
has a cause of .action when the judgment 
creditor fails to certify. The appeal isdi.smi9.s- 
ed with costs. 

Appeal dismissed. 

(I) 30 M. 5455 3 M. L. T. 1.’’,. 
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CALCUTTA. HIGH COURT. 
Miscellaneous Civil Appeal No. 50 ok 1910. 

May 9, 1911. 

I'resent .— J^Ir. Justice Coxe and 
Mr. Justice Teunon. 

SHASHI 15HUSHAN B1 U—Plaintikk 

—Appellant 
versus 

JOTINDRA NATH ROY CHOWDHURY 

ANB ANOTHER — USKSNDANTS — RBSPONDBNTd. 
P<i}h'0’on ffuit—Court Fee^ Act (Vll oj 1870^ Sch. //, 

17 —Suit for declarationaml pns:sc»siun —Anirnihtuj 
plaint orcoviling to decision ol Appellate Court --Appeal 

from order—Acijuiescence—Condurl —hstoppel—Hiyht 

to file appeal. 

In a suit for partition a proUuiinary clocreo ayus 
made by tho lirst Court. Tho District Judjjo oij 
appeal eonsidored that the Couit-fee payable sliouh 
Ih> cftlculutctl ad valorem on tho property in ^nit ana 
the ease ro-tried as a suit for declaratiou of title and 
recovorv of possession. Tho iihiintitV 'if^reed to 
ainoii.l iii« iilaint so as to make it one for a declaration 
uf tilh> as well us for partition and to pay the 
noc(*Rsarv Court-fee. The District Judge thereupon 
remaiule’d the case to the tirst Court for re-trial. The 
plaintiff ap})ealed frotn that onler: 

llrlil, that if the iduintitf ha<l title to the property 
and wasu eo-ownerof that property with thedetendaiit 
tho suit was one for partition of joint property and not 
one for declaration of title ainl recovery of posssossion. 

mdlinta Rdi v. lUtin Charifer Rdi, 12 C. W. N. 3/; 

0 C. L. J. 651; 3 M. h. T. 33, relied upon. 

Held, also,that the plaintilT was not pri‘chnled by bis 
conduct in acquioschit; in tho decision of the District 
Judge and amending his plaint, from filing this appea 
if. rin reflection, he thought that the action he had 
taken was injudicious. 

Appeal from the order of the District Judge 
of 24-Pergannalis dated November 26tl», 
1909, reversing the decree of the Sub-Judge 
of Alipur, dated May 12tb, 1909. 

Babus Aioheitdra Nath Huy and Bipni 
Chayidra Mallik, for the Appellant. 

Bubus Saruf Chandra Hoy Ghowdhari and 
Lalit Mohan Danerjee, for the Respondents. 

JUDGMENT. This is a suit for parti- 
tion of the lands de.scribed in thetwo schedules 
attached to the plaint. It is admitted that 
the plaintiff is co-owner with the defendants 
of the lands described in schedule 2nd; hut 
his title to, and possession of, any interest in 
tlie lands described in the first schedule to the 
plaint is denied. 

The suit was decreed by the Subordinate 
Judge, and a preliminary decree for partition 
was passed. 

The defendants appealed to the District 
Judge. The District Judge came lo no clear 
finding on the principal question in the suit, 
namely whether the plaintiff was entitled to 


partition of the lands described in the first 
schedule. Ho regarded the suit as one to 
obtain a declaration of the piaintiff s title and 
possession, under the garb of a suit for parti¬ 
tion; and he considered that the Court-fee 
payable should he calculated od valorem ou 
the property in suit, and the case re-tried 
as a .suit for declaration of title and recovery 
of pos.session. This view appear.s to have 
been accepted or, at any rate, acquiesced in 
by the plaintiff's Pleader; and he agreed to 
amend his plaint, so as to make it one for a 
declaration of the plaintiff’s title as well as 
for partition and to pay the necessary Court- 
fee. The learned District Judge thereupon 
directed that the ca.se should go back to the 
Subordinate Judge, apparently for re-trial. 

Against this order, the plaintiff appeals;and 
it is argued on his behalf that tins ordei of the- 
District Judge remanding the case, is not 


justified hy law. 

It appears to us tliat tliis contention ought 
to pievail. No doubt, it was incumbent on 
the learned Di.strict Judge, before he could 
affirm the preliminary decree for partition 
passed hy the Subordinate Judge, to come 
to a clear and definite finding tliat the plain¬ 
tiff had title to the property which is the 
subject of this appeal, that is to say, the 
property described in tlie first schedule 
to the plaint. Unless the plaintiff can make 
out his title to the property, he clearly has no 
right to partition of it. But, as regards the 
question of posse.ssior., it appears to us that 
if the plaintiff has title to the property and 
is a co-owner of tliat property w'ith the defen¬ 
dants, the doubts felt hy the learned District 
Judge with regard to liis possession did not 
justify him in refusing tlie relief sought. 
The learned District Judge does not explain 
how this case is distinguisliahle from tliat of 
Bidhata Rai v. Ham Chariter Rai (1), which 
was cited and relied upon by the Subordinate 
Judge. So far as the facts have been laid 
before us that decision appears to he appli¬ 
cable. It has been argued that as the property 
described in the first schedule is totally 
different from the property described in the 
second schedule, that ruling is inapplicable. 
To this contention we are not prepared to 
accede. If the plaintiff and the defendants 
are, as a matter of fact, co-owners of tlie 
lands described in both schedules, and the 


(I) 12 C. W. N.37; 6 C. L. J. 65'; 3 M. L. T. 13. 
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plaintiff’s possession is admitted in the lands 
described in the secoad schedule, which 
appears to constitute the more valuable 
portion of the property, the fact that the 
lands in the first scliedule are situate in a 
different village, and are entirely different 
properties from those contained in the 
second schedule, does not, in ouropinion, take 
the case outside the scope of the decision 
which we have quoted. We think, therefore, 
that the proper course for the District Judge 
to have adopted on this occasion was to have 
come to a distinct finding as to whether the 
plaintiff had succeeded in proving his title 
to the lands comprised in the first schedule 
attached to the plaint. He was not entitled 
to remand this point for re-trial to the 
Subordinate Judge. If he found it against 
the plaintiff, there was an end to the case, so 
far as that property was concerned. But if 
he found it in favour of the plaintiff, then his 
findings in respect of possession did not debar 
him from affirming the preliminary decree for 

partition and did not justify him in remand¬ 
ing the case to the Subordinate Judge for 
re-trial. 

It has, however, been argued on behalf 
of the respondent that the plaintiff is now 
precluded by his own conduct from contesting 
the propriety of the District Judge’s decision. 
It appears that he acquiesced in thatdecision 
and he amended his plaint, that the defendant 
subsequently filed a written statement and 
that fresh issues were framed. But no 
authority has been shown us for holding that 
the plaintiff is precluded by this conduct from 
filing an appeal within the time allowed by 
limitation if, on reflection, he thinks that the 
action he has taken is injudicious. 

Accordingly, the case mu.st go back to the 
learned District Judge, in order that the 
appeal may be re-heard on the pleadings a.s 
they stood before the amendment. He must 
come to a decision as to whether the plaintiff 
had a subsisting title at the time o’f the 
institution of the suit; and if he finds that in 
favour of the plaintiff, he must then come 
to a decision as to whether the Subordinate 
Judge’s preliminary decree for partition, so 
far as regards the property described in the 
first schedule to the plaint, should or should 
not be affirmed. 

As regards the property de.scril ecl in (he 
second schedule to the plaint, it i.s admitted 


by both sides that that ought to be parti¬ 
tioned. 

The costs will abide the result. The hear- 
ing fee is assessed at three, gold mohurs. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 581 of I&IO 

March 30, 1911, 

Prese7it:—Ur. Justice Abdur Rahim. 

\ hjNKATRAMA AIYAR and another— 

Petitioners 

I’ersus 

DURAISAWMY SASTRIAL— 

Rbspondbnt. 

Lunilalion Act (IX of 190S> ». 7-Discharge hy o»s 
'•f hvojoml,lecree-IMer^-Whether h,a-* Jreeh creciu 

twn. ^ 

1 ?“*’ joif'f decree-holders cannot give a 

valid discharge of the decreo without the con¬ 
currence of the other. 

iVnawirmi'V. ifrisW 25 M. 431 at p. 439, 

referred to. r » 

HncI, a discharge, therefore, does not prevent the 

eeree. lolder from applying afresh for execution 
under .section 7 of the Limitation Act, 1908. 

Petition, under section 25 of Act JX of 
lob/, praying the High Court to revise the 
order of the Subordinate Judge’s Court of 
Kumbakonam, dated the 17th August 1910. 
in P.A. No. 475 of 1910 in S.C.S. No. 39 of 

Mr. K. Bulamkunda Aiyar^ for the Appel¬ 
lant. 

Mr. T. (iQngcuihara Aiyar^ for the Respond¬ 
ent. 

JUDGMENT.—I think the order of the 
Subordinate Judge must be set aside. One 
of two joint decree-holders cannot givea dis- 
miarge without the concurrence of the other. 
Periasaivini v,Knshna Ayyan (1) and, there¬ 
fore. under section 7 of the new Limitation 
Act, the petitioners are entitled to apply for 
e,\ecution of the decree. The order is set 
aside and the lower Court will dispose of the 
petition for execution according to law. 

1 he respondents will pay the costs of this 
petition. 


(D 25 M. 431 at p. 439. 


Order set Oidde, 
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BHOLA V, MOUAMUAJD HABIBUL RAHMAN KUAN. 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 735 of 1910. 

April 25, 1911. 

P/esfu^; — Mr. Ju.stice Gritlin. 

BHOLA— Plaintiff—Appellant 

v^ysus 

MOHAMMAD HABIBUL RAHMAN 

KHAN —Defendant—RecPOndent. 

Landlord and tenant—Agreement hy tcn<int not to 
takecompem^ation for improvemeuts made xcithont consent 
of the zomindav—Ulcyalitij - Agra Tenancy Act (II of 
J90D, #6'. 40, IK )—Agreement to pay enhanced rate — 
Distinct promises for the same consideration—tjne of 
them illegal, effect of-Cess — L'sscntial to he proved. 

An a^freoinent betwoen a tenant and a landlord 
whereby the lonner undertook not to make any im¬ 
provements without the consent of the zemindar, and 
provided that it he did make any improvement, lie 
would not be entitled to any compensation at the 
time of ejectment, is ille};aland unenforceable at law. 

An nprrcenient by a t(*nant to pay an enhanced rati* 
of rent is not illej^al unless there has been a lepil 
enhancement within 10 years of the a^^reemont. 

If several distinct promi.ses are made for one and 
the same consideration and if one or more t»f them 
be such as the law will not enforce, this will not of it¬ 
self prevent the rest from bein^r enforced. 

In order to show that a condition in an aj;reemcnt 
as to a certain payment is of the nature of a cess 
wliicli should not bo recoj'nizcd, it must not only 
be shown that the condition referred to relates to 
the payment which comes within Ihc ilefiuition 
of a cess but it should also be shown that the payment 
of this nature has not been recognised by the Settle¬ 
ment Oihccr. 

Second appeal from the decision of the 
District Judge of Aligarh, dated the 13th 
July 1910. 

Dr. Satish Ohandar BanerjC (with him Mr. 
Goi'ind Prashad), for the Appellant. 

Mr. W. K. Porter (with him Mr. B. E. 
0 Conor, the Hon’ble !Mr. Sunder LaZand Mr. 
Ohulam Miijfaba), for the Respondents. 

JUDGMENT.—The plaintiff is a tenant 
of the defendant. He brought a suit for 
a declaration that a certain agreement, 
dated the 12th October 1909, was nnZZ and 
void, ^ on the ground that the conditions 
contained in the agreement were against 
public policy, that the agreement was not 
explained to plaintiff and had been obtained 
^om him by undue influence and coercion. 
The Court of first instance held in favour 
of the plaintiff that the agreement was 
executed under coercion; that the conditions 
were illegal and on these findings, decreed 
the plaintiff’s suit. On appeal by the defend¬ 
ant, the lower Appellate Court has found 
that there was no undue influence or coer- 
oion, and while it held that some of the 


conditions in the agreement are in themselves 
illegal and unenforceable, considered that 
no declaration was necessary in so far as 
these conditions were concerned. The learned 
District Judge, therefore, allowed the 
appeal of tlie defendant and di.sraissed the 
suit. Plaintiff comes Imre in second appeal. 
As to the ground taken that tlie zemindar 
was in a position to dominate the Will of 
the plaintiff the question as to undue influence 
was considered by the Court below, which 
Court pronounced on the evidence before it 
that there was no undue influence used. 
The question of burden of proof does not 
arise in this fase. The other contention 
advanced on behalf of the appellant is, that 
the Court below ought to liave given the 
plaintiff a decree for a declaration that the 
conditions in the agreement which the 
Court below held to be unenforceable were 
void. It appears tliat the plaintiff is an 
occupancy tenant of tlie defendant; that there 
was a suit pending against him for enhance¬ 
ment of rent: while the suit was pending, the 
agreement which has given rise to this suit 
was executed; by that agreement, the plaintiff 
agreed to an enhancement of Rs. 21 odd. 
And further agreed to the other conditions 
as follows:— 

]. That he would not make any improve¬ 
ments without the consent of the zemindar 
and if he made any such improvements he 
would not be entitled to any compensation 
at the time of ejectment. 

2. That he would sow 2 highas of indigo 
per plougli and supply the indigo to the 
zemindar at the market-rates. And in the 
event of his failure to do so, he would be 
liable to pay damages at the rate of Rs. 10 
per higlia per plough. 

3. That the zemindar was entitled to take 
wheat and barley at the current rate in 
payment of rent. 

(4) This tenant will pay 4annas per plough 

as thepayof theShahna.andwillgiveli-maunds 

karal in kharif titid manuds bhtesa in rabi, 
per plough. There were other conditions also 
which it is unnecessary to notice here. After 
the agreement was entered into, the suit fer 
enhancement of rent was withdrawn The 
judgment of the Court below contains the 
follo^yng remark:- When we examine the 
records of the cases which were filed against 
other tenants at the same time for enhance¬ 
ment, we find that in some cases the enhance. 
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merit ordered by the Court was much greater 
than the enhancement now complained of.” 
On behalf of the appellant it is contended that 
the condition in the agreement that the tenant 
will not be able to make any improvements 
without the consent of the zemindar and if ho 
makes any such improvement he will not be 
entitled to any compensation at the time 
of ejection is a provision contrary to law; 
see section 90 of the Tenancy Act. It is 
also contended that the enhancement of rent 
is illegal, there having been a previous 
enhancement within the period of ten years. 
It is stated in the agreement that there 
had been an informal enhancement. It is, 
however, clear that there was no enhance¬ 
ment before the one made by the present 
agreement, which would liave been re¬ 
cognised by a Court of law. Section 41 of 
the Tenancy Act provides,—“Tlie rent of ex- 
proprietary or occupancy tenants slmll be 
liable to enhancement or abatement only 
(a) by registered agreement, {h) by decree 
or order of a Revenue Court.” Before the 
agreement of 12th October 1909, there had 
been no legal enhancement of the plaintiff’s 
rent within the period of 10 years. It is 
contended on behalf of the appellant that, 
because the condition relating to compensa¬ 
tion for improvements was in contravention 
of the statute, therefore, the whole agree¬ 
ment was void. Reliance is placed upon 
a ruling reported in Kristodhinic dhose v. 
Brojo Qobindo Roy (1). In that case there 
was an agreement between a zemindar and 
his tenant for the payment of an enhanced 
rent at a rate which exceeded the enhance¬ 
ment allowed by law; the agreement, there¬ 
fore, clearly contravened the provisions of 
the Bengal Tenancy Act Vlll of 1885. 
The Court held in that case that it could 
not sever the good part from the bad, that 
is, so much of the enhancement as does 
not exceed two annas in the rupee; to do 
so would be to create a new agreement 
between the parties. In the present case, 
the provision that the tenant would not 
demand compensation for improvements, is 
one which can be severed from the rest of 
the contract. It is well settled that if several 
distinct promises, are made for one and 
the same cosideration, and if one or more 
of them be such as the law will not en¬ 
force, this will not of itself prevent the 
(1) 24 C. &95; 1 C. \y. N. 442. 


rest from being enforced. It is also con¬ 
tended that the condition as to payment 
of 4 annas per plough to the Shahna, and 
delivery of certain quantity of fodder at 
each harvest are in the nature of cesses and 
should not be recognised. Section 56 of 
the Revenue Act provides for the record¬ 
ing of cesses in the nature of rent payable 
by a tenant. It is not sufficient for the 
plaintiff to show that the condition above 
referred to relates to the payment of what 
comes under the definition of a cess; it is 
necessary for him further to show that pay¬ 
ments of this nature had not been recognised 
by the Settlement Officer. If thd defendant 
landlord sues on this agreement, it will be 
for the Courts to consider whether or not 
tlie condition referred to above is enforceable. 
The other conditions are of an onerous and 
troublesome nature, but the finding being 
that the contract was entered into by the 
plaintiff without undue influence or coercion, 
it must be assumed that he was a free agent 
and accepted the conditions. As far as I 
can judge, there is only one condition in the 
agreement which i.s in direct contravention of 
the law, namely, the condition relating to 
compensation for improvement. The question, 
therefore, is whether the plaintiff should not 
have tliis suit decreed in so far that that 
condition be declared mill and void. Section 
d9 of the Specific Relief Act provides, for the 
bringing of suits for tlio cancellation of in- 
siruments wlien tliere is a reasonable ap* 
prehension that the instrument if left out¬ 
standing would cause .serious injury. I 
unable to hold that in this case the plaintiff 
has any serious reason for apprehending 
that a Court will give effect to the condition 
in the agreement which is in direct contraven¬ 
tion of the statute law. In my opinion the 
suit has been riglitly dismissed by the lower 
Appellate Court, and dismiss this appeal with 
costs, which will include fees in this Court 
on the higher scale. 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 

Civil RoLii No. 3225 of 1910. 

December 15, 1910. 

Present: —Mr. Justice Mookerjee, and 

Mr. Justice Coxe. 

Sued ABDUL AZIZ -Plaintiff- 

Appellant 

VCT8US 

KANTHU MULLICK-Dbfendant— 

Opposite Partv. 

Estoppel —Estoppel a>j»inst Act of lAijisUitnrc — 
Kabulyat executed to landlord—Suhsaiueut pnymenl 
of rent to reyistered proprietor—there xs 
estoppel — Benyal Tenoney (VIII of 18b5j, s. fJO— 

Land Registration Act (Vll of 1870 li. CJ. ss. 78, 81 — 
Eeidence Act (I of 1872;, 8. IIG. 

There can be no Oiitojn)el a«<uiiist an Act of the 
Le^slaturc. 

Madras Hindu Mutual lienefit Pi-rinanciit Fund v. 
Ragava Chetti, 19 M. 20(J and Jayabandhu v. Rudha 
Krishna, 4 Ind Uas. 414: 30 C. OliO, refernnl to. 

Consequently, the prineiple ofestopjnfl cuninjt over¬ 
ride the j)rovision3 of either section 78 of the Land 
Rogiatration Act or section 00 of the IJengal Tenancy 
Act; and a tenant wlio has executed a Inhuhjat in 
favour ofu landlord may resist a claim hy the latter 
for rent, on the ground that his ]iame has not been 
registered Jinder section 78 of the Lund Registration 
Act, and that he (the teiiunt) has paid rent to the 
registered proprietor. 

The restrictions iinj)ose<l hy section HI »ipon 
section 7H of the Land Registration Act, to the elToct 
that tlie disability imposed upon the proprietor who 
lias failed to register his imme to realise rents ceases 
when that proprietor sui'.s to ' recover rent under a 
written contract, cannot he incorporated hy implica¬ 
tion into section 00 of the Rengnl Tenancy Act. 

TheixTore, an tinrcgisferud proprietor cannot sue 
for rent oven upon a kabulyat executed hy the tenant 
ami it is open to the defendant to prove payment of 
rent to the registered proprietor and to plead that 
the plaintiff has no enforceable right as against him. 

Rule against t!»o decree of the District 
Judge of Dacca, dated February 2nd, 1910, 
aitirming that of the Munsif of Manikgunge, 
dated July 12th, 1909. 

hloulvi Sued Shanisul Jfnda and Babu 
Kumar Sankar Uou, for the Petitioner. 

Babus Tiara Kumar MUra and Hira hal 
PosCf for the Opposite Party. 

JUDGMENT.—We are invited in this 
rule to set aside a decree hy which tlio 
Court of Appeal below in concurrence with 
the Court of tirst instance has dismissed a 
suit for rent. The plaintiff alleged that the 
disputed holdings are situated within Taluks 
Nos. 4424 and 4425 of which he is a part pro¬ 
prietor, that on the 25th July 1892 and the 
6 th December 1893 the defendant executed 
two kabuliats in his favour and was in¬ 
ducted into the land, that he consented to a 


decree for arrears for tlio year 1302, but tliat, 
subsequently, he has attorned to one Mohin 
Kant and withheld rent for the years 1312 
to 1314. The defendant resisted the 
claim, broadly on the gnmnd that the plaintilT 
had no title to the property, timt he was not 
entitled to realise any rent as liis name had 
not been registered under section 78 of tlie 
Land Registratiorj Act and tliat in any event 
as the defendant had paid rent to Mohin 
Kant who had been duly registered, there 
was a complete defence to the claim of the 
plaintiff. Tlie Courts below have held that 
section 8i of the Land itegistration Act, 
though it (lualilies section 7S of tlie same Act, 
has no application to a case under section 60 
of tlie Bengal Tenancy Act, and tliat con¬ 
sequently it is open to the defendant t<j prove 
payment of rent to the regi.stered proprietor 
and to pleail that the plaintiff lias consequent¬ 
ly no enforceable right as again.st him. 

The plaintiff has assailed this deci.sion on 
two grounds, namely, first, tliat as tlie defend¬ 
ant was inducted into tlie land by the plain¬ 
tiff, on the principle of e.stoppel embodied in 
section 116 of the Indian Evidence Act, the 
defendant cannot question the title of the 
plaintiff and is, therefore, bound to pay him 
rent ; and sscwidlu, tliat section 60 of the 
Bengal Tenancy Act isciualitied by the provi¬ 
sions of section 81 of tlie Land Registration 
Act, and that, therefore, the defendant is not 
entirled to prove payment of rent to the re¬ 
gistered proprietor. 

In so far as the first of the.se contentions is 
concerned, it is obvious that there is no sub¬ 
stance in it, because it is well-settled that 
there can be no estoppel again.st an Act of 
the Legislature. In support of this propo¬ 
sition, reference may be made to the decision 
of the Madras Iligli Court in Madras Ulndu 
Mutual Benefit Vennaiient Fund v. Ixagava 
Chetti (1), where Mr. Justice Subramania 
Aiyar relied upon Barrow's case (2) and Fai'r^ 
title V. Gilbert (3). To the same effect is the 
decision of tin's Court in Jagalandhu v. Radha- 
krishna (4). [See also the observations of 
Maclean, C.J.,in Jogini Mohan v. Bhoot Xathib) 
and of Baron Parke in flill y. Manchester and 

(1) 19 M. 200. 

(2) 14 Ch. U. 432 lit (). 4-U; 4<J L. J. Ch. -108; 41 L 
T. 755; 2S \V. R. 270. 

(3) 2 T. K. 169; 1 U. R. 455. 

(4^ 30 C.920;4In(l. Cas. 41*. 

(o) 31 C. 146 at p. 149.; 
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Salford Water Works Co.{^). See further, Doc 
V. Ford (7); Doe v. Hoirells (8); Gas Light v. 
Ttinicr (9); Doe v. Hares (10); and Glasgow v. 
Independent (11). We are, therefore, 
not prepared to accede to argument of the 
learned Vakil for the petitioner that the prin¬ 
ciple of estoppel overrides the provisions of 
either section 78 of the Ijand Registration 
Act or section 00 of the Bengal Tenancy 
Act. The first contention of the petitioner, 
therefore, fails 

In so far as the second contention of the 
petitioner is concerned, it has been argued 
that section 60 of the Bengal Tenancy Act is 
not applicable, firsts because rent is claimed 
by the plaintiff not as proprietor of an estate 
but under the terms of an agreement between 
himself and the defendant; secondly, because 
section 60 ought to be construed as subject to 
tlie same limitation as is imposed upon sec¬ 
tion 7r of the Land Registration Act by sec¬ 
tion ^ 1 of that Act, and thirdly, because tlie 
payment alleged to have been made by 
the defendant was made, as a matter of fact, to 
a person registered as proprietor in respect 
not of the entire superior interest but of only 
a fractional .share. 

In so far as tlie first branch of tin's con¬ 
tention is concerned, there is no force in it. 
No doubt the plaintiff seeks to realise rent on 
the basis of a contractual obligation, but it is 
equally obvious that he claims rent as pro¬ 
prietor of two taluks. 

In so far as the second branch of the con¬ 
tention is concerned, we are not prepared to 
accede to the argument that section 60 is to 
be read subject to the limitation imposed by 
section 81 of the Land Registration Act upon 
section 78. Section 78 of the Land Registra¬ 
tion Act provide.s that no person shall be 
bound to pay rent to any person claiming such 
rent as proprietor of an estate in respect of 
which he is required by the Act to cause his 
name to be registered, unless the name of 
such claimant shall have been registered 
under the Act. Section 81 then provides that 
nothing in the three preceding sections shall 

(6) (1831) 2 B. & Ad. bU at p. 553. 

(7) (1835) 3 Ad. and Ell. 619; 5 N. and 209; I 
H. and W. N. 378; 6 L. J. K. B. 25. 

(8) (1831) 2 B. and Ad. 744; 9 L. J. (o. s.) K. B. 
332. 

(9) (1840) e Bing. N. C. 324. 

(10>) (1833) 4 B. and Ad. 435; 1 N. and M. 237; 2 
L J. K. B. 88. 

(11) (1901) 2 h\ R. 278 at p. 311. 


be held to interfere with the conditions of 
any written contract. It may be conceded, 
therefore, that the effect of the disability 
imposed upon the proprietor who has failed 
to register his name under section 78 of the 
Laud Registration Act, ceases when that 
proprietor sues to lecover rent under a regis¬ 
tered instrument. Section 60 of the Bengal 
Tenancy Act, on the other hand, provides that 
where rent is due to the proprietor of an estate 
the receipt of the person registered under the 
Land Registration Act as proprietor shall be 
a sufficient discharge for the rent. The ques¬ 
tion, therefore, narrows down to this, whether 
the protection which was intended to be afford¬ 
ed to the tenant under section 69 of the Ben¬ 
gal Tenancy Act extends to a case where the 
plaintiff claims to recover rent under an in¬ 
strument in writing. In our opinion, it is 
reasonably plain that the restrictions imposed 
by section 81 upon section 78 of the Land 
Registration Act cannot be incorporated by 
implication into section 60 of the Bengal 
Tenancy Act. 

In so far as the third branch of the conten¬ 
tion of the learned Vakil for the petitioner is 
concerned, we are of opinion that it cannot 
be maintained in view of the decision of this 
Court in the cases of Parashnioni v. Xobo 
Kishore Lahari{i2) and Deoki Singh v.Laksh- 
man Roy (13). It was held in these cases 
that the Land Registration Act provides for 
the registration by proprietors of their shares 
in an estate but does not make it incumbent 
upon them to register their shares in speci¬ 
fic mauzahs or portions of land within the 
estate. In other words, if a proprietor is 
registered in respect of a certain share in an 
estate, and, then, by an amicable arrangement 
amongst the co-owners, becomes entitled to 
collect the whole rent in respect of a particular 
village included within the estate, the pro¬ 
visions of section 78 of the Land Registration 
Act do not operate as a bar to the recovery of 
such rent. It may be observed that, in the 
case before us, there is no contest between 
the two persons both of whom are registered 
as proprietors under the Act. The plaintiff 
admittedly is not registered under the Land 
Registration Act. The person set np by the 
defendant as registered proprietor has his 
name registered in respect of certain shares. 

(12) 30 C. 773. 

(13) 30 C. 880. 
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But it is alleged and proved that by amicable 
arrangement amongst the co-owners, that 
is, by amicable arrangement amongst the 
registered proprietors, this person is entitled 
to the whole rent of the taluk within which 
the disputed land is situated. What the 
precise position might have been if there 
had been a contest between the persons, both 
of whom were registered under tlie Act, need 
not be considered on the present occasion. 
It is sufficient to say that the plaintiff is not 
entitled to succeed as against the defendant 
who, relying upon section 60 of the Bengal 
Tenancy Act, has established that his debt 
has' been discharged by payment of rent to 
tlie registered proprietor. 

The result, therefore, isthat the decree made 
by the Court below must be affirmed and this 
rule discharged with costs. We assess the 
hearing fee at one gold mohur. 

Hide discharged. 


CALCUTTA HIGH COURT. 

SECOND Civil ArrEAL No. 27Si ok 1907. 

December 16, 1910. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Coxe. 

il ANIK BORAI—Pi.AiNTiFF -ArpEtr.ANT 

versus 

BANI CHARAN M AN DAL - D..F£Nd\nt— 

Resfonde.nt. 

Dcugal Tenaiici/ Art ( Tii/c-/ ISS V. w So —Sult.lrnsr hy 
rniyat— Invalidity— Jiy irlioi.i may be yiii'nlioned —per- 
Uinnent lease given by rniyat. 

Thu ([nostion of the invaliili'ty of a suh-leaso 
granted hy a rniyat in contravc*ntion of the provijiiims 
of sccthni 85 of the liongal Tenanev Act, can he 
mised only l»y the landlord (>f the rniyat. 

Wlicrc, therefore, .a plaintiff seeks to ro<'over 
possession of disinited land on the strength of a 
permanent lease which is found to have been e.vecnted 
hy a raiyat , the defendant, who is a trespasser having 
no tith‘ to the land, cannot question the validitv of 
the lease. 

Appeal from tlie decree of tlie Sub-Judge 
of Jessore, dated August 1st, 1907, reversing 
that of the Munsif of Magura, dated December 
lOtb, 1906. 

Babus Kishori Lai Sarkar and Harish 
Chandra Roy, for the Appellant. 

Babu Brojo Lai Chakravarti, for the Re¬ 
spondent. 

JUDGMENT. —This is an appeal on be¬ 
half of the plaintiff in an action in eject¬ 
ment. The plaintiff se^ks to recover possfi.s- 


sion of the disputed land on the strength of 
a permanent lease granted in his favour by 
the tenth defendant, and upon the allega¬ 
tion of wrongful dispossession by the other 
defendants. 

The Court below has found that tlie land- 
lord of tlie plaintiff was a raiyat and has lield, 
upon tlie authority of tlie decifiion.s of this 
Court in the cases of Srikavf Mondtd v. Sarndo 
Katit (l) and Ramgoti Mendul v. Shyama 
Charan Butt (2), that the plaintiff has not 
acquired any interest in the land on 
tlie basis of tlie permanent lease taken 
by him. 

On behalf of tlie appellant, this view has 
been assailed on the ground that the (lues- 
tion of the validitj" of the sub-lease granted 
to the plaintiff bj' his landlord cannot be 
Questioned by a trespasser in the po.sitioii 
of the contesting defendant. In support of 
this proposition reliance has been placed 
upon the cases of '1 ainijuddi v. Asgar Howla- 
dnr (3) and Banka Behary {Betti Madhab) v. 
Raj Chandra Pal (4). Before we deal with the 
judicial decisions to which reference has been 
made and wtiicli may not all be ea.^y to recon¬ 
cile, we must examii.e the terms of .‘section So 
of the Bengal Tenancy Act, which, it is con¬ 
ceded, governs this matter. 

Section S5 of the Bengal Tenancy Act de¬ 
fines the restrictions on .«ub-letting by a 
raiyat. The Cr.«t suli-seotiori provides that, if 
a raiyff sub lets rtlerwi.ee than ly a re¬ 
gistered instrument, the sub-lease shall not 
be valid against Iii.s landlord, unless made 
with the landlord’s con.sent. The second 
sub-section provides that a sub-lease by a 
ratyat shall not be admitted to registration, 
if it purports to create a term e.xceeding 
nine years. It is not necessary for our pre- 
.sent purpose to refer to tlie provisions of 
tlie third sub-section which deals with an 
instrument registered before the commence¬ 
ment of the Ben^al Tenancy Act. Now it is, 
we think, reasonably plain tin t the first 
two subsections must be rend together 
It is clear from the first sub-section that 
the question of the validity of a sub-lease 
not created by a registered instrument may 
be raised by the landlord of the be¬ 

cause It provides expressly that such sub- 


(0-^6 C. -iG. 

(2) G ('. W. X 010. 

(3 3G C. loG; I Ind. Cas. 01'2. 13 C \V X 

D) UC.W.X. Ulj2ru4.CiU20>. ■ 
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lease sliall not be valid against the landlord 
of the raiyaf unless made with his consent. 
The second sub-section guard.s against regis¬ 
tration of a lease by which a term exceeding 
nine years is created, the effect of this is to 
render inoperative a sub-lease admitted to 
registration in contravention of tlie provisions 
of the law. Hut it is clear that such in¬ 
validity operates only in favour of tlie Und- 
lord of the rni'yat. Apart from judicial deci¬ 
sions, therefore, upon a plain reading of the 
section of tlm statue, tlie position seems to be 
fairly c ear that the question of the invalidity 
of a sub-lease granted in contravention of 
these provisions can be raised only by the 
landlord of the raiyat. This view is supported 
by some of the decisions to which reference 
has been made. 

In the earliest of the cases mentioned,— 
Snhvif Mtntthfl v. Snroiln Kan! ^iUiudnl 
(1). — the dispute was between an iun\ev-raiynf 
on the one liand and the superior landlord 
of tlie raiynf on the other, and it was held that 
a sub lease which had been registered in 
contravention of sub-.section (2) of sec¬ 
tion 85 was not binding upon tlie landlord 
of the rtnynl. in the second case,— Uam^ati 
Monilul v. Shamn Churn Duff (2',- the dispute 
aro«e between the sub-tenant of an under- 
raiyat as plaintitT and the repre.>entatives of 
the raiyof. Tlie provisions of section 85 
would not be strictly applicable to a case of 
this description; but apparently the learned 
tludge held that the principle embodied 
therein was applicable. We may ob.serve 
hero that it is difficult to reconcile this 
decision with the case of Fazcl Sheikh v. 
Ktrnmudih Sheikh (5). In that case, it was 
held that if an under-rcifya^ was in possession 
under a sub-lease granted to him in con¬ 
travention of tlie provisions of section 85 of 
the llengal Tenancy Act, he could not eject¬ 
ed by the landlord of the raiynf. That deci¬ 
sion was passed on the ground that, although 
the instrument was inoperative under 
section 85, the under-mi;/«/ had a subsisting 
tenancy. If this view lie adopte 1 as well- 
founded, it is difficult to see why the same 
principle should not be applied when the 
under-nn'j/n^ happens to be the plaintiff, as in 
the case of Famgnfi Mandtd v. Shnma 
Ohurn Ihtff (2). If it be ruled that an under- 
raiyat acquires a valid tenancy, although 
the instrument may be inoperative 

(5) 6 C. W. N. 916. 


under section 85, it is clearly immaterial 
whether he is the plaintiff or the defend¬ 
ant in the suit. A similar view was 
adopted in the case of Banka Behari v. 
Baj Chander Pal (4) in which it was ruled 
that, even on the assumption that a per¬ 
manent mukurari under-raiyat lease is void 
under section 85 of the Bengal Tenancy Act, 
it is open to the under-ratV^^ to prove a 
tenancy independently thereof. We must 
not, however, be taken to express any opi¬ 
nion as to the other ground mentioned in 
the judgment, namely, that as the plaintiff 
had proved prior possession, bare possession 
was sufficient title against the defendant* 
trespasser. The learned Judges, when they 
founded this conclusion upon the decision 
of the Bombay High Court in Pemraj 
Bhavaniram v. Nurayan Shiraran (6), appa¬ 
rently overlooked that the contrary view 
had been adopted by this Court in the 
case of Purmeshur Choirdhry v. Bnjo Loll 
Chowdhry (7); Shnma Churn v. Ahdul Kabeer 
(S), and Nisa Chand v. Kanchiram (9), in 
which it was held that mere previous pos- 
se.ssion does not entitle a plaintiff to a decree 
for the recovery of possession, except in 
a suit under section 7 of the Specific Re* 
lief Act, which must be brought within six 
months from the date of the dispossession. 
There has been much divergence of judi¬ 
cial opinion on this subject, as appears 
from the decisions in Narayana v. Dharma^ 
char (10) and Krishna Aiyar v. Secretary of 
State (11), which accord with the view in¬ 
dicated in Ifanmantrav v. Secretary of State 
(12) and Ali v. Pnchu Bibeeil^), while the most 
recent case in this Court \_Shama Charan v. 
Snraja Kant (14)] seems to show an inclina¬ 
tion in favour of the Bombay view. The 
que.stion is by no means free from difficulty, 
and we reserve our opinion on it, involving, 
as it does, an examination of the true effect 
of the decision of the Judicial Committee in 
Suudar V. Parhali (15). 

( 0 ) 0 n. 2ir,. 

(71 17 C. 250. 

(8) 3 C. W. N. loS. 

(D) 20 C. 579; 3 C. \V. N. 60S. 

(10) 26 M. 514. 

m) 33 M. 173; 4 Iml. Cas. 1070; 6 M. h. T. 308; ^0 
M. L. J. 716. 

(12) 25 B. 287. 

(13) 5 Bom. h. B. 264. 

(U) 6 Ind. Ca.s. 806; 15 C. W. N. 163. 

(16) 16 I. A. 186, 12 A. 61. 
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The learned Vakil for the respondent has 
next contended that the decision of this Court 
in the esse of Tamijuddi v. Asgar Uowladar 
(3) is inconsistent with the provisions of 
section 85 of the Bengal Tenancy Act. It is 
not necessary for our present purpose to exa¬ 
mine whether that decision is well-founded 
on principle, because the learned Judges 
appear to have held that an under-raiyu/ was 
entitled to succeed as against the superior 
landlord of the raiyat as long as the raiyati in¬ 
terest intervened and continued in operation. 
It may be pointed out that, in the case before 
us, if the allegations of the plaintiff are 
proved to be true, the contest is not be¬ 
tween the nnder-ratya^ and tlie superior land¬ 
lord of the raiyat hut between the under-raiya^ 
and a trespasser who has no title to the 
property. In this view it becomes unneces¬ 
sary to consider whether, as appears to have 
been held in the case of BasaraiuUa Mtoidle 
V. Kanrunnessa Biln (16), tlie validity of a 
sub-lease granted by a raiyat in contravention 
of section 85 can be questioned by the grantor 
liimself. In the case of a contest between 
the grantor and the grantee, a question of 
estoppel may possibly arise unless, in¬ 
deed, the principle is invoked that there 
can be no estoppel against an Act cf the 
Legislature \_Jagadhandhn v. Radha Krishna 
(17); Abdul Aziz v. Kanthu Mallik (18)]. 
We must, therefore, hold that in tlie case 
before us, the suit ought not to have been 
dismissed on the ground that the plaint¬ 
iff had acquired no valid title to the pro¬ 
perty, because, even though the instru¬ 
ment under which he claims be inopera¬ 
tive under section 85 of the Bengal Tenancy 
Act, he had a subsisting interest when the 
action was commenced. 

The result, therefore, is that this appeal 
must be allowed, the decree of the Sub¬ 
ordinate Judge set aside and the case re¬ 
manded to him in order that the appeal 
may be disposed of after the decision of 
any other question that may arise between 
the parties. The costs of this appeal will 
abide the result. 

Appeal allowed. 

(10) 11 C. \V. N. 190. 

(17? ?.i\ C. QiO; 4 Ind. Cas. 414. 

(18) 10 Ind. Cns. 467. 


(s. c. 7 N. L. U. 49.) 

NAGPfJR JUDICIAL COMMISSIONEa’S 

COURT. 

Civil Revision No. 184 ok 1910. 

January 30, 1911. 

Vresent: —Mr. Stanyon, A. J. C. 

SITAI— Applicant 
versus 

TANAI— Rp:spondent. 

R>j\.'iition—Order granting leave to rue in forma 
pauperis— Pouvrg of High Court. 

An order granting leave to sue in forma paupertM 
is not open to revison. 

Muhainmnd Ayuh v. Muhammad Mahmud, 32 AG2H: 
7 A. L. J. 741; (5 Ind. Cas. 831, fcdlowod. 

The power of revision by a Higli Court cannot 
1)0 invoked to correct every illegal order made by a 
Court subordinate to it, but only in cases which have 
boon decided ainl in which no appeal lies to the High 
Court. 

Civil revision against the order of the Ad¬ 
ditional District Judge, East Herar, Amraoti, 
dated the 3rd May 1910. 

^Ir. N. Bedarkar, for the Applicant. 

JUDGMENT.—This is an application for 
revision under section 115 of tlie Code of 
Civil Procedure, 1908, of an order allowing 
the non applicant to sue in forma pauperis. 
In Civil Revision No. 170 of 1910, Skinner, 
A. J. C., held that a grant of permission to 
sue in forma pauperis in contravention of the 
provisions of Order XXXIII, rule 5, which 
are imperative, is an illegality justifying in¬ 
terference by this Court in revision. With 
due respect, I am unable to concur in this 
view. Tlie power of revision by the High 
Court cannot be invoked to correct every 
illegal order made by a Court subordinate 
to it, but only in cases which have been 
decided and in which no appeal lies to the 
High Court. A Court which refuses leave 
to sue iu forma pauperis may possibly be 
regarded as liaving finally decided the case 
presented to it. But a Court which grants 
leave to sue in forma pauperis^ thereby starts 
a case which it has yet to decide. It makes 
a purely interlocutory order, and no such 
order isopen to revision. The matter has 
very recently been discussed by a Division 
Bench of the Allahabad High Court in 
Muhammad Ayuh v. Muhammad Mahmud 
(1), and it is sufficient to say that I con¬ 
cur with the view adopted by the learned 
Judges in that case. This application for 
revision is, therefore, dismissed without 
notice to the other side. 

Application dismissed. 

(1) 32 A. 623,7 A. L. J. 741j 6 Ind. Cas. 831. 
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SUKHDEO V. GANESH. 

(s. C. 7 N. h, R. 60.) 

NAGPUR JUDICIAL COMMISSIONERS 

COURT. 

Civil Revision No. 210 of 1910. 

March 4, 1911. 

Present:~m\ Drake-Brockman, J. C. 
SUKHDEO— Applicant 

versus 

GANESH —Oppo.-!Ite Party. 

Oafh.^Art rXof 1873;, to fake oath 

oj^ered by other party—EiTecf of lefusnl—Rujht of Court 
to takr refusal into consideration - Weight to he attached 
ti'hcn both parties refuse to take oaths, 

A Court does no net irrogulnrly or illcgnllv in 
taking into consiclorntion the fact "tlint the plaintiff 
declined to tnko an oath hv which the defendant 
offered to ho hound. The refusal i.s a piece of con- 
duct which the Court is entitled to consider alon^' 
witli tlio other evidence. ^ 

Durga V. Kenat, Civil Revision No. 6 of 1881 dis. 
tinguished. ’ 

Issen Meah v. Kainram, 2 C. L. H. 476: Chmfaman v 
Shnnivas , 22 B. G80; Moyan v. Pathukutti- 31 M. 1 - 17 
M. L. J. 645; 3 M. L. T. 98, relied upon. 

No weight should be attached to the refu.-sal of a 
plaintiff to take an oath, where there is a similar re¬ 
fusal by the defendant. 

Civil revision against the decree of the 

Judge, Small Cause Court, Kamptee, dated 
the Sth July 1910. 

Mr. Ahnaram Bhngwnnf, for the Appli- 
cant. 

JUDGMENT. Thi.s is an application 
under section 25 of the Provincial Small 
Cause Courts Act, 15S7, against so much 
of the decree passed by the Judge of the 
Court of Small Causes at Kamptee as 
dismisses part of the applicant’s claim. 

The applicant joined in his suit two separate 
causes of action, one a loan of Us. 100 
advanced on the 19th Jlarch 1907 and the 
other a loan of Rs. 25 advanced on the 26th 
October in the same year. The defendant 
denied the latter and also alleged a payment 
of Rs. 9 which was not admitted by the 
plaintiR. *1 he plaintiff alone adduced any 
evidence. After the 1st witness was examined, 
the Court recorded the following notes of the 
proceedings:— 

(1) The defendant proposed 'jaganath' 
oath to P. W. No. land said that he 
would pay the full claim if the said 
witness says on the oath proposed 
that the amount of Rs. 25 was lent. 
The witness declined to take the 
oath.” 

(2) Both parties propose, Oangajali 
oath to each other and say that they 


will abide by it; but neither is 
willing to take the oath.” 

After setting out the two points for 
determination, the judgment proceeds thus,— 
My finding on the first issue is that 
the defendant did not borrow Rs. 25 
from the plaintiff. The evidence 
adduced by the plaintiff is very 
discrepant and unsatisfactory. 
Secondly^ the plaintiff was offered 
Gongajali oath by the defendant, 
but he declined to take the same; 
so also did his first witness. Thirdly 
the plaintiff took a writing from 
the defendant when the amount 
of Rs. 100 was lent on a pledge 
of certain ornaments, and hence it 
is but natural that he would have 
taken one this time too, had the 
amount feen advanced.” 

The Judge further held that the defendant 
did not make the re*payment alleged. 

It is now contended on the plaintiff’s 
behalf that, in treating his refusal tc take the 
special oath offered by the defendant as 
indicating the falsity of the plaintiff’s claim 
in respect of the second advance, the Judge 
was guilty of a material irregularity which 
justifies reversal of his decree in so far as it 
disallows part of the claim. The decision of 
Neill, J. C., in Jturgo v. Ketcal (Civil Revi¬ 
sion No. 6 of 1S81), ofwhich a brief summary 
appears as No. 87, in Part X (Procedure) of 
the Digest of Civil Rulings issued by this 
Court in lb;2, is cited in support of the 
applicant s contention. 1 have perused this 
Court’s record in that ca.se and find the facta 
to have been as follows: The plaintiff Kewal 
sued on a bond execution of which was 
denied by the defendant Durga. Execution 
was proved and also payment of half the 

consideration, whereupon the defendant called 

witnesses to prove that he had re-paid what 
he had received. The necessary process-fees 
were paid, but the witnesses were not 
summoned owing to the carelessness of a 
Court official. Kewal then wished the 
matter to be decided by the oath of Durga, 
who refused to take an oath and insisted 
that his witnesses should be summoned and 
examined. The Court of first instance, 
however, declined to summon the defendant’s 
witnesses, construed against him his refusal 
to take an oath and went so far as to decree 
the plaintiff’s claim in full, although only 
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part of the consideration was shown by his 
own witnesses to have been paid. It was 
held that the defendant was entitled to have 
his witnesses examined and that, in any case, 
a decree for more than was proved due should 
not have been passed. Tliere is nothing in 
this decision to assist the present applicant. 
On the other hand, there is authority in 
Issen Meah v. Kalaram (2) for the proposi¬ 
tion that the Court may raise a presumption 
adverse to the party refu^ng to take an 
oath by which his opponent offers, under sec¬ 
tion 9 of the Indian Oaths Act, IS73, to be 

bound, in Ghi7itama}i v. Shnnivaa (3) the 
Calcutta decision was cited and the Judges 
held that refusal to take an oath by wliich 
the opposite party offers to be bound is 
merely a piece of evidence which sliould be 
considered along with tlie otlier evidence. 
And in Jiloyan v. (-1) it was said 

by White, C. J., that section 12 of the Oaths 
Act, whicli provides for recording tlie nature 
of the oath proposed and tlie fact of tlie 
refusal to take it together witli any reason 
assigned for the refusal, negatives the view 
that refusal is itself aground for dismissing 
the suit or for giving the plaintiff a decree 
as the case may be. In thi^ Madras case tlie 
plaintiff had ottered to take an oath and 
afterwards refused to do so, and the learned 
Chief Justice held that the Court should give 
such weight as it might think fit to the offer 
and the refusal. I hold,then, that the Judge 
of the Small Cause Court in tlie present case 
did not act irregularly or illegally in taking 
into consideration the fact that the plaint¬ 
iff declined to take an oath by which the 
defendant offered to be bound; the refusal 
was a piece of conduct whicli the Court was 
entitled to consider along with the other 
evidence. 

At the same time, I think, it necessary to 
point out that the weight which should be 
attachedtotherefusal onthe partof the plaint¬ 
iff is practically nil^ forthesimple reason that 
there was a similar refusal on the part of the 
defendant. Nor would it be safe to allow much 
i^mportance to the refusal of the plaintiff’s 
rst witness to take the oath proposed 
or him: be had already taken an affirmation 
fn have considered that he had 

^ (Y) 2 C indicate his bona 

(3) 22 k 680. ^ ■ 

(4) 31 M. 1; 17 M. h. J. 545; 3 M. L. T. 98. 


fi'ies and truthfulness, the matter in dis¬ 
pute being one witli which be bad no personal 
concern. 

The applicant’s learned Pleader has not 
attempted to impugn the lower Court’s find¬ 
ing tliat the plaintiff’s evidence is very 
discrepant and unsatisfactory, or the conclu¬ 
sion that, if the plaintiff had really advanced 
the second loan, he would have taken some¬ 
thing in writing as lie did in the case of 
the earlier advance. The force of the latter 
consideration is great, inasmuch as the ear¬ 
lier loan was secured by a pledge of orna¬ 
ments, while the other was quite unsecured. 
Tliere is tlius ample ground for upiioldiiig 
the lower Court’s decision apart from the 
matter of the oath, and section 167, Indian 
Evidence Act, would preclude me from inter¬ 
fering even if the plaintiff’s refusal to take 
the oath had been improperly admitted as 
evidence. 

The application is accordingly dismissed 
without notice to the other side. 

Application dismissed. 


( s c. 7 X. L. if. G3.) 

NAGPL'H JUDICIAL COMMISSIONER’S 

COURT. 

Skconu Civil Afi-eal No. 476 ok 1910. 
December 23, 1910. 

Pfcsenf: —]Mr, Stanyon, A. J. C. 
SUKHNANDAN —Appellant 


MANAKCHAND —Respondent. 

(Jrncml Act (X of 3 f2GJ—Civil 

p.ocnlnrr On,I,' (Act V o\’ lOOSj, O. XXI— Central Pro. 
vinres Revenue ^lanunl, I ol. Ill, Rrvcuue Book Cii'culor 
X". n .() —Land, d-finitiou of — Trees—Jnrisdieiion of 
Civil C'ouiT to attach and sell trees, 

Tri*(‘S of all kiiuls, standing on an ngriciiltural 
liolding, an- part and parcel of land used for agri- 
<‘uUnral pnrposoE, at least in those cases where Tlie 
property in them has not been expressly severed from 
the property in tlie soil on which they stand. There, 
fore, the jurisdiction of a Civil Court to attach ami 
.sell such trees in cxecmioii of a decree is ousted by 
Appendix C, to Revenue Hook Circular Xo. IV .9 
(Central Provinces Revenue Manual, Volume III,p.76.') 

The dolinition, which must bo applied to the word 
land as used in tlie Civil Procedure Code, is that 
given in section 3 (26) of the General Clauses Act. 
1897, which includes trees. 


Appeal from the decree of the District 
Judge, Betul, dated the 4th April 1910 
confirming the order of the Additional 

Judge to the Court of Munsif, Hetul, dated 
the 12th May 1909. 
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Sl’KllNANDAN r. MANAKCIIAND. 

Sir B, K. and Mr. M. ]i. Kinkhede, 
for the Appellant. 

Mr. Milfra^ for the Respondent. 

JUDGMIONT.—The respondent in this 
appeal having obtained a money-decree, 
aiinunling with costs to Rs. 182-9-3, 
against the appellant, in execution thereof 
attached, and caused to be sold, some 84 
trees standing on the agricultural land of 
the latter. This land consists of two fields, 
one. No. 4, being a malik niakbuza, and the 
other. No. 125, an occupancy-holding. The 
trees sold comprise 57 njango, 7 tamarind, 
and 20 other kind.s, and the price tliey 
fetched was Rs. 160. The appellant applied 
to the executing Court to set aside thesale. 
on the ground of material irregularity in 
conducting the same. The application 
failed, and an appeal to the District Court 
having been dismissed, the judgment-debtor 
has made tliis second appeal. It was object¬ 
ed before me that no such appeal lies, but it 
is not necessary to decide that point 
because it is conceded tliat the first ground 
taken in appeal affords a fit subject for revi¬ 
sion by this Court, if the Courts below liave 
gone wrong. That ground, taken for the 
first time in this Court, is that the trees in 
dispute are part and parcel of an agricultural 
holding, and, therefore, not liable to attach¬ 
ment and sale by the Civil Court. If this 
objection is well founded then the sale was 
ultra vireHf and this Court is bound to in¬ 
terfere. 

I am of opinion that this appeal or applica¬ 
tion must succeed. By Appendix C, to 
Revenue Book Circular No. IV-O (Central 
Provinces Revenue Manual, Vol. HI, p. 76) 
the jurisdiction of the Civil Court is clearly 
ousted in respect of execution sales of land 
held for agricultural purposes, or purposes 
subservient to agriculture. Rules made 
under powers conferred by an enactment, 
become an integral part of that enactment for 
the purposes of interpretation. Under sec¬ 
tion 3 (26) of the General Clauses Act, 1897, 
trees are included in the definition of 
"land,” and that is the definition which 
must be applied to the word “land” as used 
in the Code of Civil Procedure, and in all 
rules made thereunder, unless there is some¬ 
thing repugnant in the context. The argu¬ 
ment that the languageof Appendix C, abn-e 
cited, makes it clear tiiat the word "l.ind” 
was used therein to denote the earth or soil. 


apart from what .stands upon it, does not 
commend it.self to me. It was supported by 
the contention that the interpretation claimed 
by the appellant would oust the jurisdiction 
of tlj6 Civil Court to sell standing crops, 
whereas the presence of such jurisdiction is 
admitted on all hands. This contention is 
erroneous. No doubt, in the absence of ex* 
press provisions to the contrary, it was once 
held that standing crops were immoveable 
property as things rooted in land; but that 
dictum is obsolete, because section 2 (13) of 
the Code of Civil Procedure of 1908, now 

enacts that the terra 'moveable property” 
includes growing crops. Such crops are, 
therefore, necessarily excludedfromthe defini* 
tion of land, which is immoveable property. 
But trees standing on land, as distinguished 
from the fruit and other product thereof when 
severed therefrom, are unquestionably im¬ 
moveable property. I am, therefore, of opinion 
that trees of all kinds, standing on an agri¬ 
cultural holding, are part and parcel of land 
used for agricultural purposes, at least in 
those oases wliere the property in them has 
not been expressly severed from the property 
in the soil on which they stand. Whe¬ 
ther the same rule would ap:ly to cases 
where trees belonging to A, stand on the 
land of B is a question which I am not called 
upon to decide in the present ca.se. Here 
the judgment-debtor is equally the owner 
or occupant of tlie trees and the .soil on which 
they stand, and Appendix C above quoted 
prohibits the Civil Court from carrying out 
an execution-sale as much in the one case as 
the other. Such a .severance as the 
Courts below have attempted to effect in the 
present case, would lead to endless anomaly 
and diflficuUy. 

For the above reason.s, the application to 
set aside the sale of the trees is allow¬ 
ed, the sale is set aside, and the whole 
of the proceedings in execution precedent 
to and consequent upon sucfi sale, are quashed 
as ultra vires. The judgment-debtor will be 
re-placed in possession of the trees, and any 
balance of purchase-money which may re¬ 
main after satisfying the judgment-debtor’s 
costs, will be refunded to the decree-holder. 
The decree-liolder will pay all costs connect¬ 
ed with tlio execution proceedings for sale 
of t'ls iu all three Court.s, including 

R :. 25 all ).va 1 as Pleader’s fees in this Court. 

Appeal allowed. 
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8ITADURGA DEBI V. RAJMOUAN PODDAK. 

(s. c. 16C. W. N. 577.) 

CALCUTTA HIGH COURT. 

Miscellaneous Civil Appeal No. 145 

OF 1909. 

July 12, 1910. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

SIVAUURGA DEBI— JcDdMENT-DEi/rOR— 

Appellant 

versus 

RAJMOHAN PODDAR-- Decree-Holder— 

Respondent. 

Execulion of ih‘crre — Dcfibi’rafc under-valuation In 
sale pruclaviatiun—Mu ferial irreyulurit ij ~ Suhsfanfinl 
injury—Civil Procedure Code (Act XI]'of 1SH2^ xs. 
287, 311. 

Dcllbcnito iindor.valimtion of jiroporty in ii sale 
proclanmtiou ia u material irroj^ularity in ]iublishinj' 
tlie sale witliiu the moaning? of section 311 of tijc 
Civil Procedure Code, 1882, and if the properties 
have Imh'H sold l>elow their j)roper value the sale 
should he set aside. 

Sud<ilmund Khan v. Phul Knar, 20 .V. 412; 25 I. A 
1 kl; 2 C. W. X. 550, relied upon. 

Appeal from the order of the Sub-Judge of 
Bakergunge, dated December 21st, 1908. 

Babu Qtinoda Charan Sew, for the Appel¬ 
lant. 

Babus Jlarendra l^arayan Mitra and Oopal 
Chandra Das, for the Respondent. 

JUDGMENT.-—This is an appeal on 
behalf of the judgment-debtor against an 
order refusing tn set aside an execution sale. 
The sale took place on the 20th March 1908 
in execution of a mortgage-decree. Seventy- 
one items of property weresoldand they were 
purchased by the decree-holders for Rs. 6,085. 
On the 2l3t April 1908, the judgment-debtor 
made an application to set aside the sale 
under sections 244 and 311 of the Code 
of 1882. Her allegations mainly were, that 
there had been serious irregularities in tlie 
publication and conduct of the sale, that 
such irregularities had caused substantial 
injury, and that consequently the sale could 
not he sustained. The learned Subordinate 
Judge has dismis.sed this application. lie 
has held that the sale-proclamation was 
duly served. It is not nece.ssary for us 
to consider that aspect of the case in the 
view we take of the other contentions of 

le appellant before us. The attention of 

le learned Subordinate Judge was drawn 

o the circumstance that in the sale-pro- 
clamation many of the properties were under¬ 
valued. It was contendeJ on behalf of 

th© judgraent-d©l?tor that such under-valua¬ 


tion constituted material irregularity, and that 
as a result of such under-valuation, the 
properties had been under-sold, the sale ought 
to be reversed. The learned Subordinate 
Judge held tliat the under-valuation was an 
irregularity; but as the properties were 
not grossly under-valued, he could not hold 
that the under-valuation was a material ir¬ 
regularity. He further held upon the evidence 
that there was nothing to show that the 
properties had been under-sold. 

On belialf of the judgment-debtor, tlie 
conclusions of the Subordinate Judge have 
been a.ssailed substantially on two grounds, 
namely, first, tliat tlie properties had been 
under-valued in the sale proclamation and 
that the under-valuation was of such a 
character as to constitute material irregu¬ 
larity, and, secondly, that the judgment- 
debtor 1ms suffered substantial injury in¬ 
asmuch as, by rea.son of the irregularity 
mentioned, the properties have been under¬ 
sold. In our opinion, both these contentions 
are well founded and must prevail. 

That tlie properties were under-valued in 
the sale proclamation to a considerable extent 
cannot be disputed for a moment. The value 
of the 71 properties which were actually 
put up for sale was put down in the sale 
proclamation at R.s. 4,210. They were pur¬ 
chased by tlie decree-liolders for Rs 6,085. 
Therefore if the final estimate of the value 
of tlie properties as made by the decree- 
holders he accepted as correct, there can 
he no question that the estimate as made 
for tha purpose of the sale proclamation was 
considerably lower tlian their proper value. 
The position, however, becomes clear if we 
examine some of the items of the properties 
sold. The decree-holders valued the item 
No. 1 at Rs. 400; but it was purcliased 
by them at tlie sale for Rs. 800. The item 
No. 12 was valued at Rs 25 but was purchas¬ 
ed by them for Hs. 170. The item No. 
20 was valued as Rs. 50, hut was purchased 
by the decree-holders for Rs. 280. The 
item No. 25 wa.s\alnedat Rs. 30 but was 
purchased for Hs. 430. It is manifest from 
these instances that the value inserted in 
the sale-proclamation must have been fixed 
with gross carelessness. The under-valuation 
was also obviously deliberate because the 
decree-holders pur^diased the propertie.s at 
the execution sale for considerably higher 
sums than those mentioned by them in the 
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sale-proclamation as the proper value. It 
has been suggested by the learned Vakil 
for the respondent that this does not con¬ 
stitute material irregularity, and in support 
of this view reliance has been placed 
upon the decision of this Court in the case 
oi Moldi'l Abdul Kashern v. Benode Lnl Bhone 
(1). It is to be remarked, however, that 

the attention of the learned Judges was 
not drawn to the decision of the Judicial 
Committee in the ease of Sadatmand Khan 
v. Phul Knar (2). Their Lordships pointed 
out in that case lliat the mis-statement of 
value in the sale proclamation was something 
more grave than an ordinary irregularity 
of procedure. In the case before us, this 
mis-statement was made deliberately as well 
as gratuitously. In view of the decision of 
the Judicial Committee in the case just 
mentioned, we must liold that there was 
material irregularity in connection with the 
sale proclamation in the case before us. It 
does not follow, however, that merely because 
the properties have been under-valued that 
the judgment-debtor is entitled to relief, 
because if the properties have been sold 
for their proper value, the judgment-debtor 

has no grievance. We must, therefore, turn 
to the second ground taken before us, namely 
the question of the value of the properties 
which have been sold. 

LUpon a consideration of the evidence 
their Lordships then found that the pro- 
perties had been sold below their proper 
value, and concluded as follows: - ] 

The result, therefore, is that this appeal 
IS allowed, the order of the Court below 
reversed, and the sale set aside. But 
the decree-holder will be at liberty to proceed 
to sell the properties again. It has been 
suggested by the learned Vakil for tlie 
respondents that his clients will now be 
placed in a position of great disadvantage, 
because even upon a re-sale, the judgment- 
debtor may take objection on the ground 
of irregularity. It is manifest, however, 
that the decree-holders can amply protect 

themselves if they are careful. If they state 
the value of the properties after proper 
inquiry and not recklessly as they have done 
in the present instance, and if they take 
care to have the sale proclamation served 

upon the properties which they wish to sell 

(1) 12 C. \V. N. 707. ’ 

(2) 20 A. 412; 2 C. W. N. ooOj 25 I. A. 140. 


they will be amply protected; and if, after 
these precautions, the properties are under¬ 
sold, there will not be any ground for setting 
aside the sale under section 511, Civil 
Procedure Code. The appellant is entitled 
to her costs in this Court. We assess the 
hearing fee in this Court at three gold mohurs. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 605 OF 1910 

May 2, 1911. 

Present:~Mv. Richards, K. C., Chief 
Justice, and Mr. Justice Tudball. 
^lUHAMMAD SADIQ— Defendant- 

Appellant 


versus 

ABDUL MAJID— Plaintiff and anothek 
—Defendants—Respondents. 

Civil PmcrJitri’ Code (Act V <,f 1908^, O. 17, v. 17— 
Ameudment—Pleadings—AUer.aion in desenption of 

2n opciiij detailed ni ninde hcijond limitation — 

Poiecr of Court to make the amendment—Kffcct on 
limitation. 


One n sold the property owned hv her in a village 
Mini in the snle-derd descrihod the property os being 
a -A h,^v;an<is share. In jK>iiit of (net the sliaro 
owned hy //. amounted to only )•! bmieaiisis. The 
l>lnintilT hrouc-ht a .suit f<»r pre-oinj)tlon on the last 
•lay of li.nitati.n, hut claimed onlv 15 hiswansi.^ 
share which he alleged 1{. had sold. Later on ho 
ih.-er.vered that the share of }{. was 17 biswansh 
fiml applied \n ninond tlio plaint: 

Held, that the amendment might bo looked upon as 

a orreeti.m in flm d«*..eripti..n of the property ns .‘^et 

forth in the plaint. As siteh, the Court had power 

t(. aldwthe amendment ami the nmemlnient would 

not have the effect of barring the suit hv limit- 
atniii. 


Second appeal from the deci.sion of the 

District Judge of :\loradabad, dated the 7th 

of April 1910. 

Mr. Muhammad Ishaq Khan, for the Appel¬ 
lant. 

ilr. Chulam Mujfaha, for the Respondents. 


JLDGMENr.—'Phis appeal arises out 
of a suit for pre-emption of certain zemindari 
property based on the Muhammadan Law. 
The defendant, Musammat Hakiman, sold the 
property to the appellant Muhammad Sadiq 
on the 16th December 1907. The .sale deed 

was duly executed and registered, and it set 

forth that the share sold was in or about 
a 24 hmvansi share. As a matter of fact 
the share which the Musammat had was 
a 17 hiswansi share, and this has been 
decided in the suit brought against her and 
bar vendee by the other co-sbarers. Th© 
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plaintiff, when he instituted his suit, only 
claimed a 15 bmvansi share, alleging that that 
was the share which the vendor had actually 

ct' -5*'® instituted on the last day 

of limitation. Afterwards, the plaintiff came 

to understand that the real share sold 
was, as we have said before, a 17 biswansi 
share, and accordingly he was allowed to 
amend the plaint by claiming a 17 hisuansi 
share instead of 15 hiswa7isL share. The 
first Gout found that the formalities neces¬ 
sary under the iluliammadan law had been 
duly performed and the lower Appellate 
Court accepted the finding. The plaintiff's 
suit was accordingly decreed. 

In appeal it has been urged that tlie 
amendment was an amendment which ought 
not and could not have been made having 
regard to the provisions of the Limitation 
Act; and, secondly, that the Courts helow were 
wrong in holding that the preliminaries ro- 

law had been 

fulfilled. The Courts are allowed by the 
Codeample power to amend, and we are 
slow to interfere with any amendment which 
the lower Courts have power to make and 
which they in exercise of discretion have 
made. We think, however, that no Court 
would have power to allow a new cause 

be introduced into a plaint 
after that cause of action had become bar¬ 
red by limitation. The real ciuestion in 
the present appeal is whether or not we 
are not bound to regard the amendment 
which was made, namely, to allow the plain- 

t if to claim 17 tidwansis instead of 16 bis- 

wansis, as the introduction of a new cause 
of action, or whether it may be regarded as 
yorrection of the description of the proper- 

Performance of the 
formalities of the Muhammadan Law the evi¬ 
dence which was believed by both the Courts 

ed the XL‘tiff ® "““'''‘“be vendee iiiform- 

purchased th! " ^ “'at he had 

Cn ” Thl ilusammat Haki- 

Xt that ePeeification of exactly 

Tee said\:nr‘be plaintiff at 
tions thatba to ask any ques- 

We think thnf^ /I**® right to pre-empt, 
titled on thi*i ^o«rts below were en- 

formalitts^^ the 

lurmaiities had been fnlRllaxi ne 

the demand was 

witnesses. ‘b" P'^esenoe of 
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Ihere was a great deal of confusion as 
to what was in fact the actual share of the 
Mnsammat. We have already pointed out 
tliat although she purported to sell a share 
equal to about 24 bisneansis, her real share 
was a 17 biswausi share. After consideration, 
wo have come to the conclu,sioii that the 
amendment in this case may be looked upon 
as a correction of the description of the 
property. Looked upon in this light, it 
was an amendment which the Court below 
was entitled to make, and if it was an 
amendment which the Court was entitled 
to make we think that limitation must be 
reckoned as from the date of the presenta¬ 
tion of the plaint, as explained by section 

6. Ue accordingly dismiss the appeal with 

costa. 

Apptdl disiiiisseJ. 


COUIN^l' 

Aiteal fi:o.m the Allahaiiau Ifmii CoDiir. 

March 2S, 1911. 

Present: ~\jord Macnaghten, Lord Rob.son, 

^Sir Arthur 'Wilson and Mr. Ameer Ali. 

LAL AND OTiiRus—D efendants_ 

ArPCLLANf.S 

versus 

KUNWAR GOBIND K'RISHXA .\ARAI\ 

. _ _ - T A __ 


AND AaN'other—Plaintiffs — Respondents 

IIui.lH Law-Chanpc of rclujicH-Escct of conversion 
of incmhcr oj liuulu pnnt fnmihj MHhamma.lanism^ 
Re.jHlation Ml o/JaS32, s.^-ActXn of \SoO—Com. 
lironuse^Fatmhj arrniujemcHt for scttlcoienf of disputes 
—Compromise b>j WmU nidoK—Itoversioucrs, xvhcfhcr 

001 / fi cL • 

The intention of tlio Legislature in botli tlie enact, 
inonts, Kegnlatiou VIl of IS32 and Act .YXI of 1S50 
is pcricctly clear; by declaring that the Hindu or 
Maliainmadan Law sliall not be permitted to deprive 
any party not belonging to eitlier of those persuasions 
of a ngiH to property, or tlmt any law or usage ivbicl. 
inHicts forfeiture ot rigl.ts or property by reason of 
any iierson renouncing bis or licr religion shall not 
bo enforced, the Legislature virtually set aside the 
provisions of tlie Hindu Law whicli penalises 
renunciation of religion or exclusion from caLe 
rhorefore, where in a joint Hiiidii family consisting 
ofafuther anda son, the father was converted o 
.'llaliaminadansim in 1S45, the effect of siioli conversion 

was not to make tlie son the solo owner of the nw, 
perty of the joint family. ‘ P‘“- 

On the death of the son and subsequently that of 

son” 'o^/^the fmh ™ n 

property as heir, for rccovcV of .oL”“ d 
suit was compromised by the naliin^ u “’r ^ 

property between them: ^ 
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llt’Jd, that the compromise was a family an*an{?e- 
ment for the settlement of disputes and was binding? 
upon the reversioners. 

Consolidated appeals from a judgment of 
the Allahabad High Court, dated April 23rd, 
1907, and reported at 2 j A. 4S7, reversing 
that of the Sub-Judge of Bareilly, dated May 

20th, 1905. 

Mr. Jhrhert Cjicelly for the Appellants. 

Mr. L. DeGruyther, K. (7., and Mr. Bufjwan- 
din Dube, for the Re.spondents. 

JrnGMhiNT. 

Mr. Ameeii Ai.i. —These appeals, wliich have 
been consolidated by an order, dated 1st 
November 1910, arise out of tliree actions in 
ejectment, brought by the plaintiffs in the 
Court of the Subordinate Judge of Bareilly, 
who dismissed the suits by one judgment on 
20th of May 1905. His decision, liowever, 
was reversed on appeal by the High Court of 
Allahabad which decreed the plaintiffs’ 
claims on the 23rd of April 190S. The de¬ 
fendants have appealed to His Majesty in 
Council, and the point for determination is 
the same in each case. 

The plaintiffs claim as ne.^ct reversioners 
to their grandfather (mcther’.s father) Raja 
Daulat Sing to recover possesion of certain 
properties held by the defendants, on the 
allegation that tlie deed of compromise under 
which the latter purport to derive title is not 
binding on them. The defendants, on the 
other hand, are transferees from one Raja 
Khairati Lall,a grandson by daughter of Raja 
Ratan Sing, the father of Uaulat Sing, and a 
party to the compromise in question. 

The history of Ratan Singh’s family, and 
the circumstances which led to the compro¬ 
mise have been twice before this Board, and 
will be found summarised in the earlier of 
the two cases, Rani Mewa Kunwar v. Rani 
Hulas Kunwar (1), Munshi Karimiuldin v. 
Kunwar dohind Knshna (2). It is unneces¬ 
sary, therefore, to enter into them at any 
length. For the purposes of the pre.sent 
appeals, it is suflicient to state that Raja Ratan 
Sing, who appears to have held a high posi¬ 
tion in the Court of the then King of Oudh, 
owned considerable property within British 
territories, part of which is in suit, and that he 
and his son Daulat were members of a joint 

(1) 1 I. A. 157; 13 B. L. R. 312. 

(2) 3C I. A. 138; 6 A. h. J. 807; 13 C. \V. N. 1117; 11 
Bom. L. R. 911; 0 M. L. T. 275; 10 C. L. J. 213; 31 
A. 197; 3 Ind. Cas. 795; 19 M. L. J. 687. 


Hindu family and thus entitled iu joint ten¬ 
ancy each to a moiety of the properties. 

It may be taken now as established beyond 
dispute that in 1845 Ratan Sing abandoned 
Hinduism and adopted the Mahomedan faith. 
But, although his renunciation of the Hindu 
religion involved, under the Hindu Law, toe 
forfeiture of civil rights to the extent of 
depriving him of his share in the joint estate, 
Daulat advanced no claim based on such for¬ 
feiture, and fatlier and son remained joint 
until the latter’s death in January 1851. 

Daulat left him surviving a widow, named 
Sen Kunwar, and two daughters, Chattar 
Kunwar and Mewa Kunwar. On the death 
of Ratan Sing, some months later (September 
1851), the entire property which had stood all 
along in his name in the Collector’s Register 
was recorded in the name of his widow, Ram 
Raj Kunwar. 

Disputes then arose between the heirs of 
Daulat on the one side and Raj Kunwar on 
the otlier. Eventually, and in consequence of 
these disputes, the Court of Wards took over, 

in 1852, possession of tlie entire estate, making 
Raj Kunwar, who is stated to have been a 
person of weak intellect, an allowance of 
Rs. 500 a month. The rights of Daulat’s heirs 
do not appear to have been admitted to any 
part of the property, as no allowance was 
made to them, and, in fact, it is alleged they 
were referred to the Civil Court for the es¬ 
tablishment of their rights. Matters remained 
in this condition for several years. Sen 
Kunwar died in 1857 and Raj Kunwar, 
Ratan’s widow, the following year. In 1860, 
under the advise of Mr. Johninglis, a well- 
known District OtHcer, then Collector of 
Bareilly, the daughters of Daulat and the 
grandson of Ratan, Khairati Ball, entered in¬ 
to the compromise which the plaintiffs now 
seek to set a.side so far as it affects them. 

By this compromise Daulat Singh’s 
daughters, Chattar Kunwar and Mewa 
Kunwar, obtained between them an Sj-anna 
share, taking the entire estate as 16-annas; 
whilst Khairati Ball received a 7!-anna 
share. Partition was effected in terms of 
the compromise, and the parties obtained 
possession of the respective shares allotted 
to them. Chhattar Kunwar died in 1860. 
There was litigation between Chattar s 
husband and Mewa Kunwar as to the right 
to Chattar’s share, which was ultimately 
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decided in Mewa Knnwar’s favour who thus 

obtained possession of the entire 87 -anna share 

received by the two sisters in ISdO. Mewa 

Kunwar died in 1899, and the sliare held by 

her has devolved on the plaintiffs, her sons. 

Their case is, that on the abandonment 

of Hinduism by Ratan Sing lie forfeited 

his half share in the joint property which 

vested in Daulat Sing, that they as his lieirs 

are entitled to the entire 16-annas, and that 

they are not bound by the compromise of 

1860, as Clihattar Kunwar and Mewa 

Kunwar, being mere-life tenants, had no 

authority, in the absence of legal necessity, 

to alienate the Tx-anna share in favour of 
Khairati Lall. 

Tlie defendants who are transferees either 
from Khairati Lall or his heirs, contend 
inter dm that the compromise entered into 
by the two ladies was not an alienation; that 
it was a family arrangement for the .settle¬ 
ment of disputes under which they obtained 

more than they were legally entitled to; tliat 
m vmw of the British Legislation (to which 
the defendants refer) the forfeiture, on which 
t e plaintdfs rely, could not be enforced, 
and that, therefore, tliere was no divestment 
of the right of Ratan in respect of his half 
share, and that even if any such right as 
the plaintiffs allege, devolved on Daulat in 
consequence of Ratan’s conversion in l^-J .5 
It became extinguished” on the lapse of 12 
years from the date of such devolution. 

The Subordinate Judge in a well-con- 
Bidered judgment upheld the defendants’ 
pleas and dismissed the suits. The learned 

Court, on appeal by the 
plamtiff.s, arrived at a different conclusion. 
They were of opinion that on the conversion 
of Ratan Sing, Daulat became “sole and 
absolute owner of the whole estate.” inasmuch 
as Regulation VII of 1832 “did not abrogate 
the Hindu Law as to the consequences of 
apos asy, and Act XXI of 1850 was not 
enacted until some five years after hisadop- 
tionofthe Mahomedan faith. With regard 

sidered it to be just and wise,” “perhaps the 
best arrangement that could be made,” they 

that it?' 

ladl to an alienation which the 

ladies, in he absence of legal necessity, were 

it that consequently 

It «as not binding on the plaintiffs. In this 

View of the question they reversed, as already 
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stated, the decision of the yubordinafe Judge, 
and decreed the plaintiffs’ claims in all three 
suits. The learned Judges did not deal with 
the question of limitation raised by the 
defendants. 

Their Lordships regret they are unable 
to concur in the judgment of the High Court. 

In 1845, where Ratan Singh abandoned 
Hinduism and adopted the Mahomedan 
faith, tlie rule laid down in section 9 

Regulation VII of 1832, for decision in civil 

suits wliere the partits ranged against each 
other belonged to different persuasions, 
was in force in the Bengal Presidency. 

It declared in e,vpre.ss terms that in such 
ca.ses— 

“W'hen one party .sJ)all be of the Hindu 


and the other of the Mahomedan persuasion, 
or where one or other of the parties to the 
suit shall not be either of the Mahomedan 
or llindu persuasions, the law.s of those 
religions shall not be permitted to 
operate to deprive such party or parties of 
any property to which, but for the opera¬ 
tion of such laws, they would have been 
entitled.” 

Act XXI of 1850 extended the principle 
of section 9, Regulation Vil of 1882, of tlie 
Bengal Code, tbronghout tlie territoriks sub¬ 
ject to the Government of the East India 
Company. After reciting the provisions of 
section 9, and stating that it would be beneHcial 
to extend its principle to the rest of British 
India, it enacted that— 

“So much of any law or usage now in 
force within the territories subject to the 
Government of the East India Company, as 

inflicts on any person forfeiture of righti or 

property, or may be held in any way to 

impair or affect any right of inheritance, by 

reason of his or her renouncing, or having 

been excluded from the communion of any 

religion, or being deprived of caste, shall 

cease to be enforced as Law in the’Courts 

of the East India Company, and in the Courts 

established by Royal Charter within the said 
territories.” 

The intention in both enactments is per- 
fectly clear; by declaring that the Hindu or 

Muhammadan Law shall not he permitted to 

deprive any party not belonging to either of 
those persuasions of a right t.> property or 
that any law or usage which inflicts forfei’ture 
of rights or property by reason of any person 

renouncing bis or her religion, sl.all not b© 
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enforced, the Legislature virtually sot aside 
the provisions of the Hindu Law whicli 
penalises renunciation of religion or exclusion 
from caste. 

The effect of the Legislation of 1832 and 
ls50 was that on Ratan Singh's abandoi^- 
ment of Hinduism, Daulat Singli did not 
acquire any enforcihle right to his father's 
share in the joint family property whicli 
he could either assert himself or transmit to 

his heirs for enforcement in a Hritish Court 
of Justice. 

In the view their Lordsliips take of tliis 
brancli of the case it is not necessary to dis¬ 
cuss the question of limitation raised by the 
defendants. But, it may be observed that 
whatever right Daulat acquired under the 
Hindu Law to the share of liis father came 
into existence in 1845 on conversion of the 
latter to the Mahommadan religion. No 
suit could be brought, even if the enactments 
referred to above had permitted it, to 
enforce the right after the lapse of 12 years 
‘from the time the cause of action arose” 
(section 12, Act XIV of 1869). Nothing in 
Article 142 of Act IX of 1871 or of 
Article 141 of Act XV of 1877 could lead 
to the revival of a right that liad already be¬ 
come barred. In this connection their Lord- 
ships would refer to the judgment of this 
Committee in the case of Uurrinafh Chatterji 
V. Mohunf Mothoor Mohun Goswami (3), where 
it was pointed out that the intention of the 
law of limitation is, not to ‘*give a right 
where there is not one, but to interpose a bar 
after a certain period to a suit to enforce an 
existing right.” 

Such was the relative position of the parties 
in 1860, when the compromise was entered 
into. The heirs of Daulat had no existing 
enforcihle right to the share of Ratan Singh, 
and the entire property was recorded in the 
name of his widow. Under these circum¬ 
stances, the parties, under the advice of the 
District Officer, instead of engaging in a 
long litigation, arrived at a mutual settle¬ 
ment of their claim. The real nature of the 
compromise is well-expressed in a judgment 
of the High Court of the North-West 
Provinces in 1868 in the suit of ifewa 
Kunwar against her sister Chhattar Kunwar’s 
husband. The learned Judges say as 
follows: — 


The true character of the transaction 
appears to us to have been a settlement be¬ 
tween the several members of the family 
of their disputes, each one relinquishing all 
claim in respect of all property indispute other 
than that falling to his share, and recognising 
the right of the other, as they had previously 
asserted it, to the portion allotted to them 
respectively. It was in this light, rather 
than as conferring a new distinct title on 
each other, that the parties themselves seem 
to have regarded the arragement, and we 
think that it is the duty of the Courts to 

uphold and give full effect to such an arrange¬ 
ment.” 

Iheir Lordships have no hesitation in 
adopting that view, OudhBehareey.Men'a 
Jxinnvar (4). Ihe true test to apply to a 
transaction wliicli is challenged by the rever¬ 
sioners as an alienation not binding on them 
is, whether the alienee derives title from the 
holder of the limited interest or life-tenant. 
In the present case Khairati Lall acquired 
no right from the daughters of Daulat, for 
the compromise,” to use their Lordships’ 
language in RauJ Mewa Kumvar v. Uanillalas 
Kunicar (1) is based on the assumption 
that there was an antecedent title of some 
kind in the parties, and the agreement ac¬ 
knowledges and defines wJiat that title is,” 

In their Lordships’ judgment the decisions 
on the authority of which the learned Judges 
of the High Court Iiave held the compromise 
not to bind the plaintiffs, are not applicable 
to the present case. 

On the whole their Lordships are of opinion 

that the judgment and decrees of the High 

Court of Allaliabad should be reversed and 

those of the Subordinate Judge restored, and 

they will humbly advise His Majesty accord¬ 
ingly. 

The respondents will pay the costs of 
this appeal and of the appeal in the High 
Court. 

. Appeal alloived. 

Solicitors for the Appellants: Messrs. Pulte 
Parrott *5* Co. 

Solicitors for the Respondents: Messrs. T. 

L. Wilson Co. 

(i) 4 Agra H. C. Kop. 82. 


(3)201- A. 183; 21 C. 8. 
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RAMESHAR V. SDBBKARAN. 

(s. c. 8. A. L. J. 418.) 

ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 627 of 1910 

March 6, 1911, 

Presen/:—Sir John Stanley, Kt., Chief 
Justice, Mr. Jastice Banerji and Mr. Justice 

Richards. 

RAMESHAR UPADHTA ANDOiifERs — 

Defendants—Appellants 

versus 

SUBBHARAN UPADHVA and others— 

P L AI NTl FFS — R E S PON I> E N TS. 

Decree —Constfucfion—Chnige—Onhr for snle of 

2^yopertij—}forttjn>je. 

One K; .S. executca a salo-Ueud in ivsin-ct of the 
property in ihspnto in favour of one 13. S. fur Rs 5 U 0 

Ihe pnrchasc.monoy was pan! to tl.e veinl-.r hut 
possession of tho property was not .lolivereH to tin- 
vendee, who conse(|nently broutrht a suit obtuiii 
possession, iho suit, was compromised in the fob 
lowing terms. “The plaintilf consents to giv<. up his 
nght as vendee in the property in disjiute. The de- 

'vr'o I"“'^’hu..e.monoy 

11 cm * '**’ suit, total 

Ks. COO, to tho plaintiff vendee witldn two yeoi-s 

for whieli payment this share (/. the proportv 

II all 1 ?'l' r, ^ “V' "" defendant 

n .r - • “i ■ this money is paid the pro- 

ptrr> in dispute cannot he alienatcl'’ Upon this 

‘Tluintiir’ V" '’•""■^1 os follows: 

1 laintilfh claim is rh-eived for K.s. OO as per com- 

promise a^minsf the defendant an 1 hvpot h.'catc.i 

property with intere.st at 1 p-r cent pn,- pav 

alde in two vears. ‘ * • 

% 

1/eM, (/?'(;,?,;t, J, dis.sentini'), that the decree di.l 

.U‘. 'c7. 't > ..perar- 

(Ml to (Mvatc a u}> mi it. " ' 

IV.- Sta„le,j, C. ./. ... 

,,,, ,1 ^ 

....t-.cMKlor for puvn.ont of ll,„ ,„„o,.„t of .I,c .lo.-reo 
u.i.l m.t.l paj-ment ll.on-of ,vas made, tim propci-fv’ 
«hich was the subject.matter of the suit, jhonhi 
stand charged with tho payment ..f this amount 

/l that the parties agreed 

t mt it the money were not paid within two vears 

the property would Ir- sold forthwith. It was in 

fact a .simple monoy-decreo with a snperadded 

tnent of tho amount of the decree. ^ 

Per llnnrrji, /.—The intention of the partie.s to the 
compromise wu.s that the amount agreed to he paid 
1.0,, d be .-ea".ed by s,do of tho pro,ro. ty i„ exec.'tio.' 

intontioi: etfcct to the 

2 2.5 C. 580; 

fcTlned to A. W. X. (1891) 45. 

Transfe^'n*f decree for sale under tho 

existence of ulw'ays pre-snpposes tho 

a^reem^nt J •^'^rtgago. Parties entering into an 
U£ cement for a mortgage cannot contract themselves 


out of the provisions of (ho Act, and a decree for sale 
cannot he obtained without complying with the for. 
inalities prescribed by tho Transfer of Proiierty Act 
If the Court which pa.ssed tho decree in unestion 
intended to decree that tl.o mortgaged property 
should be sold without any furtl.er suit nfter default 

in payment within two years, the Court would lie 
jias-sing an illegal ilecreo. 

Second appeal from the decision of the 
District Judgfp of Jauiipur. 

Tlie ITon'ble Mr. Sundar Lai (with Iiim Mr. 
Oohil Prasad), for the Appellants. 

o ('vith him Mr. Karihans 

r^aliai), for tiie Ke.spondent.s. 

JUDGMENT. 

SiANLEY, C. J.—The sole (luestion in this 
appea depends upon the true construction 

of a decree based upon a compromise of the 

Uth of March. I6SS; whether in fact by 

that decree a charge merely was created, or 

whether or not in addition to the creation of 

a charge the property cl.arged was directed 
lo be .sold. 

The .suit was one for sale of property com¬ 
prised in a mortgage of the 17th of July, 1890 

execiiteil hy Jai Karan Singh and the other 

smisofoiie Kutwaru Singh in favour of llechu 
Ram, a member of the .joint family of the 
plaiiitlif.s. 1 he defendants Nos. 1 —liarethe 
representatives-in-intere-st of t!ie mortgagors. 

I he other defendants are auction-purchasers 
of the mortgaged property under a sale which 
took place on the 20th of December, 1S9;I 
purporting to he in execution of the decree of 
•Jlth of March, 1888. The circu-ustances 

which led to the passing of this decree are as 
follows:-On the 21st Decemher, 1879 
Kutwaru Singh executed a .sale-deed in respect 
of his share in the village of Bahiira with 
other property in favour of one Raij Xath 
Singh, the price being R.s. 500. The purchase- 
money was paid to the vendor hut he did not 
deliver possession of the property to the 
vendee, who consequently brought a suit for 
possession of the property. A compromise 
was entered into in the following terms:- 
The plaintiff consents to give up his right 
as vendee in the property in dispute. The 
defendants agree to return the purchase- 
money Rs. oOO with Rs. 100, the costs of the 
suit to the plaintiff-vendee, total R,. 600 

7, T tlm“ ‘I'is share 

'• c, the property which was sdd) as well 

and until this money i.s paid, the pr.iperty in 
dispute cannot be alienated. Lst the case be 
decided in accordance with this compromise 
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tlifit is to say, a decree for costs be passed for 

the plaintiff to the extent of Rs, GOO with in- 
terest.” 

I pon tin's compromise the Court passed 
the following order:—“Plaintiff's claim is 
ilecreed for Us. (»J0 as per compromiseagainst 
tile defond;nits and iiypotlu'cated propin-ty witli 
interest at lie. 1 per cent, per mensem, pay¬ 
able in twoyear^:'’—On this order thefollow- 
ing was drawn up, Let the claim of the plain¬ 
tiff for the sum of Us. (;00 be decreed against 
the defendants and the hypotliecated pro- 
perty with interest at Ue. 1 per cent, per men- 
sem, payable in two years, in iccordance with 
the deed of compromi.se. An application for 
execution of this decres was made on the 16th 
of March Ibin, and was struck off for default. 
A second application was made on the LUth 

duly, of the .same year, which was also 
allowed to go by dofaiiK: as was also a further 
application of tlio liiKh of Octolier, 1802. 

On the 2;bd of Wnvemhor lo02,a fourth ap- 
l-l.cution was filed and the ca.so was transfer- 
led to the Collector with tiie result that the 
iiuction-.saie already referred to, took place, 
i he .iiidgment-dehtor raised an ohjection to 
tlie sale on the ground that tite decree could 
not be executed unless an order absolute for 
sale was passed under .section 80 cf the 
't'ransfer of Property Act. Tin's objection 
was disallowed for reasons not known, this 
part of tlie record having been destroyed. 

The defendants in the pre.sent suit pleaded 
tliat the mortgage of the 17th of July 1800 

which was executed after the pas.sing of the’ 
decree of tl.o 2Uh of March 1888, was in¬ 
effectual as against the principal defendants 
(nuction-purciiaser.s ', and that the plaintiffs 
have no right to .sue for the enforcement of this 
mortgage again,st the property and Itave no 
right of redemption; tliat the property in 
di.spute was sold by auction on the 20tli of 
December 180;{, execution of the decree 
for enforcement of the lien created by the com¬ 
promise decree of tiie 2fth March I8S8, and 
was purcha.sed by tliese defendants, and that 
file right to redeem of the jiidgment-debtor.s 
and the plaintiff.s therehj' became e.xtinct. 

1 he Court of first in.stance dfsmi.ssed tlie 
.suit oil tiie ground that the decree, in execu¬ 
tion of which the defendant.s purchased, wa.s 
a moi tgage-decroe and not a simple money- 
decree. 

On appeal the learned District Judge Ldd 
that tbe decree in questiota waa a money- 


decree and not a mortgage-decree, 
and that it created nothing more than a 
charge upon tbe hypothecated property. Ho 
accordingly set aside the decree of tlie Court 
below and decreed tbe plaintiffs’ claim. 

In tbe appeal before us the correctness of 
the decision of tbe lower Appellate Court is 
impugned. The sole question in it i.s, as 
I have asid, whether or not by the decree of 
the 21tli of March, 1 88S, a sale of the pro¬ 
perty was directed and ialidly directed, I 
am of poinion that no such order for sale 
was passed and that the decision of the 
learned District .Judge in this respect is 
correct. The suit in whicii the compromise 
was entered into was, it is to be ob.served, 
a suit for posse.ssion of property agreed to be 
sold. The compromi.se provided that the pur- 
cliasR-money with costs, i. e; Rs, 600, should 
be paid by tbe vendor to the vendee, and 
that as security for this sum the pro¬ 
perty as well as the person of the defendant 
should be liable. Tlie meaning of tin’s i.s, 
that there should be a decree again.st the 
defendant-vendor for payment of the amount 
of tlie decree, and that until payment of it 
was made, the property, which was the subject 
matter of tlie suit, should stand charged w'itli 
tlie payment of tin's amount. That this 
was the meaning of the compromise is 
emphasised bi"^ the words subsequently appear¬ 
ing in it, namely, that a decree for cash be 
pas-sed for the plaintiff to tiie extent of 
Rs. 60(1 with interest." There is nothing to 
indicate that the parties agreed that if the 
inoiipy were not paid within two years, the 
property .should be forthwith sold. It was 
in fact a .simple money-decree w’ith a super- 
added charge of property as collateral security 
for tbe payment of tlie amount of the decree. 
There was no hypothecation of the property 
whatever, created by tiie compromise or prior 
thereto. Ry the agreement of compromise 
a voliil charge could not have been created 
without regi.stratioii, No cliarge was created 
otlier than hy force of tlie decree The parties 
simply agreed that the property should be 
security for tlie payment of the debt, and that 
a decree of the Ciurt should be passed creat¬ 
ing this charge. The decree purports to 
have been pa.s.sed I'n (tccordnnre with the 
pra»ii>, and we are entitled to look at the 
compromise so as to interpret rightly the 
decree. It is drawn up in a loo.se and 
clumsy fashion, namely, “Let the claim of 
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t)ie plftintiff for the sum of Rs. 600 be 
ecreed ngainst the defendants and hypotlie- 
cated property with interest at Re. 1 per 
Pent, per mensem payable in two years in 

aecordanee with the deed of compromise.” In 

the hrst place, the word “hypothecated” is 
naptly used. The property was not 
l.ypothecated. There wa.s merely an agree- 
men that ,t should be liable for payment 
of the sum of Rs. GOO. The only decree 
which the Court wa.s empowered by the com¬ 
promise to pa.ss, in my judgment, wa.s a decree 
against the defendant for the sum of Rs. 600 
and a declaration that the payment of this 
sum of Rs. 600 should be charged upon the 
property in question. If the Court had 
passed a decree for sale of the property in 
default of payment witliin two years the 
-lecree would not have been in accordance 
with the compromi.se. The compromi.se did 

not of it.self provide for the sale of the pro- 
Per y. In view of the fact that the pro¬ 
perty was not hypothecated at the date of 
lie decree, the true meaning to be attached 
to the decree is, I tliinlc, that it was a 
decree for money only with a .super- 
added charge of the sum agreed to be 
paid upon the property speciHed or referred 
to in the compromi.se. The words of the 
decree against the hypothecated property” 
^ans, ! think, no more than this that Uie 
decretal amount should be payable out of the 
property charged therewith. The Court of 

1] ™lmd upon the ruling in Lai 

Behary Ilainbur Itahman (I) i„ 

which It was held that a decree that mort 
gaged property be made liable for realisation 
e amount of the decree was to be re- 
gaialed as a mortgage-decree governed by the 

in the fn, timugh not made 

inUiefoim prescribed by that Act. It also 

AnW "’’n" ‘ n® IJou-ladar v 

fhat a d (2', in which it was held 

Riat a decree winch directs the realisation of 

money found to be due from hypothecated pro¬ 
perty IS a mortgage decree and not a decree 
or money. In both these case.s, borever 

moTlglge “"e^iating 

suit nehber “t the date of the 

was r ot to “ <=''“>'ge. The suit 

charge It “ “ mortgage-debt or a 

^'nrge. It was a suit of a very different 

nature, iiameJy a cnif 

H suit for possession. It 


(') 2BC. lObSC. W. N 8 

(.21 2 > C. 580; 2 (;. W. X. 118. 


would be, in my opinion, straining the langu- 
age of the decree if we were to hold 
that the Court intended by it not 
merely to create a charge but also to order 
a sale of the property so charged for the 

bn d "tf n 'f've were to 

hold that the Court did pa.s8 such a de Tee 

It appears to me that it did so wholly re¬ 
gardless of the terms of the compromise which 
expressly provided that a ,lecree for caeh 

.should be pa.ssed and that the property should 
be liable for payment of this cash. 

tlnfrtV'r I am of opinion 

that the lower Appellate Court took a correct 

view. I may here point out that the plain- 

t ft., mortgage was a registered document, 

hat It was ex-eciited before the sale under 

which Uie defendanfs-appellants purchased. 

Slid notice wa.s given in the sale proclamation 
hat the property was subject to an incnm- 
biaiiee The appellant.,, therefore, have 
hem.selves to blame if they suffer any lo.s 3 
n he traiKSaction. The plaintiffs, however, 

. 1 , their plaint offered to redeem any mort- 
J^^sge holding priority to their mortgage. 

J he charge created by the decree of the bRh 

nl -' rff P'’‘or to the 

plaintiff., mortgage, and no provi.sion has 

oeen made for satisfaction of it in the decree 

of the learned District dudge. Before, 

therefore, this appeal can be satisfactorily 

drsposed of it appears to me that an i.s.sne 

ought to be referred to tbe lower Appellate 

Court to determine what, if any, Xrges 

existed upon the property having priority to 

the plaintiffs mortgage and what amounts 

are due in respect of the.se prior rnoitgages 

As my learned colleague and 1 are not 

in agreement as to the true construction of the 

decree o the bith of March 1888, the ques! 

tion whether or not that decree did anything 
more than create a charge upon the property 
referred to therein should be decided by 

9ro?D -nder section 

db of the the Code of Civil Procedure 

Banbimi J.-^This appeal arises out of a 

eui brought by the plaintiffs for sale of 

certain immoveable property mortgaged to 

them on the 17th of July 189(1 T *i 

descendants of one Kutwaru The^ ss 

-iC'S j' ,is 
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tlie flecree. in execution of whicli the property 
was .sold, was one for tlie sale of liypotliecated 
propprty and that as the morti^a^e of the 
plaintiffs is of a later date, they have priority 
over the plaintiff, and the property cannot 
he sold agrain. The plaintiffs, on the other 
hand, nr£?e that tlie decree of the 21-th ^farcli 
1?SS, was a simple decree for money,and tliat 
the appellants piircliased the property subject 
to the plaintilTs’ mortcra-e. The Court of 
first instance found in favour of tiie appellants 
and dismissed the suit. The lower Appellate 
Court has reverse.! the decree of tlie first 
Coui-t. holding that the decree mentioned 
above was a simple money decree. 

There can he no question that if the decree 
of the 21-th of March was a simple decree 
tor money, the defendants-appellants who 
purcliased the property after the date of tlie 
plaintiffs’ mortc:affe did so subiect to that 
mortpafre. If, on the other hand, the decree 
was one enforcing: a charge and directing a 
sale of specific property, the appellants have 
priority over the plaintiffs whose mortgage 
IS of a later date. The decision of the case 
tJierefore, turns on the construction of the 
decree. 

The circumstances under wliich it was 
passed are these.—The property mortgaged 
to the plaintiffs was soM by Kntwarii to 
one .>ai.i Xatli. The latter brouglit a suit 
against tlie former for possession of the pro¬ 
perty. The case was compromised by the 
parties on the 2Uh of March IS?8, and a 
deciee was passed in accordance witli tlie 
compromise on tl.e same date. The term.s 
of tlie compromise were set forth in tlie 
decree and have been correctly translated 
Ivthe Court below as follows:_ 

“The plaintiff consents to give up Id.s riglit 
as vendee in the property in dispute. The 
defendants agree to return the purcliase- 
money, Rs. 500 with Rs. 100 the costs of 
the suit, to the plaintiff-vendee, total Rs. 600, 
within two years,for which payment this share 
as well as the person of tlie defendant sliall 
be liable, and until this amount is paid, the 

property in dispute cannot bo alienated.' Ret 
the case be decided in accordance with this 
compromise, that is to say, a decree for cash 
he passed for the plaintiff to the extent of 
Rs. 600 and interest.” 7'he decree was 
passed in the following terms:—“The claim 
of the plaintiff is decreed for Rs, 600 again.st 
Mie defendants and the hypothecated pro¬ 


perty with iiitere.st at Re. 1 pei' cent, per 

mensem, payable in two years in accordance 
with tlie compromise,’' 

Tliat the compromise created a charge on 
the property which was claimed in the 
.suit cannot admit of any doubt. Did the 
decree only declare the charge or did it 
enforce the charge by ordering a sale ? I 
am of opinion that it was a decree for sale. 
It was not drawn up, it is true, in strict 
accordance with the provisions of section 88 
of tlie Transfer of Property Act, but before 
tliat Act was passed, and for many years 
after its enactment, decrees for sale were 
passed in terms similar to those of the decree 
in que.stion. It was a decree for Rs. 600 
against the defendant and the liypothecated 
property,’ that is to sa}*, for the recovery 
of Rs. 600 from the defendant and from 
the property. As the amount of the decree 
could he recovered from the property by 
the sale of it only, tlie decree was one for 
sale. It is clear from the terms of the com¬ 
promise that wliat the parties contemplated 
w'as that tliere should be a charge on the 
property sold for the amount of the sale 
consideration and costs, and that if these 
amounts were not paid within the time 
fixed, tlie property would he sold in execution 
of the decree, and the said amounts should 
tlius he realised. It was certairdy not in¬ 
tended tliat if payment was not made within 
the stipulated period, a second suit would 
have to he brouglit to enforce the charge. 

I he parties to the suit were settling their 
disputes once for all and they entered into 
a compromise for the purpose of putting an 
end to further litigation. That purpose 
could not he attained by a compromise which 
would render it nece.ssary for the holder of 
the decree to bring another suit to enforce 
the cliarge. In my opinion the intention 
of the parties was that the amount agreed 
to be paid should be realized by sale of tlie 
property in execution of the decree, and tliat 
the decree gave effect to thi.s intention. 

I hat this was contemplated liy the parties 
is further manifest from the fact that when 
execution of tlie decree was sought, the 
judgment-delitors raised objections on tlie 
ground that an order ab.solute for sale had 
not been obtained after decree, and that the 
decree, as it stood, was a preliminary decree 
for sale. This objection was overruled by 
the Court, and throughout the proceedings 
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the property was treated as hypothecated 
property, was sold as such and was described 
in the certificate of sale as hypothecated pro¬ 
perty. The compromise created a lien, and 
the decree ordered that lien to be enforced. 
I am of opinion that the decree was not one 
for money only, nor was it a decree which 
merely declared a charge, but that it directed 
sale of the property the subject of the 
charge. The words ** a decree for casli” in 
tlio compromise meant, as it seems to me, 
a decree for recovery of money as distinguish¬ 
ed from a decree for recovery of the pro¬ 
perty—and did not mean a money-decree 
as distinguished from a decree for sale. In 
Fazil Ilavihlar Krishna Bandhii luii { '), 
the decree ran as follows: “ft is ordered 
.tliat the sum of Rs. .32 ) claimed. 

pl'iintitl; do get from the liyp^thecated pro¬ 
perty.” It was held that the decree was 
not a money-decree but a mortgage-decree. 
Similarly, in Lai Brhari Singh v. Iluhibnr 
Jtahman (1), the decree was to the elfect 
that tlie "property be made liable for 
realization of the decretal amount.” It was 
held that the decree was a mortgage decree 
governed by tlie Transfer of Property 
Act, though not made in tlie form prescrib¬ 
ed by tlie Act. These case.s support tlie 
view contended for by the appellants. The 
case of Gobinda Chandra Pat v. Ihcnrkn Nath 
Pal (3), relied on by the lower Appellate 
Court is distinguishable. In that case the 
decree only declared a charge and did not 
order realization of the decretal amount 
form the property, tiiat is, by the sale of 
it. in Baldeo liharthi v. Hushiar Singh 
(4), altliough the compromise created a lien 
the decree passed was a money-decree only 
and not a decree against the property, as 
in the present case. Whether the Court 
was right in making a decree against the 
property or was competent to make a decree 
for recovery of money by sale of specific 
property in a suit for recovery of property, 
is immaterial. The fact remains that a 
decree was passed and became final and 
was binding on the parties. It was after the 
passing of this decree that the mortgage 
in favour of the plaintiffs was effected. 
That mortgage was subject to tlie decree. 
It was open to the plaintiffs as sub¬ 
sequent mortgagees to discharge the decree 

(3) 35 C. 837i 12 0. W. N. 849; 7 0. L. J. 492. 

(4) A. W. N. (1895) 45, 


and thus make the property available for the 
recovery of the money borrowed from them 
on tlie .security of it. They did not do so, 
but allowed the property to be sold in exe¬ 
cution of the earlier decree for the realiza¬ 
tion of a prior cliarge. The purchasers 
have, therefore, acquired priority over them 
and the property cannot he sold again. In my 
judgment the decision of the Court of first in¬ 
stance is correct and this appeal must prevail. 
1 would allow the appeal, set aside the decree 
of the lower Appellate Court, and restore that 
of the Court of first instance. I, however, 
agree in referring the question of law which 
arises in the case to a third Judge under sec¬ 
tion of the Co<le of Civil Procedure. 

The appeal uas laid before ^Ir. Justice 
Richards for the determination of the ques¬ 
tion whetlier or not the decree of the 2Uli 
of March 1688, did anything more than 
create a charge upon the property referred to 
therein. 

]licnARD.<, J.—The facts connected with 
thi.s appeal liave been so very fully dealt with 
by both the learjied Judge.s of this Court 
before whom the appeal came, that it is un¬ 
necessary for me to refer to them in any 
detail. The sole question before me is whe¬ 
ther or not, under the circumstances, the 
decree of the 2 J:th !March, 1888, is to be 
deemed a decree under the Transfer of Pro¬ 
perty Act, or whether it merely operated to 
create a charge on the property referred to 
in the decree. The decree itself was not in 
the form prescribed by the Ti'ansfer of Pro¬ 
perty Act. It is pointed out, no doubt, that 
at the time that the suit was brought, neither 
the public nor the Courts were as familiar 
with the provisions of tlie Transfer of Pro¬ 
perty Act as they afterwards became. The 
fact, however, remains that the decree is not 
in the prescribed form and does not expressly 
direct the sale of the property. A decree for 
sale under the Transfer of Property Act al 
ways pre-supposes the existence of a mortgage. 
Parties entering into an agreement for a mort¬ 
gage cannot contract tbe.m.selves out of the 
provisions of the Act, and a decree for sale 

cannot be obtained without complying with 

the formalities prescribed by the Transfer of 
Property Act. It would seem, therefore, 
that if the Court which passed the decree of 
the 24th March 1888, intended to decree 
that the mortgaged property should be sold 
without any further suit after default of pay. 
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ment witliin two years, tho Court was pass¬ 
ing an illegal rlecree. In tlie cases relied 
upon by the defendants in wliicli the decree 
was held to be a decree of the same property, 
there were mortgages and suits were mort¬ 
gage-suits in which the appropriate relief 
was a decree for sale. It seems to me that 
in such a case it is the duty of the Court 
construing the decree to struggle to 
see whether an interpretation cannot be 
g;iven which would make the decree opera¬ 
tive. The considerations are very different 
where to construe the decree as a decree 
tor sale we would be attributing to the Court 
the making of a decree which was certainly 
inappropriate if not illegal. In rny opinion 
the decree can only be held to operate as 
creating a charge on property’’. 

The case will accordingly be referred hack 

to the Honourable the Chief Justice, who 

referred the matter to me. 

JUilGAlhiNT.—Tlie plaintiffs in their 
puit on the mortgage of the 17tli 
July 1890, admitted that if any prior in¬ 
cumbrances existed over the property, the 
subject matter of that mortgage, they would 
be prepared to discharge these prior mort¬ 
gages. The Court below has g yen a decree 
to the plauihffa without regard to any subsist¬ 
ing charges. That Court ought to have 
ascertained wliether there were any, and ifso, 
what prior mortgages or charges. Hefore’ 
therefore, we can satisfactorily dispose of 
this appeal, we must refer the following issue 

^ the lower Appellate Court under Order 
ALi, rule 25, namely:— 

if any, charges or incumbrances ex¬ 
isted over the property comprised in the 
mortgage of the 17th of July 1^90. having 
priority to the plaintiffs’ mortgage; and 
what amounts, if any, are due in respect of 
any such prior mortgages or charges, and to 
whom are these amounts payable. 

We refer tin’s issue under tlie order 
aforesaid and direct the lower Appellate 
Court to take such relevant evidence as the 
parties may adduce and return its finding 
with its reasons to this Court as soon as con¬ 
venient. The parties will have the usual 
ten days fcr tiling objections. 
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Present:—Mr. Justice Mookerjee and 
Mr Justice Caapensz. 

SUivMO^ SARKAR—Dependant_ 

Petitioner 

VO^SHS 

SHASHI BHUSHAN BHATTACHARYTA 

Plaintiff-Opposite Party. 


hitie re.jcrred. 


I.'uufuUnn Ac! av \Hro, Sch. II, art. 0a-F,UUrc 
h-roUo„ -Special fact, of inlh-uhcal ca.c- 

WlLolln.,. „ ..nit is barro.l u.nler Article 97 of the 

.iniitntrnn Act, ).H,7, or not, must deponj upon tlio 

. peeiai tacts of encli .iKlividiml ca.se, heeauso it is only 

C M d V " T''' that tl.o Court 

Vhere '.";"'' of vonsidoration. 

. lain h„ ‘ f’0‘--i">i su-cessfally 

laiining a snport.ir title, and the lessee sued liis 

lo.Hin-for the amount nf pre.niun. paid for tho lease: 

wl on l \ ' n" j.laintiiT from the date 

■ m and not 

fi n ho date when the successful claimant obtained 
a decree against him for iiossession 

'S";"' .. S'"!/*. 11 -V. n, Ilemumu, 

an 1/nnd,,,-, |9 C 123; IN t. A. I.W 

and V,l,t AV„v,/„ MUir, 31 A.OS; It 

lloni. L. K. ,y m p, j .jj,- jj ^ , 

Cas. soil; 9 C. h. J. .al-., distin,-nisl,ed. ' ’ « ’ ' 
l.an, (h„n,lr., Hin.jk v. Tohfnh il/.nrt,; 26 A. .719; 

nnrmi 'n. ! ® f- 'f- ■‘‘<^1 A. W. N. 

( . n ) I So; .1(1 .\ d02; nnit It,,,,, lUi v. K,i„le- 

t M 'V '■ 'f'S -'■“'■i.' 30 

A. iOo, relif'd np.m. 

Rule against the decree of the Small Cause 
1910^ Jangipur; dated June 22, 

Babus Pam Chandra Majumdar and Upendra 
Awmin Bagrhi, for tlie I^etitioiier. 

Balm Monindra Lai Banerjee, for tho 
Opposite Party. 

JUDGMENT—The sole question for 

consideration m this rule is, whether the suit 
13 barred by limitation. Tlie plaintiff took 

settlement of certain landsfrora the defendant, 

and his allegation is, that when the lease was 
granted, there was an agreement between the 
parties that if the lessee should be evicted 
byrea-son of any flaw in the title of the lessor, 
the latter would refund Rs. IQO paid as 
premium for the transaction. The case for 
the plaintiff is, that after he had been in 
posse.ssion for a certain length of time, he and 
his le.ssor were sued by the pafnidar from the 
latter who claimed to lecover possession of 
the property as included within the palni 
previously granted to him. This suit was 
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successful and the result was that on the 
loth August 1906, the plaintiff was dis¬ 
possessed in execution of tiie decree obtained 
by the patnidar. The plaintiff commenced 
the present action on the 1 th July 1909 for 
recovery of the premium. It was contended 
on behalf of the defendant that the suit was 
barred by limitation, because it had not been 
commenced within three years from the date 
of the decree in the suit brought by tlie 
patnidar. The learned Small Cause Court 
Judge has held that time I’an as against the 
plaintiff from the date wlien lie was evicted 
from the land. In our opinion, there is no 
room for controversy tliat the decision of the 
Court below is correct. 

On behalf of tlie defendant-petitioner 
reliance has been placed upon the decision 
in tlio cases of Ba^isn Knar v. Dhum Shiuh 

(1) ; Ilamtman Kamuf IlanHinan Maudiir 

(2) andd»(»i« liiln v. rdit Narain Misni 
(:i) which are, however, ail clearly di.-stin- 
guishable. In the first and third of the cases 
mentioned, a suit had been brouglit for 
spccilicp.'rformanceof tlie contract of transfer. 
That suit failed and it was ruled by their 
Lordships of the Judicial Committee that the 
cause of action of tlie plaintiff who liad been 
defeated, arose wlien the adverse decision 
was given against Iiim in the suit for specilic 
performance of tlio contract. In our opinion, 
wliether a suit is barred under Article 97 or 
not, must depend upon the special facU of 
each individual case, because, it is only with 
reference to such circumstances that the Court 
can determine the date of the failure of con¬ 
sideration. In the case before u.s, under tbe 
contract of tenancy between the plaintiff and 
the defendant, the lessor was bonn I to .secure 
the lessee quiet possession of the land, so that 
there was no complete failure of considera¬ 
tion till the lessee had Iieen evicted by a 

iming a superior title. 
1 be view we ta' e is supported by the decision 
of the learned Judges of the Allahabad High 
Court in the case of Ram Chandra Singh v. 
Johfah Bharti (4) and is in accord with that 
taken in Mul Knmvar v. Chafer Singh (f-) 

"""n K<^^^e8har Rai (6); 
M L T t T't ^ \ o'"'- « 

400*^ 6 A. L. J. 484; A. W. N. (1908; 185 noU-, 30 A. 


where the failure of consideration was lield 
to have occurred when the transferee was 
dispossessed, although in tliese latter cases the 
learned Judges applied Article 116 of the 
second Schedule of the Limitation Act inas- 
much as the covenant was embodied in a regis¬ 
tered iihstrument. We may add thattlioic is 
no question that if Article fc'.J, or Article ILo 
is deemed applicable to the case before us, tlio 
suit is in time. 

1 he result is that tlie rule is (liscliarged 
with costs. ^V^} assess tiie hearing-fee at 
two gold niuhnrs. 

Rule dinrhnrgcd. 


LUX.IAH ClIILK COULT 

FULL BENCH. 

(IRIOINAL MaTUI Mo.S'JAI. Juiil^DirriO.V 

C.\si: No. 2 OK 1911. 

May 2L^ 1911. 

Proseul: - Sir Arthur Reid, Kt., Chief 
Judge, Mr. Justice Kensington and Mr. 

Justice Hattigan. 

IIKNRIL'IU’A ALLXANUKA CALL- 

I’eI ITIO.MKK 

versus 

JAMLS 1-RANK HONDURAS (iALL- 

RKSrONDKNT. 

niconr Act (ir ol lStiAj, 3 

J.,r dissolution of morrimje—Partics rcsi.lino 
uiflun jii.isiltctl.oi hot sriiaiatchj—' Jlcsido or 
resided t>..icllier'~Vitnclinilioii^ infcrcucc frow ^ 
Kn[fhsh I (Hr, 

llie Chief Cnml has jiiiisdiefi.pu lo eiiteitniii a 
petition for divorce wliere the parties at the dale 
ot hhug the petition rcsi.le within tUc jurisdieiioii 
ol the Conn. t)ic)ii;^di they re.'-ide separately 

II Hiifnnc, U W. R. UG, followiMl. ^ 

I 0, J,y <(mi 

Tin* word “togellier- in seetion 3 (l)of the Divoir.. 
Act must he read with last reside.l” only. lla.I 
iiitenlioii ot the L.'gislature been to nmke''‘to'-ef her 
apply to re.sidf " also, there would have heiai a 
comma alter “ re.viil,. ’ and after “roMM...r- 
\\v RoHi,jiin,J.~ • 

1.0!-,ii doc,menu i„ strictness should not I,,- 

Jurirfdiution to ;,M-ant dis^olutiun of marna-^e or 

dunn^dy depends upon the d.Muicil of the par tie.- 1 

the Legislature ot this country has uvaL it ld \ 
oil rosideiieo alone. U is doiihnni i 
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L. J. T44'n ,f 5 ^: 4 <;4,' a.c.5.7;.u 

Jlr. Pefman, for tl.e Petitioner 

ji;ik;m!;xt. 

. ^''*■-*^>1 c. J., AND KensINOTON T TI.« 

t^on for consideration is. wl,etheV fl,is Court 

has jur.sd.ct.on to entertain a petition for 
divorce led hy a petitioner who last res!d 
ed w,th her husband within the jurisdiction 

in^ he ‘''6 date of fil- 

ing the petition resided within the jurisdic 

tion of this Court. The respondent also re 

thls'^urt Po of 

this Court though living apart from the neti 

tioner. f he decision turns on the interpre 

tation of the last paragraph of .section 3 

(1) of the Divorce Act, within the local limits 
of who.se crdniary appellate juri.sdiction or of 
whose juri.sdiction under this Act tho I * 

bandand wife reside or last LSuoSthm ” 

PuronJ V. I)„rnud (I) is directly in point 
The parties therein last resided together at 
Madras and at the date of pre.sentation of his 
petition by the petitioner the husband in 
Die Court of the Recorder of Rangoon he 
was liyng at one place in Burma end the 
respondent was living at another place in 
Burma. The Court held that the Recorder 
of Rangoon had jurisdiction. lIVnjrore v 
mngrore (2) is to same eflfect. though the 

facts are not so clearly stated. Thepunctua 

and wife reside or last resided together" in 
dicates clearly tlmt 'together" nmst be read 
with last resided only. Had the intention 
of the Legislature been to make “together” 
apply to re.side” we should have expected 
a coinma after reside” and after “resided.” 
The fact that the parties resided at the date 
of the presentation of the petition within the 
jurisdiction of this Court, though not together 
gives this Court jurisdiction 

ibf.mS".,'”"" “ 

Rattisan J.—In view of the decision in 
rimWR“«6 that 

(2) 14 W. R. 416.’ 


the learned Chief Judge and my brother 
Kensington have no doubts upon the ques- 
tion referred to the Full Bench, I am not 
prepared to differ. At the same time, I am 
not, I confess, fully satisfied that the Avord 
togetlier” was not intended to qualify the 
Avord reside”. Legal documents in strict¬ 
ness should not be punctuated, and I take it 
that the rule applies equally to Actsof the Legis- 
ature and It may have been for this reason 
that the comma Avas omitted after “reside” 
and also after “resided.” Jurisdiction to 
grant dissolution of marriage ordinarily de¬ 
pends upon the domicil of the parties but the 
Ijegislature of this country has, for reasons 
0 po icy, made it depend upon residence 
alone. But I am not fully assured that the 
intention of the Legislature was not to re¬ 
quire something in the nature of a “matrimo¬ 
nial home” as a substitute for domicil. Prior 
to the decision of the Privy Council in the 
leading case of Le Mesimer v. Le Mesuner 
CD, It was understood that the Court in Eng- 
land would have jurisdiction to dissolve a 
marriage if the “matrimonial iiome of the 
parties' was in England, v. Mboyei 

K-t), but apparently nothing short of that 
sufficed to give jurisdiction to that Court, 
and [ doubt if it would have entertained 
any suit for dissolution of marriage upon the 
bare ground that at the time of suit the hus¬ 
band and wife happened to be residing Avith- 
111 the jurisdiction, though not in one home; 
as the law now stands, the English Courts 
have no jurisdiction in such cases even though 
the matrimonial home is in England, unless 
the parties are domiciled in England. It is 
somewhat anomalous, therefore, to hold that, 
while the jurisdiction of the English Court 
has been very considerably curtailed by the 
decision of their Lordships of the Privy 
Council, the Courts of this country are 
given jurisdiction to dissolve the marriage 
not only of parties who at sometime or 
other have had their matrimonial home Avith- 
in the^ local limits of the jurisdiction of 
these Courts, but also of persons who may 
never have had such a home within these 
limits but who happen for the t me being to 
reside (probably for merely temporary pur¬ 
poses) in separate places within such limits. 

72L^^‘w ^ 

b 43 L. J. IMi 33 L. T. 433; 27 
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CALCUTTA HIGH COURT 
Second Civil Appeal Ho. 1644 of 1008 

December 12, 1910. 
Pre<ie„l:-Ur. Justice Hookerjee .ind 
AL-D.,, Justice Coxe. 

AKRAM ALI- Defendant—Aitellanp 

V€f*St(S 

DURGA PROSONHA ROY CHOWDHRY 

1 LAINTItF—RESPO.VDEXr 

ac 4 l„L' 0 / kui, 0 ™ri„r ‘ "•'■cl/...: 

kabulyut, uhclhcr^o iJdinlt 

^Covenant auain^f nl,\> * J ^cnr pfti i h,j (cfuinf 

>M> of 

Property Act (IV of \bH2j It), 

Pennun’ent lea.o before tho 

ovideiioc, timt iho by direct 

they muy be taken fort) fe'cnuinoness, 

the rent has been paidL tlntt I>roving tliat 

Jit a tixcd rent for a cei-tnin . bas been paid 

landlord or ids agent does n ./ Ji-are, if the 

them. ‘Kent doe. not come forward to deny 

TC:::ca: 

s33i"Ssj 

covenant against almn tins point, that a 

■10 right ot?o “ 4 '‘ “0 “rv'T 

Appeal from th! °l>crative. 

of Barisal, dated Aprir9U,“i9io® 

0 r"‘' c*.'. 

Babus Tara K i ^ Appellant. 

Ghosh, fof htRe f 

JUDGMUN^^TWa 

behalf of the defflndo« 4 . appeal on 

favour of the plaintiff-rp^T^^T*^ 

•respondent in an action 


ill ejectment. Tl,e plaintill sou;rl,t to recover 

foir UUr “ four- 

told title, namely, a nimhuwla, an osat ,n , 

J!;o Jim bo^t^r, t ^::: tu 

cre Jd, must be ba.sed on two kia/yl^allege'd 
lit reTt Ttl P^odecessor-I . 

Peetivelv in ®'"’J '"■'‘""os s’lhi'e res- 

iccu\ei3 in the zemimhim 'I’ho .i.t 

substantially was that tbx.^‘i • l^. , 

-tuired no valid t e V 1 ' 

loid; and, sco.mlli/, because even if ' 

accepted by Ihe lamllordribrnderS'of'u" 
nnnhowtmhr was non-transferable under fl'“ 
terms of the contract.s. ‘''® 

suiT''%^'““''‘ instance dismi.ssed the 

Judge bas made a decree in fs..„ V j, 
plaintiff, except as regards 12 ojf'/uhs'o^f f 
disputed land wbicb be bas found is not i “ 
Jded within tlie kahiibjats wbicb form tlie 
foundation c the title of fl.e plaintiff. 

the defendants have now appealed to fl 

Jurt and on their behalf the decree of tl 
ubordinate Judge bas been assailed on two 
ground.s, namely, first, that there was no e»r I 
n^oihowla created by these kalulyoU, as ’,o 
Jse was granted by the landlords in favour 
of the tenants, and secondly, tluit as tl 

interest of the am/ioicWu,-was no t / 

for the appellants upon the case of V / r ^ ! 
Sarkar v. Boicl Bas il) It T. 

however, that tiie kabulyats in tL cutler'’’ 
ns were exeented before the Transfer of p"''® 
perty Act, and it is impossible to ? . ‘ ^ 

view that for the executTon of ‘'"n 

lease before the Transfer of Propert^Tf® 

sr trrfr »"■ “ 
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winch was accepted by the landlords. We 
need not, therefore, decide wliether, under the 
Transfer of Property Act, the law is different 
but we observe that a Pull Bench of the 

^Madras Uiffh Court .Su/u’^ v. Mudurn 

has assigned weighty r-easons in support 
of the view contrary to that maintained in 
Xil }f(vnu(l V. liou'l Dftg (1). 

The (iue.stion next arise.s whether, in the 
case before ns, the kitbuli/nfs were accepted by 
the landlords; upon tfiis point, we have the 
finding of the Subordinate Judge that the 
knbulyals were accepted and acted upon. The 
learned Vakil for the appellant has sought 
to assail this finding on the ground that the 
reasons given by the Subordinate Judge in 
aupprrt of his conclusion are erroneous in law. 
He has invited our attention to a passage in 
the judgment in which the Subordinate 
Judge observes that titere is no direct evi¬ 
dence to sliow that the original hihnq/ats 
were accepted by the landlords. It is not 
necessary, however, to prove by direct evi¬ 
dence that the kahulifufs were accepted. It 
was open to the Subordinate Judge to find 
from the conduct of the parties and from tlio 
circumstances of the case that the knbniuaf.s 
were accepted and acted upon by tlie land¬ 
lords. Tlie Suhordidate Judge has pointed 
out that immediately after the execution of 
these kahnlynti rent receipts were granted 
to tlie tenants by the Taksihhir. A question 
lias been raised before us as to whether tliese 
receipts have been sufficiently proved, and it 
lias been contended tliat as the signatures of 
the Tahsildars upon the receipts have not been 
proved by direct evidence, the receipt 
ought not to liave been received in evidence. 

In our opinion, this position is wholly unsus¬ 
tainable. It was ruled by this Couit in the 
case of Kirtepbanh v. Uamdknn (3), tliat if 
a tenant produces and swears that fie 

received them from the land owner or his 
agent or gives other pHmu/Virfc evidence of 
their genuineness, they may be taken for 
the purpose of proving that the rent has been 
paid or that the rent has been paid at a fixed 
rent for a certain number of years, if the land¬ 
lord or his agent does not come forward 
to deny them. It cannot be expected that 
the ryot should in every case summon all the 
agents of hia landlord who gave him the re- 

(2) 21 M. L. J. 202; 8 M. L. T. 437; 1 .V. W. N. 760; 

8 Ind. Cas. 668. 

(3) 7 W. R. 520. 
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ceipts. This view has been subsequently fol- 
lowed in numerous decisions of this Court 
amongst which reference may be made to 
i^nrja Kanta Acharjee v. Boneswir Shaka (4). 
1 he receipts, therefore, in the case before us 
must be taken to have been sufficiently proved. 
Hence, it must be taken to have been estab- 
li.sbed that for a number of year.s, rent was 
paid by the mm}iowladar and accepted by the 
i (ihsihlni\ on behalf of the landlords. But 
it has been suggested by the learned Vakil 
for the appellants that it is not proved by the 
plaintiff that tlie iahsildar had authority to 
accept yiimhowla kahulyats from the tenants. 
It must be remembered, however, that there 
is no denial on the part of the landlords; 
indeed, there is no suggestion even that the 
lahsildars in excess of their authority. 

Whether the Tahsildars liad or had not acted 
beyond tiie .scope of their authority was a 
matter peculiarly within the knowledge of 
the landlords, and they have made no attempt 
to discliarge the burden that lay upon them 
to prove the precise limits of the authority 
conferred by them on their own agents. In 
nnr opinion, the conclusion at whicli the 
Court below arrivefl cannot be assailed in 
second appeal. 'I'ho first ground, therefore, 
mu.st ho overruled. 

In so far as the second ground is concerned 
it lias lieen contended that as there was a 
covenant in the kfibnlyats against alienatioiit 
the plaintiff as transferee has acquired no 
enforceable title against tlie landlord. It must 
be pointed out, Iiowever, tliat no right of re¬ 
entry was reserved in the leases. Consequent' 
ly, upon tile authority of the decision in 
Basaraf AH v. ManiruUa (5), it is clear tliat 
tlieasaignment wasoperative, notwithstanding 
the covenant in (jiiestion. It is obvious from 
tlie rule embodied in section JO of the Trans¬ 
fer of Property Act, which in substance re¬ 
produces the pre-existing law on this point, 
that a covenant again.st alienation in a per¬ 
manent lea.sp, when no right of re-entry is 
reserved, is not operative. The principle ie 
that the covenant is inconsistent with the 
interest sought to be created by the instru¬ 
ment. Consequently, on the grounds ex¬ 
plained in the cases of Tagorn v. (6)i 

and Sonatun v. Juggitsoondree (7), the cove- 

(4) 21 C.251. 

(5) .36 C. 745: 2 Tricl. Ca.s. 416; 10 U. L. J. 49. 

(6) 18 A. 359 at p. 365. 

(7) 8 M I, A. 66 at p. 76. 
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nant in this case must be taken to be inopera- 

has finally suggested that the vie^v taken by 
this Court in Basarat Ali v. ManiruVa (u) ia 
inconsistent with that previously adopted in 

V. SWa Bumlari 
°P"''“n the latter ease is 
clearly distinguishable and the same remark 
applies to the case of KM Lai v. ILualal 
U;, wliere, as appears from the report, there 

was a forfeiture clause in the lease. The 

view taken by thi.s Court is. it may be pointed 

out. accord with that adopted by all the 

other Indian High Courts, as is shown by 

the decisions in Madar BaM v. Sannala.ua 
Oujramhah ,10)-. Parameshri v. ViHappa 

tilt ^ tl'ccefore. follows 

that, notwithstanding the covenant against 

alienation m the nimhotolu kalmlyats, the plain- 

has acquired a valid title to the property 

The second ground, therefore, fails. 

f ^ '® '■®®“lt is that the decree made by the 
Court below is aflirmed and this appeal dis¬ 
missed with costs. 

(^l 3.-, c, mv; 8 c. L. j. Its 
(11) 2(i M. 157, 

(13) 28 A. ^^o■. 3 .V. u J. Itiii. w. .S-. (pjo,;) g,, 
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CALCUTTA HIGH CO CUT 

Civil, aci,E No. 4931 Of 1910 
April 10. 1911. 

1 moif.-Jlr. Justice ilookerjee and 

'iustice Caspersz. 
ivAMlNl DKHI— Pt;iixioNE;t 

ROXIOTHO NATH XIOOKERJEK 

I a,, I 4 —OJ'I'OSITE Paktv 

riojihQi) « 4*/ n i' a 

Pcrty, aajuiBilion 

-Allowanre of portion of / ^oinp^ousafton-money 

’•^^^smry^OraLtry roniirgJl^ for repairs abHolntely 
—-funs,Ur.tion to enterfain , Aaptmlion Judyo 

not oeceHsanj-Stafuteg /VP^tcation—Separate suit 
Judicially construed ’ '‘derpretation oj- Words 

visions of section .^2 o\ tlm P*'"- 

invo.stmont of the o, Acfjuisition Act for 

>»■ou^vht into operation may be 

lu'iisivo enouffh toYus^tifv ***^ section aiv comine- 

tI.o vorapo^sationno^eylTiV**?*'^^ /*' 1^-'■- 

essentia! fur tho preservahon ‘opair.s absointoly 

property. I ‘eseivationof tbo reinaimler of the 


Ordinary repairs are not payable out of , i i 
moneys, they must bo borne oi t ^of iu/ ^ 

Court may anthori.e an expenditure iH^^ 
ropairsfortlie preservation of tbe trust eslntri '''"' 
'nnountiUK to sulva..e. And where tberoTa li^U^ 

entry or a statutorv power of y-.b. if . 

'l™v, llie -iqwiwaJ/o,,':,.i::erlp:s ISTc "1 

1 locediire to bo followed by the Judio. in n 
su^'jfosted. 'n the matter 

When woi-ds in a .statute i,av,. been iudiei-.IK- 
strutMl to have a eerf-.i., ... ^ eo,,. 

adopteil In- tlie Leo-isl-itur '' '*"** *"‘'*'* 

(II par/ it;I,,.'":: «(at.i...- 

Ilw SCI,,.,. i„ whi,-|.'||K.v'|,;!v,. I,.,?,,'",",' “‘'“'''("'i' 111 

olthou-rh that sense mav'virv from t "«od, 

meaninj,M,f them. from the ..fnct liten.l 

Rule against the onler nf the l.and .Uqui-i- 
t.on Judge of the d-UI'ergannalis. date.l No 

vember Ibtli. 1910. ^ 

Or. UnsA /ie/iiirf/ and llahn 

c/.in„/ra Meo>e, for the I'elitioner. ' ' 

I abus Mokendra S’alh Manniclho \<,/k 

. uHerjeeand Huai Hohan Mujurndar. f„,. 

Oppo.site Party ’ 

JUDGMENT.-Tlie substantial quest-'nn 

of law, winch calls for our deei.si„n irtid 

tio uio®of tl ‘V''®/?® ™‘''‘C-ucfion nf .sec 

tion 3- of the Land Acquisition Act of 1894 
and IS apparently of fir.st impression, in so’ 
far at any rate as th.s Courts of this emuntrv 
are concerned. There is no controversy ^ 
to the c,reun..stance.s under wbici, the order of 
the Court below, now under consideration 
was made. The petitioner before us is thn 
present AMt of an idol Gopal Jin 

considerable properties were dedicated by her 
father, Ra„i Kama! -Mukherjee, under a test! 
raentary disposition made on the 4 th February 

1645. Cver since tho foundationof the Pnd„ ^ 

ment there has been litigation reYatli 
properties, the most recent instance of wY h 
"ill be found reported in the case of 4 / 

An//, MoUerjee v. 7,a„u,n Oe/dTl) d 

decision, given on the l oth n ^ 
the righ'tYf the pe t oner to tl? ®Y 
s/icteiV was declared. 

U appears that before tl.A nnf.v 
been appointed .mJ J Jr ^ 
dehultar estate had been n'er. i 

.10..... iCi— 

( ) 1 C. b. J. -foi; 0 Jiid. Cufe. 5o-b 
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tion was invested in Government securities 
of tlie nominal value of Rs. .S2,500. On the 
24tl\ September 1010, tlie petitioner applied 
to tlie Land Aciiuisition Judge for an order 
to pay her Rs. 24,000 out of tlie compensa¬ 
tion money, to enable lier to improve UiO 
dehutfar property, and to execute necessary 
repairs to tlie buildings in one of which tlie 
idol is located. This application was opposed 
by representatives of the founder, who have 
no present interest in the endowment, but 
may possibly, at some futui-e time, succeed 
to the otlice of The Ijand Acquisi¬ 

tion Judge dismissed tlie application on the 
Ibth November, without any inquiry intf) the 
merits. The learned Judge held that, as the 
petitioner was not absolutely entitled to the 
compensation-money in her capacity as 
shehaif^ she could not claim to draw' any por¬ 
tion of the invested funds; and that, in any 
event, the money ought lU't to be placed at 
her disposal, because the Court had no 
machinery to exercise any effective control 
over the expenditure. 

The petitioner obtained this I’ule on the 
26th November 1910, for reversal of the 
order in (luestion, on the ground that the 
learned Judge had erroneously refused to 
exercise the jurisdiction vested in him by law. 
In support of the rule it has been contended 
that the terms of section J2 are compreliensive 
enough to authorise the Land Acquisition 
Judge to allow the petitioner to spend a por¬ 
tion of the compen.sation-money w'ith a view' to 
effect necessary repairs to the dvbntfa/" property; 
this position, it has been maintained, is e.stab- 
lished by the cases of K,c parte Bector of Gri‘ 
moldhy (2),/« re Aldred'sEstafe{Z) ,and E r parte 
Rector of St. Botolph (4). I n answer to this con¬ 
tention, it has been argued by the learned Vakil 
for the opposite party, that repairs and per¬ 
manent improvements do not fall within clause 

(i) or clause (ii) of section 32 of the Land 
Acquisition Act, and in support of this view 
reference has been made to the case.s of VraJiC 
V. Trefusis (5); J» re Leigh's Estate (6); In re 
'Sether Stoicey Vicarage (7); Briinskill v. Caird 


(2) 2 Ch. D. 225} 24 W. R. 723. 

(3) 21 Ch. D. 228; 51 L. J. Ch. 942; 46 L. T. 379; 
80 W, R. 777. 

(4) (1894) 3 Cli. 544; 8 R. 649; 63 L. J. Ch. 862. 

(6) 10 Ch. App. 364; 33 L. T. 85; 23 W. R. 762. 

(6) 6 Ch. App. 887; 40 L. J. Ch. 687; 25 L. T. 644; 
19 W. R. 1105. 

(7) 17 Eq. 156. 


(6); Ex parte Rector of Newton Heath (9); In 
re Venours Settled Estate (10); Vine\. Relagik 
(lOand lure Lord Gerard's Settled Estate 
(12). The question raised is of considerable 
importance, and by no means free from difl&- 
culty; the solution of it must obviously de¬ 
pend upon the true construction of the statu¬ 
tory provisions on the subject. 

Section 32 of the Land Acquisition Act 
provides for the investment of compensation, 
money deposited in respect of lands belong¬ 
ing to persons incompetent to alienate the 
same. Tlie section lays down that, when the 
money has been invested in Government nr 
other approved securities, the Court shall 
direct tlie payment of the interest or other 
proceeds arising from such investment to the 
person or persons who could, for the time 
being, have been entitled to the possession 
of tlie .said land, and such monies shall re¬ 
main so deposited and invested until the same 
be applied (f) in tlie pnrclia.se of sucli other 
lands as aforesaid, that is, other lands to be 
held under the like title and conditions of 
ow’iiership as the land, in respect of which 
tlie compensation money sliall have been 
deposited, was held, or (ii) inpayment to any 
person or persons becoming absolutely en¬ 
titled thereto. 

Two (luestions manifestly arise upon the 
construction of this section, namely, whe¬ 
ther theland acquired belonged to aperson who 
had no power to alienate the same, in other 
words, whether, when drbuttar land has been 
acquired, the provisions of the section for in¬ 
vestment of the compen.sation money may at 
all he brouglit into operation; and, secondly, if 
tlie provisions of the section are applicable, 
w'hether the shebnit is entitled to withdraw 
any portion of tlie invested funds and apply 
the same to effect necessary repairs to the re¬ 
mainder of the dehnitar estate. 

In .so far as the first of these questions is 
concerned, we are inclined to the view that 
land dedicated for religious and charitable 
purposes is land which may properly be des¬ 
cribed as belonging to a person who has no 
power to alienate the same. No doubt, m 

the case of land dedicated to an idol, the 

(8) 16 Eq. 493; 43 L. J, Ch. 103; 16 Eq. 493; 

W. R. 94:3. 

(9) 44 W. R. 045. 

(10> 2 Ch. 525 at p. 526. 

(11) (1891) 2 Ch. 13; 60 L. J. Ch. 675. - 

(12) (1893) 3 Ch. 252; 63 h. J. Ch. 23; 69 h. 4* 
393. 
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idol may be deemed as the person to whom 
the land belongs; but, as was pointed out by 
their Lordships of the Judicial Committee in 

Nath Roy y. Tlemnnta Kumari 
J ■'I'iUd;, although there is no doubt that 
an idol may be regarded as a juridical person 
capable as such of liolding property, it is only 
111 an ideal sense tliat property is so held, and 
assuming the religious dedication to l.ave 
iieen of the strictest character, the fact re- 
iiiains that the possession and management 
of the dedicated property belong to the sheUaif. 
Ihis carries with it the right to bring what- 
ever suits are necessary for the protection 
or the property and every such riglit of suit 
IS vested in the shehait, not in the itl .1. 
Uithout any undue violence, therefore, to the 
language used by the Legislature in section 
32, sub-section (1), we may hold that when 
land dedicated to an idol or to religious and 
charitable purposes generally, has been ac- 
quired, it is land belonging to the shehaif or 
trustee who had no power to alienate the 
sanm We are further of opinion, that no 
dilhculty IS created by the expression "who 
has no power to alienate the same,” because 
although the Achaif may, in special cases, 
have tlie power to alienate a portion of the 
rWndhir estate, he is ordinarily incompetent 
to deal With the coipus of the dedicated 

wlien such dedicated 
property is acquired under the Land Acquisi- 

tion Act the presumption is that it belonged 

to a person not competent to alienate it; 

am , therefore, the provisions ol section 32 may 

be brought into operation [see Mriunlioi 
Jhsiy Ahnmsh Chamler Ihtf (U), where sec 
tion d- of the Land Acquisition Act was held 
to apply to cases in which land in possession 
of a Hindu widow as heiress to her husband is 
acquired, though in certain contingencies, a 
Hindu widow may be competent to alienate 
absolutelya part of the estate inherited by her 
from her husband]. We must consequently 
hold that in the case before ns the compen- 
sation-nmney was rightly invested under 
section 3- of the Land Aciuisition Act, and 

this IS the settled practice of the Land Ac¬ 
quisition Court. 

In so far as the second question is con¬ 
cerned, the answer depends upon the effect 

n3?3'J of 

IUi ?? P ‘r’ ^ ^oni. L. K. TOo. 


Dar , 

section 32, (IT of^ftWfrjfe.nd Ac- 

qmsition Act. The'thej 
petitioner has contended, that 
clause (i) are comprehensive enough to 
justify the application of a portion of the 
compensation-money to effect repairs abso- 
lately essential for the preservation of the 
remainder of the property. It may beoh.serv- 

ed that the clause relied upon speaks of the 
application of tiie compensation-money in the 

purchase of other lands, and prt,na facie. 

It is nr.t easy to see how money, applied 
for the purpose of repairs, however, neces- 
sary they may he, can be deemed to be 
money applied foi- the purchase of land. Hut 

the learned Vakil for the petitioner has argu¬ 
ed that the clause in question is based on sec- 
tion 1(9 of tlie Lands Clauses Consolidation 
Act, and ought to be interpreted in the 

same manner as the corresponding section of 
tlie Lngli>h statute. Tlii-;, in ouropinion.is 

a legitimate mode of interpretation of statu- 

tory provisions, because, as observed by 
Blackburn, J.. in Mersey Ihch v. Cameron 

do), wherean Act of Parliament has received 

a judicial construction putting a certain 
meaning on its words, and the Legislature 
in a subsequent Act in pari r.ioferia uses 
the same words, there is a presumption tliat 

the Legislature u.sed iliose words intending to 

express the meaning which it knew had been 
put upon the .<^ame words before, and unless 
there is sornetliing to rebut that presump¬ 
tion, the Act should be so construed, even if 
the words were such, that they might origi- 
na'ly have been construed otherwise. In 
other words, as James, L. J. put it in Ej-parte 
CamphrU (lu), wliere once certain words in 
an Act of Parliament have received a 
judicial construction in one of the superior 
Courts and the Legislature have repeated 
them witiiout any alteration in a subsequent 
Statute pun mui-crm the Legislature must 
be taken to have used them according to the 
meaning which a Court of competent juris- 
diction has given them. To the same effect 

IS the observation of Sir John Jarvis C J in 

Rnchnohaye ^y.ulIubhoy {17), that when’words 
in a Statute Iiave been judicially construed to 
l.avea certain meaning, and have beenadopted 


(Ja) 11 H. L. C -H3 at j). 460; 2U C H K- < ^ -r 

?v.R.^ci:V .A.Vh3;’./’ 

(16) 5 Ch. App. 703. 

(17) 5 M. I, A. 234 at p. 250. 
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by the Jjpgishtnro in siihsequent Statutes i.t 
pari materia, they nui.st he construed accord¬ 
ing to tlie sense in which they have been pre¬ 
viously u^ed, altnough that sense may vary 
from the sti-ii't literal meaning of them. Now, 
in tlio case before us, sect.ion b‘J of the Lands 
Clauses Consolidation Act, LSLo, upon which 
section .'>2 of the Ijand Acquisition Act is model¬ 
led, provides—we need only quote so much of 
the section as is relevant to our present pur¬ 
pose- as follows:—"If thecompensation which 
shall he payable in respect of any lands or any 
interest therein taken by the promoters of the 
undertaking from any person having a 
partial or qualilied interest only in such lands 

and not entitled to sell or convey the same, the 

same shall be paid into the J3ank in the name 
and with the privity of the Accountant-General 
of the Court of Chancery; and such monies 
shall remain so deposited, until the same be 
applied to some one or more of the follosving 
purposes, that is to say, (1) in tlie purchase 
or redemption of the land tax or the discharge 
of any debt or encumbrance alfecting the 
land or ('d) in the purchase of other lands to 
be conveyed, limited or settled upon the like 
uses and purposes, and in tfie same manner 
as the lands in respect of which such money 
shall have been paid stood settled; or (d) if 
such money shall be paid in respect of any 
buildings in removing or re-placing such 
buildings or substituting others in their stead; 
or (4) in payment to any party becoming 
absolutely entitled to sucli money." 

It will be observed, tliat the second clause 
in this provision corresponds with the first 
clause in section 3d of the Land Acquisition 
Act. Now, with reference to this clause, it has 
been held in numerous decisions in Lngland 
that the Court may sanction the application 
of the compensation-money to effect repairs 
and improvement upon the remainder of the 
trust property. Hut the learned Vakil for the 
opposite party has contended, that the deci¬ 
sions in England are by no means uniform 
and that no rule can be deduced from them 
to be applied in the construction of our Statute. 

It may be conceded that there has been some 
divergence of judicial opinion upon this point 
in England, and that the cases are by no 
means easy to reconcile. But upon an ex¬ 
amination of the authorities, to which we shall 
presently refer, the followitig roles will be 
found to be deducible: — 

(1) Ordinary repairs are not payable out of 


capital monies; they must be borne out of in¬ 
come; but the Court may authorise an expendi¬ 
ture in the nature of reparis, for the preserva¬ 
tion of trust estate, in cases amounting to sal¬ 
vage. The cases of In re Leigk^s Estate (6); 
Clarke v. Tknrnton(\S)\Expnrte Barrett tl9): In 
re 1 enonr s Settled Estates (\0) Drake v. Trefnsis 
(5); In re Vicar of Queen's Camel (20) and In >e 
Belfast Wafpr Commissioners {21) fi^iovd illus¬ 
trations of tlie first branch of this rule; see also 
In re Montagu (22) and In re Parlington (23). 
As an illusti ation of the second branch of the 
rule, reference may be made to In re Aldred's 
hsfafe (d) where the proposed expenditure 
whicli was sanctioned was found necessary to 
the preservation of the trust estate [see also 
K.c parte Rector of Grimoldby (2)]. 

(2) Where there is a right of re-entry or a 
statutory power of sale, if repairs are not 
done, tl)e compensation-money deposited in 
Court may with its sanction be applied for 
the purpose of repairs. As illustrations, refei;- 
ence may be made to hi re Davie's Estate (24) 
and hi re Barney (25), where, if repairs had 
not been effected* action would have been taken 
bj" the authorities under the Metropolitan 
Building Act and the Public Health Acts, 
respectively. Jn the former of these cases 
which appear.s to be one of the earliest in 
whiclj a question arose as to the true interpre¬ 
tation of section G9 of the Lands Clauses Con¬ 
solidation Act, 1845, Knight Bruce, L, J., and 
Turner, L. J. held tliat whether tlie case was 
or was not witlun tlie words of the Act of 
Parliament, it w’as plainly within its equity 
and spirit, and reference was made to an earlier 
case decided in the same manner bj' Lord 
Eldon. 

(3t Tlie purchase-money of glebe lands or 
ecclesiastical lands, may be applied in im¬ 
provement and in tlie purchase of other lands. 
Illustrations of this rule may be found in 
Ex parte Rector St. Botolpli ( 4 ) and Brunskill 
v. Caird (fc) while hi re Nether Stowey Vicaage 
(7) and Ei: parte Hartingtnn (26) are casescn 
the other side of line, 

OH) 30 Ch. D. 307; 5H L. .T. Ch. 302; 56 L. T. J94; 

35 VV. K. 603. 

(19) 19 L. .T. Ch 4 1.-; \r> Jur. 3. 

(20 (1H63. )I \V. R. (KRg.) .503. 

(:;l) (.1H70) .5 Kq. 63. <22) (1897) 2 Ch. 8. 

(23) (1902) I Ch. 711; 71 L. J. Ch.-172; 86 L. T. 

194; .50 W. K. SHH. 

(ni 3 Dfgg & .J. 144; 27 L. J. Ch. 712, 4 .Tur. (k. « ) 
1029; 6 W. K. 84 (. 

(2.5 (1 S9 0 .3 Ch. 562; 63 L. J. Ch. 673; 8 It. 4-59; 71 
L. T 18.,: 4.3 *V. R. 105. 

(26) (1855) L. T. 248; 23 W. R. 484, 
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(4) The Court may order money in deposit 
representing the compensation for a church¬ 
yard to be applied towards the repair of the 
chancel or tlse chapel, and even to pay the 
1 arhamentaiy costs of the Hector. An illus¬ 
tration of this rule will be found in A’.c parie 
Pennington ( 2 ?). 

(5) Where re-building is necessitated by 
the dilapidated state of the buildings 
the money in Court will not be applied to 
such re-building when the costs have already 
been met by t be Rector [ Williams v. Auhsbury 

iVcir/o» 

Heath (9) and In re Stork's Pstafr (29"^ 
(In tbe oti.er hand. Mathews v. Il’i/.TOj (sj) is 
apparently an authority for tbe contrary 
view Tbe case of Vine y. Ilahigh ( 11 ) 
merely exemplifies tbe distinction between a 
ti'iist to pnrcbase land and a trust to effect re¬ 
pairs, ivbilo tbe eases of In re OeraiWs Seltleil 
hstale (12) and In re Thomas (;! 1 ) wbieb 
turned upon tbe construction of tbe Settled 

liands Act I Syo, bavo nodirect application to 

the ca.se before us. 

bat tbe Court bas repeatedly allowed part of 
be deposit money to be applied for repairs of 
tbe trust estate, specially when, but for sucb 

repairs, statutory action might betakenagainst 

ported in tins country on grounds of justice 
equity and good conscience is manifest. It is 
or le benebt of tbe community that tbe 
Inid IS taken for public purposes. Tbe prin- 
ciple on winch thi., power is exercised was 
thus stated by (xrotius in 1625 (DeJure Rilli 

sir”":r^”'r.ii 

fetat . so that the Sta^e or he who acts for it 
may use and even alienate and destroy sucb 
property, not only i,. the case of extreme 

a Tight TyTr'li*””'' P’''''®*® Pecsons have 

Lhs f property of others, but for 

ends of public utility, to wbieb ends those 

(29^14. 6 T’'.la t'-J.Ch 82.g3,L.T.52l. 

(301 (1883) vv. k at 

(31) (1900) 1 Ch. 319; 69 L, J, Ch. 19Spl£ W. It. 400, 


iUl: 


lit of tbe public, interference with private 
rights need not exceed tbe limits es.sential for 
that purpose and that purpo.se alone. C'onse- 
quently, the Legislature bas provided that 
wlien land belonging to a person with aquali- 
lied power of alienation has been acquired 
under tlie Statute, the money .should be held in 
deposit so tliat the ultimate beneficiarie.s may 
not be prejudiced. Money can be slmllied out 
of sigiit a.s land cannot be; so long, ti.erefure 
as the property continues in fl.e shape of land’ 
the beneficiaries are anipb. protected against 
unauthori/.ed alienation by tbe trustee- but if 
wl.en the land I,as been converted into money 
the funds are placed atthe absolutedi.sposal of 
the trustee, the beneficiaries may be left with 
out adequate remedy, if tbe fund is improperly 
npp led by tbetrustee. Ccn.sequently.as pointed 
out by l„s Court in tbe case of Marinalini v 
.\lauash ( hander Dntt (M), even wbeii land’ 
lias been converted into money by reason of 
proceedings under tbe Land Aequi.sition Act 
the money ought to be regarded as .still im’ 
pressed with the character of real e.state [Kel. 
landy.Inljord Oil), Es-parte Walker( i3)- In re 
Harrop s Estate (;U) Mi,lla„,t Counties liy Co 
v. t)swin ( io) and In re East Lincolnshire Ry. 

T '/Tfq-t l'’r‘ thoseca.ses see In re 

I igwell Oi,).] in other words, tbe position of 

be parties is by legal lietion deemed to be 

the same as if the land bad never been con- 

verted into money; their rights and obliga- 

gationa are not effected by the transformation. 

iiut It tln.-> doctrine 13 maintained for tbe 
protection of Rie beneliciaries, it ought not 

TesTly'’ 

This rule is recognised In other .sy,stems of 
jurisprudence a.s well-founded on broad 

•science. Ibus, .n tbe ca.se of hire Hoard 

N V ‘Im Supreme OouH of 

New i ork be d that where an award has been 

made for land of a lunatic taken for public 

purpose,s, tbe eompeu.sation money isirb 

1 .-.. 1 .. „.in, 


<KS.)7) 3 Drou'rv 72G 

497; ^ 3 n,„Kv. 

(3t>) 1 Sinmiitj X. 200. 

33 ^w/r.^ 32* T. S3- 

(1S96} 35 N. Y. Sup. 4 v 9; 89 Huu. 525 
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tlie Coramitteo would not be entitled to abso¬ 
lute possession; it would be retained in Court 
to be applied in tlie same manner and for tbe 
same purposes as tbe real estate miglit have 
been applied if it had never been converted into 
money [seealso fC.c parte Van Vinsf (39); Brown 
V. Borne Rp. Co. (40); Pearep v. WoJfbjrough{4;\) ' 
The same riuestion was raised in the case of 
Keoruep v. Kean (4-) wiiere the land acquired 
belonged to a person who had not an absolute 
power of disposition over it. The Supreme 
Court held that the fund must still be con¬ 
sidered as land, and must be retained in Court 
to be such within tlie same manner as the 
land could have been treated if there had 
been no conversion. 

In the ca.se before us, there is no room for 
controversy that if the land had never been 
converted into money it would have been com¬ 
petent to the shehait to alienate a portion of it 

for repairs essential for tlie preservation of the 
(teloiffar estate [see iJevnsikamani v. Palani^ 
appa (43)]. It would, therefore, not be right 
to place sucli a construction upon the pro- 
vi.sions of the Land Acquisition Act as would 
paralyse the management of tlie endowment. 
The cardinal principle is that the endowment 
is not to be prejudiced by reason of the 
transformation of tlie land into money; but 
such prejudice may result not only if the fund 
placed absolutely atthe disposal of the stiehait 
is mi.sapplied by him, but also if the fund, 
treated as unalterably invested, is placed per¬ 
manently beyond the reach of tlie sh'^hait who 
can, under no circumstances, avail himself of 
a portion of it to meet the most urgent and 
paramount needs of the endow’ment. We are 
of opinion, therefore, that w'e should follow' 
the principles deducahle from the decisions on 
section G9 of the Ijands Clauses Con.solida- 
tion Act, 1S45, and interpret section 32 of 
the Land Acquisition Act liberally, so as to 
enable the Court to deal with the fund in il.s 
custody for the ultimate benefit of the endow- 
ment. 

It may be added that the second clause of 
section 32 may, if liberally interpreted, seem 
at first sight comprehensive enough to cover 
the case before us. The Statute provides that 
the money is to remain deposited and invest- 

(36) 2 N. J. Eq. 202. 

(40) 66 Ala. 200; 5 Soutli 19-5. 

(41) 37 N. H. 286. 

(42) 3 Canada Sup. Ct. R 332. 

(43) 20 M. L. J. 967; 9 Ind. Cas. 281. 


ed until it can be applied either in the pur¬ 
chase of other lands or in payment to any 
person becoming absolutely entitled thereto. 
The languageof this provision would, how- 
. over, be unduly strained if we were to hold 
that a becomes absolutely entitled to 

such portion of tbe fund as may be needed 
for the protection of the debutfer estate. The 
corresponding expression “absolutely entitled 
to such money” in section 69 of the Lands 
Clauses Consolidation Act, 1845, has been in¬ 
terpreted to mean “entitled to his or her own 
use” v. F.ilfold (32).] A trustee 

can, tlierefore, be hardly regardedas a person 
absolutely entitled and the decision in In re 
Ilahson'a Trust (44), which supports the view 
that trustees may be treated as persons abso¬ 
lutely entitled, was doubted in hire 
It is worthy of note, however, that in Exparte 
'Irnstee of Tid (4o) the Court allowed the 
purchase-money of charity property acquired 
by a Railway Company to be paid to the 
trustees of tbe charity [see also In re Lath* 
ropp'.t Charitp (47) and Mapor of She^ffield V. 
Trustees oj St. ]\'i!liams School (48)]. On the 
other hand, tlie Court ordered the fund to be 
invested and the dividend to be paid out to 
the treasurer of the charity in Exparte Gover¬ 
nors of Xorfolk Clergp (49) while In re Faver- 
sham Chanties (59) it was ruled that the 
proceeds of the sale of charity lands could 
not he paid out of C’ourt to the trustees of 
tlie charity witlmut the consent of the charity 
Commissioners, [see also In le Spnrsfowes 
Chant}/ (51). In re Hoh.son's Trust (44) Exports 
St. Afpheje (52) and In re Clergy Orphan Cor^ 
po-afion (53).] On the whole, we are inclined 
to the view that a shebnif cannot rightly be 
described as a person absolutely entitled to 
the fund even wdien it i.s established that part 
of tlie fund is needed to bo applied for the 
protection of the dehnfter esinie. The shehait^ 

even if the fund is placed at hi.s disposal, 
(4t) 7 C’li. D. 708; 47 L. J. Cli. 310; 38 L. T. 365; 

26 U'. H. 470. 

(45) 40 Cli. D. 386. 

(46) 17 W. R. (Kng.) 758. , 4 nr 

(47) 1 Kq. 467; 35 J4oav. 297; 13 L. T. 784; 14 W. 

K. 326. 

(48) (1903) 1 Gh. 20S; 72 L. J. Cli. 71; CIW. R. 
380, 88 L. T. 157. 

(49) (1882) W. 53. 

(50) .5 L. T. 787; 10 W. R. 291. 

(51) 18 Eq. 279; 43 L. J. Ch. 512; 30 L. T. 355; 22 B. 

W. R. 566. 

(62) 55 L T. 314. ^ 

(53) (1891)3 Ch. I4o; 64 L. J. Ch. 66.; 7 R. o49; 

J7 L. T. 450; 43 W. R. 150. 
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oau apply it only for the purpose of the en- 

‘*'®'’efo'’e, be properly 

thepto. We ti.erefore, prefer to rest our 

within the first clause of section 32 of the 

of ul '"‘®>’P'-eted in the light 

of the decisions on section 69 of the Lands 

Clauses Consolidation Act, 1345, from which 

£:nCrred. '-^vS 

The learned Vakil for the opposite partv 
has, however, contended tliat in any view o{ 

no • Acquisition Judge li.as 

this kind, and he has suggested that 
proper course for the shebait to adopt I's to 

ring a suit in the Civil Court There is in 

our opinion, „o substance in tliis contei tlo 
In the Jirsl place if tl,„ i.-f '•™'®“t‘o'i. 

as interpreted tir'*'""'' 
the second place if is 

;Lrs'u,;s"“'5 

be joined as defendant butTt ts "■ ’ k7 

that such person m ght m ' ® 

euce ai *.• “Ot be m exist- 

happened, ilore'over "^ir^u contingency 
in office, has a quahfeSTof” 

B"« I.” ™rv's If r 

party has further contended opposite 

32 does not expresslv d!fi’ section 

which an applicition of^the%‘‘® 

before as shoulrl character now 

Court has no in.: entertained the 

of the Tatter ‘® c®«ni-nce 

to this contention as ®®®®‘ 

possible that the nren' founded. It is 

has happened in contingency which 

appened in this case was not contemplat- 
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ed by the framers of the statute. Hut upon 
irs principles, the position may be justified 
that as under section 32, the fund is placed 
1 the custody of the Court, jurisdiction is by 

with aTl ®°"^®"r' "P®" Court to deal 

withal questions that may ari.se as to the 

application of the fund in its custody. The 
rue nia^ym of our law is, as Lord Ahiiiger 
said 1,1 IM V. Smuth (54), to amplify it., re- 
medies and without usurping jurisdiction to 
apply Its rules o the advancement of substan- 

mat 111 a wel known pas.sage(Civil Law 12 
) quoted in Cie judgment of this Court in 
Da/f (U) •"'■"‘."'"“■/Ai.f V. .lbi»asb Ghcnder 

tiieJk .‘®® ®’'® «®''®c“‘ riile.s, 

they cannot regulate the time to come so as 

to make e.vpre,ss provisions against all’incon- 

that their di.spositions should e.xpress all tli« 
cases that may possibly happen. It L t,ier ! 
fore, the duty of the Judges to apply 

rilht'Id r 1 ," '■ ‘® “PPc^cs to bf 

to a l l,T ®"’ ®?''®'^" dispositions, but 

L, of "■ '®‘'® ® PPP'iea. 

■ ppeai to be comprehended within the 
eicpre.ss .sense of the law or within the TnsT 
quences that may he gathered from it.” The 
Land Acquisition Judge has obviously juris- 

diction 0 make an inquiry when a claim to 

serts “tir t'l "’‘‘P P®' 

I ndtT*' -i r ‘■^“^«®^‘®'’ ‘''Pt ^“i^ble 

and IS availahe for the purchase of which 
the fund may be applied. On the principles 

explained above we must, therefore, hold that 

rl y to deal with the question under conside.t 
ation and to pass such orders in the matter at 
the interests of justice demand. In our opinion 
the conclusion is inevitable that flio r * 

.{on 

the compensation money in deposit m 7 i 
entertained and investigated on the merits 

the m:,:r ;rTT7fi7r 

conducted, a,i7 if 'T.T- ‘'® 
order should be giW Some '7''® 
this respect is afforded bv the guidance in 




498 INDIAN OASES. [1911 

SCBRASJANIA REDDl 1*. RAMACOANDRA REDDI. 


tbe allegations made in the petition of the 
shohaif. Possibly, one expert witness on the 
side of the petitioner and another on tlie side 
of the objector may he suiKcient for the pur¬ 
pose, though we do not desire to hamper the 
discretion of the lower Court in this matter. 
Asthe properties inqrestion are situated at a 
short distance from the Court premises, it is 
possible that a local investigation by the 
learned Judge himself might facilitate tlie 
deteremination of the (inestion of tlie present 
condition of the ilehuttar properties. If 
it is proved that tlie dclniftar properties 
need repairs and improvements, such as 
cannot be effected out of the current income, 
the shehait should be called upon to submit 
an estimate of the cost by a reliable Hrm of 
contractors; the objector must be afforded 
an opportunity to examine, and, if necessary 
to challenge tlie estimate. After the esti¬ 
mate has been settled by the Court, the 
work will be entrusted (on a formal contract) 
to a Hrm of contractors selected or approved 
by the Court, and as the woi'k pn/gresse.s, 
such portion of the fund in deposit as may be 
needed for the propose, will from time to time 
be paid to the contractor. 

We observe in this connection, that it is al¬ 
leged in the petition of the shehait that part 
of the property is in such an insanitary 
condition, that action has been taken by the 
Calcutta Municipal Corporation, and she 
has already been fined. If this is established, 
suitable steps must be taken for the improve¬ 
ment of the property; and in this contingency 
the case will fall within the first and second 
rules laid down above. On behalf of the ob¬ 
jectors it has been stated, on the other hand, 
that they apprehend that, as the shehait is 
a pardanashin Hindu lady advanced in years, 
the work of repair and improvement cannot 
possibly be supervised by her personally, 
and that if any large sum is placed at her 
disposal it may be misapplied by her ad¬ 
visers, and dependents, who, it is alleged, are 
impecunious; we are not in a position to ex¬ 
press any opinion as to the truth of these 
allegations. The Judge will be able to pay 
the contractors after calling for a report from 
some expert and this procedure should be 
noted in the contract to execute the work. 
The Court has ample power to give suitable 
directions so that a propercontract tocomplete 
the repairs and to effect the necessary 
improvements on the property may be made, 


varified and carried out under its guidance. 
To enable the Court to determine what sum 
should be spent for the purpose, three ele¬ 
ments must be taken into consideration, 
namely, firsts the present condition of the 
property; secondlpy the income of the endow¬ 
ment and the surplus left therefrom after 
payment of the current expenses; and, thirdly^ 
the amount of compensation-money in deposit; 
to sum up, the test to be applied is, whether 
the work undertaken is essential for the 
ultimate benefit of the endowment. 

The result, therefore, is that this rule 
must be made absolute, and the order of the 
Court below, discharged. The case will be 
remanded to the Land Acquisition Judge, iu 
order that he may deal with it on the lines 
indicated in this judgment. The costs of this 
rule will abide the ultimate result of the 
proceedings in the Court below. We assess 
tlie hearing fee at three gold mokurs. 

Itulc made absolute. 


(s. c. 0. M. L. T. m.) 

MADRAS HIGH COURT. 

First Civil Appeals Nos. 7, 97 and 98 

OF 1905. 

February 20, 1911. 

Present :—Sir Ralph Benson Judge, and 
Mr. Justice Sundara Aiyar. 
VCGAMUUI SUBRAMANIA REDUI and 
OTHERS—Defendants—Appellants 


versus 

VUGAMUUt RAMACHANDRA REDDl 
AND others—Plaintiff and Defendants— 


Respondents. 

PttrtitiDn suit—Mcsnc profits —Arbitration (itcan 
False assertion ty plaintiff—Title by limitation. 

Wlioro in a suit for partition the plaintiff 
for mesne profit'?, and the claim was 
jn the ground that h« had falsely represented that 
wns no comnlete award hv arbitration while 


in fact there was: , 

Held, on appeal, that mesne profits must be alio 
with respect to the properties to which 
plaintiff had established his title when there was no 
evidence that he Avaived the right to mesne proh s 

regard to them. j in 

Where in the same suit, partition was 
respect of a certain item of property which had 
sold without the document being registered: 

i/cW, that ns the plaintiff did not show that ti e 
family was dispossessed of this item of 
oucstion within 12 years prior to the suit, tlio i 
of the transferee must bo held to have bccniporfeo 
by limitation. 
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SDBRAMANIA REDDl V, KAMACHANDRA REDtfi. 

Appeal against the decree of the Dis 

October 

m 0. !b. Xo, 44 of 1901 

JUDGMENT.' 

Appeals Xos. 7 and 97 op 1905 
The plaintiff instituted the suit to ’ which 
the appeal relates for partition of p™. 
pert.es aUeged to belong to him and de- 
endant^ Nos. 1 to 4 jointly. The plaintiff's 
father, Venkata Heddi, the father of the 

0 ^/ 1 . “"‘J ‘j®''e'*'t“'‘tsand the father 

f the third defendant were brothers. The 

fourth defendant's husband, Veiikatanarayana 

Rb 9 h'’ "Ti ’ 1 ® Venkata 

Heddi and 1.13 brothers and lived with the 

plaintiff and his uncle.s as if he were 1 

11 "^ undivided family. The 
plaintiff alleges that, owing to quarrels in 

Die family, his father, and his uncle.s and 

Veiikatanarayana Heddi made a reference to 

certain arbitrators for the division of the 

family properties between them: that the 

arbitrators made a partial division of the 

debts due to the family and of some of 

the immoveable properties and a complete 

par ition 0 the cattle, sheep, goats, house 

hold utensuls, and moveables and, that, owing 

to the death of plaintiff’s uncles and Veil- 

katanarayana Heddi. and two of the arbi¬ 
trators the partition was not completed the 
arbitration fell through and no a d' w ! 

g.ven. Theotherdefendaiifs were made parHe 

...vf 

Sr"? to Wo.,/10 w, 

as Exhibit III on the defendant’s side that 

the "rwarbtr'id';; 

with respect toT**!' were raised 

parties cLild in P- 

'Ve shall hereafter refer ® schedules, 

are material for til A rl- of them as 

The Diatrinf 7 a of this appeal. 

r™'S 

•1. ~ «...sj Sr"" 5; 
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of ‘becoiitentioii 

of the parties wi ll respect to the particular 
item.s to which the appeals relate 

0«Ghmdi,ip3._The plaintiff contended in 
he lower Court at the hearing of the .suit 

that the arbitrators acted illegally in 
JRs'l ooo\ to the extent 

Hut and 1,1 awarding them to her as she 
was not a party to the reference, and that 
the outstandings were not really due to her 

lit II n contention was 

awarded 1,13 share of the outstandings. The 

Kb A' H I'^i arbitrators 

ttxli bt A, the arbitrators were entitled to 

and'th. ‘ *f«''dant, 

aud that the ■sixteenth defendant subsequently 

b e,ame a party to the arbitration proceldhig, 
tliat the plaintiff acquiesced in the award tlmt 
"•any event the arbitrators having deeded 

bet ween the plaintiff and the defendants Xos. 1 

hin^- ’ H ‘''® were not due to the 

family the plaintiff cannot now re-agitate the 

same question against them, and that as 

against the sixteenth defendant the plaintiff 

bas not proved the right to any relief as 

of“thf“Er' "‘‘j’"'-'■« •■'• possession 

Sib t W on them. 

Exb bit A empowers the arbitrators inter aha 
to decide the disputes between the parties 
with respect to the debts due to the 

family by others on accounts and bonds and 

■u re.spect of the properties of the female 
children and Hodalu (that is daughters-in- 
law) of our family. That arbitrators say in 

Venkata'Lak T 

\enUta Lakshmamma claimed the out- 

standings asdueto her, that the member of 

the famdy excepting the plaintiff admitted 
ber claim, and that the plaintiff saTd he 
was no aware of it, and on iiiquir^ they 

th^Ltie,: 1. ‘L^erda‘r’‘'7r- 

u^-l by the appitslubtsrZnt 

so by the executants of Exhibit A » 

plaintiff is now estopped from 

award in her favour This cent ‘be 

to be well-founded See Ilf r ‘T ” 

689. It is enough to re ’our h 

regard fn 4 -u‘ t ° oar decision with 

regard to this item on the ground that the 
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plaintilf is precluded by the decision of the 
arbitrators from claiming the outstandings 
as against defendants Nos. 1 to -I, and that 
there is no evidence that the sixteenth defend¬ 
ant eitlier obtained possession of the bonds 
or has collected any amounts on them within 
six years before the suit. We must allow 
the appeal with re.spect to tin's item. 

Item No. S7—The next item relates to the 
plaintitf’s claim to the patfedu lands. The 
plaintiffs case with regard to these lands is 
that they were excluded from the muchilika, 
that he was not aware of the fact of the mu- 
chilika, that these lands belonged to the family 
and that the fact was suppressed by the other 
parties to the reference fraudulently from 
the arbitrators. We find that the sixteenth 
defendant who claims item b7 in this appeal 
admitted that she was not in posses®ion of 
the lands and had no right to it. The appeal 
must, therefore, be disallowed with respect 
to this item. 

Iteuis^sos. 27 to29— We next deal with items 
27, 2b and 29. Ihe District Judge allowed 
the plaintiff his claim with regard to them, 
but we are unable to agree with him. There 
is no evidence whatever that they belonged ro 
the family at the time of the reference to arbi¬ 
tration. The defendants’case was that they 
were purchased by them subsequently. The 
plaintiff is not entitled to any relief with res¬ 
pect to this item. 

Jtems'Sos. 70 to 74—The defendants’case with 
regard to these items was that the plaintiff 
sold his one-fourth share to them for K.^. IGO 
as per Exhibit A. The District Judge held 
the sale to be invalid as it was not made by a 
registered instrument and he allowed the 
plaintiff his .share in them on his paying 
back the consideration received by him. 
The District Judge is clearly right with 
respect to these items. 

Items Nos, 76, 7fi and bO—The whole cf 
these items was awarded to the plaintiff by 
the District Judge on bis paying back the 
purchase-money he received on the sale of 
these items to Sesha Reddy without a 
registered instrument. The plaintiff having 
sued for only a one-fourth share of these 
items, the lower Court was clearly wrong in 
awarding to him the ^hole. We modify the 
decree with regard to these items by directing 
that the plaintiff shall recover one-fourth of 
these items ou payment.of one-fourth share 


of Rs. 165 received by bim as consideration 
money. 

Items Nos. 15 and 34—We confirm the 
District Judge’s decision with regard to these 
itera.s as we have not been referred to any 
evidence to prove that these items were sold 
by the plaintiff. 

Items Nos. 85 and 86 —AVe are of opinion 
that the District Judge is right in holding 
that the defendants failed to prove that 
the plaintiff relinquished his share of the.se 
items. He will be awarded his one-fourlh 
share of tliese items on payment of one-fourth 
of Rs. 19-8-0, his .share of the expenses 
incurred by the defendants in the litigation 
with respect to them. 

The next item refers to some bricks and 
tiles claimed by the plaintiff. The District 
Judge was clearly wrong in his decision with 
regard to them as the bricks and the tiles were 
not manufactured on any land belonging to 
the family. Tlie fact that some of the earth for 
making them was taken from some land be¬ 
longing to the family is quite insufiScient to 
sustain tlie plaintiff’s claim. The plaintiff 
dees not claim any damages on account of the 
removal of the earth. 

The last item we have to deal with relates 
to the plaintiff’s share of the trees standing 
on some family land; with respect to this it is 
enough to make the judgment of the lower 
Court clear by declaring that the plaintiff s 
right is to a fourth share of the trees in the 
items in which the plaintiff gets a share 
according to tlie decree in this case. 

With respect to the plaintiff's claim to a one- 
fourth share of the sum of Rs. 700 awarded 
to the fourth defendant by the arbitrators the 
appeal i.s allowed, for the reasons already 
given with respect to the amount awarded 
by them to the sixteenth defendant. 

Api'eal No. 98 of 1908. 

This appeal is by the 11th, 18tb, 19th, 6th, 
7th, and 15th defendants in the suit. The 11th 
defendant claims item 51 but as the sale on 
which he relied was not by a registered 
instrument as required by law, we must 
confirm the judgment of the lower Court. 
The fourteenth defendant claims items 62 to 
66. Though there was no registered instru¬ 
ment ill this case the sale was in the 
1888 and it lay on the plaintiff to prove tha 
the family was dispossessed of this item 
within 12 years prior to the suit, and he has 
failed to do so. The fourteenth defendant 8 
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title has, therefore, been perfected by limit* 
ation. We reverse the judgment of the lower 
Court with regard to these items. 

The sixthdefendantclaima item No.83; with 
respect to this item the District Judge gives 
no reason for awarding a share to the plaint¬ 
iff except that it was purchased in 1882 by 
Seshu Reddi. But it was sold to the sixth 
defendant in 1882, and he is debited in the 
family accounts with the consideration-money 
in that year. The sixth defendant’s posses¬ 
sion on the date of the suit being admitted in 
the plaint and tliere being no evidence that he 
obtained possession witiiin twelve years 
prior to the suit we mint reverse the judg¬ 
ment with respect to this item also. 

The seventh defendant claims item No. 92. 

He alleges that tin's item was sold to him by 
Seshii Reddi in 1893. He produces no sale- 
deed. We disallow the appeal with regard 
to this item. 

The tiftli defendant claims item No. 9t5. For 
the reasons given with respect to the claims 
witli regard to the outstandings, we reverse 
the judgment with respect to this item and 
liold tliat the plaintiff is not entitled to a 
share of it. 

Mcsiie projits^lt is contended that the 
plaintiff is not entitled to any mesne profits, 
as he came to Court with a false ease that 
there w.as no award passed by the arbiti-ators. 

We are, however, unable to agree with this 
contention witli respect to the properties to 
which the plaintiff has establi.s'ied ills title, 
as there is no evidence that the [ laintiff 
waived tlie right to mesne profits with regard 
to them, and as there is notliing shown which 
would disentitle him to recover them. We 
must confirm the judgment with regard to 
the mesne profits with respect to the items to 
whicli according to our judgment the plaintiff 
has been found entitled. 

The decree of the lower Court will be 
modified in accordance with our findings. 

Ihe parties will pay and receive proportionate 
costs in each of the three appeals liere and 
in the Court below". 


Decree inodiJieJ. 


(s. c. 9 L. T. 4S0,) 

MADRAS HIGH COURT. 

Second Civil Apdeals Nos. 474 and 475 

OF 1909. 

February 15, 1911. 

Present:—Mr. Justice Munro and 
Mr. Justice Sankaran Nair 
RAVIA IHVr AMMAL MINOR — 
Plaintiff—Appellant 

V6)*$US 

KADIRBATCHA ROWTHAR and others 

—Defendants—Rksponi,ENTS. 

It-inly of to s,>t <i .ulcasr. 

'it'c.l <>i 

IMaiufifT l.n.iiglH a suit to u.si.L- a r.‘lua>...d,.c(I 
oti tlu* ground tl.at Ihen- was lailnrc of .-u.si.l,.ration 
n f.'tidai.l a.hniit -.ltimr tho consnl,.ration nu-ntioncl 
in tlK* was not frun l,„t contoiulfd, novorthelcss 
th.it fl.oro was cotisMloration for rho rolouse-dued- 

H-'I'l. (I.ar tin- Lnnfon of j,roving the failure of 
considomtion lay on tlie pluintin'. 

Second appeals against the decrees of the 
District Court of Tanjore, in Appeal Suits 
iSos. LlL and 203 of 1908, presented against 
the decrees of the Court of the District 

Mannargudi in Original Suits 
^os. 16J anrl 170 of respectively 

^ Minko, J. I thinly the decrees are right 
The plaintiffs sued for a declaration that a 
deed of release executed in favour of the first 
defendant was invalid and for partition and 
delivery of their shares in certain property. 

The consitleration inentioned in the deed 
of release Fxhibit I is a cash payment of 
Rs. 1,00(1. 1 lie plaintiffs alleged that there 

was no cash payment and that though there 
was another consideiation, ibat consider- 
ation failed The District Judge rightly 
held that the burden of proof was on 
the pkintiffs and found that they liad 
not proved the consideration they set up 
and consequently had not proved failure of 
consideration so as to entitle them to have 
hxhibit I set aside. On the liiiding I think 
the suits were rightly dismissed. No doubt 
the lirst defendant also admitted that the real 
consideration for E.vhihit I was iiofthat set 
out ,n the document. The admission made 
by the hrst defendant was not, however 

one upon wind, a decree could be given fo^ 
the plaintifts for he still contended that there 
was consideration and it was the plaintiff’s 
case that there wa.s failure of consideration. 

On the pleadings had no evidence been given 
the plaintiffs suits must have bee.idismissed’ 

I would, therefore, dismiss the second appeals 
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with costs. 

Sankahan Nair. J.- I agree that the second 
appeals should be dismissed with costs. 

Appeals (Usinissnd, 


(s. c. 8. A. J. ,^>03.) 

ALLAHABAD HIGH COURT. 

Skcoxo Civti, Ai*pi-.ai. No. (L'IO of 1908. 

dune 12, 1909. 

Present-,—'Sir. Justice Hanerji and 

versus 

BALAVANT SINGH axu ANOruEi:_ 

Ubfexdaxts—Respondents 

A^n>7cu<n,cy Acf (II of lOOU, ..-Uli, Sch. 4, .V. G 

^Snit for<lomn,,rs-nis(roi»f-Co„sr of artiou 
nenye.-Knouirdur^ l>hn.t,jr-Ln.,ltaii..n ’ 
I'lKlfi-No. 6 of the 4)1. .Schoilule to f),p Asrro 
ienancy Act, tl.e lin.itntion tor a sui. f..r 

pcnsntion for wn.i.gfnl acts of a tlisfraiiier hrourrl.f 

vMrT WJ, IS three inoiuhs fron. iho’ .lain 

whuh the ri-rlif to .sue accrued. Such rHit to sue 

accrues when the plaintitrs prop.-rtv is losr .lestnne'l 

oi Ilninaged or In- has kno^vledge r>f the loss, .lestruc 
fi(‘n or rlamnjfo. ’ 

Second appeal from a decision of the 

D'stnet Judge of Altprh, reversing a decree 

of tl.e Assistant Collector, First Class, of 

I j tR n • 

Al Bauprji (with him 

Air. Got'mrZ Prasad), for the Appellant. 

Mr. J. N. Chaudhn, for the Respondents 

JUDGMENT.-This appeal "ari.ses out 
of a suit for compensation brought under 
section 14(> of tlie Agra Tenancy Act The 
plaintiir is a tenant of the first defendant 
Raja Balwant S.ngh, The Raja caused the 
crops growing on the plaintilF.s land to he 
distrained on the allegation that a sum of 
Rs. 223 was due to him for arrear.s of rent. 
Ihe plaintiff brought a suit on the 2nd of 
ilay 1900, under section 142 of the Act 
to contest the distraint. That suit was de¬ 
creed on the 2nd of August 1^00, the Court 
holding that Hs. 86-12-0 only was due for 
arrears of.rent. Thereupon the suit out of 
which this appeal has arisen'was instituted 
on the 31st of October 1906. Tl.e plaint¬ 
iff Maimed Rs. 700 as compensation, but 
the Court of first instance granted him a 
decree for Rs. 500. 

This decree was set aside by the lower 

Appellate Court on several grounds, one of 

which was that the claim was barred by 
limitation. ■' 


opinion that the decision of 
the Court below as to limitation is correct. 

Under No. 6 of the 4th Schedule to the 
Tenancy Act the limitation for a snit for 
compensation for wrongful acts of a dis¬ 
trainer, brought under section 146, is three 
months from the date on which the right 
to sue accrued. We have, therefore, to 
see when the plaintiff’s right to sue 
accrued Ihe present suit was brought 
under the .second paragraph of section 146 
on the ground that the distrained property 
was damaged and destroyed by reason of 
the defendant not having taken proper pre¬ 
cautions for the keeping and preservation 
thereot. It appears that under section 143 
.security >\as furnished and the Court made 
Rn 0 T Q\ for the releai?e of tlie property on 

0" f'® of 

I aj ^ fhe plaintiff made an applica¬ 

tion informing the Court that all the pro¬ 
perty distrained had not been made over 
o le surety. 1 hereupon the Court directed 
the Amin to submit an e.vplanation, and 
Amin sent a report stating that he had 
mac e over to the surety some more pro¬ 
perty on the 9th of June 1906, and that 
the remainder of the property alleged to 
have been distrained was not forthcoming. 

IS thus inanifest that the property in 
lespeot of which compensation is now claim¬ 
ed had been destroyed, if at all, prior to 
the OUiof June 1906. It was when the 

plaintiff s property was lo.sf, destroyed or 
damaged or he has knowledge of the loss, 
destruction or dnmagethat the plaintiff's cause 
ot action for brining a .suit under section 
(> arose. Ibis, as we have pointed out, 
took place .sometime before the 9th of June 
IJOo, and that was the latest date on which 
it to his knowledge that hks crops 

had been lost, damaged or destroi ed. His 
cause of action, therefore, accrued at least on 
the Jth of June 1906, and as the suit 
^>as brouglit after three months from that 
date It was time-barred. On this ground 
the appeal fails. U’'e di.smi'.ss it with costs. 

Appeal dismissed. 


\ 



INDIAN CASES. 


rm 


Vol. X] 

GU KUMAR CHAND t*. LACUMAN RAM. 

CALCUTTA. HIGH COURT. 
Second Civil Appe.\l No. 2703 of 1910. 

April 12. 1911. 

Present —ilr. Ju.stice Mookerjee and 
ilr. Justice Casperz. 

GAJ KUMAR CHAND —Defendant- 

Appellant 


versus 

LACHMAN RAM and others—Plaintiffs - 

Respondents. 

Specific I’u'rJorinaiice—AdilUvin vf dofcndnuf—Phiinf 
not nmendcd—Petition Ircutcd ns lun-t of jdnlnf — A'jrer. 
nteitl to be <<perifie(il!ij lerformrd to he dt'linite~De‘jn’>' 
oj certan}tij—Kxtrinsie ei ide}icc-^Cloi}n of lijtecific 
Jornuince foilhd to he excessive — oi'iijinnl claim 
found to be unsustainable — Sp‘'rific Relief Ad (I "f 
1877a n. <?2— Discretion of Court, v'ltul means. 

Tho pluiiiti'ffa this suit ai^aiiist 

No. I for the spocilic porfonimnco (>f a eontnict. 
SubsofivuMitly, tlioy prayoil that defeiulant No. 2 mij'ht 
he added as a defendant, heeause he hail, with 
full notice of tho prior contmet in favour of tin* 
pluintilTs, taken a conveyance of tlie proportv from 
defendant No. 1. Tlie application was ifranted and 
defendant No. 2 was added as a d(*fendant. The 
plaint, however, was not amended. It was objected 
on the part of defendant No. 2 that us the plaint stood 
it did not disclose any cause ofactioij afrainsr him and 
ought to he dismissed: 

Held, that as no objection was taken on this ground 
by defendant No. 2 in his written statement, and as 
the application may be treated as part of tlw plaint, 
the suit should not he ilisintssed aguinsi dofendant 
No. 2 on tlint ground. 

All agreements in order to be e\ecuti‘d in a 
Ctmrt of ec|uiry mu'^t li ■ eei'faiii tind d'dinite. Hut 
tluit is satliciiuifly certain n hich ctin be mtele eerlain. 
Iherefon*, the itriacijile is that the de.icription must 
bj such Jis to eiiablo the C'oiii’t tt> determine with 
(••rtainfy. t\ith the aid ol such extriusi.* evidi-u/' as 
IS trlatissilile underthe rules ot evid ' 110 .', what propertv 
nils intended by the partie.s to be covered ib‘*r«*bv. 

liere the jilaiiitiR lui.s nsked for specilie perform¬ 
ance of an agreement and it is found that the claim 
was e.xc('.ssive, he may be allowed to succeed on the 
basis <jf an alternative claim for u more limited right. 
Hut if tho pi lintifl gives evidence in support of the 
original claim whic-h is found unsustainable, he 
cannot succeed on u dift'erent claim contrarv to his 
own evldumu*. 

Si'ction 22 of the Spocilic Kcllof Act jirovides that 


I iil V I A I JI/M lA 

<?f>tal)lished piinciplos of e(|uitv. 

^ Ihe circuinstunees siatiul in section 22 are illustra¬ 
tive and not exhaustive. 

A contmet which, although not illegal, is dotri- 

mental to the public welfare, shonhl not be enforced 
in etjuity. 

'J’he relief lies in the discretion of the Court onlv 
111 so far as it must necessarily judge whether, under 
thecircumstancesof the case; the contract is or i.s 
not an equitable one, but if it is determined that the 

contract is fair and reasonable, and that ihe conduct 


of tho jilaiutiff ha.s not been iiiiconscientiou.v, thero is 
no room for tho application of judicial discretion. 

Appeal from tlie decreeoftlio District Judge 
of Slialmbad, dated July 25th, 1910, reversing 
that of the Sub-Judge of Arrab, dated Janu¬ 
ary 31st, 1910. 

Dr. Rash Behary Ghosh, llabus Provash 
Chandra Mitter Rnd Raghu Nath S/wy/i, for the 
Appellant. 

Mr. S. P. Sinha, Counsel, Bahus Mnhendra 
Nath Roy and Chandra Sikhar Prosad 
Singh, for the Respondent.s. 

JGDGMPNT. —This i.s an appeal on be¬ 
half of tlie second defendant in a suit to en¬ 
force specific performance of a contract hy the 
fir.st defendant in favour of the plaintiffs for 
.sale of a house. Tlie subject matter of the 
litigation is a house in the town of Arrah 
which admittedly belonged, at one time, to 
a wealthy resident of that place byname Baij 
Nath Singli. Baij Nath mortgaged the pro¬ 
perty to David Vnle and Andrew Yule, who 
obtained the usual mortgage-decree against 
the mortgagor and liis sons and gr.ind.sons 
on the 23rd December l^lU. At the ex- 
ciition sale which followed, the property 
was purchased iiy the mortgagees on the 
3rd September 1900. It appears that part 
of this property consisted of a temple dedicat¬ 
ed to the Jain Saint, i'aref^li Nath Swami. 
On the 3 st December 1902, some of the Jain 
inhabitants of the city commenced an action 
against the Yules and t eir mortgagors for 
a declaration tiiat .so much of the property 
as was covereil by the temple, was inalien¬ 
able and the title thereto had not been 
affected either by the mortg.ige transac¬ 
tion or by the sale consequent thereon. On 
the 5th August 1903, a consent decree was 
made in this suit, and the portion to which 
the Jains laid claim as their temple, was 
declared to be deluitfar not capable of alien¬ 
ation by the mortgagors. Meanwhile, on 
the 27th July 1903, David Yule, on behalf 
of himself and Andrew Yule had executed a 
conveyance of the hou.se in favour of the first 
defendant Gopal Das, from wliom both the 
parties to the present litigation claim to 
have derived title. In this conveyance, the 
vendor explicitly stated, that the northern 
boundary of the house conveyed was the por¬ 
tion the sale whereof had been postponed by 
reason of the title .suit to which reference has 
already been made. The result of the 
transaction wa-S, that \ ule conveyed tq 
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Gopal Dag all that he was competent to 
convey, subject to the result of tlie suit by 
the Jains. 

According to tlie plaintiffs, G<ipal Da.s en¬ 
tered into a contract with them on the 2nd 
December 190S to convey the house purchas¬ 
ed by him from Yule for a sum of Hs. 5,000 
out of which Ks. was advanced on that 
very date, 'hhe vendor-defendaiit, however, 
faild to perform his part of the contract 
and the result was, that on the r>th January 
1909. the plaintiffs commenccfl the present 
acticm against the first defendant Gopal Das 
for specific performance of the contract of 
sale. Gn the Idth Fobruary 1909 the plaint¬ 
iffs prayed th.it the second defendant by 
name (laj Kumar Chand might be added as 
a defendant because he had subsequently, 
with full notice of the prior contract in favour 
of the plaintiffs, taken a conveyance of the 
house from the first ilefendant. d'his appli¬ 
cation was granted, and Gaj Kiunar Chand 
was added as a defendant. The plaint, how¬ 
ever, was not amendeil, and. as it still 
stands in its original form, it does not dis¬ 
close any cause of action against the .second 
defendant. Some stress has been laid by the 
appellant on this circunivStance, and it lias 
been suggested that the claim .slu)uld on this 
ground fail as against him. There is ob¬ 
viously no substance in this contention. No 
doubt, the plaint ought to have been amended, 
and appropriate allegations inserted therein 
to establish a cause of action against the 
second defendant, lint no olijecdion was, on 
this ground, taken hy the added defendant in 
his written .statement, and the application 
of the 16th February 1909, may, without 
impropriety, be treated as part of tlie plaint. 
The defence of thispurchaser-defendant, with 
which we are now mo.st clo.^eb' concerned, 
was. that on the 20th December 1908 the 
first defendant had entered into a contract for 
transfer of the property to him for Rs. 4,500 
out of which a sum of its. 400 wa.s paid on 
that occasion and that the coveyance was 
drawn up on the 2'lrd December 1908, pre¬ 
sented for registration on the 21st January 
1909,rtndactually regi.stered on the 6th Febru¬ 
ary following. The purcha.ser furtlier plead¬ 
ed, that he was a bo7ia fide purcha.ser for 
value without notice of the alleged contract 
with the plaintiffs and denied the truth of all 
the material allegations made in support of 
their case. 


The learned Subordinate Judge found on 
the evidence that the first defendant had, 
on the 21st December 1908, contracted with 
the plaintiffs to sell the house to them, and 
received part of tlie consideration-money on 
that date. But he also held that on the 
previous day the vendor had contracted tosell 
tlie hou.se to the second defendant, and had 
received from liim Rs. 400. In this view, the 
Subordinate Judge refused to make a decree 
for .specific performance of the contract, but 
he directed the return of the deposit amount 
paid by the plaintiffs to their vendor. The 
plaintiffs appealed to the District Judge who 
found that the prior contract alleged by the 
.second defendant had not been established 
and that the agreement set forth by the 

plaintiffs was genuine and that it had been 

performed in part; in this view, he made a 
decree for specific performance of the con¬ 
tract against tiie first defendant as he found 
e.vpressly that the seconddefeiidanthad taken 
Itis conveyance with full knowledge of the 
contract in favour of the plaintiff.s. 

liie second defendant has now appealed to 
this Court, and on liis behalf the decision of 
the District Judge ha.s been as.sailed .sub¬ 
stantially on five grounds, namely, Hrst, that 
the proptM’ty agreed to be conveyed was 
so inadequately described that its precise 
boundaries were uncertain, and that con- 
se{[uently specific performance ought to be 
refused by i-eason of the uncertainty and 
vaguenes.s of the subject-matter of the 
contract: sprtniih.f. that the Court, in the 
exercise of its judicial discretion, ought 
to refuse specific performance of the con¬ 
tract, becan.^ie if tlie contract is executed, it 
may interfere with tlie use of tlie temple by 
members of the Jain Community; MuJ///, that 
as the son of tlie vendor wasljointly interested 
in the property with Iiis father, and as he 
had not been a party to the contract nor to 
the present litigation, tfie title was suffi¬ 
ciently doubtful to justify the dismissal of 
the suit; fourthiv, that as tiie plaint has 
not been amended and does not disclose any 
cause of action against the second defendant 
the suit should fail as against him; and 
fifthly^ tliat upon the facts* found, the in¬ 
ference may legitimately be drawn that the 
second defendant had no not ce of the alleged 
contract. 

In so far as the fourth and fifth grounds 
are concerned, it may be stated at once, that 
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there is no substance in either of them. 
It is true that the plaint was not amended, 
hyxi throughout tlie trial in the original Court 
the case proceeded on the assumption that 
the plaint had been amended, and it is, in 
our opinion, too late to urge that the suit 
ought not to have been allowed to proceed 
against the second defendant. Upon the 
question, whether the second defendant had 
notice of the contract alleged by the plaint ids 
the findings of the District Judge are explicit 
and conclusive. According to the learned 
District Judge, the second defendant got 
the conveyance from the first defendant with 
knowledge of the contract in favour of the 
plaintiffs, and there was no earlier contract 
in favour of himself. It is impo.ssible for us 
in second appeal to interfere with this tind- 
ing of fact. It is true that the learned Dis¬ 
trict Judge slates in another portion of his 
judgment, that he is unable to Hnd with ab¬ 
solute precision the date on which the con¬ 
veyance in favour of the second defendant 
was executed, and he seems to have sus¬ 
pected that it was possibly antedated; but 
his opinion is clear that, w'henever it might 
have been executed, the execution took place 
after the second defendant had knowledge 
of the contract with the plaintiffs. The fourth 
and fifth grounds may, therefore, he dis¬ 
missed from consideration as manifestly 
untenable, and we are concerned sub¬ 
stantially with the first three grounds which 
we now proceed to consider in the order stat¬ 
ed above. 

Jn support of the first ground, it has been 
argued that the subject-matter of the con¬ 
tract has been described with such lack of 


precision that no Court of equity will decree 
specific performance thereof, because, as Lord 
llosslyn said in W'aIpnJe v. Orf ird (1), it is a 
general proposition that all agreements, in 
order to be executed in a Court of equity, 
must be certain and definite. Our attention 
has been invited to the description of the 
boundaries contained in the notice served on 
the 1st January 1909, by the plaintiff's upon 
their vendor. Jn this notice the house is des¬ 
cribed as the hothi of Baij Nath Singh and 
the northern boundaiy to which alone excep¬ 
tion is taken on the ground of indefiniteness 


is described as the of Babu Saligra 

Singh. In the plaint also this descriptic 
of the northern boundry is re-produced: ar 
(l)3Ve8. 402;4K. n. 39. * 


in the decree draw'ii up in favour of the 
plaintiff, as might have been expected, the 
same description re-appears. Upon these 
materials it has been argued on belialf of the 
second defendant that as tlie plaintiffs can¬ 
not ask for .specific performance of a contract 
of sale of any part of the house which in¬ 
cludes the Jaiti temple and as the boundaries 
given in the notice aial plaint do include 
the temple, the suit must fail. The fir^t 
branch of tliis contention has never been 
disputed by the plaintiffs, but they do net 
admit the validity of the further argument 
of the appellant that not merely the temple 
but also what i.s vaguely described as its 
appurtenant apartments were intended to be 
excluded from the contract. Trom an ex¬ 
amination of the title-deeds of the vendor, it 
is clear that he had a good title to the build¬ 
ing excepting the portion decreed ill favour 
of tlie Jains in the Suit of 1902, and the in¬ 
tention of the plaintiffs was to purchase from 
him the portion which he was competent 
to convey. In the conveyance by the Yules to 
Gopal Das, executed on the 27th .fuiy 1903, 
the northern boundaiy of the iioiise purchas¬ 
ed by liim is described as follows;_“Part 

of the said knthi wdiose sale has at present 
been put off on account of title suit, and 
after that the kothi of 13abu Saligram 
Singh." No doubt, in the notice of demand 
for specifice preforniance of tlie contract the 
northern boundary is simply de.scribed as the 
kothi of Babu Saligram Singh: but it is 
plain that the intention of the vendor was 
to convey and of the purchaser to buy that 
portion of the house only to which the trans- 
feror had a good title under his conveyance, 
read with the decree in the .suit of the Jains. 

It may be (onceded that, at first sight, there 
dees seem to be some uncertainty as to the 
northern boundary of the property intended 
to be conveyed, but the indefiniteness, upon 
examination turns out to be more apparent 

than substantial. Under such circumstances I 

the maxim is applicable '"Certum est quodjl 
cerhnn roddi potest,'' that is sufficiently cer-// 
tain which can be made certain. ThiV 
principle has been repeatedly applied to cases 
of specific performance of contracts. To 
take one illustration, wliere an agreement 
in writing for the sale of a house did not 
describe the particular house but stated that 
the deeds were in the possession of A. tlie 
Court held the agreement sufficiently certain 
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; since the house might be easily ascertained 

by reference to the deeds [Oiven v. Thomas 
I a) and Plant v. Bonnie (3)J. Again, in 
^ Monro v. JayJor ( t), where a contract was 
made to sell an estate within certain 
ascertained boundaries described as partly 
. freehold and partly leasehold; it was deemed 
’ not void for uncertainty because the pur* 

* chaser was entitled to have it reduced 
to certainty by the boundary of the pro 
perties of different tenures being ascertain¬ 
ed or shown to be capable of being so fsee also 

Wvhony.Bnnnih).] The principle is, that 

the description must be such as to enable 
the Court to determine with certainty, with 
the aid of snch extrinsic evidence as is ad- 
: missible under the rules of evidence, what 
r property was intended by the parties to be 
covered thereby. The description need not 
be given with such particularity as to make 
a resort to extrinsic evidence unnece.ssary. 
Heasonable certainty is all that is required 
and extrinsic proof is allowed in order to 
apply, not to alter or vary, the written agree¬ 
ment. in the case before us, tlie notice of 
demand of specific performance read along 
with the title-deeds of the vendor and the 
decree in the suit of the Jains expressly 
mentioned therein, leaves no room for con- 
troveKsy as to what was intended to be sold 
The learned Vakil for tlie appellant ha« 
however, contended that the plaintiffs are not 
entitled to any relief at all. becaine the 
description of the property claimed in ti,e 
plaint IS comprehensive enough to include 
tlie temple and its appurtenances, and tliat 
although in the Court below, their I’leader 
expressly stated that the temple was not 
purchased and was not claimed, the appur- , 
tenances were not expressly abandoned. It , 
ha.s also been suggested, on the authority of ■ 

the cases of Limhaj/ v. Lynch (6), legal ] 

V. Miller (0 and Marshal v. Berriage (ti) . 
that where the plaintiff has asked for specific’ ( 
performance of an agreement and it was I 
found that the claim was excessive, he could c 


(2) 3Myl. AK. 353; 3 L. J. Ch.203. 

^ ^ h- 66 h. J. Ch. 6t3; 

76 L. T. 820; 46 W. R.69. 

(4) 8 Hare 51. 

{5) 34 Cli. D. 569. 56 L. J. Ch. 855; .->6 L. T. 192- 
?o W. R. 405; 51 J. P. 452. 

(6) 2 Sch. & Lef. 1; 9 R. R. 54. 

(7) 2 Vea. Sen. 299. 

«8, 19 Ch. D. 2.33 at p. 241; 51 L. J. Ch. 329; 45 
L. T. 699. 


1 not be allowed to succeed on the basis of an 

« alternative claim for a more limited right. 

s upon, however, are clearly 

distinguishable. They proceed on the ground 
that as the plaintiff had given evidence in 
support of the original claim, which had been 
' found unsustainable, the Court would not 

• allow him to succeed on a different claim 
contrary to liis own evidence. In the case 

- before us, however, there is no inconsist- 

• ency between the claim put forward in the 
notice of demand of performancp, and the 

> claim to winch the plaintiffs have adhered 
in the course of the litigation. The plain- 
tilts have, in substance, .sought a convey¬ 
ance of that portion of Baij Nath kothi to 
which the first defendant had a good title. 
Consequently, no question arises as to whether 
the party defendant meant to contract to 
tlie e.xteiit that he is sought to be. charged 
asm harneff V, YieUh'ng (9). To use the 
anguHge of Pomeroy (Specific Performance, 
section M..5), it is inipos.sible to say that any 
term of this contract is expressed in so in- 
^exact. indefinite or obscure language that the 
finitent of the parties cannot be sufficiently 
fascertained to enable the Court to carry it 
into effect. See also Lohmann v. McArthur 
(lb). 1 he first objection, therefore, taken 

on behalf of the appellant must be treated as 
substantial but the decree as drawn up must 
he amended; and we shall give directions 
later on to guard against any possible 

dispute when the conveyance comes to be 
executed. 

In support of tlie second ground urged on 
behalf of the appellant it has been contended 
that the Court should, in the exerci.se of its 
discretion, refu.se specific performance of this 
contract, and I'cference has been made to 
.sectirn 22 of the Specific Kelief Act which’ 
provide.s that the jurisdiction to decree 
specific performance is discretionary and the 
Court is not hound to grant such relief mere¬ 
ly because it i.s lawful to do so, but the dis¬ 
cretion of the Court is not arbitrary, but 
sound and reasonable guided by judicial 
principles and capable of correction by a 
Court of appeal. It has lieen argued on be¬ 
half of the appellant that the second defend¬ 
ant who has purchased this property is a 
Jain, and that the Jain Community are 

eerious offence if the property 
9) 2 Sch. A Lef. 649 at pp .554,556. 

(10) 3 Ch. App. 496; 18 L. T. 806; 16 W. R, 877, 
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in the immediate neighbourhood of their 
temple is allowed to pass into the occupation 
of the plaintiffs who are goldsmiths by 
caste and profession. In answer to this 
contention, the learned Counsel for the plaint- 
iffs-respondents has argued that tlie cir¬ 
cumstances under whicli the Court may pro¬ 
perly exercise a discretion to decree speoitic 
performance are formulated in section 22 of 
the Specitic Relief Act, and as tlio present 
case admittedly does not come witliin the 
scope of tlie grounds so specilied, it is obli¬ 
gatory on the Court to decree specilic perform* 
ance. It has furtlier been contended tlnit 
the reasons assigned by the appellant ought 
not to carry atiy weiglit l)ecause tlie por¬ 
tion of the house now in controversy was in 
the occupation of the Yules for a time, 
and tliat if it now passes into the posses¬ 
sion of the plaintiffs, there is no reasonable 
ground for appreliension that they will, in 
any way, interfere with tlie performance 
of religious services by tlie Jains or attempt 
to interrupt their access to the temple. After 
careful consideration of the arguments ad¬ 
dressed to us, we are not prepared to adopt 
the view suggested by tlie learned Counsel 
for the respondents as to tlie scope of sec¬ 
tion 22 of the Specilic Relief Act. Tlie sec¬ 
tion first sets out the general rule, and then 
specifies, in three successive paragraph.^, cir¬ 
cumstances under the first two of which the 
Court may properly exercise a di.scretion not 
to decree specific performance, whilst under 
the third it may appropriately give a 
decree. The circum.stances so stated are 
clearly illustrative and the enumeration, in 
our opinion, was not intended to be exhaus¬ 
tive. As pointed out by Mr. Justice Story 
in his classical Treatise on Kquity Juris¬ 
prudence (section 750), it is not possible 
to lay down any rules and principles which 
are of absolute obligation and authoritj’ in 
all cases and define exhaustively tlie special 
circumstances under wliich relief may pro¬ 
perly he granted or withheld. It would 
be wa.ste cf time to attempt to limit tiie prin¬ 
ciples on the e.xception which tlie com¬ 
plicated transactions of tlie parties and the 
ever changing hahit.s of society may, at 
different times and under different cir¬ 
cumstances, require the Court to recognise or 
consider. The fact, therefore, that the 

circumstances speci6ed in section 22 of the 
Speoi&c Relief Act are not identical with 


those of the present litigation is by no means 
conclusive upon the question, whether or not 
specific performance should be granted in 
this case. It must be remembered,as was ob¬ 
served in UuiJnlph V. Covell (11) and Sweeney 
V. n'lloru (12), that it i.s always desirable to 
make tlie least draft which i.s po.ssihle upon 
this undefined power of discretion and to de- 
termine causes upoii o.stablished rules. It is 
furtlier worthy of note that specific perform¬ 
ance is not a matter of di.scretion in any 
particular sense, as contrasted with many 
other equitable remedie.s; whil.st the relief 
is discretionary, so are very many of the 
p:)wers which Courts of equity posse.ss and 
exercise. 'I'he di.scretion, tlierefoi-e, i.s neither 
arbitrary nor caprieiou.s but a sound judicial 
discretion regulated by the o.stabli.shed princi¬ 
ples of equity [Kai/woo,! v. Cope (i:^) and 
Ifurris v. It'ihnisnu {U)]. A> a matter of 
fact, the body of precedeiit.s is so great, and 
the special rules deducible from them are so 
numerous that the cases are relatively infre¬ 
quent in wliicli the Court is obliged to fall 
back upon general notions of abstract justice. 
Now, in the case before us, what are tlie spe¬ 
cial facts upon which reliance is placed > It 
i.s suggested that gross offence may be given 
to the Jain Community if premises in the im¬ 
mediate neighbourhood of their temple pass 
into the pos.session of the plaintiffs. We are 
unble to attach any weight to this consider¬ 
ation. The Jain Community clearly are not 
entitled to take up the position that no person 
of a different religious persuision is to have 
property near their temple. As a matter of 
fact, this very property at one time belonged 
to the Yules, who purchased it at the execu- 
tion sale long after the temple had been 
built. There is no foundation for the sug¬ 
gestion that th.e plaintiffs may be intolerant 
of the performance of religious services by 
the Jains in tlieir temple, and may be in¬ 
clined to molest or annoy them. If. how¬ 
ever, tlie plaintiffs should misconduct them- 
selves in the manner suggested, the Jains 
liave ample protection afforded to them by 
the provisions of the civil and criminal law. 
No doubt, tlie doctrine has sometimes been re- 

(11) 5 Iowa 525. 

(12) -liJ Iowa 34. 

(13) 25 Bear. 140. 

(U) 21 Can. Sup. Ct. 390. 
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was niado. 

Moini Azi= V. Ari^njosami, 27 M. 131; 31 I. A. 1 at 

p. 0 liiiidijfi Xdfli v, Kominikitiif, C. L. J o7‘^ 

relied upon. 

Th(' provision ot sceti-.n 131 ..f il.^. Transfer of Pro- 
perty .Vet, as it ori^ri„aiiy stood, did i,„f invalidiite a 
tiansferof jin aetionahle claim mu<lo ^vitil()ut notice- 
it merely .Misi)et,.h.d tin- op,.ration .,f the a.vsi-nmcni 
as affainst the debtor until notice had been «M\"en 

Kalhi PraFft.l v. rhn,uh,u Sio'io. 10 \ " 20 

referred to. 

Appeal from the decree of the Sub-Judge 

o£ Khulna, dated July 2nd, I90t^, reversing 

that of the Munsif of Satkhira, dated August 
31at, 1907. 

Babu Dipin Behinj Qhosh, for the Appel- 
lants. 

Babus ^urendra Chandra Sen and Troilakya 
ISath Ghosh, for the Respondent. 

1 an appeal on be¬ 

half of the defendants in a suit to enforce a 

mortgage-security. The facts, so far as it is 

necessary to state them for the decision of the 

question of law raised before us, may be 

brieHy narrated. On the 5th July 1889 

three persons Sami Mollah, Akim -Mollah and 

HaraijuddiMollah executed a mortgage in 

favour of one Atul Beliary Set. Upon his 

deatii his interest as mortgagee vested in 

his mother Harani Moni Dasi. On the lUh 

i assigned her 
interests as mortgagee to her .son-in-law and 

his brother by name Ram Krishna Nandi 
and Rakhal Chandra Nandi. On the 18th 
February 1897, the mortgagor paid to Harani 
Mom whatever was due to her upon the 
mortgage. The mortgage instrument was al¬ 
leged by her to have been lost after the 
death of her son and she accordingly executed 
a release which was duly registered. On the 
7tli April 1901, Ram Krishna assigned his 
interest in the mortgage to the present plain¬ 
tiff, who on the 24th June 1903 obtained a 


[1911 


similar assignment from the representatives 
of Rakhal in re.spect of their interest. On 
the 12th April 1905 the plaintiff commenced 
tins action to enforce the security, and claim- 
ed Rs. 90 as the principal amount due under 
the mortgage together with Rs. 380 as in- 
terest thereon. The defendants resisted the 
claim on the ground that the assignments 
were forgeries, that the plaintiff had not 
acquired any valid interest as mort¬ 
gagee and tliat the suit was not main¬ 
tainable as no notice had been served on 
the mortgagor under the Transfer of Pro- 
perty Act. Ihe defendants also pleaded 

that the whole of the sum due on the mort¬ 
gage liad been paid hy tliem in good faith to 
Harani Moni on the ISth February 1897, 
and that in view of such payment, they could 

not be made liable a second time for the claim 
of the plaintilf. 

Ihe Court of Hr.st instance found upon the 

question of notice tliat no notice was required 

ti> be served under the law. As to the reality 

of the transaction-s on which the plaintiff 

based hi.s title, the Court found that they 

were fictitious, that the first assignees were 

lelated to the assignor, and that the second 

assignee was also a near relation of the first 

assignor. The Court finally held that as the 

nefendants had paid whatever was due to 

Harani Moni, they could not be made liable a 
second time. 

Upon appeal by the plaintiff, the Subordi¬ 
nate Judge thought that the case had not 
been sufficiently investigated and remanded 
tlie case for re-trial. The original Court, 
after this remand, affirmed the previous 
decision and dismissed the suit. Upon ap¬ 
peal by the plaintiff, the Subordinate Judge 
held that the two assignments were not ficti¬ 
tious and that the plaintiff had thereunder 
acquired a valid interest in the mortgage* 
security. The Subordinate Judge appears 
also to liave lield that the defendants had 
made the alleged payment tc Plarani Monij 
at any rate ho expressly set aside the finding 
of the original Court upon this point. In 
this view, the Subordinate Judge has made 

the usual niortgage decree in favour of the 
plaintiff. 

The defendants have now appealed to this 
Court, and on their behalf it has been argued 
that the validity of the first assignment 
which is the root of the title of the plaintiff 
ought to be tested with refereuoe to the la>^ 
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as it stood at the time of the assignmeiit; 
that, judged from this point of view, the 
assignees had no enforceable claim as against 
the mortgagors because no notice was served 
in accordance with the provisions of sec¬ 
tion 132 of the Transfer of Property Act as it 
stood before its amendment in 1900, and 
that consequently the suit ought to be dis¬ 
missed. In answer to this argument, it has 
been contended by the learned Vakil for the 
plaintiff-respondent, that tlie provisions of 
section 131 of the Transfer of Property Act 
before its amendment in 1900 have no appli¬ 
cation to the case of an assignment of a mort¬ 
gage-debt, that at any rate tlie Subordinate 
Judge has found that tlie mortgagors had 
notice of the assignment, and that con¬ 
sequently the payment made hy them to 
the assignor on the 18th February 1897 is of 
no avail. 

In the tirst place, it is clear that thevali- 
dity of the assignment must be te.sted with 
reference to the law as it stood at the time 
when it was md^de Abdul Aziz v. Appaynaavii 

(1); Baidya Nath v. Kamiyukaut (2). Sec¬ 
tion 131 as it stood at that time provided as 
follows: “No transfer of any debt shall have 
any operation against the debtor until ex¬ 
press notice of the transfer is given to him, 
unless he is a party to or otherwise aware of 
such transfer.” It was ruled by this Court in 
the case of Muchirarny. Ishau Chnckerhutty (3) 
that this provision was applicable to cases of 
assignment of mortgage-debts, and as the 
decision mentioned was by a Full Bench of 
this Court, It is binding upon us. Conse¬ 
quently, under section 131, tbo assignment 
could have no operation against the debtors 
(mortgagors) so long as express notice of the 
transfer was not given to them, unless they 
were parties to or otherwise aware of such 


transfer. This provision, as pointed out by 
Mr. Justice Mahmood in Kalka Prasad v. 
Ghandan Singh (4), does not invalidate a 
transfer made without notice; it merely sus¬ 
pends the operation of the assignment as 
against the debtor until notice has been 
given. This is in accordance with the law 


as settled m England. Reference may I 
made to the case of In re Lord Southamj 

ton 6 Estate (5) where it is pointed out, upo 

(1) 27 M. 131; 31 I. A. lat p. 9. 

(2) 6 C. L. J. 672. 

(3) 21 C. 568. (4) 10 A. 20. 

(6) 16 Ch. D. 178 at p. 186; 43 L. T. 678; 29 W. li 
231; 60 L. J. Ch. 218. 


the authority of tlio earlier decision in 
Jones V. (libbons {ij)^ that for the validity of 
tlie assignment, it is not nece.ssary to give 
notice to the mortgagor; but althouglj it i.s 
not necessary to give notice of the a.ssigiiTnent 
of tlie mortgage, tlie transferee exposes him¬ 
self, by taking a transfer and by not giving 
any notice, to a risk, as aftei* the assignment, 
tlie mortgagor may make the mortgage of 
no avail by paying the mortgagee [Matheivs 
V. ira//M7/n (7).] In otlier words, although it 
is not necessary to give any notice, any pay¬ 
ment after a.ssignment without notice to the 
mortgagee i.s a good payment as against the 
traiKsferee. Now, in the ca.se before u.s, the 
payment was made by the mortgagors to the 
assignor after the assignment. It has not 
been argued anyv.-lieie througliout this 
litigation that express notice was given as 
contemplated hy section 132 of the Transfer 
of Property Act: but the suggestion has been 
made that the mortgagors became otherwi.se 
aware of the assignment. It may be observ¬ 
ed in this connection, that section 1.31 leaves 
it an open question what notice will suffice 
to Hx the debtor with liability under the as¬ 
signment. But it i.s fairly clear tliat what 
is intended is, that the debtor should not 
be bound unless he is aware of the trans¬ 
fer. It does not appear, in substance, to 
have been intended tliat the debtor should 
be bound in tlie same way as if he had 
received express notice thereof in writing, 
unless there lias been constructive notice. 
Actual knowledge of the transaction need 
not be brought home tothe debtor [Sahadec 
V. Shekh Papa Miya (8).] Now, in the case 
before us, tliere were three mortgagors. 
There is no evidence on the record to show, 
as regards two of these, that they were aware 
of the assignment before payment was made 
to tlie assignor. As regards the third, the 
evidence, if believed, indicated that a demand 
was made from him by the assignees after 
they had obtained an assignment from 
Harani Moni. The evidence, however, does 
not show that the fact of tlie transfer was 
intimated even to this mortgagor. Conse¬ 
quently, upon tlie materials on the record, 
it is impossible to hold that the three 
mortgagors were aware of the assignment 
within the meaning of section 131 of the 

(6) 9 Vos. 407 at p. 410; 7 U. R. 247. 

(7) 4 Ves. 118. 

(8) 29 B. 199. 
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Transfer of Property Aet. If, then, they 
had not such notice, tlie payment made 
by them to tlie assignor would be a suffi¬ 
cient discharge of the delit and may be 
pleaded as against the assignee of Ifarani 
Moni. The learned Vakil for the respond¬ 
ent has suggested that, in tin's view, the 
case should be remanded for fre-h investi¬ 
gation and that the plaintilf should be 
allowed an opportunity to adduce evidence 

(show that the mortgagors were aware of 
the assignment. After anxious consideration 
of all the circumstances of the case, we have 
arrived at the conclusion that we ought 
not to send the case back for fui-ther in¬ 
quiry. The transactions upon which the 
plaintilf relies are by no means free from 
suspicion, and there is obvious danger 
that evidence may be manufactured, if the 
plaintilf is allowed at this ilistance of time, 
and at this late stage of the case, to ad¬ 
duce oral evidence upon the question, 
whether he or his predecessor-in-intere.st in¬ 
timated to the mortgagors the fact of the 
assignment. Resides, thn plaintiff as 
assignee of the mortgage was bound to set out 
in bis plaint specitically the circumstances 
which alone would entitle him to enforce the 
security; this be has not done. 

Tberesnlt,therefore, is that thisappeal must 
beallowed.the decree of the Subordinate Judge 
rever.ced and the suit dismissed. Each party 

will, however, payhisown costs throughout 
the litigation. 

Appeal allowed. 


PUNJAB CHIEF COURT 

FULL BENCH. 

Second Civil Aiteal No 200 of 1910 

May 22, 1911. 

Presenti—Sir Arthur Reid, Kt., Chief Judge, 
Mr. Justice Kensington and Mr. Justice 

Rattigan. 

Musammat RAM DITTI— Defendant_ ' 

Appellant 

versus 

AMAR SINGH and others—Plaintiffs— 

Respondents. 

Civil Procedure Code (Act V oj 1908J, «. 104(f), 
8ch JI, cl. 21 (1) and (2)— Appeal—Order filing an 
awardr—Decree based thereon— Provisions of the Code, 
whether antagonistic—Intention of Legislature. 

An appeal lies, nnder section 104 if) of the Code of 
Civil Procedure, 1908, from an order filing an award 


made in an arbitration without the intervention of the 

Court, m spite of the fact timt the Cou^ has, under 

clause 21 (1) of the Second Schedule to the Code, pro- 
n^vnrd^ pronounce judgment according to the 


j ur ixcin 

rts 


^ una jiert.'iinyton, J.— 

I ho langimKc of section 104 (f) is very clear and 

the tact that a later provision of the Code, danse 21 

«2), .Schedule If, bars an appeal from a decree based 

•man award does not cancel the earlier provision. 

Ihe two provisions of the Code are not antagonistic. 

If (he order tiling an award is set aside, there is no 

award on winch judgment and decree can be based. 

Ihe absence of any ground, such as is insntioned or 

referred tom clause 14 or clause 15 of Schedule 11, 

is a conditif.n precedent to passing an order filing the 
award. ® 

Janoh-y Xatfi <h>l,a v. lirujo Lai Qnha 33 C. 767; 
dC.L. .1.450; 10 C. W. X. 609; In the Matter of 
7 2 ^ r. II. 1910 Cr.; 22 P. W. R. I9l0 Cr.; 6 

ind. Cas. /.R5; Shnnhir M„l v. Kathu Mat, 1 P. R. 

190s (1-, R.); P. \\\ R, 1907, <Iistinguished. 

Per Raffiyau, .f.— ® 

Tim rwo provisions of the Code are for all 
imictic-il purposes in .lircct confiict. The result of 
allowing au appeal from an order filing an award is 

tantamount to allowing an appeal from the dooi-co 

based on (he award. The intention of the Legislature 
expre.sscd m clause 21 (2), Schedule If, is to all 

intents ami purposes nullified hy the provision in 
clause (J) *)f .section J04. 


Ihe intention fit the Legislature is to allow 


an 


appeal from (he order tiling an award merely when 
such onlor <lcult with tijo objection that tho matter 
lucl not been referred to arbitnition or that no award 
bad III fact liocn passed* 


Miscellaneous appeal from the order of the 
District Judge, Rawalpindi, dated 22nd De¬ 
cember 1909, ordering tlie award given by B. 
Garbakbsh Singh Bedi, dated 2nd April 1909, 
by whfcli J2 kanals 10 marlas of land kkasra 
No. 097, .situate in Ra walpincli, and 20 mannds 
of grain and Rs. 20 cash annually and a 
hou.se with limited rights was given to defend¬ 
ant and the rest of the property was given to 
the plaintiff, to be filed, 

Bhagat GobindDas, for the Appellant. 

^Ir. Pestonji Dadabhai, for the Respondents. 

JUDGMENT. 

Reid,C. J. and Kensington, J.—Thequestion 
referred to the Full Bench is, whether an 
appeal lies under section 10^ (/) of the Code 
of Civil Procedure from an order filing an 
award in an arbitration without the interven¬ 
tion of the Court, in spite of the fact that the 
Court has, underclause (21) (1) o^ the second 
Schedule to the Code, proceeded to pronounce 
judgment according to the award. The 
Pleader for the appellant contended that in¬ 
asmuch as section (104) (/) gives an appeal, 
that appeal is not taken away by clause 21 (2) 
of the second Schedule which provides that 
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no appeal shall lie from a decree which 
follows the judgment based on an award 
ordered to be filed, except in so far as tlie 
decree is in excess of or not in accordance 
with the award. Tliis position i.s, in our 
opinion, unassailable. 

Counsel for the respondent was reduced to 
asking us to take clause iM (1) to piece.s and 
to interpose the words “the Court shall 
order the award to be tiled' between the words 
has been made therein” and the words “and 
where no ground such ns is mentioned or re¬ 
ferred to.” Xo authority for this proposition 
has been cited. Janokey yath Unha v. Hrojo 
Lalduhail), and hi the matter of a Pleader 
(-), cited liy Counsel for the respond¬ 
ent, cannot by any stretcli of imagina¬ 
tion be considered authority for the pro¬ 
position. The Calcutta case interpreted sec¬ 
tions of the rrevious Code which have been 
very materially altered in the present Code, 
and the Judges certainly did not treat any 
section as we are asked to treat clause 21 Q) 
Shankar Ual v. Mai (.i) deaU with 

the previous Code. In In the matter of a Pleader 
(2), the Division Bench merely inter- 
preted a section of the Legal Practitioners 
Act anJ did not take it to pieces and re-con¬ 
struct it -as Counsel lias asked us to do. 

The language of section 10-1 O') is* very 

clear and, in our opinion, the fact tiiat a later 

provision of the Code bars an appeal from a 

decree based on an award does not cancel the 
earlier provision. 

Tlie fnimers of the Code, in allowing the 
appeal under .section 101 (/), acted in accord¬ 
ance with a very generally expres.sed opinion 
tliat such appeal wa.s unnecessary and the 
two provisions of the Code cited are not, in 
our opinion, antagonistic, while the fact that 

tlie judgment and decree go with the order 

hling the award when that order is set aside 
does not, in our opinion, affect the question. 

It the order filing an award i,s set aside, 
there IS no award on which judgment and 

ecree can he based, and under clause 20 (1) 
abseneo 0 proof of any ground such as is 

mentioned or referred to in “paragraph” 14 

para^(mf^K^‘^*'i* Schedule (for 

read) i^^ clause ’ should apparently be 

readJis a condition precedent to passing an 


Vo 


. .. 

(3)1 P. R. 1008 (F. B,)i 68 P. W. R, 1907. 


order tiling the award. For these reasons 
our answer to tlie reference is in tlie aflirma- 

11V0* 

Hi'TTI-.a.x, J._f agree that in every case an 
appeal lies under section 104 (f) of the Civil 
1 rocediire Code, from an order filing or re- 
fu.sing to hie an award in an arbitration with¬ 
out the iiiterve.itioii of the Court, and that 
paragraph 21 of the 2iid .Schedule cannot ho 
re-arr.aiiged m the maimer sugge.stoii by tho 
learned Counsel who appeared for the respond¬ 
ent lint I regret that 1 cannot .suhscriho 

to the opinion that the two provisions of the 

Lude are not antagonistic. 

AVith every deference, 1 adhere to the 
opinion I e.M>re.^sed in tl.o referring order 
ctheetlect that the two provisions are in 
direct conflict for all practical pnrpo.ses. It 
IS obvioiKS from paragraph 21 (2) of the ’bid 
■Schedule that a decree following a judgment 
pronounced thereunder was intended to be 
Hnal and una.s.^ailable upon appeal. But it is 
equally clear that such decree merely follows 
as a matter of course, when once the order 
Img the award lias been pa.ssed under sub- 
clause (I) of paragraph 21, and tinit the re¬ 
sult ot allowing an appeal from the order 
filing the award is tantamount to allowing an 
appeal from the decree. Bvery objection tliat 
can possibly be urged by the person who ob- 
jects to the hlingof tlie award has, ex hypothesi 
been beard and decided against liim before 
the order filing the award i.s passed; the 
Court then proceeds to pass the latter order 
and immediately thereafter pronounces judg- 
ment and a decree foliow.s as a matter of 
routine. I presume the Legi.siature had some 
object in view i„ enacting that “no appeal 
.shall lie from such decree except in so far as 
the decree is in excess of or not in accordance 
with such award.” Dut if .so, its intentions 
are, to all intents and purposes, nullified by tho 
provision in clause (/) of section 104 of the 
Code which allow.sin unqualified terms a right 
of appeal from every order filing a,, award 

and thereby renders it possible for the appel’ 

lant indirectly to assail a decree which was 
clearly intended not to be assailable directlv 
1 accept the proposition that this right of 
appeal must he maintained, and that the 
Courts must give full elfect to it, despite the 
fact that by so doing they will enable the 
appellant to attack a decree which was in 
tended to he sue™ sa«r. If I n^^y venture 
with all respect and diffidence to say so, I am 


INDIAN OASES. 


[i«i 


514 

JANKl XATH RGT V. PROMOTHA NATH ROV. 

inclined to agree with the argument that the 
intention of the Legislature was to allow an 
appeal from tlie order tiling an award merely 
where such order dealt with the objections 
that the matter had not been referred to arbi¬ 
tration or tliat no award had in fact been 
passed, and I believe it was with reference to 
such matters that the consensus of opinion 
was that an appeal should be permitted. 
But as it stands, paragrapli 21 (1) of the 
second Schedule goes far beyond this, and 
directs that the order tiling the award is 
to be passed wlien the Court finds (1) that 
the matter has been referred to arbitration; 
(2) that an award has been made thereon; 
and (3) that no ground such as is mentioned 
in paragraph 14 or paragraph 15 is proved. 
We must take this paragraph as it stands, 
and we must also maintain the right of 
appeal given by clause (/) of section 101, 
but I think we must admit that by so hold¬ 
ing we shall be compelled in many cases, 
of which the present is a type, to render 
nugatory the provisions of paragraph 21 (2) 
of the Code. This will be the indirect re¬ 
suit of our decision, but 1 can see no way 
out of the difficulty, and my only object in 
adding these few lines is to make it 
clear that 1 fully recognize the consequences 
and that I am not able to accept the 
view that tlje two provisions of the Code are 
not antagonistic. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
Miscellaneous Civil Appeal No. 91 of 1910. 

May 11, 1911. 

Present: —Mr. Justice Chitty and Mr. Justice 

N. Chatterjea. 

JANKl NATH ROYCHOWDHURl a.;d 
OTHERS—Defendants—Appellants 

VGTS^(S 

PROMOTHA NATH ROY CHOWDHURY 

AND ANOTHER—PlAINTIFF.S—RESPONDENTS. 
Civil Procedure Code (Act V of 1008^, (). XLI, r. 23 
—Peinand by lo^cer Appellate Court—SecotiJ decigion 
by first Court and lower Appellate Coxirt—Subsequent 
appeal from reinand order without appealing from 
second decree of loiver Appellate CourtApj^al in¬ 
competent. 

A suit was remanded by the lower Appellate Court 
on November 26tli, 1900. The suit was decreed by the 
first Court on January 10th, 1910. The defendant 
appealed but the appeal was dismissed on July I3th, 
1910. In the meantime on February 28th I91(*, the 


defendant appealed from the order of remand dated 
November 25tli. 1900, but did not appeal from the dec¬ 
ree of the lower Appellate Court dated July 13th, 1910: 

Held, that the ai)j)cal was incompetent and could 
not proceed. 

Mndlin Sudan Sen v. Kautini KatiUi Sen, 32 C. 1023; 
9 C. W. N. 895 and Bailuntha Nath Deij v. Naivab 
Salimulla, 12 C. W. N. 500; 6 C. L. J. 547, followed. 

Kumcari v. Jiirhandhun, 30 A. 470; 5 A. L. J, 
447; A. W. N. (1908) 195; 4 M. L. T. 162, dissented 
from. 

Appeal from the order of the Sub-Judge 
of Mymensingh, dated November 25th, 1909, 
reversing the decree of the Second Munsif 
of Tangail, dated March 10th, 1909. 

Babu Bhuperidra Chandra Giihay for the 
Appellants. 

Babu Jogesh Chandra Boy, Muhnnda Nath 
Boy and Saresh Chandra Sen Gupta, for the 
Respondents. 

JUDGMENT.—This is an appeal from 
an order of remand. It appears that the 
plaintiffs brought a suit against the defend¬ 
ants for a declaration for title to and from 
khas possession of certain lands. The judg¬ 
ment of the first Couit was pa.ssed on the 
10th March 1909 in favour of the plaintiffs. 
Against that decree defendants Nos. 1 to 3 
appealed. On the 25th November 1909, the 
lower Appellate Court remanded the case 
purporting to do .so under Order XLI, rule 
23, but in form remanding it under Order 
XLI, rule 25. The suit was taken up by the 
Court of first instance and again decreed on 
the 10th January 1910, the decision again 
being in favour of the plaintiffs. 

Defendants Nos. 1 to 3 filed an appeal 
against that decision. We are not given 
the precise date of the filing of that appeal; 
but on the 13th July 1910, the lower 
Appellate Court decided the case by dismiss¬ 
ing that appeal. On the 28th February 1910, 
that is, between the date of the .second decree 
of the Court of first instance and the date of 
the decree of the lower Appellate Court, the 
present appellants preferred this apppeal to 
thi.s Court. 

A preliminary objection has been taken 
that this appeal cannot proceed.^The respond¬ 
ents rely upon the case of Madhn Sudan Sen 
V. Kamini Kanta Sen (1). That suit was 
decided under the Civil Procedure Code of 
1882; but in this respect there seems to be no 
difference between the old Code and the new. 
There the late Chief Justice remarked, If a 
party desire to avail himself of the privilege 
(1) 32 C. 1023; 9 C. W. N. 895. 
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conferred by section 5S8 in relation to an 
order of remand be ought to do so before 

the hnal disposal of the suit. He cannot be 

permitted to wait until after the final di.s. 

posal of the suit and then to appeal against 

l.e iiiterlocutory order without appealing 

from the decree ill the suit." This decision 

followed by ilr. Justice Stephen and 
ill. Justice^ Jlook-erjee in the ca.se of 
liaihwthi Ucu V. Kmnth Salim,dia 

Bahodur d). Hr. Justice Mookerjee remarked 
that, when a litigant has the right to choose 
between two remedies wliicli are not co-e.xist- 
ent but alternative, ho may select and 
adopt one as better adopted than the other 
to work- out his purpose; but once he has 
made his choice, and adopted one of the 
alternative remedies, his act at once operates 
as a bar as regards the otlier and the bar is 

hnal and absolute.” That is the principle 

upon which this Court has acted in disallow- 

mg such appeals as the pre.sent. It is true 

that the Allahabad High Court has taken a 

different view in the case of Ka,„aan 

V. Ja,'ha„dhan (3). Hut the deci.sions of this 
Court are binding on us in preference to those 
of the Allahabad High Court. Since the 
decision of the case reported in Cm,,,, 
Kunwan v. JarbhaadUan (3) this Court has 
again taken the .same view in the case 
of Macb-eazie v. Narsiagh Sahai (-t) ft 
IS true, however, that that ca.se is not 
precisely m pu,„t, as the question there 

was of an appeal from a preliminary decree 

m a partition .suit after the final decree had 
been passed The ca.se of Palau, Chethj v. 
liaug,adoszM,d„ (5), whiHi has been cited 
to us IS not in point, and it may be remarked 
hat the decision at which the learned Judges 
ntliat case arrived, has been disposed of 

Civil 'p ^'ootion 10.5 of the 

Civil I rocedure Code of 19C8. The second 

clause to that section docs not meet the 

present case but applies rather to the converse 

Co'!irt‘’’to^‘’'K''i"^ decisions of this 

the nLl •’ u.® '-eferred, we allow 

appear tT''' “■'a 

appeal with costs, the hearing-fee beimr 
assessed at two gold mohirs. ^ 

. Appeal dismissed. 

yUL. N.( 190 S) 195 ; 4 


PUNJAB CHIKK COURT. 
•Second Civil Arreal No. 12b' of 191 /. 


-May 17, 1911. 
Present-.^:Slv. Justice Hattigan and 
Mr. Justice Shah Din, 

JaiIu ram NARAIN and others_ 

PLAl.VriFF.S — Al'RELLAMS 



versus 

Ifr . HAyi KISHEN and others—Defendants 
.. —RtSFONUENTS. 

( ''wpauij—Dipcctop or omna.jrr—AcU bona lido doiio 
Liabililij —( bniruiaii, position (.f~ f;,,,'/ f„r t„ 

o<jninsf chair,nun, alien lic'^^ hitc nnl ^ 
n.. • i- • ' intc, na/ aunuiarmcnt of 

ConiiMnnjsofia.rs^Courr. j^oarr to infc,jci>lcLn 

J>rrla,(ition of pracfinil plaintiff~CU in!~ 

c..,,r r-v, r ufoX'. io 3,1 

i ori orate ho,III cannot h. nuuh Ooplaintiff cifiJut 'f 

.m,m „/ „,,L 

aXX 'c->on,,v_;4rOcc_ 

Acts fulc done bv a Dirootnr \t . 

Co.npniiy are valid notwithslandiag aav dS^fat 

A Clinirman who presidos over a mootiiu^ oT -i roin 
luniy isnoitlicr wltollv a mhilvtoro.l otUn!. V 

U judicial Otliccr; l,ia dalios'iie " ,dv T 

and ho is not iiablo to be mulcted in'tli, 
t'om >df according to ibo bc'jr <.f J 

without malice, l.e cr;:.'^,y oxchldefr:; r*" 
lioUIcr from votiiiir and 'ikn . 1 , ,1 -iiare- 

indigilda .as a Director of ti.e Co.,qU7^ 

laaiataii, an action for damages a.^iiinst tlie H 

In such cases, the more dej.rivation of •'>m. 

nght does not entire him lo damages. * ® 

to act as Chairman ..f a 4nerlrme t 
certain persons were tu were Z Tl 
I).rector.sol a Companv, Trc ,nat e. { , 
exclusivolv to the internal m-., * "Inch relate 

alfairs. With such matWrj'ThrCourf 
to deal at the iustauce of auv nerso.. ^jeehnes 

Company itself, unless there b^ son erT' n” 
o|'P»'cssive,fiaudulent or alt,a l ire 
Company ,pia Compaiiv or on rl ' 
of flw Jalpany, 

determine it. People ou-rl.t’^ ^ persons to 

allowed to manage tlieir own-.m possible to bo 

fereiicc by a Court of law. ' inter- 

A declaration which is of n,. .v.. r- , 
iff ought uot to bo granted use to jdaint. 

Under rule (3) of Order 1/ n.-wi p . 
no person (inciudiug a corporate ho f \ 

name of the Company as^nlaimifF • 

tho rule is eimilar with resra^rd to ^en action and 

wicu legarcl to a number of share 
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holders. If they institute a suit in the name 
nf fhe Cnmi)aiiy tiu'y must show that they liave l;ceu 
autlioriscd by a majtirity at a General uicetin^r of 
the Company to do so, or tiiat they have ex¬ 
hausted all reasomiblc means ot •djtaiiiini; ilic in¬ 
stitution of the suit l*y the Comjianv cir that tlie ease 
is one of urireiiey, in wliiclj latter event they institute 
the suit at their peril ami siilijeet to their beinj.-- able 
to satisfy the Court that they have the siipjx.rt of the 
majority. 

Therefore, where a ^hare.holder used the Com]tany s 
name without its authority as a eo-plaintiff and there 
was no ur^'ency or justified ion for his so doin<r. the 
Cotirt struek out tlie nanu* of ilj(‘ Company as a eo- 
plaintiff 

The mere fact that the rdief prayed for does not 
affect ea<-li defendant erpially doe's not render the 
frame of a gait had on tho yround of misjoinder. 
But even wljero a .suit is l^ad for misjoinder lait tliere 
is no material j.rejudicc to the debuidants on th>‘ 
merits, an Appellate Court will notrevei>c the docree 
of the lowerCourt on this tcehiiical irroimd. 

Appeal from the order of the District 
Judge, Amritsar, dated tlie 23rd January 
1911, decreeing plaintiifs' claim in part. 

Messrs, 'irey and Becchey^ for the Appel¬ 
lants. 

The Hnn’ble Mr. Lf,l and Mr. Barker, 

for the Respondent.^. 

JUDGEMENT.-On the 10th March 

1910, plaintiff No. l,hala Ham Narain, filed 
a plaint in the Court of the District Judge 
of Amritsar* and in this plaint lie complained 
of certain wrong done to him as a share¬ 
holder of the Amritsar Cotton ^lills Company 
Limited, at the annual general meeting of 
the members of that Company which was 
held on the 27th February 1910. The said 
plaint runs as follows:— 

“1. That the plaintiff, Lala Ram Narain, is 
and has for some years been, a registered 
share-holder of the Amritsar Cotton .Mills 
Company, the Head Office of which is at 
Amritsar, owning in his own right 81 share.s 
and was the registered share-holder and 
owner of such shares, on the 27th February 
1910 when the annual ordinary general 
meeting of the share-holders was held at 
Amritsar. 

“2. That the plaintiff, Lala Ram Narain, 
was present at the said meeting and had come 
to vote at such meeting and with that view, 
in accordance with Article 59 of the Articles 
of Association, had previously deposited, at 
the registered office of the Company more 
than 48 hours before the meeting, 146 proxies 
comprising 1082 votes, of which a list is 
herewith appended, and thus the said plaint¬ 
iff was in possession of 1082 votes under the 


ti9ii 

proxies and 33 votes under his own shares 
which 1125 votes he intended to use at the 

meeting. 

“3. That the defendant No. 1, Dr. Ram 
Kishen, acted as Director and Chairman 
at the said meeting though he was not diriy 
qualified to act as such and was not even a 
Director of the Company by the reason of 
the facts (a) that he was then holding, and 
for some tin»e bad been holding, an office of 
profit, viz., that of Medical Officer drawing a 
salary of Rs. 300 per annum under the 
Company, and was thus under Article c2 
incapable of acting a.s Director, and (b) that 
his son, Sri Kislien, who is joint with him in 
food and estate as a member of a j^int Hindu 
family, was also holding an office of profit 
viz., that of Engineer on a .«alary of Rs. 200 
per mensem, under the Company. 

4. That at tlie said meeting the plaintiff, 
Lala Ram Narain, was not permitted by 
defendant No. 1, Dr. Ram Kishen, to vote 
either in respect of his own shares or the 
proxies held by him, and was, under defend- 
ant No. I’s order as Chairman, excluded 
from taking part in the meeting, and that the 
total number of votes held by him in his 
own right and under the proxies greatly 
exceeded the total number of votes held by 
the other voters present at the meeting, many 
of wliom also were w’illing to vote with the 
plaintiff, and that, by the unlawful and 
unwarranted action of the said defendant No 1» 
the plaintiff was deprived of his rights, and 
resolutions \yere passed at the meeting con¬ 
trary to his wishes and that of the majority 
of the share-holders. 

5. That at the said meeting the plaintiff» 
Lala Ram Narain, was put up for election as a 
Director and duly seconded, but the defendant 
No. 1 unlawfully and unwarrantably ordered 
that the said plaintiff’s election could not 
take place giving as a reason that the said 
plaintiff did not hold the requisite number of 
shares, which was not a fact, and illegally- 
prevented the said plaintiff from being 
elected as Director whereupon defendants 
Nos. 2, 3 and 4 were wrongly and invalidly 
elected and the said plaintiff was also wrongly 
excluded from taking part in the voting. 

*'6. That but for the fact that defendant 
No. 1, Dr. Ram Kishen, was in the Chair 

and unlawfully and wrongly prevented 
plaintiff from voting and from being pot oP 
for election, the plaintiff, Lala Ram NaraiHi 
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would have been elected a Director and the 
election of defendants Nos. 2, Sand 4 would 
have been passed at the meeting and as a 
consequence the proceedings and resolutions 
passed at the meeting of 27th February and 
especially the election of defendants Nos. 2, 3 
and 4 are null and void. 

“7. That the defendants Nos. 1—S are 
professing to be, and to act, as Directors 
of the said Company whereas the Board of 
Directors, for the reasons aforesaid, is not 
duly constituted and the defendants Nos. 1, 2 
3 and 4 are not legally ciualifled and elected 
Directors and canint act as such, and that 
the defendants Nns. 1 to S are intending 
unlawfully to carry out tlie resolutions passed 
on tlie 27 th February at the aforesaid 
meeting and to pay dividends at the rate of 
6 per cent, per annum to the share-holders. 

8. That the defendants Nos. 1 to 8 liave 
been given notices of suit and warned against 
carrying out the resolutions of 27th February 
and against acting as Directors, hut they, 
nevertlieles.s, have not heeded the notices. 

’ 9. That the cause of action arose on the 
27tli Fel>ruary 1910 (and suhs((iiiently) at 
Amritsar. 

10. Tliat plainliiT vjtlues his claim for tlie 
declaratoiy decree and injunction mentioned 
below at Rs. 3,0 0 aiid liis claim fordamages 
at Rs. 2, 500, total value i.'f suit fi r jurisdic¬ 
tion and for puiposes of Ci’urt lee being 
Rs. 5,500. 


ll. That it is prayed that a deciee he 
passed (1) declaring that the resolutions 
passed at tlie meeting of the sliare-lioKlers 
on the 27th February and, in particular, the 
resolutions authori/ing the payment of 
dividends to tlie share-holders and electing 
defendant.s Nos. 2, 3 and 4 as Directors, and 
the proceeding? of tlie meeting excluding the 
plaintilf from voting and from being elected 
as Director are null and vjIJ, and that an 
injunction be issued to the defendants 
No.«. 1 to 8 restraining them, nr such of them 
as Uie Court may order, from acting as 
Directors and from carrying out the resolutions 
aforesaid and paying the dividends, and that 
the plaintilf, Lala Ram Narain, may be 
awarded the sum of Rs. 2,500 as damages 
against defendant No. 1, Dr. Ram Ki.shen, 
or such defendants as may be held liable to 
plaintiff for the injury done to him on the 
facts above stated, and that the costs of the 
spit may be awarded to plaintiff and such 


further or other relief as the plaintilf may be 
found entitled to. 

/, Ram Narain, plaintiff, state tint the 
facts stated above in paragraphs Nos. 1, 2, 3, 
4, 5, G, 7, 8, 9, 10 are true to ray knowledge. 

“(Sd.) RAM NARAIN, 

*‘(Sd.) H. BEKCHEy, 

Counsel for plaintiff.” 

it is admitted that this plaint was .signed 
and verified by Lala Ram Narain alone and 
that it was on his own initiative, and 
without any reference to the Directors of the 
Company or to the share-holders of the Com¬ 
pany, that tlie name of the Company was 
added as a co-plaintiff. With tliis plaint 
Lala Ram Narain presented an application 
(tlirougii his Counsel, Mr. Beechey) in which 
he pointed out that the “real voice” of tlie 
Company was on plaintiff’s side and that the 
latter was suing for himself, but also in reality 
for tlie Company and the majority of the 
share-holders. Plaintiff, therefore, pj-ayed in 
this application that tlie Court might be 
pleased, under Order I, rule 8, of the Civil 
Procedure Code, to permit him to sue on 
behalf of the af^re^^aid share-liolders and the 
Company and to give notices as required by 
the said rule.” IMairitiff further added that 
’if the Court he not pleased to allow the 
suit to proceed at the instance of the Company 
it may be pleased to make tfie Company a 
defendant ahrg i* ith the others.” 

Tlie persons who were made defendants 
in the suit were the Direct irs of tfie Company 
each in his individual capacity. 

Upon the said application tlie District 
Judge passed the following order :—“Under 
Order I, rule 8, Civil Procedure Code, 1 ap¬ 
point plaintiff to sue on behalf of the 145 
share-holders whose proxies he held for the 
meeting of the Company on the 27tli July 
1910, and also on behalf of the Company. 
Notice to such share-holders and the Com¬ 
pany to be given by advertisement in three 
consecutive issues of the “Tribune” and 
Hindustan” newspaper, and in one issue of 
the “Punjab Government Gazette.” This 
order was dated the i9th March 1910. 

The defendant Directors, both by separate 
petition and in their written statement, took 
exception to tlie impleading of the Company 
as a co-plaintiff. They poinfol out that 
under Article 74 of tlie Company’s Articlesof 
Association it was only the Directors of the 
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Company who could sue or be sued in the 
name of the Company and tliat the plaintiff 
had no authority from the Company to use its 
name as a co-plaintiff. Of the 145 share¬ 
holders to whom notice had been issued under 
Order I, rule S, eij^Iiteen applied to the 
Court to be made co-plaintilVs and their 
prayer was srranted. The District Judge, 
by his order, dated the ’Jlst May 1010, lield 
tliat tlie plaintiff, Ram Jsarain, was justified 
in impleading tlie Comp.any as a co-plaintiff 
inasmuch as on the allegations in the plaint 
the interest.s of the Company were on the 
same side as liis, and that it was not neces¬ 
sary for the plaint to bo signed and verified 
by the plaintiff Company as well as by 
plaintiff No. 1 [Chonili Mai v. Jkara Shigh 
(!)h The suit, therefore, pr'-ceeded with 
Imla Ram Narain as plaintiff No. 1, the 
Amritsai’ Cotton Mills Compan}' Limited, 
as plaintiff No. 2 and various share-holders 
as plaintiffs Nos. ;:-2n. In addition to this 
plaintiff No. 1 was, undei* the order of the 

District Judge, dated the 10th Marcli 1010, 
suing on behalf of the remaining share-holders 
in whose names he held proxies for the nuet- 
ing of the 27th February 1010. 

In addition to pleading that Lala Ram 
Narain was incompetent to implead tlie Com¬ 
pany as a co-plaintiff, the defendant-Directors 
pleaded that(l) there was a misjoinder of 
parties and causes of action; (2) that the claim 
for damages against defendant No. 1 was 
personal to plaintiff No. 1; (3) Ram Narain's 
shares were in pledge with the Allahabad 
Rank since 1007, and that he was. therefore, 
notin full enjoyment of his rights as a sliare- 
holder on the 27th February 1010; ( 4 ) some 
of the proxies held by plaintiff No. 1 were 
invalid and he iiad no riglit to make use 
of 33 of his own votes ; (5) defendant No. 1 
was the lawful Chairman of the meeting and 
plaintiff No. 1 had accepted him as suclt; (0) 
the resolutions passed at the meeting 
were perfectly valid and good; and (7), 
plaintiff No. 1 was ineligible as a candidate 
for a Directorship as his shares were in pledge 
with the Allaliabad Rank and nonetheless 
so because the Bank had, after the closing of 
the Company 3 books for transfer purposes, 
notified the Secretary of the discliarge of 
the said lien. Defendants further generally 
pleaded that plaintiff No. 1 had suffered no 

loss and was not entitled to any relief. The 

(1) 48 P. R. 1806. 


District Judge, by his order of the 21st August 
1910, to which we have already referred, 
held tliat there was no misjoinder of persons 
or causes of action, “inasmuch as the legality 
or illegality of the re.solutions pa.ssed at the 
general meeting which is of the essence of 
thesuit as a matter in which both the Company 
and the share-holder.s are equally interested 
and in wliich both alike are entitled to relief 
as against those wliose wrongful action was the 
cause of sucli illegality.” In this order ho 
further held that if the Chairman of the 
Board of Directors so misconducts the pro¬ 
ceedings of the General Meeting of the Com¬ 
pany as to invalidate all the resolutions pass¬ 
ed at that meeting, tlie Company has an 
obvious cause of (;ction against the Chairman 
and the other Directors who support him.” 

Issues Nos. 1 and 2 having thus been deter¬ 
mined, the District Judge proceeded with the 
trial of the case upon the other issues which 
were as follows: — 

(3) Are the proceedings of the meeting of 
the 27th February 1910, null and void for 
reason of the facts (a) that the meeting was 
not duly held and convened having been 
presided over by a person* who was not com¬ 
petent to .so preside Y (h) that the plaintiff 
(i.c., Ram Narain) was improperly excladed 
by the Chairman from voting or taking part 
in the proceedingsr' 

(4) Is plaintiff entitled to (a) the declara¬ 
tion songlit in paragraph 11 of the plaint, and 
{!>) to any and if so, what damages!^ 

After taking tlie evidence of the parties, 
the District Judge Iield (1) that the Chair¬ 
man, Dr. Ram Kishen, was not di.«qualitied 
under Articls82 of the Articles of Association, 
from being either a Director erthe Chairman 
of the meeting simply hecnUvSe prior to Ins 
election as such Director, he held the post 
of Medical Adviser to the Company at 
a tixed salary of Rs. 300 per annum, or be¬ 
cause bis .son Sri Kishen, with whom he was 
not a partner, held the post of Engineer to the 
Company on a salary of Rs. 200 per ayinuim 
(2) that whether or not at the date of the 
meeting the lien of the Allahabad Bank upon 
Ram Narain’s shares liad been duly dis¬ 
charged, the pledge of such shares did not 
amount to a “transfer,” and left the owner 
of the share in full enjoyment of his rights 
as a share-holder, and that consequently 
even if there had been no discharge of the 
lien, Ram Narain was entitled to vote ftt 
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the meeting and was eligible for the Board 
of Directors; (3) that there was no proof 
that Ram Narain would have been elected a 
Director had his name been submitted to the 
meeting; (4) that consequently R^m Narain 
was not entitled to a declaration that the 
election of the three Directors at that meet¬ 
ing was null and void, or to an injunction 
restraining tlie latter from acting as such 
Directors; (5) that the Chairman acted bona 
though erroneously, in declaring that 
Ram Narain was not entitled to vote or to 
be proposed as a candidate for a Directorship, 
and (6) that Ram Narain was, therefore, 
entitled merely to nominal damage against 
the said Chairman Dr. Ram Kislien. The 
District Judge accordingly dismissed the suit 
in respect of tiie prayer for declaration and 
injunction, but granted Lala Ram Narain a 
decree for one pie only as agait)st Dr. Ram 
Kishen, defendant No. 1. He further direct¬ 
ed that Lala Ram Narain and Dr. Ram 
Kishen should bear their own costs, but that 
the former should pay the cost of the re¬ 
maining defendants. 

From tin’s decree Lala Ram Narain (joitiing 
the Company as a co-appellant) and Dr. Ram 
Kishen have both appealed, and we have 
heard the case argued at very considerable 
length bj’ the learned Counsel who appeai’ed 
on their respective belialfs. Before proceeding 
to deal with tlie.se argument.®, ve may at 
once note that Mr. Grey for the appellant, 
Lala Ram Narain, franhly admitted that it 
was not tlie intention of his client to impeach 
in any wise tlic act.s boyui fnh done during 
tlie last year by any of the Directors of the 
Company wlielher such Directors were or 
were not duly elected at the meeting of the 
27th February 1910. Both Mr. Grey and 
Mr. Beechey a.ssured us that Lala Ram 
Narain had no desire to embarrass the Com¬ 
pany by challenging any of the action, of such 
Directors, provided, of course, there had been 
no fraud or other misconduct on tlieir part, 
and that their client and his friends accepted 
as entirely valid and binding everything 
done by these Director.s in the bona fide 
discharge of tlieir duties, although they may 
not have been legally elected to their posts 
as Directors. This undertaking on the part 
of Ram Narain renders it unnecessarj' for us 
to deal at length with this aspect of the 
case, but we may observe, in passing, that 
it is well-established ]aw that the acts 


bona fide done by a Director or Manager are 
valid, notwithstanding any defect that may 
afterwards be discovered in his qualification, 
and this not only betweeen the Company and 
outsiders but also between the Company and 
its members .section 92 of the Indian Com¬ 
panies Act, 1882. [**The Laws of England” 
Volume 5, pages 21-1', 241, Daw.on v. African 
OonsAidaled Land and Trading Company (2); 
British Asbestos Company v. Boyd (3) and 
Article SO of the Company’s Article of As¬ 
sociation.] 

A number of minor points, which were 
urged more or le.s.s seriously in the Court of 
the District Judge, liave been dropped in 
this Court, anil the only questions upon which 
we are now a.sked to give a decision are the 
following : — 

(1) Was it competent to L^la Ram Narain 
to implead the Company as a co-plaintiff, witli 
himself against the wishes of the Directors 
and without the e.xpress autliority of a meet¬ 
ing of the .sliare-holders? 

(2) If the Company was wrongly implead¬ 
ed as such CO plaintiff, should not its 
name be struck out as such plaintiff!" If 
so, can any decision be given on the merits of 
tlie case wliich will be binding on the Com¬ 
pany as suchf' 

(3) Is the frame of tlie suit bad on tlie 
ground of mi.«joinder of persons and causes of 
action, and, if so, what are the con.sequences 
of sucli ini^joindei’r' 

(l) Was defendant No. 1, Dr. Rim Kishen. 
disqualitied from acting as Director of the 
Company and as Chairman of the meeting 
held on tlie 27tli February 1910? If so, 
are the whole of the proceedings of that 
meeting null and void, so far as concerns the 
election of Directors? 

(5) \\ as Lala Ram Narain on the date of 
the said meeting not qualitied to vote as a 
share-holder or to be proposed for election 
as a Director? If lie was duly qualiKed in 
both respects, was the election of Sardar 
Bhagwan Singh, Sardar Buta Singh and 
Rai Bahadur Gagar Mai, as Directors, invalid 
owing to the ruling of the Chairman that 
Lala Ram Narain was not eligible for the 
Board of Directors ? 


• ' - w II. I , -t'l . u AOI I 

I Ch. 6. 

(3) (1903) 2 Ch. 439; 73 L. J. Cl.. 31; 88 L. T. 793, 
ol . R. C67; 11 Jfuiison 88, 
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(6) Does a claim for damages lie against 
defendant No. 1, in any easel' 

(7) To what relief, if any, is plaintiff No. 1 
entitled;-' 

AVe find it nnnece.ssary, in the view that 
we take, to give any deci.sion upon the third 

que.stion. e are, liowever, inclined to liold 
that the suit was not had on the ground of 
misjoinder eitlier of persons orof c.auses of 
action. All the plaintiffs, including the plaint- 
iff-Company were interested in the cause of 
action which accrued to Kam Narain when 
lie was declared not to he (pialilied either to 
vote as a sliare-holder or to he proposed for 
tdection as a Director, and tliey all are equal- 
ly intere.sted in the further question whetlier 
the election of Direetor.s at the meeting of 
the 2ith February liDO was good or invalid. 
On the other liand, the various defendants 
were, as Directors of the Company, interested 

in plaintiff’.s cause of action as stated in the 
plaint (Order I, rule .‘i, and Order II, rule d) 
and tlie mere fact tliat tlie relief prayed for 
did not affect each defendant eiiually would 
not render the frame of the suit had (Order I, 
rule o). Furthermore, even if the suit had 
been open to objection on the ground of mis¬ 
joinder, there lias been no material prejudice 
to the defendants on the merits and the 
decree of the District Judge could not he re¬ 
versed merely on thi.s technical ground (sec- 
tion 9£), Civil Procedure Code). 

But we need not discuss this point at 
length as, in oumpmion, tlie appeal of plaint¬ 
iff, Lala Pam Narain, must fail on otlier 
grounds. 

^ In the first place, we must hold that the 
Company was unjustiliably impleaded as a 
co-plaintiff, l^ala Ham Narain admittedly' liad 
not the autliority of the (’ompany for im¬ 
pleading it as a co-plaintiff and for putting 
its name on his plaint in such capacity. The 
application which he tiled with his plaint 
makes tliis clear and the want of authority 
is not denied. Now no person, and a fortiori 
no incorporated Company, can he made a 
plaintiff without his or its consent (Order I, 
rule 10 (3), Civil Procedure Code, and this we 
tak^to mean consent e.rpreftsly given. In the 
present case, it is urged that the Company as 
such had notice of the suit and that as the 
Company did not repudiate the action brought 
in its name, it must be taken to have “con¬ 
sented” it. But “consent” in this sub- 
iause means, consent given expressly, and 


we know that the Directors, who, under Arti¬ 
cle 74 of the Articles of Association, in the 
ordinary course of things alone are entitled 
to sue or be sued in the name of the Com¬ 
pany, immediately repudiated this action on 
behalf of the Company. It is a general rule that 
an individual share-holder is not competent 
to make use of the name of the Company as 
a plaintiff iu an action, and the rule is the 
same witli regard to a number of share- 
liolders. Before they can institute a suit in 
the name of the Company, such share-holders 
mu.st show either that they have been autho- 
vised by the majority at a General Meeting 
of the Company to institute the suit or that 
they have exhausted all rea.sonable means of 
obtaining the institution of the suit by the 
Company, or that the case is one of urgency, 
in which latter event they institute the suit 
at their peril and subject to their being able 
to satisfy the Court that they have the sup¬ 
port of the majority. (See Buckley’s Com¬ 
panies Act,^ 7th Kdition, pages 522-523; 

Marshal} s \iilve ilear Coinpany Manning 
II artVeand Company (-1); The Laws of Kng- 
hnd, (Volume 5, pages 318-310.1. lu the 
case of La Compagnie de MayviUe v. 

\\ h)(ley{o)^n Directorofa Company, i\Ir.Seal, 
bronglit an action in tlie name of tlie Com¬ 
pany to prevent certain of his co-Directors 
from carrying out a resolution appointing a 
certain third person Director in his place 
and appointing Solicitors and Bankers. Seal, 
therefoi e, obtained a memorandum .signed b;* 
five of tlie seven signatories to tlie memoran¬ 
dum of association authorizing him to use the 
name of tlie Company in his proposed action. 
Subsequently, a meeting of the Compary was 
lield am! a resolution passed to have the name 
of the Company struck out ns used without 
antiiorit}'. L pon the.«e facts, and upon the 
motion to strike out tlie name of tlie Com¬ 
pany as plaintiff, Bindley, h. J., ob.servcd (at 
page b03): Mr, 8eal liati no authority what¬ 
ever to u.se the name of the Company in their 
proceedings. If what was don:* on the 2‘lth 
I'ebruary is valid, the appointment of the 
Solicitor is valid and ifr. Seal could not pos¬ 
sibly ha ve any authority at all. But he says 

1 brought this action and .served this writ 
before that meeting when all I knew was the 

>4) (1909) 1 Ch. 2f37; lOJ L. T. C5; 15 Alanson 379; 

25 T. L. K. (39; 7H L. J. Ch. 4l3. 

(6; (1896) I r h. 788; 65 L. J. Ch. 729; 74 L. T. 441. 

44 W. R. 568. 
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irregular meeting of the 14th February’. But 
wliat authority has he even in that case:' 
He has not got the authority of any meet¬ 
ing of the share-holders. He has got the 
authority of five out of tlie seven sub¬ 
scribers, it is true; got by liiin, 1 suppose, 
by sending round and asking them for tljeir 
sanction. But that authority seems to me 
not worth the paper it is written upon. If 
authority is wanted to use the name of the 
Company, it must be authority got from the 
proper quarter—eitljer from the l^irectors or 
from the share-holders convened for the pur¬ 
pose. Tliis is neitlier one nor the other.” 
Kay, L. J., added, The proper course [sis is 
pointed out in Ftfossy. Harboifle (d) and lias 
been held ever since], in the case of any 
matter which relates to the internal man¬ 
agement and trade alTairs of a Company, is to 
call a meeting, and that is practically the only 
remedy whicli tliis Court allows a Director 
or share-holdei- of a Company to take; 
otherwise, we should have Companies torn to 
pieces by litigation of this kind. The Court 
has always set itself resolutely against such 
litigation.” 

Mr. Beechey, in support of plaintilf fjala 
Kam Narain's action in impleading tlie Com¬ 
pany as co-plaintiif, relied upon the observa¬ 
tions of Jessel. M. H., in tiie case of iVinAo* v. 
lAinliiiigton (7), but we do not think that that 
very learned Jndge’.s alford iiim any sup¬ 
port. The Master of the K^dls was there deal¬ 
ing with a case in wliicli it was imperative 
that action should be taken without delay 
in order to prevent Directors from acting in 
a certain way. The matter was one of 
wliich a slmre-holder, as such, ccultl not com¬ 
plain in liis individual capacity owing to the 
well-estahlislied lule laid down in tiie lead¬ 
ing case of i'oss v. Jfarboffle ((>) and as a re¬ 
sult the action was brought-, though witliout 
expre.ss authority, in the name of the Com¬ 
pany. In tlie circumstances, the Master of 
the Kolls held that he was not called upon to 
strike cut the name of the Company at the 
stage of the jiroceedings. He ob.served, “the 
Company being a proper plaintiff and the 
que.stlon being one of which the Company 
miglit complain, the majority of the Com¬ 
pany being /■/ that opinion anti there not he- 
mg time to call a general meeting, wliat is 

(0) 2 Hare 461. 

(7) 0 Ch. Div. 70i 46 L. .1. Ch. 317. 


the Court to dor^ is it to refuse justice al• 
together and say, it being a case for an in¬ 
junction, that tlie Directors are to have for 
several weeks (for the Articles require tliree 
weeks notice of a general meeting) the power 
of destroying the property and rights of the 
share-holder.s? It would ha an absolute 
denial of justice, and it appears to me tliat 
the Court of Appeal in the case of Mar. 
(loitgoH V. (ianiiner (S) have deliberately 
taken that view. James, L. J., says, any 
one of the sliare-holders might have filed liis 
l>ill in the name of tlie Company, and then 
if the Directors had said, you are not the 
Company, the majority do not act with you 
Imt with ii.«, the Court would, as it lias done 
in other cases, have taken the means of as¬ 
certaining which party, tlie plaintiffs or the 
defendant.^, really represent the majority, and 
1 suppose the Lord Justice means that the 
Court may direct a meeting to he held. But, 
what is the Court to do in the meantime if 
if is sutisfn I that a real majority is at the 
time in favour •/ hringit.g the aetion 't Sure¬ 
ly, tlie Court ouglit to grant the injunction 
in order to keep things in status guo on the 
assumption that th-> majority at the former 
meeting hove not changed their mind r 

.I tl-.ink I ought not to take 

away the name of the Company on the i-e- 
cord, but to let the .summons stand over, 
leaving either party to call a meeting to 
decide whether the Company’s name is to be 
sued or not.” 

Now, it is quite clear tliat tiie Master of 
the Rolls did not intend in this case to de- 
part from the general rule as above enunciat¬ 
ed. On the contrary, lie granted a temporary 
injunction because he .saw no reason to doubt 
that the plaintiff had the majority of siiare- 
holder.s behind liim. The former meeting 
had proved that this was the case and it was 
upon this assumption, and also because the 
matter was one of urgency, tliat the temporary 
injunction was granted. It is also to be not¬ 
ed that the Master of the Rolls directed the 
summons to stand over in order tliat a general 
meeting of tlie Company might be called to 
consider tlie question. The facts of the case 
to wliioli we have referred are entii-ely differ¬ 
ent from those in the case before us. Here 
there i.s no que.stion of urgency and plaintiff] 
Dala Ram Narain, cannot point to any meet’ 
(8) i Ch. D. 13; 46 L. J. Ch. 27, 
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ing in which tlie majority of tlie share¬ 
holders liave expressed an opinion favourable 
to the institution of the present suit. As we 
have already remarked, circumstances may 
exist in which it is competent to one or more 
share-holders to use tlie name of the Com¬ 
pany in a suit against the Directors of the 
Company, but tliose cases are exceptional, 
and in the present case we can find no justi¬ 
fication for the use of the Companj'’s name 
as a co-plaintiff. There is no urgency, and 
it was open to plaintiff as a share-holder to 
convene a meeting of the Company to autho¬ 
rize his use of the Company’s name. He has 
not availed himself of this opportunity, des¬ 
pite the fact that the defendants-Directors 
challenged his riglit to make sucli use of 
the Company's name, and that, under the pro¬ 
visions of the Civil Procedure Code, no “pei"- 
son" (including a corporate body) can 
be made a plaintiff without his (or its) 
consent. 

We must accordingly strike out the name of 
the Company as a co-plaintiff. 

Obviously, in view of the relief .nought it 
would be idle to grant a decree as regards 
the declarations and injunction for which 
he prays, unless the Companj' is a party to 
this suit: otherwise, any such declaration or 
injunction would he ineffectual against the 
Company and, therefoie, practically valmdess. 

1 'or this reason, we would have been prepared 
to act under Order 1, lule 10 (2), of the Civil 
Procedure Code and add the name of tlie 
Company as a co-defenda*it in the suit, were 
it not that (for reasons to be given) we do 
not feel called upon to dn so, as, in our opi¬ 
nion, plaintiff’s claim must fail in respect of 
all the reliefs for which he prays. 

Plaintiff, Lain Ram Xarain, in his appeal 
before us, asks for the following relieD; — 

(1) a declaration that on the 2?th Febru¬ 

ary 1910 he was entitled to vote 
at the general meeting, and that 
he was qualified to he a Director of 
the Company; 

(2) a declaration that the election of 

defendants Nos. 2. ^ and 4 was 
null and void, because (a) Dr. Ram 
Kishen, the Chairman of the 
fleeting, was not qualified to act 
as such; 

(h) plaintiff was wrongfully excluded 
from offering himself for election; 


(3) an injunction to restrain the defend- 
ants-Directors from acting as such 
Directors; 

( t) substantial damages against defend¬ 
ant No. 1, Dr. Ram Kishen, for 
having unlawfully deprived plaintiff 
of his legal rights as a duly qualifi¬ 
ed share-holder and candidate for a 
Directorship. 

A\ e .shall deal with these points seri¬ 
atim, 

(1) It is admitted that plaintiff is «o(t'en¬ 
titled to vote at all Meetings of the Company 
and is fully qualified to be a Director of the 
Company, if lie is elected. A declaratory 
decree affirming his rights on the 27th 
lebruary 1910 v^ould, therefore, be of no 
more than academical interest, unless it is 
furtlier held that hj'^ reason of liis exclusion 
from voting and from olfering himself as a 
Director all subsequent acts of the Directors 
who were then elected, are invalid and that 
the election of these Directors must be can¬ 
celled. With the latter question we shall , 
deal presently, but we may anticipate by say¬ 
ing that, in oiir opinion, that is a matter 
which it is not open to the plaintiff as a 
.share-holder to challenge in the Courts. As 
to the other question; we need saj’ no more 
than that plaintilV’s learned Counsel have 
stated that it i.^: not plaintiff’s intention to 
conte.st the validity of acts done iiona fide 
by such Directors, merely on the ground of 
tlie irregularity in connection with their 
election. The District Judge has, in the 
exercise of his discretion, refu.sed to grant 
this declaration: and in view of the fact 
that it would he of no practical use to plain¬ 
tiff, we see n'' reason to interfere with his 
order. 

(2) and (.'0 The question whether Dr. 
Ram Kishen was or was not a duly qualified 
Director: whether he was qualified to act 
as Chairman of the General Meeting, and 
whether defendants No.s. 2, and 4 w'ere or 
were not duly elected Directors of the Com¬ 
pany, are matters w'hich, in our opinion, 
relate exclu.sively to the internal manage¬ 
ment of the Company’.s affairs. With such 
matters the Court declines to deal at the in- 
.stance <»f any peiMon other than the Company 
itself[/'W V. Harhottle(6)- Mozhy v. Ahton(9) 

(9) 1 Ph..7l9: 4 Raihv. Cas. 630; 16 L. J. Cb. 217; 11 
Jiir. 315. 
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Macdougall v. Gardiner (S)]. In the words of 
James, L. J., intliecavse last cited,—'‘Nothing 
connected with internal disputes between the 
share-holders is to be made the subject of a 
bill by one share-holder 3n behalf of himself 
and others, unless there be something illegal, 
oppressive or fraudulent;—unless tliere is 
something nlfra vires on the part of the Com¬ 
pany gua Company, or on tlie part of tlie 
majority of the L ompany, so that they are 
not fit persons to determine it; but every liti¬ 
gation must be in the name of the Company 
if the Companj' really desire it. iJocause 
there may be a great many wrongs commit¬ 
ted in a Company, tliere may be claims against 
Directors, there inaj’ lie claims against 
officers, there may be claims against debtors; 
there may be a variety of things which a 
Company may well be entitled to complain 
of but which, as a matter of go-d common 
sense, they do not think it right to make the 
subject of litigation: and it is the Company, 
as a Company, which has to determine wlie- 
ther it will make anything that is a wrong 
to the Company, a subject-matter of litiga¬ 
tion, or wlietlier it will take steps itself to 
prevent the wrong from being done. If the 
majority of the Company really are in favour 
of any particular sliare-lmlder who lias been 
interfered with improperly bj' misconduct of 
a Director, by misconduct of a Cliairnian, by 
miscarriage of a Meeting or of certain sbare- 
liolders at a particular date—if the Com¬ 
pany think that any share-holder havS any¬ 
thing which ought to be made the subject of 
complaint, there is never any dilliculty what¬ 
ever arising from the apparent possession of 
the seal by tlie Directors, or by any sucli 
cause, in tiling a bill in the name of the 
Company if the majority of the Company 

desire it to be tiled.. 

. . the whole question comes hack to a 

question of internal management; tliat is to 
feay, whether the meeting ought or ought 
not to he held in a particular way; whether 
the Directors ought or ought not to have 
sanctioned certain proceedings which they 
are about to sanction; whether one Director 
ought or ought not to be removed, and 
whether anotlier Director ought or ought not 
to have been appointed. Jf there is some 
one managing the affairs of the Company 
who ought not to manage them, and if they 
are being managed in a way in winch they 
ought not to be managed^ the Company are 


the proper persons to complain of that. ” 

In the same case Melish, L.J., remarked — 

rj')oking at tlie nature of the.se Companies, 
looking at the way in which their Articles 
are framed; and that they are not all lawyer^ 
who attend tliese meetings, nothing can be 
more likely than that there should be some 

thing more or less irregular done at tiiem_ 

some Directors may have been irregularly 
appointed, some Directors as irregularly turn¬ 
ed out or something or other may liave been 
done wliich onglit not to iiave been done 
accoi-ding to the pr.-)per construction of 
the Articles. Now, if that gives a right to 
every member of the Company to file a bill to 
have the (luestion decided, then, if there 
happens to be one cantankerous member 
or one member who loves litigation, every- 
thing of this kind will be litigated; where- 
as, if tlie hill mu‘Jt he filed in the name 
of tlie Company, then, uidess there is a 
majority who really wish for litigation, the 
litigation will not go on. 

.In mj' opinion, if 

the thing complained of is a thing whicli in 
substance the majority of the Company are 
entitled to do or if something has been done 
irregulary wlii-.-h the majority of the Com¬ 
pany are entitled to do regularly, or if some¬ 
thing has been done illegally which the 
majority of tlie Company are entitled to do 
legally, there can be no use in having a liti¬ 
gation about it, the ultimate end of which is 
only that a meeting has to be called and then 
ultimately tlie majority gets its wishes. 
.I'be majority are the only 

persons wlio can complain that a thing which 

they are entitled to do has been done 
irregularly . . . . I„ opinion that 

IS the rule to be maintained. Of course 
if tlie majority are abusing their powers and 
are depriving the minority of their rights 

that is an entirely different tiling and then 

the minority are entitled to come before this 
Court to maintain their rights, but if what is 
complained of is .something which tiie majori¬ 
ty are entitled to do, has been done or undone 
irregularly, then, 1 think it is quite right 
that nobody should have a right to set that 
aside or to institute a suit in Chancery about 
It except the Company itself.” [See also 

liHsseU v. Wakefieled ^\'atevworks Coinpiviy (10) 


(10) 20 Etj. 474; 44 L. J. Ch. -106; 32 L T 6So- ‘’S 

W. K. S87. 
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present ease tliere is no suggestion tl.at 
he majority of the Company are abusing 
their powers or depriving plaintiff of his 
rights; on tlie contrary, I,is rights are now 
tully ailmittecl anri the sole question is whether 
tlie persons who were elected Directors at the 

meeting of the Company on the l^Ttli Fehrn- 

any U)10 are to he allowed to retain 
their olhce, their election having been, ac- 
'■ording to plaintiff, brought ahout by irregu- 
arities or even illegalities. Thi.s, according 
to the authorities, i.s a matter solely for 
the Coiiipaiiy to determine and it is not 
open to an individual share-holder to raise 
the duestion vW/o by proeeedings in 

Court as remarked by Jlowen, L. J in tlie 
case of Jiorhcn v. PLUhp, (I2),_“Noone 
call doubt that tlie Court ought not to in- 
tei’fere in the conduct of the Company’s husi- 
ness further- than is absolutely necessar-y. 
A meeting of tbe sl,ar-e-l.oldei-s is at once 
looked to as the source from which help can 

come. People ought to be allowed as far as 
possible to manage their own atfaii's without 
interference i>y a Court of Law." 

(4) The list question is whetlier, upon 
the assumption that p’aintiff was wiongly 
exc ndnl from voting at the meeting of the 
:--th 1-ehiuai-y IPlU and was erroneonsly 
declared by the Chairman to he iiieligilde 
as a Director of the Company, plaintiff, f^ala 
K-uu i>aia:n, is entitled to claim damages 
against tlie said Chairman^ It is not assert¬ 
ed, and there is no evidence to sug-^est tlnf 
tlie Chairman. Dr. Ham ivi.sl.en wL ac. 
tuated by malice in ruling against plaintill in 
l>oth respects at the .said meeting. On 
the contrary, it is not denied that he acted 
hnuafide and the proceeding.s prior to the 
meeting show that it was only after consul- 
tation witii other Directors and due consider¬ 
ation that tlie Chairman arrived at the con¬ 
clusion that plaintiff was disqualilied buth 
from voting and from being put up as a 
candidate for the Board of Directors That 
conclusion may have l)een riglit or it may 
have been wrong, but in deciding tbequestion 
tbe Chairman apparently acted with perfect 
honesty and to the best of liis abilities as 
ilellish, L. J., observed in tbe r^assage of Ids 
judgment above quoted,—“all tbo.se who at- 

(ll)(1900)2Ch. oGi(19tI)70l.. , 1 . Ch. TuT. s 

Manson 392. 

D2) 23 C!i. D. 14 at p. 37j 4S L. 'f. 334; 31 W. R 173 . 


tend Company ileetings are not lawyers” and 

mistakes are frequently made. Dr.Ram ICislien 
IS not a lawyer and he gave his decision bona 
and without malice and,, we think it 
would be most inequitable to hold that he 
was, in the circumstances, liable to be mulcted 
in damages because Court of Law subsequent¬ 
ly found that he had given a wrong decision 
upon a question of law which nece.s8itated 
very lengthy arguments of learned Counsel 
tor its elucidation. In connection with the 
que.stion of damages in cases such as the pre¬ 
sent, reliance is sometimes placed upon the 
judgment of Holt, C. J., in the celebrated 
case of vDAi?/ V. niate (IS), where it was 
broadly laid down ?tbi jus ibi remeJM^ 
and ^ tliat the mere deprivation . of a 
man’s legal right entitles the latter to dama¬ 
ges. No reference was made by learned 

Counsel on eitlier side to this case, and, per- 

haps from the appellant’s point of view, ad- 
\isedly, as there can be no doubt that the 
broad principle there enunciated is not now 
accepted as entirely correct. The more cor¬ 
rect view of the law is now admitted to he 
that propounded hy Abbott. C. J., in the ca.se 
rif ( hJh'H v. }tIorns (I f). In the latter case 
the plaintiff claimed damages against the de¬ 
fendant as the High Bailiff of the City of 
estminster for refusing the vote of the plain- 
tiif at the electi.m of a citizen for the City of 
W e.stmin.ster. !n charging the Jury, the 
Chief Justice .said—“Then if the plaintiff had 
a right to vote the question i.s, whether the 
adfon l>e niaintain:ilile under the cirrumstanoes 
of tile case. On the part of the plaintiff, 

It has been contended that he has a main- 
tamable right of action without at all refer¬ 
ring to tlie motives b 3 '' which defendant wa.s 
influenced in rejecting bis vote, and in¬ 
dependently of the proof of anv maliciousin 
tention on tbe part of the defendant. On 
the part of the defendant it has been contend- 
cd that an action is not maintainable for 
mereli' refusing the vote of a person who 
appears afterward.s realL' to have had aright 
to vote, ntile.ss it also appears that therefu-sal 
resulted froma malicious and improper motive, 
and that if the partj' act honestly and up¬ 
rightly according to tlie best of Iii.s judgment 
he i.s not amenable in an action for damages. 


Raymond 938; 3 fd 320; I Smith L. C. 
10th Kd. 231; :+ lit,well .St. Tr. 09.5. 

(1 B 20 K. R. 7 IJ; 2 .Stark, 677. 
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1 am of opinion that t^ie law as it has been 
stated by the Counsel for the defondaiit is 
correct. The returning olKoer is, to a certain 
degree, a ministerial otHcer but he is not 
so to all intents and purposes, neither is ho 
wholly a judicial officer his duties are neither 
wholly ministerial nor wholly judicial tliey 
are of a mixed nature. It cannot be contended 
that he is to exercise no judgment, no discre¬ 
tion whatsoever in the admission or rejection 

votes the greatest confusion would prevail 
if such a discretion were not to be exercised. 
On the other hand, the officer could not dis 
charge his duty without great peril and ap¬ 
prehension if, in consequence of a mis¬ 
take, he became liable to an action. It 
has been urged that Lord Holt wlio, with 
great honour to him.self, once tilled this seat, 
intimated his opinion that the mere refusal of 
the vote to a person entitled to vote would give 
the party a right to sue the returning ollicer. 
Whether he ever did say so or not we do not 
certainly know, for the reports of that case 
are very imperfect. No one entertains a 
greater veneration for that learned .lodge 
than I do, but if be did so express himself, I 
am bound to deliver my opinion that he was 
mistaken. The case alluded to lAshbu v. 
White (13)] had been tried hya Jury,and upon 
the face of the record the defendant was 
charged with malice, and when a writ of 
error was brought the record itself was 
conclusive as to the malice of the defend¬ 
ant since the Court could look at nothing be¬ 
yond tlie record.” 

This ruling was cited and approved in Ozer 
V. Child (15), in which it was held tliat a re¬ 
turning officer was a quasi Judge, and as such 
not .subject to an action for damages if he de¬ 
cides honestly and without malice, though 
erroneously, that a certain per.son is not en¬ 
titled to a vote. Of course, in cases when the 
defendant is a purely ministerial officer and as 
such bound to accept the plaintiff’s vote would 
he ground for an action for damages witliout 
any allegation of malice [See Pickeriny v. 
James {IC))]. But a Chairman who presides 
over a Meeting of a Company is in no sense 
a purely ministeiial officer; he has to decide, 
to the best of bis judgment, all questions 
that arise at such meeting as to the validity 

or invalidity of certain resolutions, as to the 

(15) 26 L. J. Q. B. 151. 

(16) L. R. 8 Cr P. 489; 42 L. J.Ch. 217; 29 L. T. 210; 
21 W. R 786. 


right of p3r^ous to vote or as to their di-;- 
qiialilication from exercising that right and 
various other dilli?ult questions, He i.s, in 
the words of Ahbf)tt, C. J., ‘Neither wholly 
a ministerial officer nor wliolly a judicial 
Ollicer and his duties are of a mixed nature.”’ 
To hold that a person who is placed in tliis 
responsible position is liable to an action for 
damages at the instauie of any party who 
can afterwanls satisfy a Court of I>iw tliat a 
particular ruling on the p rt of the Chairman 
was erroneous, or that it resulted in siicli 
party being deprivetlof a riglit to which lie was 
subsequently found entitled, would be tenta- 
mount to rendering it impossible for any per¬ 
son to accept theduties of a Cliairman which 
are otherwise (|uite .sutHciently onerous and 
dillicult. Apart from autliority, we could not 
possibly subscribe to any such proposition 
and we are glad to lijjd that authority is en¬ 
tirely in favour ot the viesv which we our¬ 
selves hold. 

As a result of what has been said above, we 
dismiss the appeal of Ham Narain and we ac¬ 
cept the appeal of Or. Ham Kishen and 
dismiss plaintilY, Ham Narain’s suit iti t\jt<>. 

As regards costs, we tliink the moat equit¬ 
able order to pass is tiiat partie.s bear their 
own costs in this and the lower Court. 
Wiiile we liave no doubt that Dr. 
Ham Kishen acted lionestly and without any 
imporper motive, we are not prepared to say 
that l;e was correct in holding that plaintiff 
bad ‘no voting right’' at thedate of the meet¬ 
ing. In our opinion both parties have uuicli 
to urge in favour of their respective cases and 
both appear te have been acting thorouglily 
bona fide. 


CALCUTTA HIGH COUHT. 

Civil Hi'Lk No. 14 of 19U. 

March 31, 1911. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Caspersz. 

HA&IK LAL KARMAKAR —Flaintiff_ 

Petitioner 

versus 

CHANDRA BHUSHAN SARMA— 
Defendant—Opposite Party. 

V'enrfor and purchaser—Sale of laud—Mutual cove^ 
nants—micther purcha'>er hound topatjpurchase-money 
hejore vendor performs his agrccmcnt^Earncst.moyicy, 
forfeiture of. 
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A iiiti'cluiscT IS not lii.miJ t„ p,,_v the haluiieo ol' i|,e 

l.urdmso.nioney till tlio ... has put ,l,e properl v 

111 the eonchtioi, wl.ieh it is l„ he coiuoyeil to 

Therefore, rvl.ero the vendor of eertain properly 

omieitouk to shift a door .and p„t „|i a fence and 

I lie purchaser undertook to pay the halanee of , i,,. 
eonsideration within iliree months: Ilcl.t, that ilie 
purchaser was justilied in not paving tlie lialanee of 
ho pureliase.inoney until the vendor had carried out 
1"S par Id ihe eoniract, and Unit tlie purchaser was 
en It led toget back his earn..st-n,oney as ihe vendor 
failed to perform what he had iiiidertaken to do. 

^ Hule aguiinst tlie tlecree of tlie Small Cause 

Court Judge of Howrali, dated September 
22iid, ILUO. 

Habii y[<ni}uo/h„ f^,. t,]ie Fetitioiier. 

Babu Tleheiidra Chandm Mallik, for tbe 
Opposite Party. 

JUDGMENT.-Tin's rule was granted 
upon an application by the plaintiff in tbe 
Court below who bad sued to recover earnest- 
money paid by him to tbe defendants on ac¬ 
count of a transaction wliicli snb.«e<iuently 
fell tbrouffb. On tbe Ibtli April 1909 tbe 
defendants agreed to .sell to tbe plaintiff some 
immoveable property. The price was fixed 
at Ks. 1,1(J0 and earnest-money was paid on 
that occasion to tbe extent of Hs. 51. The 
document contained mutual covenant.s The 
vendors undertook to shift a door and possi¬ 
bly also to put up a fence to demarcate tbe 
land to be transferred from tbe land re¬ 
tained. Tbe purcliaser undertook to pay the 
balance of the consideration within tliree 
months to be applied for payment to a mort¬ 
gage of tbe property. The plaintiff sued 
on the Utb July 1910 on tbe allegation that 
Uie defendants bad neither altered tbe posi¬ 
tion of the door nor erected tbe fence Tbe 
defendants resisted tbe claim on tbe ground 
that tlie plaintiff bad not paid the considera¬ 
tion within three months and that consequent¬ 
ly under tbe terras of thecontract, tbe earnest 

■ t ^ In our opinion, 

the plaintiff was not bound to pay the ba- 

ance of the purchase-money till tbe vendors 

bad put the property in the condition in 
which it was to be conveyed to him. The 
works to be carried out were manifestly essen¬ 
tial for tbe proper and undisturbed enjoyment 
of the property by the purchaser. The plain¬ 
tiff has given evidence to show that the door 

bad not been altered and the fence had not 
been erected. There is no evidence adduced 
on behalf of the defendants to rebut the testi¬ 
mony. Under these circumstances, we must 


hold hat the plaintiff ^,a.s justified in not pay¬ 
ing the balan;;p of the purchase money as the 
defendants had failed to carry out their part 
ot the contract. 

The result is that this rule is. made abso- , 
lute and the decree of the Court below set 
aside There will be a decree in favour of 
the plaintiff for Rs. 51. Rut there will be 

no order for costs either in this Court or in 

the Court below. 

made absolute. 


CALCUTTA HIGH COURT. 
Civil Holks No.s. 601 axd 641 of 1911. 

^larch 7, 1911. 

Present: Mi*. Justice Jlookerjee and 
^Ir. Justice Caspersz. 

ADHAR CUAaVDRATURKAIT— 
Onj ECTOR—Petitioner 


versus 

HAM CHAHAN MANUAL anii others— 

ArcilON.rcucHA.sERs—OrrosiTE Partv. 

Ui'mjal Tiuonru Ad (VlUofXHHo), k l74-6’nf(? «« 

rxccnt>ou oj rent •lecrpc—Dcin.df hy jiuhjmcnt.dchtor-- 
i^nb.puent Kifh.lranal of depoxit—P.-evions purchaser, 
"pphnifion hy^A/feyntiun that deposit made with his 
muury-lrrsh deposit alloHcd to be made by him. 

.\ .sale was iiol.l in oxecution uf a rent decree, and 
-i g>ucnf.del)loi' made a deposit under section 

1/tot tlie ienyal Tenancy Act. Subsequently, the 
.|u<l^nncm.df‘bt.,r madoan aj.plicatiou for leave to 
witlKhaw tlio deposit and thereupon the Court refused 
lo set aside the sale. Then the present petitioner 
appoaiv.l ami alleged that ho had pnrehased the pro. 
pcit N lon^ aifo and that the deposit was made with Ins 
money. Iho Court di.«missed his petition on the 
ground that ho had no locus standi: 

Held, that, in the iuterest.s of justice, the petitioner 
ought to he allowed to msc the name of the judgment- 
debtor and to make a fro.sh deposit now within seven 
days from the arrival of the record in the Court below. 

Rules against two orders of the Mnnsif of 
Barnipur,one dated January 24tli,1911, reject* 
ing, on the ground that he has no locus standi, 
the application of the objector-petitioner, for 
the setting aside of the sale to the auction- 
purchaser of the immove.able propertie.s of 
the judgment-debtor, the other dated Janu¬ 
ary 25th, 1911, granting theapplication of tbe 
judgment-debtor to the withdrawal of the 
money deposited by him. 

Babu llarendra Krishna Mukerjee, for the 
Petitioner. 

Babu Mohini Mohan Ghatterjee, for the 
Opposite Party, 
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JUDGMENT.-We are invited in this 
rule to set aside an order refusing to vacate a 
sale held in execution of a rent decree, on the 
1st December 1910. On the 22nd Deceniher 
following, the judgment-debtor made a de¬ 
posit under section 174 of the Bengal Ten¬ 
ancy Act. Notice was, thereupon, issued to tlie 
decree-holder as also, the auction-purchaser. 
Neither of them objected to an order under 
that section. But the Court refused to .set 
aside the sale because raeanwliile tlie judg¬ 
ment-debtor had petitioned for leave to with¬ 
draw the application and the deposit. Tlje 
present petitioner thereupon appeared and ob¬ 
jected. He alleged that he had purcliased 
the property at a sale held in execution of a 
mortgage-decree on the lltli January 1907 
and contirmed on the 14th February 1907, 
and that, although the deposit under section 
174 had been made in the name of the judg¬ 
ment-debtor as required by tlie law, it had 
been made really witli his money. The Court 
declined to inquire into the truth of the al¬ 
legations of the petitioner and held tliat the 
petitioner had no locus sfamh'. The result 
was that his application was disini.ssed. He 
thereupon obtained this rule with a view to 
set aside the order of the Court below. 

It is clear that, as this ease comes from the 
24-Pergannahs, under section 170 of the 
Bengal Tenancy Act, it is not open to tlie 
petitioner to make an application to set aside 
the sale under Order XXI, rule 89,of the Civil 
Procedure Code of 1908. It is also plain 
that the petitioner is not entitled to apply 
under sectinn 174 of the Bengal Tenancy Act, 
because he is not the judgment-debtor under 
the decree in execution of which the property 
has heed sold. But if his allegation is true 
that it was his money which was deposited 
by the judgment-debtor, it is not com¬ 
petent to the judgment-debtor to resile 
from the position he had deliberately taken 
up, to withdraw the application and the de¬ 
posit, and thus, in elfect, to appropriate 
money which does not belong to him. We 
think, under these circumstances, that the 
petitioner is not wholly without a remedy, 
and that, in the interests of justice, ho ought 
to be allowed to use the name of the judg¬ 
ment-debtor, and to make a deposit now, 
especially as neither the decree-holder nor the 
auction-purchaser has opposed the applicatiou 
for reversal of the sale. As he offers to do so, 
it is needless, for the purposes of the present 


application, to inquire whether the sum previ¬ 
ously deposited in the name of the judgment 
debtor, was tlie money of the petitioner. The 
petitioner is satisl-ied if he gets an opportu¬ 
nity to make a fre-h deposit of tlie amount 
required, within seven day.® from the arrival of 
the record in the Court below. If such de- 
deposit i.s made, the sale will .stand cancelled. 
If it is not made, tlie .^ale will stand eonfii-med. 
The judgment-debtor will be at liberty to 
withdraw the sum previously deposited and 
if the allegation of the petitioner he true that 
it was his money which was deposited in the 
name of the judgment-debtor, lie will obvi¬ 
ously have bis remedy in a .separate action. 

The result is. that this rule is made abso¬ 
lute, the order of tlie Court below .set aside 
and tlie case remanded to the Court of first 
instance in order tliat the order of this Court 
may be carried into effect. There will be no 
order for cost.®. 

It is conceded that thisjudgment willgovern 
Rule No. ()4l of 1911 wliich is als^ made ab¬ 
solute without costs. 

liulcs viade absolutr. 


CALCUTTA HIGH COURT, 

Civil Roles Nos. oUSto 5151 ok 1910. 

March 28, 1911. 

Pfeseut: —Mi. Justice Mookerjeeand 
Mr. Justice Caspersz. 

The MAHARAJA ok liURDWAN— 

Petitioner 

V€t*S tlS 

APUHBA KRISHNA RUV— Opposite 

Party. 

Cu d PioCi'diiic Code (Act V of 190S^, .«>. 73, 115— 

lintcahle diiitcibution of assets —‘Mvxf/*- licld by C((»o /,” 
mcanintj of—Execution mic—]uld u lten whole 
of purchasc-moHCij iV i>aid — Itccciv', —AppVviition for 
execution — Subi!e<iucnt leave obtained from Court, if 
lalid — Riv(tl dccicC’holdcrs— One decree n,jningt Jud<j. 
inent.debtorii of other decree and other j-erfuns —U’/icCiO/* 
rateable distribution alloieahle — Revision-—Refusal to 
exercise jurigdietion—Erroneous interpretation oflaw. 

Till the whole of the purcliuse-money of property 
sold in e.vecution of a decree has been * deposited, it 
cannot be held that the assets are held by the Court 
and admit of rateable distribution under section 73 of 
I be Civil Procedure Code and consc«{ueiitly, till the 
whole of the i>urchasc.money has boon deposited by 
the purchaser, it is open to the decree-holders to apply 
for e.vecution. 

Hafez ilahoincd Ali v. Daowdar Pramunik, IS C. 
242; Rmnanathan Chcltiar v. Subramania Sastrial, 
20 M. 179; and Arunnchcllam v. Haji Sheikh Mccra' 

34 M. 25; 8 M. L. T. 220;l M. \V. N. OSS; 7 Ind. Cas! 
S50, relied upon. 
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KAll,'.'!! V. AKIJOY NARAIN 

CMDiicon.s iiiterpretati(»?i of the provisions 
of '•ertion /•» fif the Code. It ma}' he eon- 
coded, !i.'5 ruled iiy the Jndioiiil Committee, 
in Jitiss'an Kh'in Shfn Shigh 

CO and M''h inir.nnd Yusuf \\ Ahih>l Uahnian 
ill)), that it is not (*pen to Ihi.s Court to in- 
U’rfero in tlie exercise id' its i-evisi.inal 
iiirisdiction merely because the deci.sion of 
the Court below is eri’oneous in law. On 
the otlier hand, it.cannot he seriously disput¬ 
ed that tlie aiitliority to interfere in tlie exer- 
cisc of our revisional jui-isdiction i.s not taken 
away merely because the Court below has 
as.sumed or failed to exercise ,|r.i isdiction 
upon an erroneous construction of a statu¬ 
tory provision. The test to be applied in 
the case liefore us is, whether tlie Court be¬ 
low has refused to exercise tlie jurisdiction 
vested in it by law; it is immaterial that 
such refusal is based upon a misapprehension 
()l the true effect of statutory provisions 
on the subject [ r/.s/iro>u)dn<r v. rnsn<7ei’ (11); 
litiss V. n/tnuhifr (1:^)1. 

The result, therefore, is that these rules 
are made absolute, and the order of the 
('oiirt below discbar^^ed. The cases, will 
be remitted to the Subordinate Jud^e in 
order that be may deal with them on 
tlie merit.s under section 78 of the Code of 
1008. The petitioner is entitled to his costs 
in this Court. 

NVe assess tlie hearing-fee in each case at 
two gold nwlnirs. 

Ihdo mndfi ahsoluffi. 

([!) 11 I. A. 2:17; 11 C. 0. 

(10) IG 1. A. 104; U) C. 740. 

(11) IG 0.70S. 

(12) 25 A. 50.). 


CALCUTTA. HIGH COURT. 

Skcond Civil Apceal No. 1170 of 1909. 

May 5, 1911. 

Presod: —Mr. Justice Woodroffe and 
Mr. Justice Carnduff. 

P ja KAILASH CHANDRA GOJENDRA 
MCHAPATRA— Deiionuant No. 1 — 

Appellant 

versus 

AKIlOY NARAIN SOW anp axhtmek— 
Plain 11FF3—Respondents. 

and Iriunif — Xon‘irfin^/rififilr omijinjicij- 
holdin<j Mori'jnijr "/ holdiny—Suhticyiirnt sale oj 
hoJdimi in t irt uii»n oJ rent-drerer obtained hij co-yhtirer 
lund\o}d—i<n\‘^e<i'irnt irntilc yclr—'l'iHv - Hiijt.t of 
niiclion-inirh.iK ,■ to tti j nfr 1 innxfrrahil if ij of holding. 


X nou-transferal)lc oeciipancy-holding was mort- 
iragocl to ])laiiitiff. Defendant No. J, a co-sliarer 
landlord, snbsoquentlr purchased, in oxeention of a 
monoy-dccreo for rent, tliH interest of some only of 
llie lonants. After that tlie tenants sold the holding 
t'> the plaintiff, the mortgagee. The plaintiff sued to 
i-rftiver possos.^ion: 

//«•/</, that I he flefendant No. I purchiisod only the 
right, title, and interest of the jiidgincnt-dcbtors 
wliose repre.sentutive he was, and that ho could not 
raise tlie question (»f thotransforability of the holding 
whieh could not have been raised by the tenants. 

Appeal from the decree of the Sub-Judge of 
Midnapore, dated February 20th, 1909, 
affirming that of tlie Munsif of Dantun, dated 
December 22nd, 1907. 

Rabu Tdralc Chandra Chakravarti, for the 
Appellant. 

Rabu Bipin Behari (rhosh (Senior), for the 
Respondents. 

JUDGMENT. 

WoODUOFFK, J.— I see no ground for dissent¬ 
ing from the judgments of the lower Courts 
in this ca.se. 

Thedefendant No. 1, appellant, isa co-sharer 
landlord, who purcliased, in execution of 
a money-decree for rent, the interest of some 
only of the tenants of the holding on the 15th 
July 1905, Previous to that date there has 
been a mortgage executed by the tenants in 
favour of the plaintiffs-respondents; and 
.subsequently, on the 4th April 1906, the 
tenants, in order to discharge that rnortgag0i 
sold the liolding to the plaintilfs-respondents. 
The defendant No. 1, appellant, got into 
posses.sion under his auction-purchase. The 
plaintiff sued to recover possession by virtue 
of the sale to him by the tenants. 

The only question in this case is, whether 
the defendant No. 1 wlm, according to his 
own case, has no title to the land at all, and 
relies upon the posses.sion which he has ob¬ 
tained only by virtue of tlie sale, can he heard 
to .say that the plaintiffs obtained no title 
because the holding is non-transferable. To 
iny mind, the answer to that question, is this; 

Tlie defendant No I, as purchaser in the 
execution-sale, was the representative of the 
judgmeiit-debtor.s. All tliat he purchase, 
under these circnmstanee.s, was tlie right, 
title and inlere.st of the judgment-debtors 
at a date when there was a mortgage exe¬ 
cuted by the judgment-debtors. If the suit 
had been brought against the tenants, it could 
not have been contested that it would not be 
open to the tenants to say that what they had 
sold was nothing at all, because they had no 
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right to sell ifc. It appears to me that the 

defendant No. 1, who stands in the shoes of 

the tenants, cannot be permitted to take up 

a different position from that which it is open 

to the tenants to take up; and, therefore, he 

cannot, as the lower Courts have held, raise 

the question of the transferability of the 
holding. 

We need not consider the question argued 
liefore us by the learned Pleader for the de* 
fenoant No 1, appellant, as to what would be 
the effect if, subsequent to the auction-pur. 
chase, the defendant had obtained the consent 
of the co-sharer landlords to tlie tran.sfer. 
msibly, the answer in such a case would have 
been thi.s that after obtaining such consent, 
the appellant would claim, not by virtue of 

any purchase from the tenants and as repre- 

Henting their interests but by virtue of the 
consent of the landlord. 

In thPse circumstanoes I would dismiBB 
this appeal with costs. 

Cakndufp, J.—I agree. 


Dabu Saltth Chandra Ghosh, lor the Rea- 
pondents. 

JUDGMENT._Tln-.s Is an appeal from 
a decree of the learned District Judge of Noa- 
khaii dismissing the plaintiff’s suit on the 
ground that it was not maintainable in its 
present form by reason of the proviso to Fec- 

1877) 


Appeal (hsmisml. 


CALCUTTA filGTT COURT. 
Hkoular Civil Appeal No. 360 of i909 
„ May 2, 1911. 

Presr?i^:^Mr. Justice Chitty and Mr. Justice 

N. Chatterjea. 

BLNGAL—Plaintiff-Appellant 

versus 

CHOWnprtP'^^^ CHANDRA UOV 
CHOWDHb HI AND OTHKKS— Defkndants — 

n ■ . , Respondents. 

Procedure CoJe r.-lr/ r d/’IS'-kj •• m- 

:/aJZ7o!-1 

nv/e—rn/igp,,,..,,./- » , i ’ •••-‘cfnnihon of 

1«77). a 'ir 

-.it 

Coilo, in a nmf^o/r ^ ^ Criminal IVocediin* 

Collector ns iocclvor 

iiistitijtnd a suit mr i Pioperty. IJio plaintifl' 
n<-hl that o ^‘^claration of his title: 
'l.opo.S8ossi,.n„ft|,'o B,'or P'''’f'rrl.v framed, for, os 

a... a. u» “.w™ 


It appears that the Administr.ator-General 

who IB he plaintiff i„ the .suit ae administra-’ 

Chandra Singh Bahadur, owned a U annas o- 
gundas share of Pmgunnah Amirabad. The re- 
maining, 1-anna share is owned byde- 

fendants Nos. 50 to 58. DefendantB Nos. 1 to 
7 are le.ssees under the Secretary of State of 

cei tain lands belonging to Chur Gulya Khali 
A dispute arose between the proprietors of 

Gulya Khal, as to whether the lands in suit 
«ere reformations m Qitu of Moilali Mandalia, 
or whether they appertained to the Chur of 

half of till Collector, on be- 

lord ol tfmXrVoi 

Tfr "flhY '’‘spnte* onTe- 

halfof the Secretary of State. In 1906 matters 

came to a crisis and proceedings were insti 
tuted under section 145 of the Criminal Pro- 

edure Code, the Administrator General and 

h.s co.sharers and the tenants under them 

tVto rand’ 

1>0S. A to 7 and the tenants under them beim. 
parties on the other. The DenutcM 

imm§ 

11." ,.,ti S,'rt\t 

5 th .July u„);, 

came on before him f,.r tria’i 
very proper^ emSded' that 
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werannof. see how it can possibly be 
snppfuted. Actinj? on a stipposed analogy bet¬ 
ween pntccedings under the hand Refristration 
Act and an order under section 1 Id of the 
Code of Criminal Procedure, the learned Dis¬ 
trict .Tndtre has come to the conclusion that 
the plaintilT ought to iiave included in ins 
prayer for relief a prayer for pos'^ession 
of this property. Tie analogy to which he 
alludes is certainly not complete, as ap¬ 
pears from the decisioris which he cites and 
on which he apparently relies. If an order 
is passed under a proceeding under the Land 
Registration Act which has the same effect 
as an order under section 145, Criminal Pro¬ 
cedure Code, that is, to put one of Mie parties 
into the possession of tlie land, then, of course, 
the otlier party when tiling a suit would Iiave 
to claim pos.ses.sion from the party to whom 
it was given hy that order of the Court. 
P>ut, under section l td, Criminal Procedure 
Code, the order is different. Under that sec¬ 
tion the Magistrate lias to decide either that 
none of the jiarties is then in possession, or 
that he is unable to determine which of them 
is then in such possession. The last course 
was the one which was followed in tliis cn.se. 
lie also delivered over actual possession, 
pending tiie suit in a competent Civil Court, 
to tlie Collector. It is, tlierefore, obvious that 
po.‘^sessifin was not witli the defendants, and 
the plaintiiT could not be compelled to demand 
posses.sion from them. If be bad, the defend¬ 
ants certainly could not Iiave given it inas¬ 
much as they liad not g,:t it. We, therefore, 
think, for the.se reasons, that the decree of the 
learned District Judge cannot be supported. 
The jmlgment and decree of tlie lower Court 
are f-et aside ami the case remanded to that 
Court for trial of the .suit upon the merits. 
The appellant must get hisco.«;tsof tin's appe.al 
from re-'^pondents-defendants Nos. 1 to 7, the 
hearing fee being a.sse.^'sed at five gold mohurs. 

The appellant will be entitled to a refund 
of the Court-fee iti this appeal. 


CALCUTTA HIGH COURT. 

Regular Civil Appeal No. 405 of 1S09. 

April 20. 1911. 

Present'. —Mr. Justice Mookerjee and 
^Ir. Justice Caspersz. 
NAUENDRA BALA CHAUDHRANI- 

Plaintifk—Appellant 

versus 

The SECRETARY ok STATE for INDIA 
IN COUNCIL— Dependant—Respondent. 

('iril Procedure Code (Art V </1908;, 0. 17, r. 17— 
PIrndiiiij.'i, oinendmeiif of, udten to be alloired Civil 
Procednrp Codr (Act XIV of 1K82T ss. 234-, 244, 24S— 
h\trciitio7i of decree—Objerfion that decree leas luade 
u'ithout juri!<dicfioii, if can be taken in excention pr 0 ‘ 
crediiiijs —public Demandji R-jeovenj Act (I B. C. of . 
189-V, 15. 17 ll) — Limitation—Special period. 

UmL'i* rule 17 *4 Order VI of tlie Civil Procedure 
Code of 190S, anienditieiits of pleadings shotdd be 
allowed when thi.s is necessary for the purpose 
of detennining tlie real (|uostions in controversy 
lietwoen the parfie.<, but b-ave to amend ought to bo 
refused where ihe amendment is merely technical or 
is iinmateriid 

Tlic' acti'in taken in this cas(* bv the Court below 
ill ffnuui of tlie rlefendiint tf) enable him at a very 
late stage* of the suit to amend the written statement 
and thus to raise olijeclions in bar to tlio maintain- 
al>ilitv of tb<* suit was held to be open to criticism. 

No Court of exf'cufion I'an entertain the objection 
that tlio decri'e und(*r ('xecutioii is inoperative in law. 

IL'iiiule Jjdl V. Jtdieinlra Kumar, 29 C. felO; llaesan 
Aliy ton/;/.!//. 31 C. 179; Ranh liehari v. ThaUur 
Juijiiatrl-i, 4 C. fy. J. 475; Deheudronath v. Pruirtnnn 
Kunrir, 5 C. b. .1. 32S, Suiiduroppa v. Sreeramuln, 17 
M. L .1. 2HH; 2 M. L. T 3G0; 30 M. 402; Sndindra v. 
It'i'lau, 9 M. 80 and Ariiiinrhallain v. Muriiijappd, 12 
M . 503, relied njx.ii. 

Wlterc a pbiintifF asked for a declaration that the 
c(‘rtiticat<* wliicli was made by the Knvonno antlioritios 
against Imr was entirely without jurisdiction: 

//e/d, t hat this is not a ijnestion within tho scope 
of secli'ui 244 of the Civil Procedun* Code of 1882 
and that the suit was maintainable. 

It is doubtful whether section 244 applies to 
jiroceodings in execution under the Public Domoni s 
Kecovc'ry Act. 

Burhamdeo .V'tr'iyaa v. Itibi Rniiul Bondi, 32 C. 6J • 

I C. L. .1. 3(>0; Vmed Ali v. Rij Lakf^mi, 33 C. 84; 10. 
b .1. 53^; IOC. W N. 130; Iltri Charan v. Chandra 
/(Tamur, 34 C. 787; II C. W. N. 74.5 and Rm/hnhnns 
Sahai V. Phool Knmari, 32 C. 1130; 1 C. b. J- 542, rC- 
f<*rrcil to. 

The plaintiff alleged that a certiticato was originally 
made against eertain persons, Mukhorjocs, o 
recover a snin due under an instalment- n 
executed In' them for I ho payment of the expenses o 
certain works executed under the Draitingo Act; t a 

when their estate vested in the Receiver tho name o 
the latter was improperly substituted in the place o 
the Mukherjees; that finally, after tho piirchwo by 
fhe plaintiff of some of tho properties belonging o 
tlio Mukherjees from tho Receiver, her name was 
substituted in the place of tho Mukhorjees and i 
Receiver; that the procedure adopted was woo y 
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urmuthorizod, and that the cerfcilicato should be 
declared invalid; 

Heid that the special period of limitation provided 
by section 16 of the rublic Demands Recovery Act 
had no appl,cation to the suit, and that the procedure 
adopted by the Revenue Authorities in substitutiiiL- 
the name of the plaintiff in the certificate was with- 
out jurisdiction. 




STATE. 


Appeal from the decree of the Sub-Judge 
of Hoogly, dated June 14th, 1909. 

Dr. Hash Behary Ghose and Babu llarendra 
'^^araiu Ititra, for the Appellant. 

RaviCharan Mitra, Senior (iovern- 
ment Pleader, for the Respondent. 

.IL'UGMBNT.—This is an appeal on be¬ 
half of the plaintiff in asuit for declaration 
that a certificate, purported to liave been inatle 
against heron behalf of the Secretary of State 
for India in Council under the Public Demands 
Recovery Act, 1S95, is illegal, invalid and 
made wliolly witiiout jurisdiction. The Subor¬ 
dinate Judge has dismissed the suit without 

any investigation into the merit.'a, on the 
ground that the suit is barred under tlie 

provisions of section 244 of tl.e Civil Proce¬ 
dure Code of 18S2, and also under section 15 
of tile Public Demands Recovery Act, 1 S 95 . 
As tlie facts have rot been investigated, we 

must assume tlie allegations of (lie plaintiff, 

as made in her plaint, to be correct and de¬ 
termine thereon whether the suit i.s barred 
as held by tlie Subordinate Judge. Now. the 
case for the plaintiff is that, on (In i th 

April 1905. she purchased the property des- 

cnbea in the schedule to the plaint, at a .sale 
held by a Receiver appointed by this Court 
on Its original side. The property in que.s- 
tion belonged to a familyof Mukherjee.s, some 
of whom had instituted a suit for partition on 
the original side of this Comt an 1S99. Dur¬ 
ing the pendency of tin's suit. Receiver was 
appointed, and under the direction of the 
Court, a portion of the estate wa.s sold for 
luimdation of the debts of the estate. The sale 
at which the plaintiff purcha.sed ha.s been duly 
approved and confirmed iiy the Court. Seve¬ 
ral years before the purchase of the plaintiff. 

steps appear to have been taken in the shape 
of the Rajapur Drainage Scheme, under the 
Bengal Drainage Act, 188 ., for the irnprove- 

it is alleged, 

Tv tlm nl subsequently purcliased 

by the p aintiff. Bor the payment of theex- 

llTZf under the Drain¬ 

age Act, three of the Mukherjees gave the 

Secretary of State for India in Council an in- 


stalrnenf-hond on the 4t]i Beliruary iH'JS. 
Tlie Mukherjee.s made default in payment 
of the sums duo under the instalment-bond’ 

and thereupon a certificate was prepared Iiy 

the Collector against them, nurnhered as Cer¬ 
tificate xNo. 507 of 1900-01. It appears that, 
subsequently, wlien the estate of the Mukiier- 
jees passed into the posse.ssion of the Receiver, 
his name was substituted in the certificate in’ 

the course of the year 190;J-4 and i.iter on 
after the purchase by the plaintiff, !ier name 
was .substituted outlie record on tiie 9th 
July 1900 in place of the ^lukherjees and the 
Receiver. The plaintiff ohjected before the 
Revenue authorities tiiat this procedure was 
wholly unauthorized; and that the Certificate 
Olheers liad no jurisdiction to introduce her 
name into a certificate against the .Mukherjees 
for recovery of money due from them under 
the Mistalment-bond. Tiii.s objection was 
overruled on the 17th January 19u7. On 
appeal totheCommi.ssioi er, tiie order wa.s con 
hrmed on the 12th April following; and an 
application, to the Board of Revenue for revi¬ 
sion of tins orler, wa-- rejected on the 5th 
August 19U7. On the nth November 1907 
the plaintiff commenced the present action 
for declaration that the proceedings of the 
Certificate Officer were illegal, invalid and 
witliout jurisdiction. She also asked for a de¬ 
claration that neith^^r herself nor tlie pro¬ 
perty purcliased by her was liable for the 
sum due from the .Mukherjee.s under the 
.nstH n.ei.t.boml. On l,e),alf of the f^eeretary 
of btate for India in Council the claim was 
resisted on various grounds, amongst which 

it IS sufhcient to mention two, namelv /irs/ 

that the Centiheate OtUeen I,ad anul'ty M 
substitute successively the names of the 
Receiver and of the plaintiff i„ place of the 
:\[ukherjees in the certificate: aud, secondly 

Diat the purchase of the plaintiff was sub¬ 
ject to the liability to pay the sums due from 
the proprietors under the Bengal Drainage 
Act. Issues were, therefore, framed on the ‘Mst 
•lanuany 1908. After the suit hau remar„ed 
pend.nR for many month.,, at the in.stnnre of 
the defendant Secretary of .State, two new 
.ssue.a were framed on the 5th June 1909 
namely, firsl. that .section 2U of tlie Civil 
Procedure Code of 18S2 wa,s a bar to the 
ma.nta.nah.hty of the .suit, and, rermnf/y, tl a? 
the suit was barred by the general and spe 
cm rules of limitation. Ti,e SubordinaL 
Judge, as we have already stated, has t.iken 
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no eviileuce in tlie matter but has given 
effect to the two objections in bar just men¬ 
tioned. Tlie plaintiff has appealed to this 
Court, and on her behalf tlie decision of the 
Subordinate Judge has been challenged on 
three grounds, uanmly, first, that the Sub¬ 
ordinate Judge ought not to have practically 
allowed the written statement to be amended 

at a very late stage of tlie suit, and thus en¬ 
abled the defendant to raised objections in bar 
not taken in the original written statement; 
secondly that the suit is not barred under 
section 244 of the Civil Procedure Code; and 
ttunily, that section lo of tlie Public Demands 
Recovery Act of 1895 is no bar to the main¬ 
tenance of the suit. 

In .so far as the first of these objections is 
concerned, there is, in our opinion, consider¬ 
able force in it. The principle is we]l-.set- 
tled that, under rule 17 of Order VI of the 
Codeof 1908, amendments of pleading.s should 
be allowed wlien they may be noces.sary fur 
the purpose of determining tlie real (|iiestioiis 
in controversy between the parties [Seet 
V Duod (l)J; in other words, leave to 
amend ought to he refused where the amend¬ 
ment is merely technical or is immaterial. 
This rule has been carried so far that, in 
James V. Smith (2), wlien a defendant had 
pleaded section 1 of tlie Statute of Frauds, 
he wa.s not allowed to amend the pleading 
with a view to avail himself of secticii 7. 
The defendant was bound to plead the 
Statute, and was not obliged to plead the 
particular section, but as he had relied on a 
particular section of the Statute, it was ruled 
that he could not renounce the position taken 
up and avail himself of some other section 
[See also PJdevain v. Oohen (J) and Dttlon v. 
Balfour {-i).] In .so far as the objection 
that section 241 of the Civil Procedure Code 
was a bar was concerned, it wa.s of a highly 
technical character, and the view might well 
be maintained that an amendment should not 
have been allowed for this purpose. In so 
far, however, as the plea of special limitation 
was concerned, the matter apparently stood 
on a somewhat dilferent footing. Jf the rule 
of limitation relied upon was one prescribed 
by the Indian Limitation Act, it could not 

(1) 7 Ch. 842; 47 L. J. Ch. 370; 38 L. T. ‘>04. 

(2) (1891) 1 Ch. 38 1; 63 L. T. .‘,2*; 39 \V. U. 296 

(3) (1889) 43 Ch. D. 187; 62 L. T. 17; 38 W. R. 177 

(4) (1887) 20 L. R. Ir. 600. 


have been waived, and it could have been 
obligatory upon the Court to dismiss the 
suit even if the defendant had not relied 
upon the plea of limitation. It may be a 
matter for controversy whether that doctrine 
ought to be extended to the special rule 
of limitation embodied in section 15 of the 
Public Demands Recovery Act, 1895. It is 
worthy of note, that, in other systems of 
jurisprudence, the view has been maintained, 
that if a defendant to whom defence of the 
(Statute is open, omits through inadvertence 
to plead it, tlie Court may allow an amend¬ 
ment of the pleadings and thus enable the 
defendant to avail himself of the defence of 
the Statute, if the Court is of opinion that 
the plea of tlie Statute is, in the circum¬ 
stances, a meritorious one {_Archhold v. Bari 
of lloivth (5) ; Bone v. Smith (G). ] Under 
these circumstances, the action taken by 
the Subordinate Judge in favour of the 
defendant, to enable him at a very later 
stage of the suit, to amend the written state¬ 
ment and t' us to raise objections in bar to 
the maintainability of tlie suit, is at least 
open to criticism. Jt is not necessary, how¬ 
ever, to deal with tins aspect of the matter 
further, because we ai’o clearly of opinion tliat 
the view taken by the Subordinate Judge as 
to the soundness of tlie two objections in bar is 
wholly unsustainable. 

In so far as tlie .second ground urged on 
behalf of tlie appellant is concerned, it has 
been argued that no question can possibly 
arise as to any application of section 244of 
the Civil l*rocedure Code to the present suit. 
Tlie plaintiff seeks for a declaration that the 
certificate lias been made by the Revenue 
Authorities, as against her, entirely without 
jurisdiction. This is obviously not a question 
within the scope of section 214. It has been 
repeatedly pointed out, tliat no Court of exe¬ 
cution can entertain an objection that the 
decree under execution is inoperative 
in law. [Benode IM v. Broiendra ICutnar 
(7); Hassain Alt v. (ratizi Ali (8); Rash 
Behari v. Thakur Joynanda (9); Dehsndrti 
Nath\. Prosanna Kumar (10) Sundarappa 

(5) (1864) lo Ir. C. U. K. 420. 

(6) (1867) J. U. 2 C. L. R. 244. 

(7) 29 C. 810. 

(8) 31 C. 179. 

( 9 ) 4 C. \t. .1. 476. 

(10) 6 C. L. J. 328. 
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Sreeramulu (11); Sndindra y. lindmi 
UJ):and Arunachallamy, Mnrngappa (13). 
1 he question which the plaintiff seeks to raise 
here, is that the certificate, sought to be made 
against her by the Revenue Authorities, has 
been made wholly without jurisdiction. A 
question of this description cannot possibly 
be tried by an execution Court, and the 
bubordinate Judge appears to liave overlook- 
ed the elementary principle that no question 
touching tlie validity of a decree, can be raised 
in the course of proceedings in execution of 
that decree, liut even if tho point was one 
which might be deemed included within the 
scope of section 244, the question whether 
section 241 is a bar to a suit of the present 
description, is by no means free from diilicnl- 
ty. Ihe Subordinate Judge relies upon the 
cases of lierhamdeo v. UiU 

Band/ (14): Umrd AU v. Rv Lokshmi {ibj and 
Ilari aiitmu y. Chandra Kumar (IG) as 
authorities for the proposition that section 
-i44of the Civil Procedure Code applies to 
execution proceedings under the Public De¬ 
mands Recovery Act. But he has overlooked 
Uiat the contrary view lias been maintained 
in the case of Baghtibam Sakai v. Phnl Kumari 
W). In this divergence of judicial opinion 
it was not right for tl;e Subordinate Judge to 
dismiss the suit summarily on the ground 
that It was not maintainable by reason of 
section 244; in fact, the Subordinate Judge 
appears to us to have very imperfectly ap- 
pieciated the ditiiculty of the questions wl.ich 
he assumed arose for his consideration The 
second ground upon which the judgment 
of the bubordinate Judge is assailed, must 
consequently prevail. 


I of the liiird ground taken on 

behalf of the appellai.t, it has been urged 
that section 15 of the Public Demands Re¬ 
covery Act has no application to the circum¬ 
stances of the pre.sent case. That section 
read with section 17, sub section (1), shows 
Uiat the suit contemplated is a suit in a 
^lyil Court for cancellation of a certificate 

duly made. Here the allegation of the plain- 


(12) 9 Vso ■ *°-- 

(13) 12 M. .lOS. 

(Uj ,32 0 «91 , 1 C. L. J. 3tU 

( 34 C 7R7 \ ”0. 

• 7 , n 7-t5. 

t'7) 1 C. L. J. 542; 32 C. 113u. 


tiff-appellant is that the certificate has not 
been duly made; and that in fact; the pro- 

cedure adopted by the Revenue A uthorities has 
been strictly without jurisdiction, 'I'he plain- 

tiff contend.s that a certificate was originally 

made against tiie Alukherjees for recovery 
of a Mim duo under the imstalment-bonfi 
executed by them; that when their estate 
vested m tho Receiver, the name of the latter 
was improperly substituted in the place of 

A\Iukherjees, and linally, that after her own 

purchase, her name was, in a wliolly unautho¬ 
rised manner, substituted in the place of the 
-Mukherjee and the Receiver. The plaintiff 
argues upon these aliegation.s tiiat the proce¬ 
dure adoptetl was never contemplated by the 
framers of the J^uhlic Demand.s li^covery 
Act; and that, even if it is assumed that a 
cei tifiente liad the force of a decree for certaio 
speched purpose.^, tliere is no provi.sion of 
the law under which her name could le suh- 
•stituted 111 the place of the .Mukherjees as the 
judgmeiit-dehtor. This aspect of the case lia.s 
not been at all appreciated by the Subordinte 
Jiidpe. It IS dilllcult to perceive how- tho 

provisions of .section 23-i or 24.S of the Civil 

Procedure Code under colour of which the 
Revenue Authorities appear to have acted 
oould have any possible application to the 
circuinstance.s of the case before us. The 
original judgment-delitors are not dead: the 
Receiver also i.s alive. Upon what conceiv¬ 
able principle, it may well be asked, can the 
present plaintiff be sub-.tituted in the certi¬ 
ficate as tlie legal repre.sentative of the origi- 
.lal ,udB,ueiit.<lehtor,s i- The principle which 
underlies the decision.s of this Court in the 

- 1 , Nufe.rm, (us) ,,„a 

murom.ll.ur ben v. A(,ra lianh (19). undoubt- 
ediy militates against the view that the 

plaintiff could be treated as the legal repre- 
sentative of the -Mukherjees against whom the 

onginal certihcale had been made. It is con- 

ceivah e that the plaintiffs might be ren¬ 
dered liable for sums due under the Bengal 
Draiuage Act on .some principle which has 
not been explained to ms. But it seems to 
be fairly clear that the attempt wl.ich ap- 
pears to have been made by the Roveiiue 
Authorities to fasten on the plaintiff the 
liability imposed on the Mukherjees by the 
instalment-bond was never sanctioned by 
the Legislature. I„ this connection, it is well 

(IM) 7 W. H. 30S. 

(l9joC. 86. 
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to bear in mind tliat, as repeatedly ruled by 
this Court and by the Judicial Committee, for 
the validity of a certificate under the Public 
Demands Recovery Act, the essential pre-re- 
(luisite is a strict compliance with the pro¬ 
visions of the Statute v. iScrrc/u?'// o/' 

Stoic (*20) ; Mahomed Abdul }[ni v. Otijra) 
(2\) Baij 2<(ith v. Uamgat {21): Bai} AWA 
v. liauKjot (2o)]. In any event, the suit as 
framed seeks for a declaration that the certi- 


licate has not been duly made against the 
plaintiff, lo a suit of tiiis description the 
special period of limitation provided by sec¬ 
tion .5 of the Public Demands Recovery Act 
has no imaginable application. In support 
of this view, tlie Subordinate Judge, we ob¬ 
serve, placed reliance upon tlie case of Gopol 
Bas Hardeo Dos (21-). Rut that case was 
of an entirely different description and was 
for the reversal of a sale held in execution 
of a certificate. A careful perusal of the 
.judgment would have shown to t’.e learned 
Subordinate Judge that the case had no 
direct hearing upon the question raised be¬ 
fore him. The third ground upon which the 
decision of the Subordinate Judge is assailed 
must consequently prevail. 


The result, therefore, is tliat this appeal 
IS allowed and the decree of tlie Subordinate 
Judge set aside; the case is remanded to 
liim for trial on the merits upon such evi¬ 
dence as may be adduced by the parties. Tlie 
appellant is entitled to her costs in this 
Court. The costa in the Court below will 
abide the^ ultimate result. Coder section l.'i 
of the Court l''ees Act, we direct that the 
Court-fees paid by the plaintiff upon the me¬ 
morandum of appeal presented by her to this 
Court, be returned to her. 


(•^0) 17 C.414. 

{n) 20 C. 20 1. A. 70. 
(22; 5 C. L. J. 087. 

(23) 23 C. 776; 23 I. A. 40. 

(24) 5 C. VV. N. 80. 


Appeal allowed. 


CALCUTTA HIGH COURT. 

Mi-scellaneous Civil Appeal No. 235 

OF 1910. 

April 21, 1911. 

PrcAen/: — Mr. Justice Mookerjee and 
Mr. Justice Caspersz. 

BLSWA NATH PROSAD MAHATA— 

DeCEEE- HOLLER—APPELLANT 

versos 

RHAGWANDIN PANDEY— Juogaient- 

DEinoR—R espondent. 

Lrenifiiot oj drcrce—Objeclion that decree in validy if 
Clin be (aken in c.vecniinn —Mortijagc^decrec by consent — 
Insfolnirnt^ilecree—Order absolute —TfTn'ccr by judg^ 
ment.debtor-Transfer of Property Act (IV of 1882;, 

88 , 80. 

It is not open to u Court of execution to consider 

the validity of the decree of which execution is 
.'bought. 

And a judgiin-iit-dehtor cannot in execution pro¬ 
ceedings object that the decree has not been passed 
by a C(jurt of competent jurisdiction. 

y>nfjaiidra Unla Chou'dhurani v. Secretary of State, 10 
Ind. Cas. 032; relied upon. 

niortgage-decree was passed by consent in those 
terms; “The judguient-debtor is to pay Rs. 1,200 to 
th<‘decree-holder by instalments of Its. 1 .5 a month, 
upon failure to pay three instalments, the decree- 
holder is to become enfitlcil lo take out execution 
uithout any order absolute”: 

llrhl, tliat as the mortgage-decree was jiaj’ablo by 
Instalments, it was not a decree in the terms of sec¬ 
tion 8 H fit t lie Transfer of Property Act and, therefore, 
the provisions of section SO were inapjilicablc. 

Ibrhoo Sinyh V. Birbluiram Sahn, 1 Jiul. Cos. 677; 

10 U. b. J. 91, referroil to. 

An order absolute is entirely forthe benotit of tlie 
inortf/agor, and it he delilxmitelv waives his right In 
this bclialf, it is not open to him suhscfjuently to 
turn roiitul and contfuiil that, the decree-holder is not 
entitled to excente I ho decree without an order 
a b.‘iolnte. 

Appeal from tlie order of the District 
Judge of MozalTarpur, dated February 21st, 
1910, coiitiriDing that of the Munsif of 
Mozaffarpur, dated June 22nd, 1909. 

Rabu trovash Chmidra Mitter, for the Ap¬ 
pellant. 

Fabu Buldeo A'« a(n for the Respond¬ 

ent. 

JUDGMENT.— We are invited in this 
appeal to set aside an order by which the 
District Judge, in concurrence with the Court 
of first instance, lias refused execution of a 
mortgage-decree made by con.sent of parties 
on the 5th February 1902. The judgment- 
debtor, now respondent, objected to the exe¬ 
cution of the decree, .substantially on three 
grounds; namely,/irif/, that the decree was 
made without jurisdiction, secondly, that the 
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decree had not been made absolute; and 
tkirdly^ that the application for execution was 
barred by limitation. The Courts below, liave 
concurrently held that as the decree has not 
been made absolute, it was incapable of exe¬ 
cution. Upon the present appeal by the 
decree-holder, the learned Vakil for the judg¬ 
ment debtor has sought to support the deci¬ 
sion of the Courts below not only on the 
ground mentioned but also on the additional 
ground,whichwasoveiTuled by botlitheCourts 

below, that as the decree was made without 
jurisdiction, it was incapable of execution. 
Two questions, therefore, require consideration 
namely, wliether the objection can be 

entertained in these proceedings that the dec¬ 
ree is incapable of execution because it was 
made without jurisdiction, and secondly, whe- 
tlier it can be executed altliough it lias not 
been made absolute. 

In so far as the lirst of the points is con¬ 
cerned, it is manifest that it does not arise 
for examination in execution proceedings. As 
pointed out by the Court in tlie case of 
iNogendm Bala CliOU'dlirant w The .':iecrefary of 
State fur India (l)], where the earlier authori¬ 
ties on the point will be found reviewed, it 
is not open to a Court of execntion to consider 
the validity of the decree of which execution 
is sought. The leurned N^akil for the respond¬ 
ent has, however, suggested that it is com¬ 
petent to a Court of execution to refuse exe¬ 
cution of a decree on the ground that it was 
not passed by a Court of competent juris¬ 
diction. We are unable to accept this conten¬ 
tion as well-founded. Section 41 of the 
Indian Evidence Act provides that any party 
to a suit or other proceeding may show that 
any judgment, order or decree, which is rele¬ 
vant under sections 40, 4l or 42 and which has 
been proved by the adverse party, was de¬ 
livered by a Court not competent to deliver 
it or was obtained by fraud or col¬ 
lusion. The application of this rule, it 
will be observed, is limited only to cases in 
which a decree is treated as relevant under 
sections 40, 4l or 42 of the Indian Evidence 
Act. None of these sections has any applica¬ 
tion to execution proceedings. Section 40 
deals with the question of relevancy of a 
judgment, order or decree as barring a second 
suit or trial. Section 41 relates to the relevancy 
of a judgment in rem-, while, section 42 

deals with the question of relevancy and 

(1) 10 lad. Cas. 032. 


effect of judgments relating to matters 
of a public nature. When, however, an 
application is made for execution of a 
decree, the execution proceeding is a 
continuation of the suit, it is incumbent 
upon the Court to execute the decree, because 
it is tlie duty of the Court to give to the 
successful pai’ty the fruits of the litigation. 
Consequently, tlie principle which underlies 
the ca.se of ICajih Banda v. Lakhan Sendh 

(2) and Xistarini v. Xnndo Lall (3), has no 
application to proceetlings in execution of dec¬ 
rees. Tlie inference is irresistible that it was 
not open to the judgment-debtor to take ex¬ 
ception to the execution of the decree upon 
the allegation that the decree had not been 
passed by a Court of competent jurisdiction. 

In so far as the second objection taken by 
the judgment-debtor is concerned, it is, in 
our opinion, entirely unsubstantial. The dec¬ 
ree was made by consent of parties on the 
5tli Eehruary 1902, and was in these terms. 
The judgment-debtor was to pay Ks. 1,20U to 
tlie decree-holder by instalments of Ks. 15 
a month; upon failure to pay three instalments 
the decree-holder was to become entitled to 
take out execution without any order absolute. 
It is contended on behalf of the decree-holder 
that the contingency contemplated by the 
parties has happened and lie is entitled to take 
out execntion w’ithont any order absolute. In 
reply, it is argued by the judgment-debtor 
that unless an order absolute is made under 
section fc'9 of the Transfer of Property Act, 
the decree is incapable of execution. There 
i.«, in our opinion, a two-fold answer to this 
contention. In tlm./iV^i pla^'e, the raortgnge- 
decree was payable by instalments and was 
consequently not a decree in terms of .section 
of the Transfer of Property Act, so that, 
as explained in Bechoo Singh v. Bichharani 
Sahn (4), tlie provisions of section S9 have, by 
their very terms, no application. In the 
second place, although the Court may have 
inherent jurisdiction to make an order ab¬ 
solute even in cases of mortgage-decrees pay¬ 
able by instalments, the judgment-debtor 
may, as he has done here, waive his right to 
ask for such an order. As was pointed out 
in the case just mentioned, the object of an 
order absolute is to afford to the mortgagor 
an oppor: unity to sliow that the preli- 

(2) 27 C. 11;3 C. W. X.6130. 

(3) 20 C. 891; 3 C. \V. X. 670. 

(-1) 10 C. L. J. 91; I bid. Cas. 077. 
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miliary decree lias been satiplied. Conse¬ 
quently, when an application for an order 
absolute is made by the mortgagee, decree- 
holder in a case not falling strictly within 
the letter of section b’S of tlie Transfer of 
Property Act, as it is entirely for the benefit 
of the mortgagor, it is competent to 
the Court to give notice to the judg¬ 
ment-debtor and to deal with the appli- 
cation on the merits. But it does not follow 
that an order absolute is necessary in the 
case of every conditional or contingent decree; 
at any rate, there is notiiing to debar the 
judgment-debtor from waiving the advantage 
of an order absolute, because there is nothing 
to prevent the parties to a litigation from 
waiving the advantage of a particular law 
or rule, if that law or rule is not based on 
public policy and is intended solely for the 
benefit or protection of an individual in bis 
private capacity [Bechoo v. Bichharnm (4)]. 
As we have already explained, an order ab¬ 
solute is entirely for the benefit of the 
mortgagor, and if he deliberately waives his 
right in this behalf, it is not open to him sub¬ 
sequently to turn round and contend, as is 
done in this case that the decree-holder is 
not entitled to execute the decree without an 
order absolute. It follows, therefore, that the 
two grounds on which execution is resisted 
are wholly unfounded and must be overruled. 
The question of limitation, however, lias not 
been considered by the District Judge, and 
must be inves^tigated. We may add that it 
has not been suggested liere that any payments 
liave been made by the judgment-debtor to¬ 
wards the satisfaction of the decree,but if any 
such payments have been made, it will be 
open to the judgment-debtor to prove them 
in accordance with law. 

llie result is that this appeal is allowed 
and the order of the District Judge set aside, 
the case will be remitted to him in order that 
the question of limitation may be considered. 
The appellant is entitled to his costs both 
in this Court and in the Court of appeal below. 
The coats in the Court of first instance will 
abide the result. We assess the hearing-fee 
in this Court at three gold moJuirs. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
Civil Rule No. 5044 or 1910. 
March 3, 1911. 

Present: —Mr. Jusice Mookerjee and 
iMr. Justice Caspersz, 

DLOSARAN LAL SINGH— Judgment- 

1>L BTOR — PeTITIONEIv 


1 RAYAG RAM SAHU— Decree-holder— 

Opposite Party. 

Krccufi,^,, of th’crec—Dcrrce ohtained in Sonfhal 
I <i>ynn„ahs—Xo anr.sf in execution - Transfer of decree 
tn Court outside Southal rnnjannahs—Whether decree 
may br e.iccntcd by arrest ofjudgweut.debtor. 

A decree which was ohtained in the Court of the 

Deputy CollectorofDeoghur in theSonthal Pargannah* 

and which could not liave been executed by the arrest 
oftho judgment-dcUor if it had been executed in 
any of th.. Courts in the Sonthul Pargannahs, may bo 
cxecufed by liis arrest, when it is trausfeiTod to any 
Court for execution outside the Sonthal Pargannahs. 

Kule apainst tlie order of the Dintrict 

.Judge of Patna dated November 29tli, 1910. 

Pahu Surendra Nath Olw^haJ, for the 
Petitioner. 


Babu Chandra t^ckhar Prosad Singh, for the 
Opposite Party. 

JUDGMENT.—lu tbi.s rule we are 
invited by the judgment-debtor to set aside 
an order for his arrest made in execution 
of a decree obtained against him on the 31st 
Marcl. 1908 in the Court of the Deputy 
Collector of Deoghar. 'J'he decree-holder 

obtained a consent decree for money again.st 

the petitioner and subsequently applied for 
transfer of the decree to the Court of the 
Munsifof Bankipore. The application for 
transfer was granted and a certi icate of the 
amount due was forwarded in dus coarse. It 
IS argued before us. that iiiasn uch as this 

decree, if it had been executed ii, any of the 

Courts in the Sonthal Pargannal s, could not 

have been executed bv the arrest of the 

.judgment-debtor, the decree-h Jder is not 

entitled to ask for his arrest sven if the 

decree is under execution in th • Bankipore 

Court. 1 here IS, in our opinion, no force in 
this contention. 


Under section 3 ofReguIation Iirofl872a.s 

1899, sections 

223 to 22a of the Code of Civil Procedure 
of 18-2 are applicable to Courts i i the Sonthal 
Pargannahs. T. hecorresponding s* ctions of the 
Code of 1908, namely, sections 3 ) to 42 are 
consequently applicable. It wa.: thus com¬ 
petent to the Deoghar Court to transfer the 
decree under section 39, sub-section (1); 
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clause (<i). It canMt be disputed, therefore, 
that the order for transfer was made with 
iurisdicticn. Now section .id provides that 
the Court executing a decree sent to it shall 
liave the same powers in executing such 
decree as if it had been passed by itself, it 
is not disputed that it this decree had been 
passed by the Bankipore Court it could have 
been executed by the arrest of the judg¬ 
ment-debtor. The judgment-debtor, therefore, 
may be arrested in execution of this decree, 
although it was originally passed by the 

Deoghur Court. 

The result i.s that the view taken by the 

Courts below is atlirmed and this rule 

discharged with costs. We a.s.sess the 

hearing-fee at one gold mohur. 

UhIv (lischargcd. 


CAliCCTTA men COURT. 

Civil. Role No. 1 t'Jb of 11)11. 

March dO, llUl. 
aMt. Justice Mookerjeo and 
Mr. Justice Caspers/.. 

SHKO UARSAN UAL—Jciai-MENT okuior 

rETlTlONKli 


vfrsti^ 

Bahu ISISHUN UARCIASH NARAIN 

SINGH—I)ecrek-hoi.der—()ppcsite Uauty. 

Jkuyul Tenoitcy Act (VIII vf J88.V. iDit, 
^Fxecutivu of decree—Dcca-e mode bij i‘p>ci(d ojjicer— 
Order ioexeculion >nadc by officer not >>pec,nUy cm. 
poicered-Appe(il, nhefher lies-Vcpo„t under s loJ.l 
-.-Derree crccufed fornhofe omonnt tafhout dcductuiy 

amount deponiled under />. lo.bl. 

The tost to Ik; applied ii» doiermiuiiig whether an 
order in execution is appealahio under clause (h) of 
Kcctiou 153 of the Ikuigul Tenancy Act, is the quah. 
lication of the ollicer who passed that order and not 
that of the odicer who passed tlic decree in tlie suit. 

'Ihcrctore, when an order for the reversal of a sale 
in execution of a decree is made hy an oflieer not 
specially empowered to exercise linal jurisdiction, the 
order is open to appeal although tlie decree '\a.s 
made by an oHiccr specially empowered. 

Mtliough section 153A of the Hcngal Tenancy Act 

docs not specitieully proscribe the nmde of ai»pl\nig 
the money deposited by a person at wliose instance 
an fj* jKirhf decree is set aside, yi't it is reason¬ 
ably clear that the intention of the Legislature was 
that if at ro-trial the decree is uUiimiUdy made 
ill favour of the landlord, ho should, in the tirst 
iuHtance, ajiply the sum deposited towar»ls satisfaction 
of his decree and take out execution for tlio Imlancc 
only of the judgment-debt. 

Rule against the order of the Sub-Judge of 
Mozaffarpur, dated December 15th, 1^10, 
reversing that of the JIunsif of Motihnri, 
dated June 2l8t, 1910. 


B.ihu? JJ'iUeo yarain Singh and i 

Chandra Sarkar, for the Petitioner, ^ 

Babas Uohendra Nath Rov and hr.Ana 
Prasad Snrhadhikari, for the Opposite Party. 

JUDGMENT. -We are invited in thi.s 
Rule to set aside an order by which the 
Court below, in reversal of an order of the 
original Court, ha.s directed an execution- 
sale to be conHrmed. It appears that on the 
15th August 1905 the landlord, opposite party, 

obtained an cr pur/e decree for rent against 
the petitioner. He took out execution of this 
decree and brouglit the holding to sale. On 
the l3th AMay 1908. upon tlie applicationof tlie 
'tenant, the decree and the .sale were set aside. 
At the same time, under section lo3A of the 
Bengal Tenancy Act. the tenant deposited 
a sum of Rs. 40-10-6 to the credit of the 
landlord-decree holder. This sum repre¬ 
sented the amount for which execution had 
been taken out at that stage. The suit was 
re-heard and on the 1-Uh September 1908, 
the landlord obtained a decree. This decree 
substantially allirmed the previous decree hut 

as co.sts were awarded on a higher scale, tlie 
landlord became entitled to recover Rs. 63-13. 
Tlie landlord then took out execution 

for the whole of tlie sum; in other words, he 

ignored the amount which at Ins instance the 
tenant had been compelled to depo.sit in his 
favour on the Pith May 1908. The sale took 
place on the 3rd Marcli 1909. The land¬ 
lord was the sole bidder on tlie occasion, and 
he purcha.sed tlie property for the amount due 
under his decree, namely, Rs. 68-13-6. It is 
worthy of note that in the sale proclamation, 
the property had been valued at Rs. 30 only, 
although subsequently he offered a bid in res¬ 
pect tliereof for the whole of the judgment- 
debt. The sale was confirmed on the Utli 

April 1909. No application was made for 
delivery of possession till some months after- 
ward.s, and on the 18th November following 
the writ for delivery of possession was issued. 
On the 11th December, the writ was return¬ 
ed unserved for want of an identiHer and an 
order was made for a fresh issue of the writ. 
It appears from the return of tlie serving 
officer that the writ was served on the ISth 
December. Two days later, tlie judgment- 
debtor made the present application to set 
aside the sale. He stated that he had been 
apprised of the execution proceedings and of 
the .eale only a week before, wlien he liad 
been arrested in execution of a subsequent 
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decree for arrears of rent obtained by the 
laTidlord, and be impugned tlie validity of the 
sale on the ground of fraud and material 
irregularity in its conduct. Tlie Court of 
first instance found in bis favour and direct¬ 
ed the sale to be set aside. Upon appeal 
the learned Subordinate Judge has reversed 
that decision and directed the confirmation of 
the sale. 

On behalf of tlie judgmeut-debtor, we have 
been invited to set aside tlie order of the Sub¬ 
ordinate Judge on two grounds, namely, 
tliat the appeal preferred to liim was incom¬ 
petent under section 153 of the Bengal Ten¬ 
ancy Act; and secondly, that there has been no 
proper trial of the appeal on the merits. 

In support of the first ground, it has been 
urged that as the decree, of which execution 
was taken out, was made by an officer specially 
empowered by the Local Government to exer¬ 
cise final jurisdiction, no appeal lay against 
the order for reversal of the sale lield in exe¬ 
cution of that decree. In support of this 
proposition reliance has been placed upon tlie 
case of Shyama Charan v. Dehendra 

Nath Mukerjee (1). It has further been con¬ 
tended that the effect of the decision of a 
Full Bench of this Court in Kali Mnndal v. 
Rnmsarbaswa Chakravarti (2) has been con¬ 
siderably qualified, if not completely destroy¬ 
ed, by the explanation added to section 153 
of the Bengal Tenancy Act by Act I of 11107 
(B. C.). In answer to this contention, it has 
been argued by the learned Vakil for the 
landlord, opposite party, that as the order for 
reversal of the sale was made by an officer 
not specially empowered to exercise final 
jurisdiction, the order was open to appeal, 
and that it was immaterial that the decree 
liad been made by an oflicer specially empower¬ 
ed. In our opinion, the contention advanced 
by the learned Vakil for the petitioner is un¬ 
sustainable. 

Section 153 provides—We quote only .so 
much of the section as is applicable to the pre¬ 
sent case—that an appeal shall not lie from 
any order passed in tlie first instance in any 
suit instituted by a landlord for the re¬ 
covery of rent, where the order is passed by 
any judicial officer specially empowered by 
the Local Governmentto exercise final juris¬ 
diction under the section, and the amount 
claimed in the suit does not exceed fifty 

(I) 27 C. 484. 

(2) 32 C. 9>7; 1 C. L J. 476; 9 C. W. N. 721. 


rupees. It may be conceded tiiat according 
to the case of Shyama Charan Mit.ter v. 
pehendra Nath Mukerjee (1) the term “suit” 
in section 153 includes execution proceeding."’, 
and that consequently the provisions of the 
section apply not merely to order.s made in the 
cour.se of a suit strictly so called but also to 
orders made in the course of execution proceed¬ 
ings. It may also be conceded that theeffect of 
the decision of the Full Bench in the case of 
Kali Mandal v. liamsarba>iica Chuchtrhutty 
(2) has been considerably restricted by 
virtue of the explanation subsequently add¬ 
ed to section 153. But, still, the question 
arises whether the test to be applied to de¬ 
termine whether an order is appealable 
under clause (5) of section 153 is the quali¬ 
fication of the officer who passes that order 
on tlie qualification of the officer who passes 
the decree in the suit. In our opinion, 
there is no room for controversy tliat whe- 
tlier an appeal lies or not must be determin¬ 
ed^ with reference to the qualification of the 
officer who passes tlie order against which 
t le appeal js preferred. The language of 

section 153 cannot possibly admit of the in¬ 
terpretation .sugge.sted by the learned Vakil 

for the petitioner, namely, that if the decree 
in the suit has been passed by an officer 
empowered to exercise final jurisdiction every 
order made in execution of the decree is final, 
irrespective of the qualification oftheofficerby 
whom such order may sub.sequently be passed. 

e must hold, consequently, that the first 

ground upon which the decision of the 

bubordiiiate Judge is a.ssailed ca*iriot be sus- 
tiined. 

In so far as tlie second grourd urged by 
thelearned Vakil for the petiti ner is con- 
cerne , it is areued that the ^ase has not 
been properly tried by the Subordinate 
Judge and that he has overh oked many 
important considerations, with the result 
that he has arrived at an er-oneous and 
unjust decision. In our opini m there is 
considerable force in that cont. ntion. The 
Subordinate Judge, in the fir t place, has 
taken an erroneous view of the undamental 

point in the case. As we hive already 

stated, the tenant-judgment-dehtnr on the 

13th May 1908 made a deposit of Hs. 46.10-(> 
to the credit of the landlord wli. n an order 
for reversal of the ex parte dec 'ee and tlie 
sale held on the basis thereo ‘was made 
in his favour. The Subordinate Judge has 
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held that the landlord wa-^ not hound to 
allow credit to the tenant for tlie deposit so 
made. No doubt, section 153 A does not speci¬ 
fically prescribe the mode of application of 
the money deposited by tlie person at whoso 
instance the ex parte decree has been set aside. 
Bat it is reasonably clear that the inten¬ 
tion of the Le(fislature was tliat if, at the 
re-trial, the decree is ultimately made in 
favour of the landlord, he should, in the 
first instance, apply the sum deposited to¬ 
wards satisfaction of his decree. In the case 
before us, an examination of the record shows 
that the deposit was made to the credit of 
the landlord. Consequently, it was not open 
to the judgment-debtor at any stage subse- 
(luent to the deposit, to apply the money for 
lii.s own benefit. As the money was de¬ 
posited to the credit of the landlord, he 
was, in our opinion, bound to apply it in 
part satisfaction of the decree ultimately 
made in his favour, and was entitled to 
take out execution for the balance only 
of the judgment-debt. In the second place, it 
is clear that tlie Subordinate Judge has 
completely overlooked the bearing of the im¬ 
portant circumstance that no application was 
made for delivery of pos.sei-sion by the land¬ 
lord till some months after the decree had 
been made and the sale had taken place. As 
we havealready stated, the writ fur delivery of 
possession was not issued till the 18 Novem¬ 
ber 1909. Tlie first attempt was infructuous 
by reason of the default of the decree-holder 
himself and possession was not delivered till 
the 18th December. Two days later, the 
judgment-debtor made an application for re¬ 
versal of the sale, and lie contended that he 
had been kept by the fraud of tlie decree- 
holder from the knowledge of his right to 
have the sale set aside. The Subordinate 
Judge has not considered the truth of these 
allegations, but has examined the case from 
the opposite point of view. He has stated 
that the decree was made after contest, and 
that, upon the evidence, it wms clear to him 
that the execution proceedings had tal;en 
place regularly. He has also relied upon the 
circumstances that mention was made of this 
sale in the plaint in a subsequent suit institut¬ 
ed by the landlord against the tenant and 
that the inference was irresi.stihle that the 
tenant must have read the plaint and have 
been thus apprised of the .sale, eirlior than 

the 18th December 1909. But there i.s no 


evidence to .show tint the allegations in the 
plaint were ever br.ought to the notice of the 
tenants. IVliat thin appea-s at first sight to 
be a finding of fact by the learned Judge 
turns out, upon examination, to l^o based upon 
no evidence at all. It cannot also be over¬ 
looked that the landlord valued the property 
at Rs. .SO for the purpose of an entry in tfie 
sale proclamation, althougli he was himself 
prepared at a subsequent stage to offer a bill 
fcr Rs. fi8. The Subordinate Judge has over¬ 
looked tlie bearing of this circumstance and 
has also failed to consider that there was no 
bidder pre.>entat tlie sale except the landlord 
liimself. As regards the value of the property, 
the Court of first instance found that the hold¬ 
ing, which comprises? hifjliasund iOcottahs, had 
been purchased by tlie landlord for Rs, 

The Court also found that the ordinary rate 
at which lands of this description are sold in 
that part of the country is Rs. 50 a higha. 
The Subordinate Judge has not examined this 
part of the case, hut, upon what materials we 
are not aware, has stated that the value of the 
property must be at least Rs. 150. lJut if 
the value be taken to be R.-^. 150 and not 
Rs. 500 as found by the original Court, it is 
clear that there was a deliberate mis-.statement 
of the value by the landlord for the purpose of 
the sale proclamation, and that he has pu'- 
chased the property at less than lialf its 
value. 

Upon a review, then, of tlie wliole case, it 
appears that the landlord took out execution 
for a larger sum than he was entitled to do; 
lie deliberately mis-stated its value in the sale 
proclamation and in the absence of all com¬ 
petitors purchased it for a small fraction of 
its real value; and finally he designedly re¬ 
frained from taking out writ for delivery of 
pis«ession for several months after tlie sale 
had taken place. The circumstances under 
which the property has been .sold, therefore, 
do not hear careful scrutiny. Tlie Subordi¬ 
nate Judge, when he reversed the decision of 
the Court of first in.stance, was, in our 
opinion, serioa.sly in error and there was no 
proper trial of tlio appeal by him. 

'I'he result i.s that thi.s Rule is made abso¬ 
lute and the oi-der of the Court of the first in¬ 
stance re.stored. 'I'he p:^titioner is entitled to 
co.sts in all tlie Court-i?, We as.sess the hearing 
fee in thi.s Court at three g'dd molmrs, 

fettle ma Ic nhsuJu/i\ 
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CALCUTTA HIGH COURT. 

(/ivii, Role No. 4G49 op 1910. 

MarHi 24, 1911. 

Pref:f>nt: —Mr. Justice Mookerjee ami 
Ivlr. Justice Caspersz. 

TAUAliATI KOER - Pi.aintipf—Petitioner 

versus 

Lain JAGDEO NARAIN and others— 

Defendants—O rrosirE Partv. 
iimitoHon .tri (IXf>f 1008), 12—— Ai'i'li- 

C'llioii fnr copij of jmhjini'nt muJ drcrcc — iio( 
ivii^y -('opy of jiiiUjiiu'ht ililirnrtl — Ai'plicatioH Jor 
citfiij of Aeci'fi'-to he freateiJ as pt'mhny—Time hetivcen 
date oj siyniiKj deerrr and dale udicn copy of drecec 
ica.v ready to he deducted — Tit'rlsion petitiou treated as 
)rieinoranduin of appeal. 

A suit wns (lisinissod, by the first Court in whicli 
it wns institutod on June 3()th 1010, on July 2 ik 1, 
1010. The plaintiff witli a view to tile an aj)peal 
applied for ropic's of the jiidpTniont and decree. He 
filed a certain number of folios and the prescribed 
Court-fee. 1 he copy of the judj»ment was ready on 
July 8th, but the (leeree had not then been .e|"i:ed 
by the Judge On tliat date one unused folio as also 
Court-fees of the value rtf Us. 8 were returned to 
him. 'I'he decrer'was signed on July lltli, and rtn 
July 15th the plaintiff made a frr'sh application for a 
copy of the decree. This copy was ready on July 
20 th and he filed his appeal on .\ugust IVth. but it 
was dismissed on tin* ground that it was barred bv 
limitation: 

//c/d, that the plaintiff was entitled to doiluct the 
time between the delivery rtf the judgment and the 
signing of the ilccree. 

Bani Madhub Hitter v. }[atunyiui l.'l C lot, 

follow’cd. 

f/r-’/r/. also, that, when the copy of the jinlgment 
was readv, the unused folio ought not to have boon 
roturnod as the application for a copy of the (h‘cree 
w'as still ponrling, and the idaintiff should not have 
been obliged to make a fresh application for the copy, 
tliat the application for a copy r)f the decrc'e made r»n 
July 2 ihI should bo treated as a pending application on 
July lltb when the rloeree was signerl, that the plaint¬ 
iff was entitled tri deduct the time lietween July 1 Itli 
andJuly 20th when the copy of the decree was rearly, 
and that the opi»eal was filed within time: 

Held, further, that the plaintiff ought to Imve filed 
a second appeal to the High Court as the order of 
the low’er Appellate Court dismissing the appeal was a 
decree. The High Court treated this application for 
revision as a memorandum of appeal. 

Rule against an orJer dismissing an appeal 
on August, 19th, 1910, preferred to the Court 
of the District Judge of Uarblianga, from the 
decree of the first Munsif of Darbhanga, dated 
June 30tb, 1910. 

Babu Chandra Sekhar Banerjee, for the 
Petitioner. 

Babu Jyotish Chandra Sarknr, for the 
Opposite Party. 

JUDGMENT.—The sole question for 
consideration in this rule is, whether the 
appeal preferred to the District Judge was 


properly dismissed as barred by limitation* 
The suit was dismissed by the Court of first 
instance on the 30th June 1910. The plaint¬ 
iff, with a view to prefer an appeal, applied 
on the 2nd July 1910 for copies of the judg¬ 
ment and decree. He filed 20 folios for the 
purpose and also Court-fees as prescribed by 
the rules. The copy of the judgment was 
ready onthe 8th July, but the plaintiff did 
not take delivery of it till five days later. 
It appears tlmt at the time when the copy of 
the judgment was ready for delivery, the 
decree liad not even been signed by tbe 
Judge ; as a matter of fact, the record shows 
that tlie decree was signed on the 11th July. 
On the 13tli July the copy of the judgment 
was delivered to the plaintiff, and apparently, 
pursuant to an order made on the 8th July» 


it was barred 
the order of 


when the decree was not yet in existence one 
unused folio as al.so Court fees of the value 
of Re 1-8, were returned to him. It is stated 
on behalf of the plaintiff that he was informed 
at the time that the decree had not been 
prepared. Consequently, on the loth July 
1910, he made a fresh application for copy 
of tile decree. Tiiiscopy was ready on the 
20th July, but the plaintiff did not take de¬ 
livery till the 5tli August. The appeal was 
filed on the 17th August, and dismis.sed two 
days later on tlie groiirH that 
by limitation. In our opinion, 
dismissal cannot be supported. 

It is clear, upon the authority of the deci¬ 
sion of tin's Court in the case of liani Madhub 
Mftter V. Matungini Oacsi (1), that the plaint¬ 
iff is entitled to a deduction of the time bet¬ 
ween the delivery of the judgment and the 
signing of the decree. Consequently, time 
does not run against him from any date 
earlier than the 11th July 1910. It cannot 
also be disputed tliat, under .section 12 of the 
Limitation Act, the plaintiff is entitled to a 
deduction of the time taken up not only in 
obtaining a copy of the decree but also in 
obtaining a copy of the judgment. ^ fins 
however, is of no assistance to the plaintiffs, 
because the time taken up in obtaining the 
copy of the judgment in this particular case 
Falls wholly within the time which the plaint¬ 
iff is entitled to deduct under t e decision of 
the Full Bench in Bani Madh7ib v. Malungtm 
(1). He cannot, obviously, be allowed to 
have deduction of the same period twice over. 

The ci ia.stlm. therefore, arises whether, taking 


(1) 13 C. 104. 
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time to run against the plaintiff from the 
11th July, 1910 when the decree was signed, 
the appeal was in time. Now, as lias been 
already stated, the plaintiff made an applica* 
tion for copy of the judgment as also of tlie 
decree on the 2nd July 1910. At that time 
the decree was not in existence, and conse* 
quently, the plaintiff could Hie the folios only 
upon an approximate estimate of what would 
he actually required. When the copy of the 
judgment was made ready, the folios unused 
ought not to have been returned as the ap* 
plication for copy of the decree was still 
pending and the plaintiff sliould not have 
been obliged to make a fresli application for 
copy of the decree on the 15th July 1910. 
We may, under these circumstances, treat the 
application for copy of the decree made on the 
2nd July 1910 as a pending application on the 
11th July, when the decree was signed. Conse¬ 
quently, the plaintiff is entitled to a deduction 
of time between the 11th July when the copy 
of the decree was made ready, Iftl>e plaint¬ 
iff is allowed a deduction of this period, there 
is no question that the appeal must be deemed 
as filed in time. It is obvious that the rules 
framed by this Court for dealing with appli¬ 
cation for copies (see General Rules and 
Circular Orders, Volume I, pages 111 to 
117) have not been strictly carried out in 
the case before us, and that is the reason why 
the plaintiff has been placed inthisdifiiculty. 
The view we take is supported by the decision 
in Kali Sankar Bajpai v. Baikanta Nath ^en 

(2) , and Vahili Brava v. Sarr.da Ki'nknr Panlit 

(3) . In any event, as pointed out in those cases, 
even if it was necessary for us to apply the 
provisions of section 4 of the Limitation Act 
of 1908, ample grounds have been established 
by the plaintiff in that behalf. We hold, 
tlierefore, that the appeal was in time ai.d 
ouglitnot to have been dismissed. 

We may add that a preliminary objection 
has been raised by the learned Vakil for the 
opposite party that the plaintiff hassought the 
assistance of this Court in a maimer not 
authorised by law. Therecan be no room for 
controversy that the decision of the District 
Judge that the appeal was barred by limita¬ 
tion was a decree within the meaning of the 
Code of Civil Procedure; the plaintiff should, 
therefore, have appealed to this Court and 

(2) 7 C. W. N. 10.1. 

(3) 3C. W. N.6)l. 


not invited os to interfere by way of revision. 
It is open to us, however, to treat this appli¬ 
cation as a memorandum of appeal, as wa.s 
done by a Full Bench of this Court in the 
case of Mahomed M’ahid nd-din v. llakiman 

(4). But the plaintiff must pay the addi¬ 
tional Court-fee which he would have been 
obliged to pay on a memorandum of appeal. 

The result is that the order of the Court 
below is di.scharged and the ca.se remitted to 
the District Judge in order that the appeal 
may be registered and heard on the merits. 
This order will take effect only upon pay¬ 
ment by the plaintiff of Ks. 15-4 as Court- 
fee within two weeks from tliis date. If 
the Court fees are not so paid, the rule will 
stand discharged with costs. We assess the 
hearing fees at two gold viohnrs. If the 
Court-fee.s are paid and the case remitted 
there will be no order for costs in this Court. 

( 0 ir, c. 7o7; 2 C. \\. N. 629. 


ALL4HABAD HIGH COURT. 
Second Civil Appeal No. 974 of 1910. 

May 18, 1911. 

Preaent: —Mr. Justice Karamat Husain and 

Mr. Justice Chaniier. 

RAM KISHKN DAS — Plaintiff- 

Appellant 

versus 

TANDA MAL and otheks—Defendants— 

Respondents. 

Hiiulu Ltiir—Joluf /(Diiilij—Proitpytij purrha.sfd in 
the nnwe of one mcniher — Pfesniin>tion as to its joints 
«<»•. 

There can be no pivsiunption in favour of a family 
having any joint property nor can it l>e prestmiod 
that property found in the posso.-sion of any one 
inemher of a family is joint family }»roperty, unless 
it is shomi that the family .as .such possessed at least 
some jiroporty. 

Rnmrnj Itii v. Snlih liai, W.K. (18P9) 21-J: Ilfin 
Snfh Rai V. Janhi Jlai, A. \V. X • 1905) 21S; Taruck 
Chnndrr y. Jodheshur Chuiiiler, 19 \V. It. 178: 11 B, 

L. It. 19.3; Xetd Kisto Deb v. linr Chander Tluikur, 12 

M. I. A. 523; 12 W. It. .51; 5 B. L. It. 13 I?. C.); 
Dhnrom Das Pandcy v. Shoina Soondri Dfbinh, 3 M. I. 
A. V29; 0 W. It -13 {!’. C.); CPhind Chnnder v. Dourya 
Parshad,'2'2 W. H. 24S: H B. L. R. :-37; Lakishinan 
Mowirotn v. Jainiiti B"i, OB. 225; Luximan Rao v. 
ifaflar Roo, 2 K. (iO; 6 It. 67 ' B. C.); Moolji LoUa 
V, Goknhlas VtiUa, 8 B. 164; Toolsccdas Ludha v. 
t'reniji Ttirnwda>-\ 13 B. 61; Diearka Das v. Jamina 
Jfns, 13 B L. It 133; 9 Ind. Cus. 948, Joijmahaiidas 
V. AUn Mthia. 19 B. c38; Knnhui Lai v. Dcbi Doss, 
22 A. 141; i.al JSahndifi- v Kanhaiija Lai, 29 A. 241; 
11 C. W N. 417; 16 C. I. .1. : 40. 1 A. L. J. 227; 2 M. 
I.. T. 147: 17 M. L. J. 218; 9 Bom. B. B. .'‘97 iP. C.), 

} cl'ci red to, 
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Second appeal from tlie decision of the 
District Judge of Aligarh, dated 8t!i August, 

1910. 

Mr. Ahfhil Unoof^ for tiie Appellant. 

Mr. J. N. CfiowJhri, for the Respondents. 

junaMKNT. 

Ch AMiER, J.—The appellant, havingobtained 
a decree against two brothers named Gulab 
Rai and Dal Chand, attached a houvse in 
Bulandahahr alleging that it was the property 
of the judgment-debtors. The respondent- 
Tonda Mai objected on the ground tliat he had 
purchased the house from Gulab Rai who 
had been sole owner of it. The objection 
was allowed. The appellant then brought 
the present suit claiming a declaration that 
the bouse was the joint property of Gulab 
Rai and Dal Chand, that tlie sale by Galab 
Rai was consequently invalid, and tliat the 
house was liable to be attached in execution 
of the appellant’s decree. The first Court 
decreed the claim but that decision was 
reversed by tlie lower Appellate Court. 

It has been found that tfie house in ques¬ 
tion was purchased by Gulab Rai at a time 
when he was living in union with his father 
and brother. But there is no evidence tliat 
the family ever possessed any joint property. 
If there is a presumption tliat tlie house was 
joint family property and the burden of proof 
lies on the respondent to prove tliat the 
house was the self-acquired property of Gulab 
Rai, the claim must be decreed, for the 
respondent has not attempted to prove that 
the house was acquired by (xulab Rai with 
his own funds. All that he has pnived is 
that the house was aciiuired in the name of 
Gulab Rai alone. On the question of the 
burden of proof the Courts below have 
differed. Thetirst Court followed thedecision 
of Aikraa.i, J., in Itaniraj I}ai v. S'lUk Uni 
(1). The lower Appellate Court followed 
the decision of Rnox, J., in Hem Nath Rai 
v. Janki Rat (2). 

The point came before Couch, C. J., and 
Glover, J. in 1873 in the case oiTaruckChandsr 
V. Joodkeshteer Ckunder (3)—Sir Richard 
Couch observed that there had been a conflict 
of decisions in the Calcutta High Court which 
it was impossible to reconcile. He referred 
to the decisions of the Privy Council in 

(1) (1899) A. W. N. 2U. 

(2) (1905) A. \V. N. 212. 

(3) 19 W, K. 178; 11 L- U. 193. 


Neel Kisto Deb v. Bur Chander Thakur (4) 
and Dharam Das Pande v. $hama Soondri 
Dehiah (5) as justifyingthe view that,asevery 
Hindu family was presumably joint in food, 
worship and estate, if one member of the 
family was found to be in possession of pro¬ 
perty the presumption would be not that he 
was in possession of it as separate property 
acquired by liim but as member of a joint 
family. 'His judgment in the later case of 
Oohind Ohunder v. Doorga Parshad (6) shows 
that the view was not accepted by other 
members of the Court. In the case in Dharam 
Das Pande v. Shama Soondari Debia (5)^their 
hordships of the Privy Council said,— It is 
allowed that this was a family who lived in 
commensality, eating together and possessing 
joint property. It is allowed that they had 
some joint property and there can be no 
doubt, that under these circumstances, the 
presumption of law is that all the property 
tliey were in possession of was joint property 
until it was shown by evidence that one 
member was possessed of separate property. 
This passage has often been referred to as 
justifying tlie view that property found in 
possession of one member of a joint family 
cannot be presumed to be joint family pro¬ 
perty unlees there is evidence tliat the fami y 
possessed .some joint property. But * 

C. J., referring to this passage said. Now 
with regard to what their Lordships say as 
to the family being posse.-sed of property 

.to seek that the po.ssession of one 

of the joint owners is the possession of all 
would apply to tliis extent that if oneo t em 
was found to be in possession of any property 
the presumption would be not that he was 
in possession of it as separate property ac 
qniredbyhim but as a member of a joint 
family.’’ It .seems to me tliat the passage 
cited from the judgment of their Lordships 
shows tlie necessity of proof that a fami y 
has some joint property before it can be 
presumed that property held by any one 
member is joint family property. 
is supported by the judgment of MelviH 
and Kemball, JJ., in Lakshman Mayaram 
V. Jumna liai {7), in the course of which 
the passage in question and tlie decision of 

(4) 12 M. I. A. 623; 12 W. 11. SI; 3 B. L K. *3 

M. I. A. 229; 6. W. R. 43 (P. C ) 

,i). 2 ' \V. U 24H: 1 1 B. h. R. 337- 

,7. 9 B- 




Vol. X] 


INDIAN OASES. 


BENI MADHO SINGH V, DEBl SARAN DDBE. 

the Privy Counofl in Luj'.iinon Rao v. Mnllar 
Mao (S) are referred to as authorities for the 

proposition that when there is ancestral pro- 

perty by means of which other property may 
have been acquired then it is for the 
party alleging self-acquisition to prove that 
it was acquired without any aid from tiie 
family estate. The necessity of establish¬ 
ing the existence of a nucleus of joint 
family property before the property in pos- 
session of any one member can be pre.‘*ume(l 

to be joint family property is recognised in 
the cases of Moolji LiUa v. Gokuldas VvUa 
K9) onA Tooheydas Ludha v. Premji 7ViV«m- 

ill;. Ihe statement of Sarjent, C J in 
MmohanPas w. AUu Maria (12) that’the 
decision in Yunic/: Chunder y. Joodeshfeer (S) 

Tj* L followed by the Bombay 

liigb Court, cannot refer to the point now 
under consideration. In Kan/nu Lai v. Debi 
Pa^(13) Blair and Burkitt, JJ., said,—“We 
hold that as tlie defendants set up their 
separate acquisition in a suit for the partition 
of a joint family winch admittedly was pos¬ 
sessed as such of some property, the presump¬ 
tion of aw was that the whole of the pro- 
perty of each individual belonged to the com¬ 
mon stock. This is in accordance with the 

view taken by the Bombay High Court. In 

the case oiUl Bahadur y. Kanhaiya Lai (M) 
he Privy Council said.-* ]t is admitted that 
urga Prasad and Ins .sons lived together as 
a joint Hindu family and it is established that 
i»>ere was a considerable nucleus of ancestral 
property ni his hands after the partition 
(between Durga Piasad and his hrother.s) tlie 
onus was, therefore, on the respondent to prove 
tiiat Ins subsequently acquired property was 
ns separate property.” Their Lordships 
Unis recognised the necessity of establish, 
ment o the existence of .some joint property 

ooM *‘eld by all the members 

above, there 

proDertv°i/f^^ family possessed some 
P perty that was sufficient to justify the 

(9J 8 h’TsT' ^ 

(*0) 13'b. g‘i. 

mi I 9 a 

03)22 A. 141.’ 

b. R. 697 (P. CO ^ 
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presumption which the plaintiff wished the 
Court to make, and I do not understand why 
Aikman, J., went as far a.s he did. The text 
hooks treat it as settled law that there is no 
presumption that a family has any joint pro- 
perlj"^ and that it cannot he presumed that 
property found in the posse.s.3ion of any one 
member is joint family property unless it is 
shown that the family as such posses.sed 
at least some property. In Glio.se on Hindu 
Law, 2nd Kdition, page 3S.S, Mayne’s Hindu 
Law, 7th edition, pages 301 and ;i08. The 
weight of authority is clearly in favour of 
the view stated in the text hooks. 

For the above reasons, 1 would dismiss 
tins appeal witlj costs. 

Karamat Hcsai.v, j,—\ agree. 

The appeal is di.,missed with costs includ¬ 
ing in tins Court fees on the higher scale 

Appeal disinisiied. 


ALLAHABAD HIGH COL'RT. 

Skcoxo Civil Ai'pf.^l Xo. 589 of 1910. 

April -'5, 1911. 

Presenf-.^Mr. Justice iHnerji. 

BLXl aMADHO .SINGH a.vd othek^ 
Defeno.ants—Appellant.^ 

rers7(8 

D.'jBt .'oAU.i.X IHJlil'j ASD or.Ha-; - 

FlAINTI FFS — K*" SPOXUENTS, 

AhYrg.’ I,., 

gngrr i,i r n-rr 

i'ompletf. ‘ 

.4 a tnv^imssc-r in ivspei't of ii miain fixr.l mto 
iK.Min-im.rtj^a-coU it t.. B. i,, iSHi. .vnuniunl 
III pOESo.ssioii ot tho jiroportv vvvr since- 

llrp, thnt tl,o pnssossu.,; of II. e,|uiv„le,u 

Jo the possession of ills iMoi t."a.aroi-, an*l a.s lu> had 

been in possession for over 12 years it ninst he hold 
rliat A. and li. had acipn'ied a title hv a.hvrso 
possession. 

Second appeal from the decision of the 
Subordinate Judge of Jaunpur, dated tlm 
26th February 1910. 

Mr. Haribans Sakai, for the Appellants. 

The Hon’hle Xawah Ab'hd Majid, for the 
Respondents. 

“PPea' relates to 
plot No. 4b«, which is one of the plots of 

which Debi Saran, respondent, claims po.sses- 

Sion as mortgagee. His allegation is that 

this plot, along witli other plots 'vas the pro 

perty of the defendant Xus. 4 co 6 and was 

mortgaged to Ins predecessor-in-ticle under 

three mortgages, the last of which was exe. 
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cnted on tlie 9th of July 1895 and was a usu- 
fructuay mortgage, that he was in possession 
under the mortgage and that the defendants 
Xos. 1 to ■> wrongfully dispossessed him. 
These defendants are the appellants here and 
their contention is tliat plot No. 568 is their 
tenancy at fixed rates and they have always 
been in possession. Both the Courts below 
have found that the plaintiff or his predecessor- 
in-title was in possession since 1884, and 
that even if the plot No. 568 was the fixed 
rate holding of the appellants, their right to 
it has become extinct by reason of the ad¬ 
verse possession of the plaintiff and his 
mortgagors. 

This appeal has been preferred by the 
defendants Nos. 1 to 3, and the first conten¬ 
tion on their behalf is tliat, in view of the 


last revision 
lie was the 
but it has 
tliat he has 


provisions of section 9 of the Agra Tenancy 
Act the land must be held to be the fixed 
rate holding of the appellants. No doubt 
under that section an entry made at the last 
revision of records before the commencement 
of the Act, recording a person as a fixed rate 
tenant, is conclusive proof that such person is 
the fixed rate tenant at tlie date of the entry, 
but it does not follow frmn this that he 
could not be dispossessed or tlie person who 
WTongfully dispo.ssessed him and remained in 
possession adversely to him foi- more than 12 
years would not extinguish his right. As 
the name of the defendant No. I was enter¬ 
ed in the revenue papers at the 
of settlement, it is proof that 
fixed rate tenant at thnt time, 
been found by the Court below 
not been in possessitui and that the plaintiff, 
by virtue of the mortgage made in his favour 
by the predecessor-in-title of tiie defendants 
Nos. 4 to 0, has been in possession ever 
since 1884. The possession of the plaintiff 

is equivalent to the possession of his inort- 

gagors and as he has been found to have 
been in possession for more than 12 years 
adversely to the defendants Nos. 1 to 3, it 
must be held that they have acquired a title 
by adverse possession. It is urged that the 
plea of adverse possession was not set up, but 
it is clearly said by the plaintiff in his plaint 
that he has been in possession as mortgagee 
since 1884 and the mortgagors, namely, the 
defendants Nos. i to 6, in their written state- 
raent not only asserted that the ob8 

belonged to them, but also stated that they 
were in possession of that plot through their 


mortgagee, the plaintiff. So that both the 
plaintiff and his mortgagors mu.at be deem¬ 
ed to have set up an adverse title and this 
is manifest from the fir.st issue framed by 
the Court of first instance. In view of the 
finding by the lower Appellate Court it 
must be held that any title which the ap¬ 
pellants might have had in respect of the 
plot in question, has become extinct and 
has been acquired by the plaintiffs mort¬ 
gagors and by the plaintiff by virtue of the 
mortgage executed in his favour. The 
appeal fails and is dismissed with costs. 

App^fil dismissed. 


MADRAS HIGH COURT. 

Seconp Civir. AppRAii No. 1231 op 1909. 

April 27, 1911. 

Present: —Sir Arnold White, Kt., Chief 
Justice, and Mr. Justice Munro. 

SUBBAIKH—APPEUL4NT 

versus 

MONIAM SUBRAMANIA ITER and 
OTHERS—Respondents. 

— Vcu'lnr owl pin-cho»flr—Regii<trotion (f con^ 
'’{lonce 00(1 (IpU very of possession to 
"inlijr to cancel sole —•'Vrne consuleraiion diffeten jrom 
t,t ventel in the sole.derd—Promise by vendee to 
rdnf iln veil Inv for retmiwhr of his life—Brenc t oj 
,„eement—Riyht of vend'o—'fronsfer of Property Ac 

'/y o/J882>,>-. 54. . . 

\Vh.M» u Oecd or sale of immovoable 
cgistcrefl aiul possesision taktuj by the vendee 
imlcr, title to the property \m»soa to P''”/- 

k li(»m the ctuivoyaneo is oxocutod under sec - 

he Transfer of Property Act. and in the 

muil, uikIuo inIInonce, coercion or misrepro > 

lie vomlor is not ontitlcMl to have tho <Ioc( 
ol asido pvon tho price is not paid or 

i(|f»ration has failed. Ilis only remedy is ^ 

ho purchaso-moiM^y. , r,* u ^ 

Snooji V. Xomdev, 23 U. 525; Baijnath Smyh v. 
»,.//», 30 A. 125; (.'oe/a-Mmn*"? v. Qopolichnriai, 

4. .1. c24. referred to. , , # ,•« 

Whore the real consideration for a deed of 
H,t payment of money but 

•endor'for his life, and the vendee fails to fulfil sue 
ibligation, the vendoi lias no nght to have the 

leed set aside. _ , 

The American Law, as stated in Pjr^oroy fl ^ 

rurispnidonce. Volume VI, paragraph 686, cannot be 

ipplied to India. 

Second appeal against the decree of the 
District Court of North Arcot, in Appeal bait 
^o. 335 of 1907 presented against the decree 
, the District Mnnsif of Arm, m Original 
^ait No, 47 of 1906, 
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Messrs. 0. P. Bamaswami Aiyar and 0. R. 
Muhadeva Aiyar, for the Appellant. 

Mr. \\ Byru Nambiar, for the Ist Hespond- 
ent. 

.Mr. I), V. Bamanuja Boic, for the 3rd and 
4th Respondents. 

JUDGMENT. 

White, C. J.—In this suit the plaintiff 
asked that a certain deed of .oale might 
be set a.dde. The deed of sale (Exhibit I) 
was executed between the plaintiff and the 
first defendant’s husband. The second 
defendant is the purchaser from the first 
defendant and is now in possession of the 
land in question. Now, the deed was register¬ 
ed, delivery of the deed was given to the 
first defendant’s husband and, as 1 iiave said, 
the second defendant is now in possession 
under his purchase from the first defendant. 
The consideration recited in the deed is 
Rs. 300. 

Ihe case for the plaintiff is that the real 
consideration for the deed was a promise l)y 
the first defendant’s husband that he would 
maintain the plaintiff, who, we are told, was 
an old man, for the rest of his life. 

The learned District Judge considered the 
question whether, under section 92 of the 
indianEvidence Act, oral evidence was admis¬ 
sible for the purpose of allowing what was 
the real consideration for tliis deed of sale. 

Ihe learned Judge came to tlie conclusion 
that such evidence was not admissible. For 
the purpose of considering the question 
whether the plaintiff is entitled to get this 
deed set aside, 1 assume that it is open 
to the plaintiff to show by oral evidence 
that the real consideration for the deed of 
sale was not the consideration stated in the 
deed itself but the promise to maintain the 
. I am of opinion that the plaintiff 

IS not entitled to'have this deed set aside. 

It is not found or alleged that there w'as 
coercion, undue infinence, fraud or mis¬ 
representation of any kind at the time 
when ths deed of sale was registered and 
possession taken thereunder, being so, the 
itle to the property in question, under section 
o4 of thelransfer of Property Act, passed to 
eparty to whom the conveyance was execut¬ 
ed. L do not know that that is contested. If 
It IS neces.sary to cite authorities in sup- 
port of that proposition, 1 miglit refer to 

V- ^f^rnder (1), Bamath 

4.,i B. .'••25, 
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Snigh v. Palfu (2) and the decision of thi^ 
Court reported in Oorindasayni v. Oopala' 
chariar (3). As regards the case last 
mentioned the learned Judges did not decide 
the 1st point whether a suit would lie in 
the circumstances of that case by the party 
who executed the sale-deed to get it set aside. 
Hut it is an authority that the transfer 
of ownership of land by sale is effected on the 
execution and registration of the conveyance 
even tbongb the price be not paid, so 1 think 
I may say, that where the title passes on 
failure of consideration or on failure to 
pay the agreed purchase-money, the remedy 
of the vendor is not to have the deed of sale 
set aside but to recover the purchase-money. 

Then the question is, are we to apply a 
different principle to a case of this character 
where the real consideration, as we assume for 
the purpo.se of this judgment, is not payment 
of money but maintenance of the party 
conveying for his life ^ 

The learned Vakil for the appellant has 
been unable to call our attention to any 
English or Indian authority in which this 
distinction has received recognition. He 
has however, called our attention to the 
law in America, which is to be found laid 
down in Pomeroy’s Equity Jurisprudence, 
Volume VI, (Equitable Remedies Volume H) 
paragraph No. G8f). The learned author 
there, after referring to the general rule 
that the mere failure by a grantee to perform 
a promise which formed the whole or part 
of the whole consideration inducing an 
executed conveyance gives rise to no right of 
recision in the grantor, .says,—‘‘This rule 
has been found to work a great hardship in 
the frequent cases where an aged person has 
conveyed all his property to a son or other 
relative on the consideration, often oral, that 
the grantee shall support and care for the 
grantor during the remainder of the grantor’s 
life and the grantee, while retaining the land, 
has abandoned the performance cf his 
obligation.” No doubt the special equity in 
these special circumstances has been recognised 
by the Courts of America. I know of no 
English cases where this special equity has 
been recognised and I know of no Indian 
cases; and m the complete ab.sence of 
authority, 1 do not think that we ought to 

this country this very 

K-i) Ifi .\I. L. J. o24. 
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special rule of equity which certain American 
Courts have applied. 1 think we must 
apply the law as laid down by the decisions 
of our own Courts; and, applying that law, 
though possibly tlie case may be a hard one, I 
think it is not possible to come to any other 
conclusion than that the suit was rightly 
dismissed. It is not necessary to discuss the 
other points raised and I tliink we must 
dismiss the appeal with costs of this appeal. 

Mcnro, J.—I agree. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Skconp Civil Appeal No. 722 of 1909. 

April 7, ] 911. 

p,.(,,,-e„^;__Sir Ralph lienson, .Judge, and 
Mr. .Tustice Sundara Aiyar. 

K. SKSHADRI AlYANUAR and otber- — 

Appeixants 

RANGA IHIATTAR—Respondent. 

rmhnrment^Susyrusiun nj urcliaka hn 
to s't'p-nJ pciiiliwj (ilh'gnfinn.i of )ni<- 
vithoul uofirr>, vl.ofhrv rn}i>t — 

JiirisiUrtiou C'xnt.i. 

TIh* iHisiticm (»!'n liorcilitnry orrhnlo of n tomplo 
in rolnti«.n to tho trustee' is (Hfferont from the position 
in ^Yhi^•h tho trustee stands to the temple eommitte.-. 

A hereditary nrcitokn <'an he cHsmissod by the 
trustee, but only for go(*d reasons which arc liable to 
examination by a Court of justice. 

Krlstuasamy Trifocharry v. (lomntutn Rangnchany 
4 M. U. C. H. 63; Bhnvohi Shmtknr v. Timvinnvd, 30 lb 

50S, referred to. 

No notice is retjtiired for an nd iutprim- suspension 
i)ending inquiry inton complaint against a .servant 
entitled to hold office during good iiehavionr or for 

life- 

Whore tho order (>f suspension passed onnnarchnl.d 
bv the trustee is not passed ns a punishment of which 
he wfts found guilty, but was an ad infrrini order jiro. 
ventiug'him from performing his office pendimr tho 
investigation of tho charges of misconduct against him, 
the order of susiiension is not invalid simply hecau.se 
it was passed whithout notice to tho nrchfikn. 

Spuhadri Aiyanyar y. Katarnjn Atyrr, 21 M. 179, 
explained and distnignished. 

Barton v. Taylor, L. R. 11 A. C. 197? o.> L. T. 158; 

55 L J. P. C. 1., referred to .. , , 

In any event, tho Courts will not set aside the order 
of suspension where, after inquiry, it has been found 
that it was proper and justifiable under tho cir- 

cum stances. , 

TJie King v. Mayor of Loudon, 100 E. R. 96 and 
njoyaragava v. Secretory of Sfatr for India, 7 M. 

466, referred to. , j * i.u 

Second appeal againat the decree of the 

District Court of Trichinopoly, in A. S. No. 

154 of 1906, presented against the decree of 


the District Munsif of Srirangam, in 0. S. 
No. 35 of 1907. 

Mr. Uangachariar^ for the Appellants, 
lilessrs. T. R. Ramachandra Aiyar and 
Rangasawmi Iyengar, for the Re.spondent. 

,TUDGMENT.-The plaintiff in this suit 
was an archaka in the great Vishnu temple 
of Srirangam. He instituted the suit against 
the managers of the temple for the cancel¬ 
lation of an order of suspension passed against 
him by the managers and to recover damages 
alleged to have been sustained by him and 
the value of perquisites which he would have 
earned if the suspension had not take place. 
The only question for decision in the second 
appeal is whether the suspension, if found to 
have been otherwi.se justifiable in the circum¬ 
stances, was illegal on the ground that no 
notice was given to the plaintiff to show cause 
against it before the order was pa.ssed. The 
District Judge held it to be illegal on the 
authority of certain observations contained 
in Seshndri Aiyangar Nataraja Aiyers (1). 

It may be stated that at the inquiry held 
after the suspension, the plaintiff was found 
by the managers to be guilty of the offences 
complained of against him and he was sus¬ 
pended, that be committed theft and conceal¬ 
ed property belonging to the idol, while en- 
gaged in the performance of his duties 
as arrhaka. We are of opinion that 
the decision of the District Judge is no 
correct and that the order of suspension 
cannot be held to be invalid on the mere 
ground of absence of notice. According 
to the view taken by this Court, a 
ditary archaka like the plaintiff could he 
dismissed by the trustee but only for good 
rea.sona which are liable to examination by a 
Court of justice. See Kristnasamy 'Jafocharry 
V. (Ranatavi Ravgachairy (2) and with regard 
to the dismissal of a trustee, see b(sham 
Aiyangar v. Nufaraja Aiyar >1), ^ I'ere Iheear- 
Her cases are cited and examined. A dilterent 
rule has, no doubt, been recently laid down 
in the Bombay High Court in Bhavani Skan^ 
kary.Timmanna Ci) by Jenkins, C. J.. ana 
Batty, J., where those learned Judges hold that 
the Iona fide dismissal of a maktesar by a 
Devasthanam committee could not be review¬ 
ed by a Civil Court. As the correctnes.s o£ 


(1) 21 M. 17P. 

12) 4 M. H. U. n. 6 L 
(3) 30 B. £08. 
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the decision in Krishnasamy Tatacharry v. 
Qoviatuhi Rangachany (^2) has not been im¬ 
pugned before us, we accept it as sound for the 
purpose of this case. The plaintiff is entitled 
to hold the office during his life-time and on 
his death his heirs are entitled to succeed him. 
The order of suspension we have to deal with 
is one not passed as a punishment on the 
plaintiff for an offence of which he was found 
guilty but an ad interim order preventing 
him from performing his office pending the 
investigation of the charges of misconduct 
made against him. The suspen.sion complain¬ 
ed of in AiyengarwNataraja Aiyar 

(1) was also a similar order. That ease was, 
ho wever, in other respects very different from 
the present one. The temple committee who 
passed the order in that case was a statutory 
body whose powers had to be determined by 
the interpretation of the provisions of Act XX 
of 1883. Tiie question was whether the right 
of superintendence vested in tliem by tliht 
Act included the right to suspend a trustee; 
there is certainly autliority for the position 
that a .statutory power of dismissal which, 
according to the decisions, a temple committee 
possesses does not necessarily include the 
right to suspeiid a.s a primitive mea.sure. 
(See A merican Cyclopa.‘dia of Law and Proce¬ 
dure, Article ''Officers” Volume p. 1405), 
and Barton v. Taylor (4). The decision of the 
majority of the Judge.s in that case proceeded 
largely on the ground that the result of a 
suspension might be to create temporary 
vacancy in the office of trustee without pro¬ 
vision for any one in whom the management 
of the temple could vest for the time being. 
The trustee was not a servent of the committee 
which possessed only the power of sus¬ 
pension over him conferred on it by 
statute. The position of an archaka, on 
the other hand, though he may have a here¬ 
ditary tenure in the office, is, in our opinion, 
essentially that of a servant. Tlie trustee is 
the representativeof thetemple and the archaka 
must be subject to bis disciplinary authority. 
It cannot be said that his position in relation 
to the trustee is similar to th^ position of the 
trustee in relation to the committee. We may 
observe that Collins, C.J., in holding that the 
power of suspension is the same as the power 
of dismissal did not apparently have regard 
to the difference which, in our opinion, is im¬ 
portant between punitive suspension and sus- 
{*) 11 App. Cas. 197j 05 L. T. 155; 55 L. J. P. C. I 


pension ponding inquiry w’bich is incidental 
to the exercise by the trustee of his right to 
inquire into a charge of misconduct against 
the archaka and to dismiss him in case where 
serious misconduct is proved. Senhadri Aiyen* 
gar v. Katraja Aiyar il) cannot, therefore, be 
takento govern thiscase. Whattheni.s the rule 
applicable to the case of a hereditary servant 
in a case like the present r' In our opinion the 
sounder view is that no notice is required for 
an ad interim suspension pending inquiry into 
a complaint against a servant entitled to hold 
office during good behaviour or for life. ^The 
nature of the office may be .such that instant 
suspension from the functions of the office 
would be necessary in the interests of the 
institution and to hold that the officer could 
not be .suspended without explanation re¬ 
ceived from iiim might be seriously detri¬ 
mental to the interests of tlie temple. In 
the pre.sent case, for instance, the charge 
against the plaintiff was that he was actually 
found removing coins strewed over the deity 
and concealing other property which was with¬ 
in the precincts of the shrine. Would it be 
reasonable to Ijohl that a person, regarding 
whom there were good grounds of suspen¬ 
sion for such conduct, should be permitted 
to continue to officiate within the shrine and 
give him chances of repeating his offence 
until a formal inquiry into his conduct 
could be completed? We are of opinion 
that such a view would seriously jeopar¬ 
dise the interests of the institution. The 
suspension must be regarded as incidental 
to the right possess^ by the trustee of 
inquiring into and punishing the arcKaka 
for any offence committed by him and may 
be fairly taken to come within the pur¬ 
view of his disciplinary jurisdiction over 
the servants of the temple. We have little 
doubt that temple trustees have .generally 
exercised thi.s right without question. In 
the American Cyclopadia of Law and Pro¬ 
cedure, Volume 29, p. 1405, it is limited to 
causes where the power to suspend made 
use of as a disciplinary power pending 
charges is regarded as included within the 
power of removal. The power "to suspend 
may be exercised without notice to the person 
suspended and the suspension, when made 
in the exercise of a legal power to sus¬ 
pend is, irrevivable by the Courts and takes 
, effect from the time that the order of suspen¬ 
sion is issued and served”—See also Dillon 
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on Municipal Corporations, Vol. I, p. 33*2, 
section 247. We do not mean to lay down 
that in every case where the riglit to dismiss 
exists, the right of suspension must necessari¬ 
ly he incidental to it. Such might possibly 
not be the case where the right depends upon 
the construction of a statute, as for example, 
where the right of Government to deal with a 
Municipal Councillor for misconduct was in 
((uestion in Vijaya Rnghava Chary Secre- 

f(iry of elate (5'. The riglit may not exist also 
wliere the question depends upon the construc- 
tion^of the rules of a corporation or r/«a.si 
corporation like a club. But, in the case of 
servants subject to the discipline of a trustee 
we think these analogies should not be applied. 

We are also of opinion that, even if the riglit 
view should be that notice before suspension 
is essential in such a case, the Court should 
not set aside the order where after ituiuiry it 
has been found that it was proper and justi¬ 
fiable ill the circumstances. This view is 
supported by the decision in The King v. 'The 
Mayor of Lu)idon (6), where the Court of King’s 
Bench in England refused to grant a manda¬ 
mus against the Common Council of Eondon 
to restore a clerk entitled to a life-tenure in 
his office on the ground of want of notice be¬ 
fore suspension. See also Halsbury’s Laws of 
England, Vol b,p. 330,paragraph 743. Where 

an order against an officer by his supe¬ 
riors or by a corporate body is not liable 
to be reviewed by the Courts, it will, no 
doubt, bo set aside on the ground of 
want of notice on a principle similar to that 
applicable to the deoision of an arbitrator. 
But where the person affected by such 
an order has the right to appeal to the 
Courts against it and to have the pro¬ 
priety of tlie order examined by it, and the 
Court has found the order justified it will be 
useless to set aside the order as it could be 
passed again immediately after giving notice. 
The Courts will not order a restoration where 
they can see there is good ground for removal 
and that order to restore would be without 
practical and useful effect.—Dillon on Muni¬ 
cipal Corporations, section 254. Such a case 
would be similar to an order passed irregu¬ 
larly by an inferior Court which the superior 
Court finds to be a proper order notwithstand¬ 
ing the irregularity. In Vijaya llagaia Chary 
V. The Secretary of State for Itulia (5), it wa.s 
held that the dismissal of a Municipal Coun- 

(.^) 7 M. 466. 


cillor for misconduct would not be set aside 
by the Court merely on the ground of want of 
notice if the misconduct itself is proved be¬ 
fore it. 

Mr. Hamachandra Aiyer contends that bis 
client is entitled to the profits of bis office 
during the time that he was under suspension 
without notice. This proposition is, in our 
opinion, quite untenable as the suspension 
was found to be proper at the subsequent in¬ 
quiry. The correct rule in such cases is, we 
think, that laid down at page 1406 of Volume 
29, American Cyclopaedia and in Dillon 
on Municipal Corporations, pection 247, al¬ 
though, if the order is set aside as improper, 
he migiit be entitled to recover the profits. 
In the result, we. reverse the decision of the 
lower Appellate Court and restore that of 
the District Munsif with co.sts both here and 
in the lower Appellate Court. 

Appeal allowed. 

(0/ 100 K. U. 9C. 


SIND JUDICIAL COMMISSIONEK’S 

COURT. 

Second Civl Adpeal No. 21 ok 1909. 

April 7, 1911. 

Present: —Mr. Pratt, J. C., and 
Mr.vCroucb, A. J. 0. 

TEKOOMAL son ck TAHILMAL— 
Defendant—Appellant 
versus 

DIN MAHOMED and othecs—Plaintiffs— 

Rkspondents. 

Hind lie umbered Hntofrs Art (XX of lSd6J, s. 20— 
Alieiiatiofi beyond Ufedime invalid—No title in nuch 
iilirnatinu after death. 

Undorseetion 29 of tlic Sind Enciiinbored Estates Act 
the share of a person, who is under the protection of 
the manager, cannot bo alienated beyond the term 
of his iiatui-al life. A sale of such share is invalid os 
to any period after liis death. 

.1. was entitled to *» shore in certain survey nuin- 
hers and was timlor the protection of the M»»iiager, 
Encumhered Estates in Sind. After discharge from 
management, he acejuired the rest the survey num¬ 
bers un<l then sold tlie whole survey numbers to B. B. 
subsoqu(?ntIv .sold ^,rd share of the survey numbers 
to C. 

Ui)on the death of A. his heirs sued B. and C. to re¬ 
cover the shares which belonged to A. while the pro¬ 
perty was under management. The claim against €'• 
was given up and tln» suit ns against him dismissed. 
As against plaintiffs’claim was decreed. B. con¬ 
tended that the share awarded to plaintiffs should bo 
reduced by Jrd, tbe share sold to C: 

Held, that the contention was untenable. The ird 
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sliaro suld tu C. must have been out of tlie residue 
of the survey uumbors, which A. acquired subsequeut 
to discharge from mauagemeut and to which also IS. 
had uu absolute title. Therefore, the sale to C. did not 
operate as an alienation of tlie share sued for by 
plaintiffs. 

Mr. Tarachaiuly for the Appellant. 

Mr. Isarsiiigli, for the Respondents. 

JUDGMENT.—The facts tliat give rise 
to this appeal are briefly as follows: - Mahomed 
Kasim was entitled to a share in cer¬ 
tain survey numbers and was under the 
protection of the Manager, Encumbered Estate 
in Sind. After the discharge from manage¬ 
ment, he ac<iuired the rest of tlie survey 
numbers and then sold the whole survey 
numbers to one Tahilmal, who is the father 
of the appellant, Ganoomal. 

Ganoomal subsequently sold a ijrd share 
of tlie whole survey numbers to Maliomed 
Validad. Mahomed Validad was originally 
a party to the suit but the claim against 
him was given up and tlie suit as against him 
dismis.sed. 

The heirs of Mahomed Kasim tiled thi.s 
suit to recover the share of the survey 
numbers which belonged to their fatlier 
while the property was under management. 

This share Mahomed Kasim could not 
alienate beyond the term of his natural 
life. Section 29 of Act XX of lS9d, 

The lower Courts have decreed the plain¬ 
tiffs’ claim as against Ganoomal. 

In this appeal it is contended that the 
share awarded to the plaintiffs should be 
reduced by 1,3rd as I 3rd of the survey 
number was alienated to Validad and in 
respect of Validad plaintiffs’ suit bad bsen 
dismissed. There is, however, no force in 
this contention. Under section 29 of Act 
XX of 1896 the sale to Ganoomal’s father of 
the share which was under management 
was invalid as to any period after the 
death of Mahomed Kasim. At the time of 
the sale to Mahomed Validad, Ganoomal had 
no title whatever in that share. The :*rd 
share sold to Mahomed Validad must, there¬ 
fore, have been out of the residue of the 
survey numbers in which alone Ganoomal had 
a title. The sale, therefore, to Validad did 
not operate as an alienation of that share 
which the plaintiffs have now sued to recover. 

We, therefore, contirm the decree of tlie 
lower Court and dismiss this appeal with 
costs, 


MADRAS HIGH COURT. 

Civir. Rjvisio.v P<iiirio.v No. 191 ok 19IJ. 

May, .3, 1911. 

Vressut: —Mr. JuRice Ayling. 

S. M. SEETHAPATHV NAIDU — 

PliTITlONKIt 

virsm 

M. b. R. M. UAKSHMANA CHEl'TT: 

A MiNO t BY lU.^ NEXT FKIE.VU, N. R. M. 

ANNAMAl.Al CHEi’T V - Resimndent. 

Sut'ill Cnii^<' CourfH .Ir/ (AT of i 

— Api>lioituin in IScncU of Snt'tll Cuuxe Court — 

li vision ii.'tilion to Court lUrcct front a decision 

of o Pirsideucij S"i lU Cnntf Court .lud>jv, Hh“tlu:r (h-a 
— Cinl Procedure Cod'> (.-lc/ I' s, 1 l.j. 

'l’ln‘ MighCniiri will nof, except in very eiiecial 
cases, interfere in rcvi>iou witli tbedecisioiiofa 
of the Pre.sidem-y Sniiill Cause Court, nnicsa tlie 
party aggrieveil lias llrsl applied to the Full Court of 
tho Fivsidoncy Sni ill Cause under scctirni liS of the 
Presidency Small Cause Courts Aet, IS.SJ. 

Antjelov. It'Antjelis, C.U i’. No. HI of IHOS, follo>vod. 
Piiclioi Periiinal Ch'dtiar v. SonjiilliK Chethj, L. I*. 
A. No. 60 of 1910, distinguished. 

Petition, srider section 115 of Act V 
of 1008, praying tlie High Court to revise 
the decree of the Court of Small Causes 
at Madras, in S.uall Causes Suit No. 1JU67 
of 1909, dated the 27th January 1911. 

,Mp. V. Hyrn Kamhi'.ir, {or i\\Q i’etitioner. 

Messrs. V. V. SriutVam Aiyangar, and 
T. Rijagopnla Chariar, for the Re.spondent. 

JUDGMENT.—The respondent takes 
tlie preliminary objection that the peti¬ 
tioner niiglit have applied to the Fall 
Court under section 38 of the Presidency 
Small Cau.se Coiirls Act and, therefore, 
this revision petition should not ho enter¬ 
tained. lie relies on the ruling in Angelo 
v. })'Angel i't (j), in which Miller and 
Sankaraii Nair, JJ. laid down that this Court 
will not interfere in .such cirounutances 
except ‘in a very special case.” Appellant 
relies on Pachai Penimil Cketfiar v.Sanipi- 
tliu Chetty (2). Rat that case in no way 
modities the one already quoted, inasmucii 
as the decision is expressly based on the 
peculiar circumstances of that particular 
case. Tliere is nothing special or excep¬ 
tional in the present case and I do n )t 
think, the revision petition should be enter¬ 
tained. The petition is dismis.sed with costs, 

Petition disiitissed. 

(1) C. H. P. No. HI of 190^. 

(2) L. P. A. No. GJ of 1910. 


Appeal dismiiieed. 



INblAN OASES. 


[1911 


KOTTIPALAPIDI V, MAGANTI SEfcTHAYA. 


VTDIANATHA IYER V, SUBBAMANIAN PATTAR. 


MADUAS HIGH COURT. 

Second Civil Api-eal No. 809 or 1909. 

April 19, 1911. 

Present :—^Ir. Jnslice Wallis and 
Mr Justice Munro. 

KUTTIPALAPUDI VKNKATNARAYANA 

—Appellant 

cersus 

MAGANTI SKKTHAYA and another— 

Respondencs. 

i'lril /C„c,’.[«,«■ ('o./c (Act XIV»j \SH2j, 290 (10— 

Mi'i lijdijr ~M,,, /i. f'iii'i tIf .lo'hl nti'hr s. '2Uo {)*) 

—liiyht nj I'lniti/il! to inh -r.-f r>n snlr ,,.0‘ 

Wii.MT Jilt 1 , 1 .pr..}M'itv is soM uiiOrr 
soction 29o (6) of die Civil I’rocclun* Cod,-. 1,S82, tlie 
niort-^iiK''«‘ I'laintiir is cntitlod to rccovoi-interest on tlio 
sale in-oeced.s and tlieic- is no duty iinp.iscil on hitii 
un.lor tilt; section r.» draw the amount out of Court anti 
apply it in part sutislaction of the inort''aj 7 t'-dcl)t. 

Second appeal agrainst the decree of the 
Subordinate Judge's Court at Kllore, in 
A. S. No. bb of 190f. presented against the 
decree of the District ^lunsif at Kilore, in 
Original Suit No. 5-10 cf UOo. 

Mr. T. Pnikasnn, for tile Appellant. 

Mr. i. artnj<ntatn?irfliI^ for the Respon¬ 
dents. 

JUUGMKN’l.—As regards the appel¬ 
lant's contention that the plaintitT i.s not 
entitled to recover interest on the sale pro¬ 
ceeds part of the niortgaged property, 
which was sold under section 295 (6) of 
the Civil Procedure Code of 1^82. on 
the ground that lie should have drawn 
that amount out of Court and applied it 
in part satisfaction of the mortgage-debt, 
we are of opinion that no sucli duty was 
imposed upon him under tlie section. 

The other point is, that certain properties 
belonging to mortgagors are lialde under 
the mortgage deed to be sold in satisfaction 
of the mortgage before the appellant’s pro¬ 
perties and that some of such properties still 
remain unsold and were not included in 
the suit. The defendant did not raise this 
point in hia written statement in a way in 
which an issue could be framed upon it and 
the additional written statement which he 
tendered subsequently was also rightly 
rejected for vagueness. In these circum¬ 
stances, we think the objection cannot 
now be enterlained. In the lower Ap¬ 
pellate Court the Subordinate Judge, on 
a petition by the plaintiff, ordered these 
properties to be included among the plaint 
properties but as the owners were not made 


parties this order was ineffective. We ought 
out at this stage to bring them on, as this 
would probably lead to a remand and re*trial. 
All we can do is to modify the decree ex¬ 
cluding the properties in question. In the 
result, the appeal is dismissed with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal against Appellate Order No. 38 

OK 1910. 

April 7, 1911. 

Present :—Sir Ralph Benson, Judge, and 
Mr. Ju.stice Sundara Aiyar. 

H. VYDIANATHA lYKR— Appellant 

versus 

K. SUURAMANIAN pattah— 

Respondent. 

Umitoluni Act (IX oj 100S>, Sch. I, uii. 182— 
L'ccciitiijn Ilf fliT. cc - Jti'ci cc to be token n.< a ivliolv— 
StO'finij peint of liniitfitinn—Decree prodding fur costs 
••{ Apjiellotc Court and for costs of loircr Court offer 
tiixotiou —Ijiinitation. 

A cli'cri'c of ilie Higli Court dated 30th July KOG 
provided lliat aj'pellaul should pay re.spondent’s costs 
inilio High Court, and liis costs iu the lower Court 
“whirh will be ascertained and ta.ved by tlie Court. 
Tlif lower Coiiii's costs were taxed by that Court on 

1st December lOOG. The aj>pltcation for e.xccutiou^of 
the wlmle decree was presented on the /Ih 
.\ugus( 1909: 

lleldy that the dcciv(’ shouhl he taken as a whole; 
ami that limitation for juirposos of execution com- 
menceil to run from 1st December 1906, and the 
execution application was not barred. 

The policy of the Limitation Act, in the ease of 
c'xecution of decrees, is to lay down a simple rule and 
totreat the <locreo as u whole, except wlien tlio decree 
it.self directs that different portions of the relief 
granted arc to be rendered by the defendant to the 
decree-holder at different times. 

There is only a single starting pt)int for limitation 
wliore there has been an appeal, review or amondment 
r»f the decree, though it might bo open in some eases 
to the deereo-holder to apply for execution of part of 
the decree before the proceedings in appeal, review or 
amendment have terminated. 

Where a portion only of the amount decreed is loft 
lo \iC ascertained in future, Hinitutioii for execu- 
tioii of the whole decree runs from the date of as- 
certaiument. 

}{aji Ashfnk V. Lola Gauri Sohai, 13 C. L. J. 351. 
1.5 C. W. N. 370; 8 A. L. J. 332; 0 M. L. T. 380; 9 Ind. 
Cas. 975, followed. 

C. M. A. No. 74 of 1903, not approved. 

Oopal Cbunder Maujia v. Oosain Das Kulay, 25 0. 
594; 2 C. W. N. 556 (F. B.); Kdshnamachariya y, 
Marigam/nol, 26 M. 91 (F. B.); Abdul Jiabman v. Moidin 
Saiba, 22 B. 500; Oauri Sahni v, Ashjak Husein, 20 A. 
623; A. W. N. (1907) 204; 4 A. L. J. 662; Ratnochclla 


INDIAN CASES. 


55.3 


Vol. X] 

VYDIANATHA lYEB V. SUBRAMANIAN I'ATTAU. 

Aij/ai V. Vencatrama Aiyur, 29 hi, 46; Ki'ishnan x.Nila* 
kandaniyS M. 137; Subntmanyd Chcttyar v. Alaiiapjni 
Chettiai\ 60 hi. 26*>i 2 JI. L. T. Nepal Chuttdra 
Sadhookan y. Atnrit ImI SadhovkUaii, 26 C. hHS; ami 
Pniyag Singh v. Rajan Singh, 2o C. 203, refernul to. 

(ihitcr dictum .— If the diroctiou wore that the cf)8ts 
of tho lower Appolluto Court slioiiUl lx- jiaitl wlioii 
ascertained by the Sulxwdinuto Court, iho result 
miglit be different. 

Appeal against the order of the Subordinate 
Judge at Palghat, dated the 2J.it December 
1S09, in Appeal Suit No.&09of 1909 presented 
against the order of the District Muusif of 
Chowghat, in M. P. No. 202^: of 1909 in O.S. 
No. 701 of 1901 and Second Appeal No. 915 
of 1903. 

Mr. C. V. Ananfd Krishr.a Iyer, for the 
Appellant. 

Mr. T. K. Govtnda Aiyar, for tl)e Kespond- 
ent. 

JUDGMENT.—The question in tliis case 
is whether the execution of the decree in 
Second Appeal No. 916 of 1903 of this Court 
is barred by limitation. The decree, whicl> 
was dated the 30tii July ItOb, provided that 
the appellant in the second appeal (defen¬ 
dant) should pay the respondent (plaintilf) 
Us. ()4.11-4 for his costs in this second 
appeal, Rs. 7S 3 7 for his cost.s in the me- 
raorandum of objections and also liis costs in 
the lower Appellate Court which will be 
ascertained and taxed by that Court. ’ The 
costs in tlie lower Appellate Court were 
ascertained by that Court on the 1st Decem¬ 
ber It 06. 

The application for the execution of the 
whole decree was presented on the 7tli 
August 1909, that is, more than three ye'^rs 
from the date of th« High Court decree in 
Second Appeal No. 915 of 1903. but within 
three years after the date of the ascertain¬ 
ment of the costs of the lower Appellate 
Court by thatCourt. The District Munsif held 
that the application for execution was barred 
except with regard to the cost.s of the lower 
Appellate Court. The Subordinate Judge 
modified his order and lield that no portion of 
the decree was barred by limitation. 

It is conceded that, so far as it related 
to the costs of the lower Appellate Court, 
the execution was not barred a.s the decree 
with respect to that portion became com¬ 
plete only within three years of the date 
of the application. But it is contended by the 
appellant that the rest of the decree is 
barred, as execution could have been applied 
for with respect to it immediately after the 


cate of the decree of thi.s Court in .cecond 
appeal. After careful consideration, we have 
come to the conclusion that the decision of the 
lower Appellate Court is right. Article lh'2 
of the Limitation Act prescribes the rule 
of limitation with respect to executiojj of 
decrees. Tlie starting point is mentioned 
in the third column. AVhere an appeal i.s 
preferred from a decree or a review of 
judgment or amendment of the decree is 
applied for, limitation runs with re.spect to 
tlie execution of the whole decree only when 
the proceedings in appeal, review or amend¬ 
ment come to an end. Thi.s shows that the 
intention of the Legislature i.s to treat the 
decree as a whole althougli only a part, some¬ 
times a very small part may be the subiect 
of an appeal or an application tor review of 
judgment or amendment of tlie decree. 
DiJTerent stalling points for portion.® of a 
decree against the .®anie defendant .«eem to 
bo contemplated only in tlie ca.«e when the 
decree directs payments to be made on certain 
dates in which case limitation will run fur 
the enforcement of each payment from the 
date when it is directed by the decree to be 
made. Although tlie language of columns 2, 

3 and 1 might po.ssibly he capable of a 
diifereiit construction, it is now fully estab¬ 
lished by judicial decisions that there is 
only a single .starting point wdiere there 
lias been an appeal, review or amei.dment, 
although it might be open, in .some of the 
cases falling within their purview, for tlie 
decree holder to apply for the execution of 
a part of the decree before the proceedings 
in appeal, review or amendment have ter¬ 
minated;—See (t'opal Chunder Manna v. 
(tosaain JJa^ Kalay (1); KridfiUDiiacharya v. 
Maugaminal (2); Abdul Jxahman v. Moitlin 
Saiba (3) and Gauri Sakai v. Ashfak liu^^aiu 
(4-). We think that in the present case 
also the decree must be taken as a whole 
for deciding the question of limitation. If 
the direction were that the costs of 
the lower Appellate Court should be paid 
when ascertained by the Subordinate 
Court the case might be different. We 
are of opinion that the decree must be inter¬ 
preted as one for the payment of a certain 
sum of money composed of three items and 

(1) 25 C. 594; 2 C. W. X. 556. 

(2) 26 hi. 91. 

(3) 22 B. 500. 

(4) 29 A. 623; A. W. X. (1907) 201; 4 A. 1. J. 5o2. 
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one of these items, namely, the costs of 
the lower Appellate Court, was not as¬ 
certained until the 1st December 1906. It 
was held in lialnachella v. Venhatrama Iyer 
(.j), that where a decree is for the pay¬ 
ment of a sum of money to be thereafter as¬ 
certained limitation would run only from 
the date of the ascertainment of the 
amount, a view which has been ennuciated 
in several other cases, [see also Krishnan v. 
Nilahaiidayi (6') . We are of opinion that the 
same rule should apply where a portion 
only of the amount decreed is left to be 
ascertained in future. It has also been 
decided that an application for execution 
of a portion of a decree or against some only 
of the judgment-debtors would give a fresh 
starting point for the execution of the whole 
decree. See Subramauia Chettiar v. Alagappa 
Oheifiar (7) and Nepal Chandra Sadhookhan 
V. Amrit Lai Sadhookhan (8). 

Mr. Anantakrishnier for the Appellant 
relies on two cases in support of his con¬ 
tention. The Hrst of them, Prayag Singh v. 
Rajan Singh (9), does not really decide the 
question and need not be fnrtlier considered. 
The other decision is a judgment of Sub- 
laraania iyer and Boodam, JJ., in C. M. A. 
No. 74 of 103. The decree in that case provid¬ 
ed for the payment of costs and mesne profits, 
the mesne profits being left to he ascertained 
subsequently in execution. The application 
for execution was presented more than three 
years after tlie decree hut within that period 
after the ascertainment of the mesne profits. 
The learned Judges held that the applica¬ 
tion was barred with respect to the costs 
but not with regard to the mesne profits. 
The judgment with reference to execution 
for the costs is extremely brief and no 
reasons are given in support of it. With 
all deference to the learned Judges, we are 
unable to follow the decision. The policy 
of the Limitation Act, in the case of execu¬ 
tion of decrees is, in our opinion, to lay down 
a simple rule and to treat the decree as a 
whole except when the decree itself directs 
that different portions of the relief granted 
are to be rendered by the defendant to the 

decree-holder at different times. Our con- 

(.5) 29 M. 46. 

(6) 8 M. 137. 

(7) 30 M. 268; 2 M. L. T. 189. 

(8) 26 C. 888. 

tO) 26 C. 203. 


elusion is in accordance with the decision of 
the Privy Council in Haji Ashfak V; Lala 
Ouuri Sahai (10), We must, therefore, dis¬ 
miss the appeal with costs. 

Appeal dumigsed. 

(10) 13 C. L. J. 351; 15 C. W. N. 370; 8 A. L. J. 
332; 9 M. L. T. 380; 9 Iiid. Cas.975. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 29 of 1909. 

March 30, 1911. 

Present: —Mr. Pratt, J. C. and 
Mr. Hayward, A. J. C. 

A SU DOM AL— Appellant 

versus 

ALI AND OTHERS—RESPONDENTS. 

Lnnitatiou Act (XVoflbll), Sch. II, avis. 142,144— 
Teuaut-in-common—Suit for puHsession—Prvsuvipfion — 
Burden of proof - Ouster — Bvidcnce, necessary to prove. 

The jiresumption is that the possession of one 
teiinnt.in-coiniiinii is tlie possession of the other. 

Althoiig:lt an allcgntiun of dispossession and 
discontinuance of possession brings a suit prima facie 
under Article 142 of tlie Limitation Act, yet, in the 
case of u suit for possession hy a tenant-in-connnon, 
the presumption arising from the possession of a 
defendant tcnant-in-common shifts the onus on to 
the defendant. It is incumbent on the defendant to 
show that plaintiff’s joint possession liud ceased by 
virtue of an ouster. 

Bandachnryn v. Shriiiivas Acharyu, 5 IJoni. L. 
K. 7+2; Ottngudltur v. Pnrashram, 29 II. 300; 7 Bom. L. 
11. 2!j2i Ciillvij V. Jjoc tic Tnylcrson, (1843) II A. and 
K. 1008; 3 P. A- U. 539; 9 L. J. Q. B. 288 &m\ Fishar 
y. Protiser, (1774) I Cooper 217, relied upon. 

Faki V. Bnbnji, l4 B. 458 at p. 462; losmlec 
Atmnrum v. Fknuth Btilkrishnn, 12 Bom. L R. 956; 35 
B. 79; H Iiid. Cas. 639; Iftappan v. Mtinvikrama, 2L M. 
153, refcried t(». 

Kxclusive receipt of prolits by one tonant-in- 
common for a long period without any claim or 
demand from the other is evidence of ouster of the 
nature of a denial of the rights of the tenant-in- 
common. 

Qantjadhar v. Pnrashrum, 29 B. 300, followed, 

Mr. Rupchand Bhilaram, for the Appellant. 

Mr. G. A. Kikla, for the Respondent. 
JUDGMENT.—The plaintiff sued in 
1907 for possession of an undivided third 
share of survey numbers 214 and 236 alleging 
that he had been dispossessed in December 
1905 by his co-owners, the defendants. 

Both the lower Courts have found that 
plaintiff has failed to prove his title and that 
his suit is time-barred. 

In second appeal, two points are raised. 
In the first place, it is said that the original 
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Court erred in refusing an adjournnient 
in order to allow plaintiff to produce in 
evidence a chiJa and documentary evidence 
connecting the cAi/ta with the land in suit. 
And, in the second place, it is urged that the 
suit should not have been decided under Arti> 
cle 142 of the Limitation Act. 

The chitfa was produced in Court by the 
Tapa'Jar who was summoned to produce it 
but was not exhibited for want of document* 
ary evidence from the Survey Records to 
connect it with the land in suit. The Sub- 
Judge refused to allow an adjournment for 
the production of this documentary evidence. 
We think the Sub-Judge was right. The 
application for summons gives no speciHc 
description of the documenis required but is 
virtually a request that the Court should 
require the officers in charge of the Survey 
Records to search their record for papers re¬ 
levant to plaintiff’s suit. Survey Records 
are open to public inspection and copies were 
available to the plaintiff under section 213 
of the Land Revenue Code. If the chitfa is, 
as is contended, a deed of grant, copies of it, 
and of the documents establishing its connec¬ 
tion with the land in suit should have been 
annexed, to the plaint or at least listed with 
the plaint. If the plaintiff did not take the 
trouble to prepare his case before coming into 
Court, he could hardly expect the Court to 
give him an opportunity to do so while the 
case was proceeding. As to the question of 
limitation, the lower Appellate Court has 
applied Article 142 of the Limitation Act 
and decided that the suit is barred as plaint¬ 
iff has failed to prove possession within 
12 years of suit. Mr. Rupchand contends 
that Article 144 should have been applied 
and that the onus was on the defendant 
to prove adverse possession. Articles 142 
and 144 were contrasted and distinguished 
in the case of Faki v. Bahuji (1) which 
was followed in the recent ca.se of Vashdev 
Atmaravi v. Eknath Balknshna (2). It 
was said that in cases falling under Article 
l42 the plaintiff must at the outset show 
possession within 12 years and cannot rest 
merely on proof of title while in cases 
falling under Article 144 the plaintiff may 
rest content on the proof of title in the 
first instance and the burden is on the de¬ 
fendants to show that they have had a 

(1) 14 J3. 452 at p. 46.. 

12 Bom. L. K. 9o6; 35 B. 79; 8 Ind. Cas. 639. 



possession inconsistent with the title of 
the plaintiff for more than 12 years be¬ 
fore suit. 

Now, here the plaintiff did allege dis¬ 
possession in 1905 and, therefore. Article 
142 applied. Rut the defendants were ten- 
ants-in-common with the plaintiff and it 
was open to the plaintiff to rely on the 
defendants’ possession prior to 1905 as his 
own posse.ssion, for the presumption is that 
possession of one tenant-in-common is the 
possession of the other. This presumption 
shifts the onus on to the defendants to show 
that they were in po.ssession prior to 1905 of 
the survey numbers in suit as their own pro¬ 
perty to the exclusion of the plaintiff. 'Ihis 
consideration led the ^ladras High Court 
to decide that in a suit for posses-sion 
against a tenant-in-comraon Article 144 
should apply, for the onus falls on the 
defendants; Jftappan v. Manrikrama iS). 
This is, no doubt, true in most cases but 
the more correct view' seems to ns to be 
that taken in Baudacharifa v. Shrihivos 
Achariia (4) followed in Uangadhar v. Par- 
ashram (d). Sir Lawrence Jenkins, C. J. 
there said at page 744: — 

For, though we think as betw'een tenants- 
in-common there may be circumstances wiiich 
would bring a case within Article 142, 

I think that here we must be guided by 
Article 144. Rut we mO'y say in passing 
that when the matter is analysed, it ra'ikes 
little difference which of those Articles is 
applied, because even if Article 142 were 
held to be that which governs, it would, 
in oiir opinion, be incumbent on the defen¬ 
dant to show that his joint possession had 
ceased by virtue of an ouster and the facts 
necessary to establish that would relieve 
the plaintiff of much of the burden that 
is ordinarily cast upon him, where the case 
falls under Article 142 and not under Article 
144”. 

The result is, that though the allegation 
ot dispossession or discontinuance of posses¬ 
sion brings the suit prima facie under 
Article 142 in the present case, yet the 
presumption arising from the possession of 
a defendant tenant-in-common shifts the 
onus on to the defendant and the suit 

(3) 21 AI. 153. 

(4) 5 Bom L. It. 742. 

15) 29 B. 300; 7 Bom. L. R. 252. 
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has to be determined as if Article l il; 
applied. 

If the plaintiff had in Ids plaint admitted 
an ou.^ter not in 1905 but 12 years before 
suit he would have been barred on his own 
admission by Article 142, but as he pleads 
that the ouster is within 12 years ofsui^, 
lie is entitled to rely on the defendants’ prior 
possession and the onus is shifted on to 
the defendants to prove tliat tlie ouster was 
more than 12 years before suit. Now, as held 
in dangailli’ir v. Parashram (5), following 
the English cases of (J)dley v. Doe de Tay- 
lerson (6) and h'ishar v. Prouder (7), exclu¬ 
sive receipt of protits by one tenant-in-com¬ 
mon for a long period without any claim or 
demand from the other is evidence of ouster 
of and nature of a denial of the rights of the 
tenant-in-com inon. 

The Subordinate Judge found that “the 
defendants had been openly and in broad 
day light cultivating and appropriating tlie 
entire produce of the land for the last 
2'* years to the entire er.clusi'n of the plain¬ 
tiff or hifS jather and that the .suit was barred 
even under Article 144. Tlie lower Appellate 
Court has, however, not considered the evidence 
from this point of view and if it rinds that 
plaintiff has been in joint possession prhn'to 
19C5, it may come to a different conclusion as 
to plaintiff’s title. We, therefore, treat 
the appeal as one disposed of on the preli¬ 
minary issues as to limitation and reverse 
the decree of the lower Appellate Court and 
remand the appeal for re-admission and re¬ 
trial. The issues to be tried will be. 

1. Is tlie plaintiff’s claim barred by de¬ 
fendants’ adverse possession for more than 
12 years before suit:' 

2. Is plaintiff’s title proved'' 

Costs to abide the result. 

Case remanded. 

(6) 11 A. A K. lOUb; 3 1’. A D. 539; 9L». J. q. ii. 28S. 

(7) (1774) 1 Cooper 217. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 6 of 1910. 

May 10. 1911. 

Present: —Mr. Justice Karamat Husain and 

Mr. Justice Chamier. 

KESRI MAL AND OTHERS - Defendant'?— 

Appellants 

versus 

MOBARAK HUSSAIN- Plaintiff- 

Respondent, 

Morftja'jc—Redemption by unc who believes himself to 
have interest in the morfyoyedproperty — Snbrogation. 

A. mortgjiged Iiis property to R. Subsequently, in 
execution of a sinijile inouoy-decrcc rigljt in the 

property was sold and purchased by F., the 
predcccssor-in-intcrest of the plaintiff. Meanwhile 
,1., by a ju-ivate sale, sold all his interests in his 
pp)j»crty to T. T. brought a civil suit to have tlie 
auction-sale in favour of F. set a.‘<ide. The Subor- 
ilinato Judge dismissed the suit but on appeal the 
District Judge decreed it. After the decree of the 
Subor<liimte Judge and before the decree of tlicDistrict 
Judge /•’. paid off the mortgage-money to R. and 
reileciiied the pro])ertv 

7/e/d, that as /'. hud paid the mortgage-money in 
the bidief tliat his auction-sale wasgood and ho had 
interesr lu the properly, lie lind a right to bo 
subrogated to tlie position of //, the mortgagee. 

Syomrilaryioln v. SnbbarnyudH, 21 M. 143; CItama 
Simmi V. Piidnla Aimndu. 3l M. 439;3 M. L. T. 395; 18 
M. L. .1 3nf>; Sundar Sinah v. Cha ndrika Sintjh, 

;it) C. 193; 5 C. L.J.OM; I Iml.Cas.913; Drocklosby v. 
rt.inprranec Rernutnent Bitddiny Society, (1895) A. C. 
173; 04 L.J.Ch. 433; 11 K. 1.59; 22 L. T. 477; *13 W. R. 
006; 59 J. P.070; Thursfan v. Xotiingham Pennauent 
Benefit Bnildiuy Society, (1902' 1 Ch. 1: 71 L. J- Cli. 
82; 50W.K. 179; HO L.T. 35; 18 T.L.K. 136, referred to. 

First appeal from the decision of the Second 

Additional Judge of Meerut, dated the 27th 
September 1909. 

The Hon’ble Mr. Sunder Lai, for the Ap¬ 
pellants. 

Dr. Satis/i Chandra Banerji (with him Mr. 
A'i/iu/ Chand), for the Respondent. 

JUDGJIENT. 

CiiAiiiEfi, J.—These appeals arise out of a 
suit brought by Mubarak Husain the re¬ 
spondent in First Appeal No. 11 for enforce¬ 
ment of a mortgage alleged to have been 
made hy one Amir Abbas in favour of Ram 
Prasad whom Mubarak Husain now claims 
to represent. The rights of Amir Abbas in 
the properly were put up for sale in execution 
of a money-decree and were purchased by 
Fakhr-ud-din on December 20th, 1902. The 
latter entered into possession and while in 
possession redeemed the mortgage held by 
Ram Prasad. Meanwhile, Amir Abbas by 
private treaty sold all his interest in the 
property to two persons Tulsi Ram and Ram 
Gopal who applied to the Collector to set 
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aside the auction-sale. Tlie Collector did 
80 , but un appeal the Commissioner reversed 
his order and confirmed the sale. Tulai Ram 
and Ram Gopal then brought a suit in the 
Civil Court to have the sale set aside. Tlie 
Subordinate Judge dismissed tlie suit on 
April 19th, 1905, but his decision was reversed 
by the District Judge who set aside the 
sale on September 22nd, 1900. A further 
appeal to the High Court was dismissed. It 
was after the diami.ssal of the suit by the 
Subordinate Judge and before that decision 
was I'eversed by the District Judge that 
Fakhr-ud-din redeemed Ram Prasad’s mort¬ 
gage. The plaintiff in the present suit is 
one of the heirs of Fakhr-ud-din. The other 
heirs liave been impleaded ns defendants. 
The plaintiffs case is that Fnkhr-ud-din hav¬ 
ing paid off Ram Prasad's mortgage at a 
time when he was in possession of the mort¬ 
gaged property and believed l.imself to be 
entitled to the property, he stood in the 
shoes of Ram Prasad and wins entitled to sue 
upon that mortgage. The defence of Tulsi 
Ram and the heirs of Ham (lopal was and 
is that Amir Abbas wa.s a minor at the date 
of the alleged mortgage of wliich tliey say 
they have no knowledge, that the full con¬ 
sideration stated in the deed did not pass to 
the mortgagor, and that ihe plaintitf cannot 
sue upon the mortgage. The Court below 
fciind that Amir Abbas \>as of full age at 
the date of the inortgHge and that tlie deed 
was duly executed by him hut tliat only 
Rs. 75 passed to liim on consideration. The 
Court held also that Pakhur ucl-din, by 
paying off the mortgage in the clrcurn- 
stances stated above, had acquired the 
rights of tlie mortgagee and con.sequently 
his heirs representing him were entitled to 
bring tlie present suit. Both side.s liave 
appealed on tlie questions of fact, I have 
no hesitation in confirming the decisions of 
the Court below. There can be no doubt 
whatever that Amir Abbas executed the 
mortgage-deed in suit. There is a confiict of 
evidence as to In's age on tlie date of the 
mortgage but 1 have no dobut that the evi¬ 
dence adduced by Ihe plainliff is true. It 
is supported , by an application dated June 
20th, 1894, made by Amir Abbas in which 
he stated tliat he had come of age and pray¬ 
ed that his guardian might be removed. 
The Judge to whom it was made observed 
that he looked about 18 or 19; according to 


this Amir Abbas must have been born 
about 1875 or 1670. He came of age in 
1890 or 1697, and was in all probability 
more than 21 years nf age at the date of the 
n.ortgage. The evidence adduced to prove 
the pas.sing of the consideration stated on 
the deed is extremely feeble. It was intend¬ 
ed to prove tliat the consideration was made 
lip of a sum of Rs. 75 paid in ca.sh at the 
execution of tlie deed, R.s. 74 paid a few days 
before the execution, Hs. 120 paid to a re¬ 
lation of the mortgagee on account of a pair 
of hullocks purcha.sed by Arnir Abbas, Rs. 70 
paid to tlie mortgagee’.s son-in-law on account 
of a bond and some cloth and its. 30 on 
account of a tonga purchased from the 
mortgagee. Amir Abbas denies having 
i-eceived any of tliese sums except the 
sum of R.«. 75 paid at the execution of 
tlie deed. 1 think with the Court below 
that his evidence i.s true and I do not believe 
that tlie otlier item.s had any real exi.stence. 

Tliere remains the question svhether 
Fakhr-ud-din by paying off the mortgage 
wlien lie was in possession of the property 
was subrogated to the rights of the mort¬ 
gagee. Counsel for tlie plaintiff relies upon 
the decisions of Sf/amalnrayudn v. Suhlara- 
yi'ihi i\)', ('haiiia !Sir(nni v. I’aJahi Anart(h'{'2) 
Sunder Suifih v. CJidvdn'kfi Sihgli (3); 7iror^7es7.// 
\. Tenip‘-iiivce f'ermaueuf Budding Societ\i (4); 
'I'liurftan v. NntlingfKin l*( rmonenf Benejit Build’ 
tug Sof'ietg (5) allirmed by tlie House of Lord.s 
in \olliug/ian Pei nianeut Benefit Building Society 
V. Tlnir.<fan ((>) and the very recent case of 
Batlu V. Bice (7). Pandit Siindar Cal on be¬ 
half of the defendants Tul.si Ram and the 
heirs of Ham Gopal .sought to distinguisli 
the.se cases (except the tliird) from the case 
before us on the ground that in all of them 
(except the third) the person who paid off 
the mortgage liad at the time an interest 
both in fact and in law, in a part at all 
events, of the property affected by the mort¬ 
gage wliereas in the pre.'^ent case thougli 
Fakhr-ud-din was in possession he had no 

interest in any part of the property and the 

(U 21 M 143. 

(2) 31 M. 43?: 3 M. h. 'I . 39r); 18 M. L. 3. .-OO . 

(3) 3GC. lilil; o C. L .1. GT; 1 Ind. I’as 913. 

(4) n5*95) A. C. 173; (U L. J Ch. 433; 11 R. ir>9; 72 
L. T. 477; 43 W. R. GCU; 59 J. I'. 070. 

(5) (1902) 1 Cli. I; 71 L. J. Ch. S3; 50 W. R ITp. 
86 h. T 35: IS T. L. R. I?5. 

iG) (1903) A C.G:72 L. J. Ch. 134; G7 J. P. U9- 
51 W. R. 273; 87 L. T. 529; 19 T. L. H. 5-t. 

U) (1910) 2 Ch. 277. 
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learned Pandit urged that according to the 
law as stated in third case Fakhr-ud-din was 
not subrogated to the rights of the mort¬ 
gagee. It may, no doubt, be said of some of 
the cases cited that the person found to be 
entitled to be subrogated to the rights of 
another had both in law and in fact an 
interest in part of the property in question at 
the time when be paid or advanced tlie 
money hut this cannot be said of the Building 
Society in the Hfth case or of the plaintiff 
in the last case and there is no substance in 
the ground of distinction suggested by 
Pandit Sundar Lai for in none of the cases 
was the right of subrogation limited to that 
part of the property in which the person 
claiming the right wbs ultimately found to 
have an interest both in fact and in law. In 
the present case Fakhr-ud-din was supported 
by the decision of a competent Court in his 
belief that his purchase at auction w'ould hold 
good. In that belief he paid off Ram 
Prasad’s mortgage. He was in possession of 
the property and he paid off the mortgage to 
protect the interest which he believed him¬ 
self to possess in the property. His right 
to be subrogated to the position of Ram 
Prasad as against the subsequent purchasers 
of the property seems to me to be very clear. 
This case is in many respects a much stronger 
case than any of those mentioned above. 

1 would dismiss both appeals with costs. 

KakhMat Husain, J.— 1 agree. 

By the Court. —The order of the Court is 
that both appeals are dismissed with costs in¬ 
cluding in this Court fees on the higher scale. 

Appi'df dismissed. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 900 op 1910. 

May 19, 1911. 

Presfni: —Mr. Richards, K. C., Chief Justice. 

and Mr. Justice Tudball. 

Mi/Nammaf-DH IAN KU AR—Plaintiff 

Appell\nt 

versus 

DIWAN SINGH AND uTHEhs—D efendants 

—Respondents. 

Prp-rmpnof.—Wajib-nl-arz. •■vuirntiavy voUic o/— 

Cuf^tom f'i'contmrt. . 

There is no claps 4>f evidence that is more likely to 
vary in value according to circumstanres than that 

of the vnjih.nhnrz. ... . 

In a suit for pre-emption based on custom the 

iilnintiff prodiu'cd only nu'ajib-uhavz which was not a 
i lear record of custom, but on the contrary appeared 
„n the face of it to be a record of a numl>er of 


arrangements between the co-sharers adopted for the 
first time at the Settlement at which it was prepared: 

Held, that it was not sufficient to ostablisli the 
custom of pre-emption which the plaintiff wante<l to 
set up. 

Thokuv Anaiit Sinyh v. ThoJenr Duvya Singh, 37 I. 
A. 191; 14 C. W. N. 770; 7 A. L. J. 764; 12 C. L. J. 36; 
13 0. C. 163; 32 A. 363; 6 Ind. Cas. 721; Tofaluddi 
l*r(tdn V. ilohfirn AH Sh/ih, 26 C. 78; Muh/tminod 
Jumm AH Khnu v. Husunin Khan, 26 I. A. 16‘; 26 C. 
81; Parbnti Kunw':r v. Chnndraprd Kumvar, 36 I. A. 
124; 31 A. 457; 12 O. C. 304; 19 M. L. J. t05: 10 C. L. 
J. 216; 6 A. L. J. 707; 13 C. W. N. 1073; H Bom. L. 
U. 890; -5 M. L T. 427; 4 Ind. Cas. 25, referred to. 

Second appeal from the decision of the Ad¬ 
ditional Subordinate Judge of Saharanpur, 
dated the 10th May 1910. 

Mr. Sarnt Chandra Choudhrt, for the Appel- 
lai.t. 

Mr. yihal Chand, for the Respondents. 
JUDGMENT.—This appeal arises 'Out 
of a suit for pre-emption. The Court of 
first instance decreed the claim. The lower 
Appellate Court reversed the decree and 
dismissed the plaintiff’s suit. The only evi¬ 
dence adduced by the plaintiff in support of 
his case was the wnjib-nUarz of 1S67. The 
u'ajih-nUarz is of a somewlmt unusual nature. 
On the face of it, if we were to construe 
the document according to the ordinary rules 
of construction of written documents, it would 
be the record not of a custom but of a con¬ 
tract. There are a number of other matters 
dealt with in the tvajih-ttl-arz which it is 
extremely improbable were establi.shed 
(ustoms or usages at the time the wojih-nl-arz 
was prepared. The entries in the wajih-nl-arz 
are in all probability ‘ entries recorded to 
connote the views of individuals as to the 
practice that they would wish to see pre¬ 
vailing rather than the ascertained fact of 
a well-established custom.” See the remarks 
of Lord Collins in the cases of Thakur Anant 
Hinqh v. Thakur Durga Singh (1). We 
think that the real que.stion in the present 
case, is whether or not the evidence adduced 
by the plaintiff was sufficient to establish a 
usage or custom of pre-emption prevailing in 
the village. There is no evidence of a single 
instance in which the cu.stom was enforced 
or exercised. The plaint referred to the 
earlier wnjib vl araiz but the plaintiff did 
not file them. We think that the fair 
inference to be drawn is that these earlier 
documents would not support the plaintiff’s 
case. It may be that there are no entries as 

A, 191; 14 C. W. X. 770;7 A.L J. 764 ; 21 
0. L. J. 36. 3 O. C. 103; 32 A, 363; 6 Ind. Cm. 712- 
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to pre-emption at all or that the entries are 
inconsistent with the entry in the wajib-uht-rz 
of 1867. In short, as we have said above, 
tlie sole evidence adduced hy the plaintiff 
was the u'ajih-nl arz of 1867. Their Lord- 
vships of the Privy Council in dealinj? with 
the question of the weight to be attached to 
the tvajih’td arz as establishing usages liave 
said:— 

"Another piece of evidence on this part of 
the case is the wajib-ul-arz of the village 
Deokalia which is part of the Hhatwanmu 
estate. This class of document is always 
admissible in evidence being an olHcial 
village record. Its weight may be very 
slight or may be considerable according to 
circumstances.” See Tnfaludih Peada v. 
Mohar AU Shah (2). Again, in tl e case 
of Thakur Anoht Sivgh v. Thnkur Jiinga 
Singh (1), to whicli we have already re¬ 
ferred, Lord Collins at page 197 said,— it 
has been pointed out more than once at this 
Board that there is no class of evidence tl at 
is more likely to vary in value according to 
circumstances than that of tlie ivojih’uhnrizP 
His Lordship then quotes the cafe of Maham- 
mad Imam Ali Khan v. Jhmiin Khan (3) and 
another case of Parbafi Kumrar v. Chaadrap I 
Kunivar (4). 

Having regard to the circumstances of the 
present case and bearing in mind that the 
wajih-vharz which has been produced is 
certainly not a clear record of a custom but 
on the contrary appears on the face of it to 
be a record of a nunder of arrangements 
between the co-sharers, adopted for the 
first time at the Settlement of 1867 and bind¬ 
ing only during the period of that particular 
Settlement. We think that this icajib-tiUarz 
was not sulticient to establish the usage 
claimed by plaintiff and that he has failed to 
discharge the onus which lay upon him of 
proving by sati.sfactory evidence the existence 
of the usage of pre emption. We dismiss the 
appeal with costs. 

Appeal dismissed. 

(2) 26 C. 78 at P. 92. 

(3) 25 I. A. 161; 26 C. 81. 

(4) 30 I. A. 12-1; 31 A. 457; 12 O. C. 304; 19 M. L. 
J. 605; IOC. L.J. 216:6 A. L. 767, 13 C. W. N. 
1073, 11 Bom. L. R. 890; 5 M. L. T. 427; 4 Ind. Cas. 
25. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1143 of 1910. 

May 3,1911. 

—Mr. Justice Karamat Husain and 
Mr. Justice Cliamier. 

HASWA —Pi AiNTiFF—A ppellant 

xersns 

^MAIIBUB AND ANOTHER — DEFENDANTS— 

Respondents. 

Arhitrnlion—AppUentiun not >‘iijned Inj all jHirticif 
interested in the suit at the time of reference, whether 
invalid and award ille>jal—Civil Procedure Code (Act 

V of 190V. Sch. 11, s. I. 

If ill! tho parties interostfd at tlio time when a 
rofer<MicL* isniado to nrhilrafitiu have not joined the* 
referoiicD, the reft'reiice is invalid and tho awanl 
which folli»ws such reference is also invalid. 

Pitam Mai v. Sadiq Ali, 24 A. 229; Kadhu Sintjh v. 
lUljit Singh, 29 A. 423; 4 A. L. J. 847; A. VV. N. 
(19o7), 147: Ishar Das v. Keshab Den, 32 A. 657; 7 A. 
L. J. 8U7: 7 lud. Cas. 6'<, referred to. 

Second appeal from the decision of the 
District Judge of Agra, dated the 23rd 
August 19»0. 

Messrs. (Jokul Prashad and Haribans Sahaif 
for the Appellant. 

Messrs. Muhammad Ishaq and Benode 
Behari, for tlie Respondents. 

JUDGMENT.—This was a suit by the 
appellant a gainst the respondents Mah huh and 
Badal for recovery of Ks. 1,331-15-9. The 
appellant and the respondent Mahbub re¬ 
ferred the matter in dispute in the case to 
the arbitration of three persons. The re¬ 
spondent Badal did not join in the reference. 
An award was made in due course by two 
of tlie arbitrators and a decree dismissing 
the suit was passed in accordance therewith. 
The appellant appealed and the respondents 
look a preliminary objection that no appeal 
lay, inasmuch as the decree was in accordance 
with the award. To that the appellant 
replied that there was no award because all 
the parties to the suit had not joined in the 
reference. The lower Appellate Court held 
that there had been a valid reference and 
dismissed the appeal. 

In second appeal it is again urged that 
there was no award at all inasmuch as all 
the parties to the suit did not join in the 
reference. Several cases have been cited. 
The first is that of Pitam Mai v. Sadiq Ali 
(1). in which it was held that the words "all 
the parties to a suit” in section 506 of the 
Code of Civil Procedure of 1832 must be 

read with the succeeding words * any matter 

(1) 24 A. 229. 
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in difference between them in the suit” and 
did not necessarily include parties wlio never 
put in an 3 ' appearance and l)etween wliom 
and others there was no matter in dispute. 
The second case was that of Ka lhn Sinjh v. 
JiaJjit Singh (2), in which it is held that a 
reference made liy some only of the paj'ties 
to a suit was invalitl. The Court referred 
to the case of FiUnn Ma'- v. Sndig AJi (1) 
and pointed out that what Imd been held in 
that case was that all the parties interested 
in a dispute should join in a reference. 
The third case mentioned was Ishnr Tfas.-i v. 
KeiiJinJ> Pen (3), in which it was pointed 
out that there has been a sig’nilicant 
alteration in the wording of paragraph 1 of 
the Second Schedule to tl>e present Code of 
Civil Procedure which corresponds with sec* 
tion 506 of the Cede of Civil Procedure of 
1SB2, paragraph 1 of tlie Second Schedule 
providing that, ’‘Wlien in any suit all Hie 
parties int^restf’ij agree that any matter in 
difference between them .shall he referred to 
arbitration, that may, at any time before 
judgment is pronounced, apply to the Court 
for an order of reference.” In that case a 
reference to arbitration and an award were 
upheld on the ground that all the parties 
interested had joined in the reference. In 
arriving at tlmt conclusion the learned .fudges 
said that one Bhagwan Singh had never p\it 
in an appearance or contested tlie suit, aufl in 
the events which happened appeared to have 
nothing whatever to do witli its result inas¬ 
much as by the award he had been exempted 
from the plaintiff’s claim. That is exactly 
what has happened in the present case and it 
is contended that the reference was a good 
reference although Hadal did not join in it, 
because by the award he has been exempted 
from the appellant’s claim. \Ve do not 
think that the learned Judges who decided 
the case of fshar Pass v. Keshah Deo (3) 
intended to laj* down that the question 
whether a person who was interested within 
the meaning of section 1 of the Second 
Schedule of the Code of Civil Procedure of 
1908 depends upon whether the award is 
against him or in his favour. It seems quite 
clear that the question whether a party is 
interested or not depends upon his position 
at the time when the reference was made 

and this view is supported by the recent 

(2) 29 A. 423; 4 A. L. J. 347; A. W. N. (1907) 147. 

(.3) 32 A. 067; 7 A. L. J. 807; 7 Ind. Cas. 68. 


decision in Ajrtdhia v. Adhin. [First Appeal 
from Order No. 54 of 1910 decided on the 
Gtb of February 1911]. In that case four 
out of nine defendants joined with the plain¬ 
tiff in referring the matter in dispute to 
arbitration. The other defendants were 
absent and had not defended the suit, but 
they xvere not merely pro forma defendants 
and Knox and Banerjee, JJ., held that as all 
the parties had not joined in the reference, the 
reference was invalid and the award which 
followed thereon was not a valid award. In 
the present case it is quite clear that the 
respondent Badal was interested in the dis¬ 
pute at the time when the reference was 
made. The Code does not contemplate a 
reference to arbitration between tbe plaintiff 
and one defendant and a trial between the 
plaintiff and another defendant. As the res¬ 
pondent Badal was not a party to the re¬ 
ference, the reference was invalid and it must 
be held tlia^ tbe award which followed was 
invalid. We, therefore, allow tbe appsal, set 
aside tbe decisions of the Courts below and 
remar.d tl)e case, tbrougb the low'er Appellate 
Court, to the Court of first instance for trial 
on the inerils. Costs, which will in this 
Court include fees on the higher scale, will be 
costs in the cause. 

Appeal allowed. 


CALCFTTA HIGH COFliT. 

Skconp Civil Ati’Eal No. 687 ok 1908. 

February 15, 1911. 

Prtsent-. —Mr. Justice Mookerjee and Mr. 

Justice Teunon. 

Maharaja BUOY CHAND MAHTAP 

BAHADUR —Plaintiff—Appellant 

versus 

PAKBATl CHARAN MUKHERJI ani» 

oTUKKS—D eKENUAKTS— ReSPON DENTS. 

Liuullnnt omi tvtwnt— Decree for rent—Snte of tenure 
—Suit for rent for intenneh'ate })eriod—Personal 
liability of tenant--‘p^^tate in (he han>l.< of cjccntor—Kr- 
renfor's personal liahilily—Personal liability of bene- 

firiaries, 

A ront-decreo obtairK-d for tlip period onding 

with May execution the tenure was sold 

anti the .'■ale confirmed in liaisak 1312. The land¬ 
lord now sues to recover tlie rent which accrued duo 
between Vatgoon 1310 anil before the confirmation of 
the sale in Itaisak 13.2. The tenure was during the 
period vested in certain executors; 

Held, that as the property has been sold, the land* 
lf*rd can obtain only a per.<»onal decree against the 
tenants, and a.® the pmperty was vested in the 
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executors, they are persoimlly liuhlo niul not the 
hi'iioficinrit's who would ultimately he entitled to the 
property if unythinp remained to be distributed. 

Appeal from tlie decree of the District 
Judge of Ilooglily, dated December 12th, 1907, 
modifying that of the Sub-Judge of Hooghly, 
dated September 26tii, 1907. 

Babus Basanta Kmnar Bose and Shorashi 
f 'haran Mitra, for the Appellant. 

Babus Brojo Lai Chakravaffi, J<>ii fiopal 
Ohosha and Jlari Bhusha}i Mnkherjpo^ for the 
Respondents. 

JUDGMENT.-Tiiis is an appeal on 
behalf of tlie plaintiff in a suit for rent 
of a patni taluk for the period fi-oni 
gun IdlO to Chaitra l.'Ul. It appears tliat 
a decree for rent was o))taitjed in re.spect of 
the .'Jaid property for the pei-iud ending 
with Magh 1310. In execution of that decree 
tim property was sold on the 10th Api il 
1905 and the sale wa.s contirmed on the 
12tli ilay following. The zeiuinaiir now 
sues to recover rent which accrued due be¬ 
tween Falgun lolO and before the confinna- 
tinn of tlie sale in 'h/mik l’M'2. It is obvious 
tliat as the property has been sold he can 
obtain only a personal decree against the 
tenants; one of tljose tenant.-^, iiy name 
Chander Kant Mnkerjee, died in l^^?. lie 
had made testamentai’y di<p.)siti)n of his 
property by whicli lie had appointe<l In’s 
son and (Oie of his gr.an Isons as executors 
to liohl posses.•^i^'n of his e>tatc till the 
termination of ilie mijioi’ity of his youngest 
gramlson. These exe-^ntor.s are the sixth 
and sevenlli defendants iii the present .suit. 
The grandsons are the defendants Nos. .'r to 
11 and the defendant No. 12 is tiieir' 
mother. Tlie plaintiff songlit to make all 
these persons jointly responsible for the 
rent and the Court uf lirst in*tance made 
a decree in his favour. Two separate ap- 
peahs were then preferred, one on behalf 
of tlie Gtli defeiidant and tin other on be¬ 
half of defendants Nos. s to 12. The lear ned 
District Judge has allowed hothtliese appeals 
and maintained the decree only a? against the 
other defendants. 

The landlord ha.s now appealed to tin’s 
Court, and on his behalf it has been contend¬ 
ed that all the defendants are liable for the 
rent claimed. The appeal has been eonte.«t- 
ed by the executor defendant as also by the 
grandsons and the mother. It ha.s been 
argued on behalf of the former that, as dur¬ 


ing the period for which rent i.s claimed, the 
e.state wa.s in the hands of a Receiver appoint¬ 
ed on the original side of this Court in the 
coiir.se of a partition suit, tlie only person who 
can rightly he made liable for the rent was 
tlie Receiver-defendant. This objection is 
manifestly groundles.s. The Receiver, in fact, 
was not a neces.sary party to tliis litigation 
at all [Jatin<lr<i Nath v. Sarfaraj (1)]. The 
plaintiff does not seek to sell any properly 
in the liands of the Receiver. The default¬ 
ing tenure, a.s we have already explained, 
lias been previously sold and it ha.s been 
stated to ns that tlie joint e.state wliich 
was in the hand.s of the Receiver has also 
gradually di>nppeard in tlie cour.<-n of the 
partition-.-snit. The plaintiff, therefore, seeks 
a personal decree against the tenants and 
the ciue.'tion wliich requires con.sideration 
i.s, wlio were tlie tenants in pos.ses- 
sion or entitled to possession of the 
property during the period for which rent is 
claimed. Now, in so far as tlie executor- 
defendant is ccncerned, it is clear that he 
was the person in whom the property was 
ve.sted during thi.s period, lie wa.s to con¬ 
tinue to act as executor lilltlie rninoiity of 
the youngest grandson of Chandra Kant 
.Mnkerjee. That period liad not come to an 
end even at the time of the institution of this 
suit. It cannot be di.<puted, therefore, that the 
sixth defendant was entitled to pos.ses>iion 
and was liable for rent. Tl'e mere circum¬ 
stance that a Receiver liad been appointed 
could not affect bis liability, becau.se the 
Receiver held pf-s-'ession only on belialf and 
for the benefit of persons found in the end 
to be entitled to tlie property [Jagaf Tarini v. 

tiupnl (2)]. There is no room for 
controver.sy that the executor is personally 
liable. It was faintly suggested on behalf 
of the re.spondent, that a decree should be 
made against him in his character as executor. 
That would, in our opinion, be clearly 
erroneous. It i.s pointed out in William.s on 
Executors (9tli Edition, Volume II, p. 1(334) 
tliat in an action for rent accrued after the 
death of the lessee, if the executor enters 
upon tlie demised premises tlie les.sor ha.s his 
election either to sue him as executor or to 
cliarge him personally as assignee in respect 
of the participation of the profits. In sup- 

(!■ U C. W. N. 0 Cas. 211, 

(2) 5 C. L. J.270; 31 C. 3C5. 


562 


LNDIAN CASES. 


[1911 


ARAB AM r. TxACHIMADDl. 

port of tliis view tbe learned author 
refers to the cases of Bovllon v. Canon and 
Je.ran v. UnrriJge (4). The principle upon 
which the executor may he made personally 
liable for rent which lias accrued due after 
the death of tlie lessee is explained in the 
same work (page ItklT) namely, tiiat if the 
rent he of less value tlian tlie land as the 
law prima facie supposes, so much of the 
profits as suflices to make up the rent is 
appropriated to the lessor and cannot be 
applied to anything else. The learned 
author in support of this view refers to the 
case of Buckle}/ v. Pnrh (o). Tt is clear, there¬ 
fore, that the 6th defendant is personally liable 
for the rent claimed. It follows also that 
the grandsons defendants and their mother 
cannot he held liable for the rent. The 
estate during the period for which rent is 
claimed was vested in the executors and, 
therefore, the beneficiaries who would ulti¬ 
mately be entitled to the property, if any¬ 
thing remained to be distributed, could not 
he made personally liable for the rent. 

The result is that this appeal is allowed in 
part and the decree of the learned Judge, in 
so far as it dismi.'^ses the suit as against the 
sixth defendant, is reversed. Hut the decree, 
in so far as it dismisses the claim against 
the defendants Nos. 8 to 12, must be affirmed. 
The appeal is not pressed against the fifth 
defendant. Tlie effect of our decision will he 
that there will be a joint decree against all 
the defendants except Nos. 5 and $ to 12. The 
plaintiff will have his costs of this appeal as 
also his costs in the lower Appellate Court 
from the sixth defendant, but he must pay 
the costs of defendants Nos. 8 to 1*2 in this 
Court. 

Appeal allcu'cil in part. 

(a) 11 Free, 1 SrnnMU>r> I N<»tp (1). 

(4) 1 Si<l. BOS; 2 Keb. I Kb 

(."i) 1 Snlk. BIT. 


CALCUTTA HIGH COURT. 

Skcono Civil Afpkal No. 1438 ok 1907. 

March 9, 1911. 

Present: —Mr. Justice Mookerjee, and 
Mr. Justice Caspersz. 

ARAB ALI— Defendant —Appellant 

versus 

RACHll^IADDI— Plaintiff—Respondent. 
Bev/jal Tendixey Act (I III of 1885), e. 86, cl. 


r/jjdcr-mivat allowed to hold ove/'—Ejectment, forcible, 
if legal. 

The provision in sub-soction 3 of section 85 of 
the llongal Tenancy Act, tlxat tbe sub-lease shall 
not be valid for more tlian nine years from the com- 
nioncomcnt of tbo Act, applies only as between the 
un(ler*r<7twfl/ and tlie landlord of the caiyati it docs 
not npplv as between tbo tenant and the sub-tenant. 

If tho'provisions of .section 85, sub-section (3), are 
not onforoed iimnodiately upon the termination of 9 
years after the commencement of tbe Bengal Tenancy 
Act, and if tbo under-md/at is allowed to bold over 
and continue in occupation of tbo land.of tbo tenancy, 
his tenancy must In* terminated in accordance with 
tlie ixrovision.s ,f*f tbo law, and till such stops have 
been taken, be cannot be forcibly ejected from the 
land. 

The caiijaf of a liolding e.xecutod a sub-lease in 
favour of certain persons on May 3(Hh, 1879. These 
latter atrain e.xecutod a sub-lease iu favour of the 
idaintiff 'on February 20ih. 1885. The interest of the 
raitjnf was subseqiu'iitly acquireil by the defendant, 
under dpods f*f conveyance in 1883 and 1897, who 
foroiblv ojected tlie plaintiff: 

IlrlJ, that the defendant, being the representative- 
in-interest of th(‘ loii/nt, is not entitled as lietween 
himself and the plaintiff to take up the position that 
the lease of-Mny 30ih, 1879. was inoperative, and that 
the plaintiff must snecoed. 

Appeal from the decree of the Sub-Judge of 

Barisnl, dated April 6th, 1907, reversingthat of 

the ^lunsif of Bliola, dated March 19tli, 1906. 
Bahu Pfokash Chandra Maznmdar, for the 

Appellaut. _ , 

Manlvi Nur-ud din Ahmed and Biibu Bivag 
Mohan M<fjfnndar, for tlie Respondent. 

JUOGJIBNT.—This is an appeal on 
behalf of tlie defendants in an action in eject¬ 
ment. The land in dispute admittedly 
belonged at one time to a person named 
Kalim, whose status was apparently that ofa 

raiyat. After his death his representatives*in- 

interest executed a sub-lease in ® 

certain persons on the .‘10th May 1879. T leso 
latter again executed a sub lease in favour 
of the plaintiffs or their predecessors on le 
20th Kebriiary IS85. The interest vested 
in the representatives of Kalim was subse¬ 
quently acquired by tlie contesting defendants, 
now appellants before this Court, under two 
deeds of conveyance executed on the drd 
April 1883 and the 14th March 1897. The 
case for the plaintiffs is that they '^ere m 
occupation of the disputed land till the Jlat 
August 1905 when the contesting defendants 
forcibly ejected them. They, therefore, seek 
for declaration of their title and for recoveiy 
of posae.'^sion of the land in dispute. The 
Coart of first instance dismissed tbe suit 
on the ground that the plaintiffs had not 
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acquired a valid title under the lease of tlie 
20th February 1885. Upon appeal, tlie 
Subordinate Judge has reversed that decision 
and made a decree in favour of tlie plaintiff. 

The defendants have now appealed to this 
Court and on their belialf the decision of the 
Subordinate Judge has been assaiUd, sub¬ 
stantially on the ground that in view of tiie 
provisions of sub-secticn (ii) of section So of 
the Bengal Tenancy Act the plaintifls are 
not entitled to any i-elief as against the con¬ 
testing defendants. 

The learned Vakil for the appellants lias 
argued tliat, although (he lease i.f the JOtli 
May 1879 in favour of the under-//, 
and the .sub-lea.ie by them in favour of the 
plaintitls on the lOth Fcd.ruary were for 
indefinite term.s, by the operation of suh-sec- 
tion (3) of section >.5, they are invalid as 
against the contestingdefendanfs. In support 

of this view reliance has heen placed upon the 
cases of Roingafi Mambil v. S/if/uhin i'/mron 
Ihtff (1) and Jhi.tnrofnll.th Minuih* v. Knsinin- 
iim'j liihi (2). In our opinion, the conten¬ 
tion of the appelhu.fs is not well founded and 
must be oveirutcd. 'I'hc tldliciilty rftl.e 
appellants is tow-fold. In the first place, 
the appellants are the ropr'esentalives-in- 
inferest of the wlio granted the lease 

t'f the dtlfli May lS/9. ClonseiiiuMilb', they 
are not entitled as hi'twecn I hcniselves and 
the under-)cr//,r/.v to take up the pn-itiori that 
tlie grant was imperative. 'I'his liewis 
supported hy the deci.-iions of ihist’.mrt in 
the cases of M.nrl.i! v. h'y’riu r.'rin.l r 

/iaaer/ec (3); M,uhin i'i.in.ha Juki 

Krihir (4). Touiiiuthli v. Aognr }invln,{ar (,>} 
and B/'pru D>-ha>i I Inf i v.Amr.'fnhil Hitfiltfirhnrjee 
(d). Jn the ca.se last mentioned, it was 
pointed out by Sir l-'rauci.silaclean, C, J.,tiiat 
the words in Mib-.sectiau 3 of seolion of the 
Bengal Tenancy Act, namely, that the suh- 
lertPe shall not be valid for more than nine 
years from the commencement of the Act, 
apply only as between the iinder-r.>r7/<r/ and 
the landlord of the rai'unf- they do not apply 
as between the tenant ai d the sub-tenant, 
it has been suggested, however, tlsat a contrary 
view is supported liy the case of linsam'nlla/i 


p)6C. W. N. 0.9. 

(2)nc. W. N. lOu. 

‘3) 29 C. I4«. 
i-i) c C. W. X. 377. 

iftl 1^3. 

CO) 9 C. L. J. 76; 3 Ind. Cas. 685. 


MuUnh w Kkifnntnn-sfn firVn'(2). But that 
deci.sion i.s clearly distinguishable, bicause it 
turned upon the construction of .sub-section 
(2) of section 85 of the Bengal Tenancy' Act, 
Mfim'k Borat v. Ihini i'haran }fou(l(il (7). 
It is not necessary now to examine whetlier 
the distinction drawn therein between sub- 
secticn (2) and .sub-section (3), whicli latter 
alone is applicable to tlie pre.sent case, is well- 
fonnde<l. But, even if tlie appellant.s can get 
over this difllculty and even if it be a.ssumed 
tliat it is open to them to contest the validity 
of the lease granted liy their predece.ssor.s 
on tlie 3'.»th May it is obvious in the 

second place, that they' liave no defence to 
the claim of the plaintiffs, ^uh-.^ection 3 of 
section s5 provide.s that where a raiynf has, 
witliout the .'^auction of liis landlord, granted 
a suh-lease by an in.^^trument registered iiefore 
the commencement of tlie Bengal Tenancy 
Act, the sub-lease shall not be valid for more 
than nine years from the commencement 
of the Act. Let us a.ssnme, therefore, tliat 
the suh-lease of the 30(h May 1>79 was not 
valid, even as against tlie gruitor.> or theii* 
representatives, for more than nine years 
from the commencement of the Bengal 
'renancy Act, that is, for more than nine 
years from the Ist Xovember lS:-5. In this 
view, it may be ct/nceded tliat step.s might 
have lieeii taken for recovery of possession 
from the plaintiffs on (he Ut Xovemlier 1894. 
But apparenfly no such .steps were taken. 
'I'he plaintiffs have continued in occupation 
from the 1st Xovemlier UOt to the 21st 
August ld05. Their case is that tlu'y have 
continued in occupation upon payment of 
rent to their landlords and these landlords 
again have been in po.s.«ess!on by payment of 
i-ent to the grantor of the lease of the 30th 
May l.'^79 or their representative-in-interest. 

Conseri'iently, the question arises, whether if 
the prt'visions of section 85 sub-sectiou (3) 
are not applied immediately upon the termina¬ 
tion of nine years after the commencement 
of the Bengal Tenancy Act, and if the under- 
rnyiiif i.s allowed to hold over and continues in 
occupation ot the land of the tenancy, he can 
subsequently be treated ns trespasser and 
forcibly ejcofed from the land. In our 
opinion, only one answer is possible. If the 
ni!der-j(n//'i/ has been allowed to hohl over 
and to continue in occupatic ii ms tenant, his 
tenancy must be terminated in accordance 
(7l 10 Ind. Cas. -469. 
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with the provisions of the law, and till 
such steps have been taken, he cannot be 
forcibly ejected from tlie land. Reliance, 
however, has been placed upon the decision 
of this Court in the case of Ramgati Mandnl 
V. Shnma Charon Duft (1) in which a dis¬ 
tinction was apparently drawn between the 
case of a person who sues as plaintiff in his 
capacity as an under-mif/u/, and another wlio 
is sued as a defendant in the same capacity, 
it is not necessary for our present purpose 
to examine whether this distinction is well- 
founded on f-r^ciple. But the case men¬ 
tioned is clearly distinguishable on two 
grounds, firsts that it was a case under sub¬ 
section (2) of section 85, and, secondly, that 
in that case there was notliing to show that 
tlie under-rnfya/ had been treated as a tenant 
even after the expiry of the term of his lease. 
In the case before us, it is manifest that the 
contesting defendants were not entitled to 
take the law into their own hands, and to 
eject the plaintiffs before their tenancy had 
been lawfully terminated. We must not be 
taken, however, to decide that the tenancy 
of the plaintiffs, on the strength of which they 
now succeed, is at all liable to be terminated 
at the present time. 

The result is that the decree made by tlie 
Subordinate Judge mu'^t be attirmed and this 
appeal dismissed with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 08 of 1909 

May 3, 1911. 

Present: —Mr. Justice Karamat Husain 
and Mr. Justice Chamier. 

CHAUDHRV BALDEO SINGH and 

OTHERS—PlaINTIFF.S—APPELLANT? 

ve7-siis 

JUGAL KISHORE and outers—Defendants 

— Respondents. 

Riparian oxvncnt—Flov oj u-nfer through nattirnl 
channel obfitructed—Obstruction caused by Htlting up 
of a river Riparmn orener, xrhether bound to clean the 
natural channel — Damages — Contx-ibufnry negligence. 

An owner of land through which a rivor or other 
natural channel Hows is not bound to clean it ont 
from time to time so that the amount of water that 
can pass down it may not bo diminished, though he 
is bound within certain limits as between himself and 
other riparian owners not to do anything which shall 
obstruct the flow of water f*r materially interfere with 
their rights. If from natural catisea a river or 


channel passing through A.'s land silts up with the 
result that more water is th^o^\'n into another river 
nr channel running throngh R’s land and B. blocks up 
the river or channel on his land so as to throw the 
water back on to and flood. A.'s land, A. cannot be held 
to have contributed to the result. The inundation of 
A.’s land must be regarded as being due to R’s action 
alone and B. is prima facie responsible for the con¬ 
sequences, thougli lie may show that he had acquired 
a right to block up the channel partly. 

Second appeal from the decision of the 
District Judge of Mirzapur, dated the 2nd 
June 1908. 

Mr. M. L. Agmnvala (with him Mr. KoUndi 
Preshad), for the Appellants. 

Mr. Gulam Mujfaha (with him Mr. Golcal 
Pnrshad), for the Respondents. 

JUDGMENT. 

Chamier, J.—This was a suit by the 
appellants to have a handli removed which 
had been built by the respondents; for a 
perpetual injunction restraining the respond¬ 
ents from building a hnndh at place in 
question, and for damages. 

South of the villages of the parties is 
some liigh ground the drainage from which 
passes first by several natural channels 
tlirough four of tlie appellants’ villages. 
From a point north of the appellants’ vil¬ 
lage Sarkohia the drainage passes on in 
one natural channel to the appellant’s vil- 
age Dohri. Further north again this chan¬ 
nel branclie.s out into two cliannels one run¬ 
ning east to tlie place where the handh in 
question has been erected at a point marked 
T in the map and the other lunning north 
and ultimately falling into the Garhai Na i 
the latter channel for a part of its course 
is known as the Deosya channel or dram 
and it seems that an arm runs out of i 
east-ward and joins the other channel some¬ 
where near the point T which is m le 
respondents’ village. The appellants say t a 
the respondents in Kartik 1312 hasli hui 
a new bandh at T which so blocked the 
natural drainage as to cause tlie appellan s 
village Tohri to be inundated. The res¬ 
pondents’ case was that the hnndh in question 
is an old bandh; that the drainagepas.ses away 
from the appellants' villages through ^ 
Deosya channel; that the appellants have 
blocked up tills channel thereby interfering 
with the natural drainage, and that the 
spondents have caused no damage to t © 

appellants. , 

The findings of the first Court nre clear 

enough. It finds that the hamih in question 
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IS an old one and caused no damage to 
the appellants’ land, that the appellants 
blocked up the Deosya drain and have them¬ 
selves to thank for the inundation of their 
fields. 

On appeal the District Judge said —"if 
any inundation of the Dohri lands did take 
place It must have been due as much to 
the blocking up of the Deosya drain either 
by silting up or artificial means as to the 
existence of the ba,M at T. I am of opinion, 
herefore, that it is not satisfactorily proved 
that the inundation of the plaintiffs’ lands 
was caused solely by the i.md/i at T and 
therefore, the defendants are not responsible’ 
for any loss which may have been suffered 
by the plaintiffs apart from the fact (sic) 

whether the bandh in dispute was old or new.” 
Later on he says: 

I am therefore, of opinion that the baudh 
in dispute IS not proved to bean entirely new 
construe ion and supposing it to be new 
It IS not proved that the inundation of the 
plaintiffs lands was due entirely to the 
existence of the baudh in dispute.” The 
words either by silting up” in the first finding 
rob It of any value that it might otherwise 
have possessed. We asked Counsel for the 
respondents whether he could produce any 
authority for the proposition that the ap. 
pe lants are bound to keep the Deosya 
channel clear He was unable to do so. 

hat IS called the Deosya channel is a 
natural not an artih'cial channel and I know 

the T P'-°P°«ition that 

the owner of land through which a river 

or other natural channel flows is bound to 

clean it out from time to time so that the 

amount of water that can pass down it 

boTnd" an owner is 

self Ld^ of!" as between him- 

rnit, ^ * 1 ’®'; •■‘P'“’'a“ owners not to do 

anything which shall obstruct the How of 

rL\ts Tf“f ioterfere with their 

ghts. If from natural causes a river or 

channel passing through A's land silts un 

with the result that more water is thrown 

mto another river or channel running through 

S land and B blocks up the river or 

rannot 1 , '^nd, A 

result if contributed to this 

tlmt h», I 1 8f Wm is 

hif land 8‘’8""8l on 

clear. A is not responsible for 
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the silting up of the channel on his land. 
If after the river or chanjiel flowing through 
A 8 land ha.s silted up, B blocks up the 
river or channel flowing through his land 
with the result that A'a land is inundated, 
the result must be regarded as being due 
to B’s action alone and B is pm,la facie 
liable for the consequences though he may- 
show that he has acquired a right to block 
up the channel partly. In my opinion, there- 
fore, the first finding of the District Judge 
does not enable us to dispose of this appeal. 

1 here sliould also be a fresh finding on 
the question whether the bamlh is new or 
old. I would remit the case to the lower 
Appellate Court for fresh findings upon the 

second and third issues framed by the 
first Court* 

I^aramat HusaiNj 

Bv THE CooRT.—Order of the Court is 
that the case be remitted to the lower 
Appellate Court for fresh findings upon the 
second and third issues framed by the first 
Court. Ten days will be allowed for objec¬ 
tions on return of the findings. 

The lower Appellate Court will take such 
additional evidence as the parties may adduce. 

Case remanded. 


^ ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 930 op 1910 

-May 18, 1911. 

Present: Mr. Justice Karamat Husain 
AND Mr. Justice Chamier, 
Musammat KISHORI DUBAIN— Plaintiff 

Appellant 

versus 

ilUNDRA DUBALV a.nd otheks 
Lefexdants—Respondents, 

Hindu tJl—Gi'f(~Construction~Bcq>ic^( to 
favour oj two brothers Jointly, ivhcthe Xde, 

of .-o 

Hindu family. TI.ere was noTldng edhorin“';hru'n 

or m the deed of gift which crave • t- **• ^ 

whetho.. the tostafor Tn'’or‘^;:S‘rhat“lh‘: 

over, both at the execution o[ the' WillTnt 
deed of gift the father of fl.« ®f 

with them jointly: Held tJiat bo^h^th7*w^fhWng 
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Law exoopi in ilio case of co.]iarconary between the 
members of an iimUviiUMl family. 

.In(j>'shui' Sit.'iiii v. R.iiii 23 C. OTO; 23 

1.A.37; \'cnk ifayijdimi.a tuii'u v. Vciil'(it<ir.iin(ih<iiJii<i>uni'i 
Ooni 2n ()7h: f Ibnii. b. 1». (157; Kur'ijKil Xnchinr 
V. tSfiukdiuiii'irayaiKiii, 27 M. 30U; ! yilniailfi v. }^dgii)n 
■nal. 11 M. 2oS.- Miinkiuno Knmvai- v. Bulkishcn Df>* 
2H vV. 3H; A. W. N. (1907) 170; v. JuJOha.-a, 33 

A.-I'; 7 A L. J. 941: 7 1ml. Cas. 097; Ihi D'-oili v. 
Pnivl }i' char-hiri. 20 11. 44.', rofcmal to. 

Second appeal fr()m the decision of tlie 
District Juilpe of Goraklipur, dated the 29th 
Aujrust, 1910. 

The llon’hle Mr. SuiKht Lnl (with, him 
Dr. S'tOs/i ('Jian'ii'ii Banerji and Air. fiovind 
Prashad)^ for tlie Appellant. 

The Ilon’ble Mr. Midi L<d and Air. Snrondro 
NaA Sen, for the Ke.spoiulents. 

JUDGMENT. 

CnA.MiBU, J.—The following pedigree ex¬ 
plains the position of the parties to tliis 
appeal and other persons to whom reference 
will b3 made. 


Kali 


U \M Cm \kan. 


r ' ' 

Prusail. Lacluni I’ras.i'l I tcokinauilun. 

maiaicil .U'<.<■/'»»/»<<< 

SoTikali. 


f 

Jainlri rra**a'l. 
marrictl 

Muiulra, (Uespomb nt.) 


Savii|> Naraiii 

.1 _ 

‘I'l'iloki Narain. marrii.al 
Mu!- tnnudf Kisliori. 
(A['|)c’llant). 


After the death of Deokinandan a suit 
occurred many years ago. Ram Cliaran his 
sons Kali Prasad and Uachmi Prasad 
and his grandsons Jaintri Prasad i nd 
Sarup Narain constituted a joint family. 
In 1874 Kali Prasad brought suits against 
Ram Charan, Lachmi Prasad and Sonkali 
for partition and possession of Ids share in 
the family property and obtained decrees 
which established his right to posse.ssion of a 
one-third share. In August l£i76 Kali 
Prasad made a Will whereby he left his shares 
in the villages Katiahi, Bi.sauli, Kanora 
and Budhiax to his nephews Jaintri Prasad 
and Samp Narain. In January lt78 Ram 
Charan executed a deed of gift whereby 
he transferred to the same two persons his 
ancestral and acquired shares in the four 
villages mentioned above and other property. 
All the males in the family have died. The 
dates on which they died are not material. 
It is only necessary to state that Jaintri 


Prasad predeceased his brother Sarup Narain 
and on Jaintri’s death mutation of names 
in respect of the share.s standing in his name 
was made in favour of the respondent 3fiw- 
animat Alundra. On thedeathof Sarup Narain 
mutation of names in respect of the property 
standing in liis name was made in favour of 
his son Trilo n Narain and on the lattoK-s 
death in favour of the appellant Mmammat 
Kishori, It may be mentioned here that 

Sonkali was atone time recorded 
with Jaintri and Sarup as one of the pro¬ 
prietors of .sliares in two villages called 
Ali.sraulia and Gular Bahar a fact which 
seem to have puzzled the lower Appellate 
Court. The explanation is to be found 
in the deed of gift executed by Ram Charan 
whereby he gave his shares in certain jungle 
land io Mn-iaux)nnt Sonkali for life and there¬ 
after to liis two grandsons. That land, as the 
lower Appellate Ucurt has shown, is now 
known as Alisranlia and Gular Bahar with the 
exception of these two villages the whole of 
tlic property in tlie six villages with which 
we are concerned in the present case was for 
many years recorded in tlie names of Jaintri 
Prasad and Sarup Narain. 

The respondent Musixminid Alundra having 
made a loan of her recorded shares in two 
of the villages in favour of the respondent 
Alahant Beui Bibikanandgir and liaving in 
other ways shown tliat she intended to claim 
a widow’s estate in the property recorded m 
her name, the appellant brought the suit out 
of wliicli this appeal has arisen claiming a 
declaration tliat she- is the owner and in 
possession of the property recorded in 
yid'dxuimnf Aliindra’.s name and that the 
lease is invalid. The appellant’s case is 
that the brothers Jaintri and Samp held 
all the property recorded in their names as 
members of a joint family; that on the death 
of Jaintri the whole passed to Sarup, on the 
latter’s death to Triloki Narain, and On his 
death to tlie appellant who has been in un¬ 
disputed possession for many years. Ihe 
respondents’ case is that the decree of 1^74 
operated to sever tlie interests of Kab I’rasad, 
Ram Charan and Lachmi Prasad; that each 
took a one-third share, Lachmi Prasad tak¬ 
ing one-third for himself and his two sons; 
that Jaintri Pra.sad and Samp Narain each 
took .separate interests under the Will of 
their uncle Kali Prasad and under the deed 
of gift executed by their grandfatherllwith 
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the result that the interest of Jaintri which is 
the property now in dispute passed on his 
deatli to his widow Musammat Mundra. 

The tirst question is as to the effect of the 
decree of lfc74, Tliere is no doubt that 
the decree operated to sever the share of Kali 
Prasad from the shares of tlie rest of the 
family. The appellant referred to the deci¬ 
sions in Durga l)ei v. Hal Makuhd (1) and 
Balkishen Das v. Bam Baniin Sahu (2) and 
contended tliat as shares were not actually 
allotted by the decree to Ham Oharan and 
Lachmi Prasad these two should be held 
to have remained joint in estate. The re¬ 
spondent leferred to the case of Bam Parshad 
Sitigh V. Lakhpati Koer (3), and contended 
that Ram Cliaran and Lachmi Prasad should 
be regarded as having lield separately after 
the decree because, in order to determine the 
f-hare of Kali Prasad it was necessary to 
determine the shares of Ham Charan and 
Lachmi Prasad and evidence shows that they 
held their sliares separately after the decree. 
They niiglit, no doubt, have elected to remain 
in union but the evidence shows that they did 
not—Ram Chaian, asalready stated, transfer¬ 
red his share to Ills grandsons and there is 
other evidence to support the view of the 
lower Appellate Court tliat Rum Charan 
heldaseparateshare after the decree of 1874. 

The second and most important ques¬ 
tion in this case is, whether t’aintri Prasad 
and >Sarup Narain took separate interests 
under the Will and deed of gift as contended 
by the respondents or took the property 
as undivided co-parceners us contended by the 
appellant. The latter doe.s not suggest that 
the two brothers took the property as 
joint tenants in the sense of the English 
law. Her learned Advocate relied princi¬ 
pally upon the decision of their Lordships 
of the Privy Council in Wnkaiayyamm'i 
Gani V. Venkafanunanayyamma (4). That 
case does not appear to me to have arjy real 
bearing on tlie question wliich we have to 
decide. There the question was; whether 
the sons of a daughter who were members of a 
joint family with their father and had 
succeeded to their maternal grandfather’s 
estate on the death of their mother took 

(1) 29 vV. 93; 3 A. L. J. (383; A. \V. N. (1900) 287. 

(2) 30 C. 738. 

(3) 30 C 231; 6 Bom. L. R. 103; 7 C. W. N. 162. 

(4) 25 M. 678; 4 Bom. L. K. C57. 


the property as undivided cj-pirceners 
(f. e., jointly) or as tenunts-in-common. It 
has been pointed out by the Madras 
High Court [see Karnppai Sachiar v. -Son- 
karanarayanan (5).' tha^-that decision cannot 
be regarded as laying down a rule that all 
property coming to two or more persons who 
happen to be members of a joiiit family 
is taken by them jointly, i.c., with the right.s 
of co-parceners in a joint family. Moreover, we 
Ijave to deal here not with succession or an 
inte.^^tacy to whicli alone the ruling of the 
Privy Council can be applied but with a case 
of property passing under a Will and a deed 
of gift—the nature of the interests taken by 
the two brotliers defendants upon the 
language of the Will and deed of gift, and if 
the language is ambiguou.s, upon any presum¬ 
ption or rale of construction tliat may be app¬ 
licable to such documents. There is nothing 
either in tlie AVill or the deed of gift which 
gives any indication as to wliether the testa¬ 
tor or donor intended that the two brothers 
should hold as undivided co-parceners or 
as tenants-in-common with separate interests. 
There are cases, c.p., Vydinada v. Sagamnial 
(o) and Manknmma Koer v. Balkishen Das 
(7), in wliich it has been Iield, in accordance 
with the rule of Englisli law, that a gift or 
beque.it to two persons without more creates 
a joint tenancy but their Lordships of the 
Privy Council have disapproved of tlie appli¬ 
cation of this rule and AV'^ill of a Hindu and 
have observed that the principle of joint 
tenancy is unknown to Hindu Law except in 
the case of co-parcenary between the members 
of an undivided family [Jogeshur Xarain v. 
Bam Chandra (b) ]. 

Regard may be had to surrounding 
circumstances in order to ascertain the mean¬ 
ing of tlie testator in the one case and of 
the donor in the otlier. Tlie learned Advocate 
for tlie appellant has relied upon the fact 
that tlie brothers were, at the time of the 
gift and Will, members of a joint family and 
has pointed out that this circumstance was 
relied upon by this Court in tlie case of 
Mankamna Koer v. Balkishe)t Das (7) as 
a reason for holding that a joint tenancy 
had been created by a deed of gift. The 
respondents’ learned Vakil contended 

(5) 27 M.300. 

(6) 11 M. 258. 

(7) 28 A. 38; A. W. X. (1905) 70. 

(8) 23 C. 670; 23 I. A. 370. 
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that the autliority of the last men¬ 
tioned case was much weakened hy the 
erroneous application of a rule of English 
conveyancing to the construction of a deed of 
gift executed by a Hindu and has i*eferred to 
the later case of Gopi v. Jaldhara (9), in 
which, following a decision of the Privy 
Council, one of the same Judges declined to 
apply that rule and tlie construction of a Will 
executed hy a Hindu. The learned \'akil 
referred also to the c.ise of Bai ]>nw(ih v, 
Patel Berhanla^’ (lOj. There property had 
been given to two brotliers wIjo were members 
of a joint Hindu family. One died leaving 
a widow and it was held that slie was 
entitled to half the property as heir of Iier 
husband. The facts of tiie present case are 
very much tlie same. It was suggested that 
as tin’s Court, in the case of Mankamun 
Ko?r Bulkishrtt I)a.-i v.7), relieil upon tlie 
fact tliat the donees were living as undivided 
co-parceners as a reason for holding that 
the donor intended that they should hold tlie 
property passing to tliern under tiie deed of 
gift in tlie same manner, we should give the 
same weight to a similar circumstance in iho 
present case. That woulJ not he a proper way 
of using a reported decision. One document 
cannot be construed hy reference to deci.sions 
on other documents executed in dilTerent 
circumstances and containing dilTeient 
language. We must determine for ourselves 
what weight should be attaclied to the fact 
that the two brotliers Jaintri Parsad and 
Sarup Narain were living in union wlien the 
Will and deed of gift were executed in tlieir 
favour. It was suggested that a pa.ssage in 
the judgment of the Privy Council in Jogeshnr 
Narain v. Ram Chandra (e) to the effect 
that the principle of joint tenancy is 
unknown to the Hindu Law except in the 
sense of co-parcenary between the mem¬ 
bers of an undivided family recognises 
the possibility of property being given 
or devised to two or more Hindus to be 
held by them in co-parcenary under the 
Hindu Law. But the context shows that 
nothing of the kind was intended or con¬ 
templated. Their Lordships were considering 
only the incidents of the right of survivorship 
between joint tenants under the English 
Law. There seems to be a difficulty in treat¬ 
ing a gift or devise of property to two 

(9) 33 A. 41; 7 A. L. J. 941; 7 Ind. Caa. 697. 

UO) 26 B. 445. 


members of a joint family as a gift dr devise 
to them of property to be held as undivided 
co-parcenars for, as pointed out in the case 
of Bai Deicali v. Patel Bschardas (10), such a 
devise or gift would create interests in favour 
of the issue of the donees who might be un¬ 
born at the time of the gift or the death of the 
testator. 1 see no reason whatever for suppos¬ 
ing that eitlier Rim Charah or Kali Prasad 
intended that any children that might be born 
to either of the brothers should on their birth 
ac<iuire an interest in the property. It must 
be remembered that the two brothers were at 
the time .joint with their father Laclimi 
Prasad a ml others and the fact that the gift and 
devi.se were made to them only suggests that 
tliere was no intention to benefit any other 
membeiM of the joint family whether 
then is existence or to be born hereafter. It 
must also be remembered that Hun Cliaran 
had already given some property to Liclimi 
Prasafl to ha hell by him separately. In all 
the circumstances, lam umble to come to the 
conclusion either Kali Prasad or U im Cliaran 
intended that the two brothers should hold 
the property given to them as undiviJed 
c )-pareeners. The fact that the two brothers 
were j )int is not, in my opinion, a sufficient 
reason in the present case for holding that 
the flonor and testator intended that they 
should hold the property as undivided co-par¬ 
ceners. The lower Appellate Court held that 
the brotliers took in severalty and I am not 
satisfied that that decision is erroneous. 

The question of limitation is disposed 
of by the finding of the lower Appellate 
Court that thougli there is no good evidence 
of possession on the part of Mnsammat Mundra 
there is no good evidence that her relatives 
even held adversely toiler. 

I would dismiss the appeal with costs. 

Karamat Hl'.sain, j. —I agree. 

By the Court.— The appeal i.s dismissed 
with costs including in this Court-fees on 
the higlier scale. 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 

Civil Rules Nos. 4612 and 4771 ok 1910. 

March 9, 1911. 

Present: —Mr* Justice Mookerjee and 
Mr. Justice Caspers/. 

AMRITA LAL ROY- Plaintiff- 

Petitioner 

versus 

SHYAMA CHARAN SIKDAR- Defendant 

— Oi'POSiTE Party. 

Rujht of .^uit—Plaintifs decree a<jaiust dcfeiulunt')^ 
landlord—of rent due to landlord —StnY 
jdatnftjf for rent dne to landlord -^Whether suit is for 
rent^Aftacliinent of debt — Ri(jht to sue debtor—Small 
Cause Court jurisUction. 

Tlio alleges that in oxecution of a iloerco 

liold by liitn against the landlord of the defendant, 
ho attuehed the rent which had already ucerne<l due, 
and ho seeks to recovei’ in this suit tho money jniy- 
able by the defendant to liis landlord, the phiintiff s 
jinlgrnont.debtor; 

Held, tlial the suit was not <jmj for rent, but for 
money tine to tho plaintiff, ami tho Small Cause Court 
hud jurisdiction to try the suit. 

Obiter dictum. — Mere attuchmeJil of a debt Joe.s 
not jirovent the jndgment-ditbtor from suing Ids 
debtor, though ho is nut entitled to receive j>ayment 
form his debtor \niless tbo eltiim in respect ol which 
tho dobt is attached has Ijceu sutistied. 

Shill Sinyh v. Siln liaui, Id A. 7b and B'h Maharom 
V. The Collector of Efau'ttli, 17 A. IDS; 22 1. A. U4, 

refoiTcd to. 

Rule against the order of the Small Cause 
Court Judge of Farid pur, dated June 6th, 1910. 

Babu Sadsn Chanilra Bkatfacharjee, for the 
Petitioner. 

JUUGMJiNT.—We are invited in this 
rule to set aside an order by which the Court 
below lias dismissed a suit for recovery of 
money without trial on the merits. The 
petitioner instituted the suit originally in 
tho Court of the Munsif of Faridpur. On 
the 10th August 1909, the Munsif held tliat 
the money souglit to be recovered could be 
claimed only as a debt and not as rent, and 
that consequently the Court had no juri.sdic- 
tion to try the suit. He, therefore, returned 
the plaint for presentation to the proper 
Court. The plaintiff then presented the 
plaint in the Small Cause Court. The 
Judge has dismissed the suit on the ground 
that the procedure laid down in rules 46 
and 79 of Order XXI of the Code of 190b 
had not been observed. This judgment is 
not intelligible. 

The plaintiff alleges that in execution of 
a decree held by him against the landlord of 
the defendants he attached tho rent which 
bad already accrued due and he seeks 


to recover in the present suit the money 
payable by the defendants to tlieir landlord, 
his judgment-debtor. It is clear that tho 
suit is not one for rent, because it ha.s not 
been brought by a person who stands in the 
relation of a landlord to the defendants as 
their tenants. If the plaintiff is really en¬ 
titled to recover this sum from tlie defendant 
he can claim it only as money due to him. 
But, upon the face of the plaint, it is not 
explicitly stated whether the plaintiff has 
completed his title on the basi.s of the attach¬ 
ment mentioned. Before he can succeed on 
the merits, he must prove that he has a 
complete title. It is well-e.sfablislied that 
mere attachment of a debt doe.s not prevent 
the judgment-debtor from suing hi.s debtor 
for it and from taking any other .steps neces¬ 
sary for tlie money thereof though he is not 
entitled to receive payment from his debtor 
unless the claim in re.spect of which the debt 
is attaclied has been satisHed, Shih Siughv. 
Sifa Bcti Maharani v. The Collector rf 

Etuivah (2). It is not nece.ssary, however, 
to decide at tlie present stage whether the 
plaintiff lias an enforceable title as against 
the defendants. If lie has such a title, it is 
plain that the sum sought to be recovered by 
him is a money-debt and is not in the nature 
of rent. 

The result is that this rule must be made 
absolute and tlie order of the Court below 
discharged. Tlie case will be remitted to the 
Small Cause Court Judge in order that lie 
may re-try it on the merits. As the rule has 
not been opposed there will be no order for 
costs. 

This order will govern Rule No 4771 of 
1910 which will also be made absolute. The 
case will be remanded to the Small Cause 
Court Judge as above, and there will be no 
order for costs. 

Bides made absohde. 

(1) 13 A. 7(i. 

(2) 17 A. 19S; 22 I. A. 94. 
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CALCUTTA HIGH COURT. 

Civil. Rl'ie No. 42S9 ok 1910. 

January U>, 1911. 

Present: —Mr. Justire Cliittyaiid 
Mr Justice Co.ve. 

J. J. MIRANDA—Defendant—P hTmoNER 


ccr^'Hs 

MOHKNDRA KUMAR ROY— Plai.nukk— 

Respondent. 

Co-oiH'ratire Craht SociriiW Act lXi>f IDOl'. >•. (> (2' 
—Suit hij oacictij—ln ichose mime suit to he brought. 

The Chuirniau of a Co.o|».Tativo Credit Society Jias 
no riyfht to iiii^titute a sail, aj,auiist a inenilx'r ol' the 
Society andor the Co-operative Crerlit Societies Acl, ia 
his owti mune. Tlie suit slioald Ix* one hy the Society 
itself under seel ion G, clause (2), of tlie Act. 

A suit ill ilie name of tlie Cliairman must fail. 

Rule again.st judpnieiit and decree o( the 
Small Cause Court Judge of Chittagong, dated 
August 2iid, 1910. 

Rabus TJhirentha Lai Kasto'jir and Pf>b<uik 
Kumar Dae, for the Petitioner. 


JUDGMENT.—This is a rule issued 
at tlie instance of tlie defendant J. J. 
Miranda in a .Small Cause Court suit calling 
upon the plaintiff, Mohendra Kumar Roy, 
to show cause why the decree in favour of the 
plaintiff should not he set aside. 

It appears that the defendant was a mem¬ 
ber of a Society styled the Non-Gazetted 
Otlieers Urban Co-operative Credit Society in 
Chittagong, constituted under the Co-opera¬ 
tive Credit Societies Act (X of 1904). The 
plaintiff is said to be the Chairman of the So¬ 
ciety and brings this suit presumably on be¬ 
half of the Society. 


Two objections are raised on belialf of tlie 
defendant. Firstly, that the plaintiff 
Mohendra Kumar Roy had no power to in¬ 
stitute this suit which ought to have been 
tiled in the name of the Society; and eccand- 
ly, that the learned Subordinate Judge, 
exercising Small Cause Court power.s, was 
in error in disallowing the defendant’s claim 
for a set-off. 

No cause has been shown against the 
rule, and we, therefore, have not had an 
advantage of hearing arguments on belialf 
of the Society. But we think that it is clear 
from the provisions of the Act that the 
Chairman had no right to institute the suit 
in his own name, and that the suit should 
have been one by the Society itself, under 
the provision of section 6 (2) of the Act. 
That section provides that if the Society is 
registered “the Society shall become and be a 


GULAB RAl V, RAM RAJ. 

body corporate by tlie name under which it 
is registered, wdtli perpetual succession and 
a common seal, and with power to hold pro¬ 
perty, moveable or immoveable, to enter 
into contracts, to institute and defend civil 
suits and to do all things necessary for the 
purposes of its constitution.” Had the suit 
been filed in the name of the Society, no 
doubt the plaint might have been signed 
and verified on its belialf by the Secretary 
or any other Officer of the Corporation in ac¬ 
cordance with Order XXIX, rule 1, of the 
Civil Procedure Code. This not having been 
done, we consider that this defect is fatal 
to the suit which must necessarily fail on that 
account. 

As to the second contention it i.s unneces¬ 
sary for us to go into fliat now: but we 
may notice that the learned Subordinate 
Judge has found as a fact that the raem- 
I)ersliip of the defendant in the Society has 
not yet ceased. If this was so, it is obvious 
that he cannot claim to set off the amount 
of his .share as a member, certainly hot with¬ 
out going into the question of accounts be¬ 
tween himself as such member and the Society. 
It would have to be ascertained whether he 
was liable in any amount as a member of the 
Society. 

The rule is made absolute. But there being 
no appearance on the other side, we make no 
order as to costs. 

Pule made absolute. 


CALCUTTA HIGH COURT. 

.Second Civil Ai-peal No. 642 ok 1909. 

April, 20, 1911. 

Present: —Mr. Justice Mookerjee and 
^Ir. JusticeTeunon. 

GUL AB RAl— Plaintiff—A ri’ELLANT 

HAM RAJ TUWARl— Defendant — 

Respondent. 

to Jirst moifijagee by second 
mortgagee /or releasing iirojierfy from second mortgage 
—Sale of the propciig—Failure of consideration for the 
jnjgrnent—Contribution suit. 

The plaintilT, the second mortgagee, purchased the 
Jiiortgngod property in oxcoution of his mortgage 
decree. Subsequently, the defendant, the first mort¬ 
gagee, obtained a decrco on his mortgage and at¬ 
tempted to sell the property. Then the second mort¬ 
gagee, the plaintiff, paid to the defendant, the first 
mortgagee, Ks. 215 for the o.xpross purpose that the 
property purchased by the second mortgagee should 
be released from all liability under the defendant’s 
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decree. Tl>o defendant waa unable to release the pro- 
perfcy by reason of objectimis taken by persons 
intcro8te<l in the equity of redemption. The property 
was, therefore, sold and purchased by a slrungcr. The 
defendant applied the sale proceeds towards tlic 
satisfaction of liis decree. The pUiiiitill brouglit this 
suit for recovery of tlic amount Us. 215; 

JlWd, that there was no answer to the claim of the 
plaintiff who should not be driven to a eoiitribulion 
suit to enable him to realise a proportionate amount 
from persons who hud boon benehted by the i)ay. 
meut he made. 

Appeal from the decree of the Sub-Judge 
of Ohapra, dated February'iOth, lOUt*, revers¬ 
ing that of the Munsif of Chapra, dated June 
15th, 190^. 

Moulvi Muhaniinud }lu^laja 7v/uin, for the 
Appellant. 

Baba Karesh Clumdf'i Siiih'i, for the Re¬ 
spondent. 

JUUGMKNT. —This is an appeal on be¬ 
half of the plaintilf in an action for re¬ 
covery of money, upon an alleged failure 
of consideration. The circumstances under 
wliich the payment wa.s made by the plain¬ 
tiff to the defendant are not disputed. The 
second defendant, as the head of a joint 
Mitakshara family, executed a mortgage of 
these rroperties in favour of the fir.st defend¬ 
ant. He subsequently executed a second 
mortgage in respect of one of these properties 
to the plaintiff. The plaintiff, as second mort¬ 
gagee, sued to enforce his security, got a 
decree, and at the .sale held in execution 
thereof, purchased the mortgaged premises 
himself. Subsequently, the Krst mortgagee, 
in execution of the decree obtained by him 
on the basis of his own mortgage, attempt¬ 
ed to proceed against thi.s very property. 
At this stage, the plaintiff, second mort¬ 
gagee, entered into an agreement witli the 
6 rst mortgagee to pay the latter Rs. 1!15, 
on condition that the property purchased 
by him was released fron) all liability under 
the decree obtained upon the first mortgage. 
The first mortgagee accepted the money, but 
was unable to release the property by reason 
of objections taken by the persons interested 
in the equity of redemption. He subse¬ 
quently proceeded to execute his decree 
against the property held by the plaintiff, 
though he had received Hs 216 with a view 
to release it. In execution, the property was 
sold and was purchased by a stranger. The 
first defendant applied the sale proceeds of 
this property towards the satisfaction of 
hU decree. The plaintiff then commenced 


thi.s action to recover Rs. 215 cn tl.c 
ground of failure of consideration. 'I lie 
Court of first instance made a decree in 
his favour. The Subordinate Judge ha.'j, 
on appeal, rever.«ed that decree. In our 
opinion, there is no answer to the claim of tl.c* 
plaintiff. 

It is not disputed that money was paid by 
the plaintiff to the fir.st defendant for the 
express purpose that tfje property held by 
him might be released from the claim under 
the first mortgage. Xo doubt, it was not 
competent to the first mortgagee to grant a 
valid release without the assent of the other 
parties interested in the mortgaged pre¬ 
mises and witljout the leave of the Court 
\_Mir Ki'.snif w raiichattun (1)]. But if he 
wished to retain the sum received by 
him from the plai!)tiff, it was In’s duty to 
secure the assent of the persons interested, 
and the approval of the Court. If he failed, 
though it may be tlirougli no fault of his 
own, to grant a valid lease it undoubtedly 
became his duty to return to the plaintiff the 
sumof Rs. 215. The plaintiff was under no 
personal obligation to pay any poi’tion of 
the judgment debt, tliough it might be¬ 
come incumbent upon him to .satisfy the 
decree if he desired to save his property. 
It was, therefore, manifestly unjust for the 
first defendant, to accept and retain his 
money, and at the same time to sell up his 
property. Cnder such circumstances, if we 
permitted the first defendant to appropriate 
to his own use, the money paid by the plain¬ 
tiff, we would have to sanction liis unjust 
enrichment at tlie expense of the latter. We 
cannot consequently accept as reasonable tlie 
suggestion that the plaintiff should be driven 
to a contribution suit, to enable him to 
realise a proportionate amount from per¬ 
sons who have been benefited by the payment 
he made. 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge set aside 
and that of the Court of first instance re¬ 
stored. This order will carry costs in all 
the Courts. 

We may add that the plaintiff is plainly at 
liberty to bring a suit forcontribution against 
persons who may have been unduly benefit¬ 
ed by the sale of his property. That, how¬ 
ever, is a question foreign to the present 

litigation and cannot be now determined, 

(1) H C. L. J. 639; 6 lud. Caa. Si2. 
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It follows, as a matter of course, that the 
decree-holder will be at liberty to proceed 
with execution of his decree for recovery 
of any balance that may still be due there¬ 
under, on the assumption that Rs. 215 
which he is now obliged to return to tlie plain¬ 
tiff, has not been applied to tlie satisfaction of 
the decree. 

J ppeal alloived. 


ALLAlIAliAD HI(4H COURT. 

F[kst Civil Appeal No. 8 of 1910. 

May 9, 19ll. 

Prest ut: —Mr. Justice Kavamat Hussain 
and Mr. Justice Chaniier. 

KHUXNI UAL - Uefendant—Appellant 

ver.sKs 

KALIMUDUIN and others—Plaintiffs — 
Defendants—Res ondents. 

C‘>ntrai.l - Infi'iTift Knluinceil rufr oj inti 'dif to ir 
jffiitl fytiin thi' ihilo of orcKtion of bvinl timlrr ri'r/ain 

— pi-nal enlionrcl rate not to be 
(lisaflowed cIIfuelij—liiusontihle compcn^nti'in t,, be 
(tllowed — ('onfroef (IX <f 1872^, y. 7-4 

A moi tgagoilood prc*vi<Io(l that interest was (o In- 
at (lie rate of 11 annas jier cent, per inoiitli, I»ut 
if the interest for any year \vi*ro not j>aitl (he interest 
on the entire amount iltic should be paid at the rate 
of 13 annas -t pics per cent, per mensem instead of 11 
annas from the date of the exceution of the morttrairc- 
deed : 

Ucldy that the agreement to pay enhanced rate of 
interest was penal, hut that the enhanced interest 
would not to be disallowed altogctlier.—a reasonable 
portion of it might be allowed by way of compensa¬ 
tion. 

Sander Koer v. Rni Sham Kiishen, 34 C. loO' 
4 A. L. J. 109; U C. W. N. 249: .=> C. L. J. 10(3; 17 M. 
L. J. 43; 9 Bom. L. K. 304; 2 M. L. T. 75, referred to. 

First appeal from tlie deci.sioii of the 
Additional Subordinate Judge of Hareilly 
dated the 20th September 1909. 

Dr. Tej Bahadur SaprUy for the Appellant. 

The Hon’ble Mr. Sunder Lai and Dr. 
Satish Chandra Bajierji, for the Respondents. 

JUDGMENT.—One Sheoraj Singh 
and his brother Bahadur Singh executed 
a mortgage-deed in lieu of Rs. 7,000 in favour 
of Kanhai Lai on 17th September 1903. 
Interest was to be paid at the rate of 11 annas 
per cent, per month. But there was a stipu¬ 
lation to the effect that if the interest for any 
year were not paid, interest on the entire 
amount due should be paid at the rate of 
13 annas 4 pies per cent, per mensem instead 
of 11 annas from the date of the execu¬ 
tion of the mortgage-deed. The plain¬ 
tiff on the 13th of July 1908 purchased 


a portion of the property mortgaged, and 
after offering a sura of Rs. 9,587-3-6, which 
was not accepted by the defendant, institut¬ 
ed a suit for redemption of the mortgage 
alleging that only Rs. 6,225 have been paid 
to the mortgagors. The defence was that 
the entire sum of Rs. 7,000 had been receiv¬ 
ed by the mortgagors, and that the mortgagee 
was entitled to that sum with interest and 
compound interest at the rate of 13 annas 4 
pies per cent, per mensem according to the 
terms of the deed. The Court below finding 
that the entire sum of Rs. 7,000 had been re¬ 
ceived by the mortgagors, and that the con¬ 
dition as to the payment of compound interest 
at the rate of 13 annas 4 pies per cent, per 
mensem was penal, gave the plaintiff a 
decree for redemption on payment of 
tlie principal sum of Rs. 7,000 and 
interest calculated at the rate of 11 
annas per cent, per mensem amounting 
to Ks. 4,b90-8-6. Regarding the costs of the 
plaintiff that Court said that as the plaintiff 
had not offered the full amount due to defend¬ 
ant No. 1, under tlie mortgage bond of 17th 
September 1903 he was not entitled to any 
costs. The Court also ordered the contesting 
defendants to bear their own costs. The 
defendant Khunilal has preferred an 
appeal to this Court, and three pleas are taken. 
The first in the memorandum of appeal 
is that the stipulation at the enhanced rate 
of interest is not penal. The second is that 
the contractual rate of interest should have 
been allowed during the time allowed in the 
decree for the payment of the mortgage 
money. The third is that the appellant is 
entitled to his costs in the lower Court. The 
defendant-appellant, incur opinion, isentilled 
to his costs inasmuch as the sum offered by 
the plaintiff was not the full sum to which 
the mortgagee was entitled. There is no 
doubt that the enhanced rate of interest is 
penal. But, according to the ruling of their 
Lordships of the Privy Council in Sunder 
Koer V. Rai Sham Krishen (1), the enhanced 
interest is not to be disallowed altogether, 
but a reasonable portion of it may be allow¬ 
ed. Had we been trying the case ourselves 
as a Court of first instance, we might have 
allowed a portion of the enhanced interest 
by way of compensation. But sitting here 

(1) 34 C. 150; 4 A. L, J. 109; 11 C. W, N. 249; 6 0. 

L. J. 108; 17 M. L. J. 43; 9 Bom. L. R. 304; 2 M. h. T. 
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as an Appellate Conrt we are not disposed to 
interfere with the discretion which has been 
exercised hy the Court belovv. The result is 
that we allow the appeal so far as the costs of 
the defendant«appellant are concerned. In 
other respects we dismiss it. Parties will pay 
and receive proportionate costs in this Court 
which will include fees on the higher 
scale. We also dismiss the objections with 
costs because we are net satisfied that the 
decision of the Court below that the entire 
amount of mortgage-money wa.s paid wrong. 

Appeal aUoweiL 


ALCAHAHAD HIGH COCKT. 

Second Civii. Appeal No. 218 or HHO. 

May 8, . Oil. 

Present: —Mr. Richards, K. C., Gidef Justice, 

and Mr. Justice llanerji. 

JAI GOPAIj NAKAIN SINGH and others 
—Defend.vnts—Appellants 

versus 

UMADAT and others—J^laintiff.s — 

Respondents. 

Occupnnrij-holilimj - Mortijdijr — Friiiul'ilruf 

•liiislimrnf irUHc qur.<ll(ni of moiiijiuje — I'm/./ 

—Suit for fh'clardtloii in ('irU Court—Muinfniiiahle — 
.iV Jirnt Art .A7/ oj ISHI'. 

An occjipnncy-toimnf can v'aliilly niortjrnj'e his 
oooupjjioy-lcriiincy wit h possession iirulor the 
Kent Act XIL of 18vSl, utnl any fmutlnlont and 
collusive reliiKpii.vhmont Iw the occupancy-tenant 
would ho void a*fiunst the moiT^agee. 'I’lu' mortgagee 
is entitled t«)suo fora declaration in tlu‘ Civil Cotirt 
that the relini|uishnient was not operative as ai^ainst 
liiin. 

Second appeal from the decision of the 
District Judge of Allahabad, dated the 22nd 
December 1909. 

JUDGMENT.—The facts out of winch 
this appeal arises are fullj' set forth in the 
referring order of our brother Tudball. It 
has been consistently held hy tliis Court that 
under Act XII of 1881 an occupancy-tenant 
could confer on a person who lent him money 
at least a right which would entitle the 
mortgagee to remain in posses.sion of the 
holding so long as the tenancy lasts. It 
follows tl)at any fraudulent and collusive 
relinquishment by the occupancy-tenant 
to the zemindar, the latter being a party to 
the fraud and collusion will be void against 
the mortgagee. We understand the Court 
below to tind that the occupancy-tenant 
relinquished tl)e occupancy-tenancy to the 
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zemindars, defendant.s in the suit, in con¬ 
sideration of certain promises, the defend¬ 
ants knowing well that the plaintiffs were 
mortgagee.s, in other word.s, to find that 
there was fraudulent collusion between the 
defendants and the occupancy-tenant. Our 
learned brother was evidently of opinion that 
the plaintiff was entitled to the declaration 
lie souglit but for one reason, namely, that 
lie considers that having regard to the 
proceedings which liad taken place in the 
Revenue Court the declaration would he 
perfectly useless. It is true tliat tlie zemin¬ 
dar brought a suit for ejectment after the 
relinquishment in the Revenue Court and oh- 
tained a decree which was afiirmed hy the 
Commissionerand wliich lias been actually exe¬ 
cuted. At the same time, we are told that 
the defendants in flie revenue suit liave 
applied to the Hoard of Revenue in revision 
and that tlie Board of Revenue had postponed 
tlieir final decision until after the decision of 
the present suit. We take it from this tliat 
it will be within the power of the Board of 
Revenue to set aside the decree for possession 
in tlie Revenue Court and to restore the 
plaintilfs in this suit to possession if they con- 
.sider tliat plaintiffs are legally enfitled to be 
restored. The matter in tlie Revenue Court is, 
therefore, still $ah jndice and there has been 
no final decree determining tlie occupancy- 
tenancy. ^\’e agree with the Court below, as 
did our learned brother, that the plaintiffs are 
entitled to tlie declaration which they seek. 

We, therefore, dismiss the appeal with costs 
including in this Court-fees on the higher 
scale. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 780 ok 1908 

April 7, 1911. 

Present: —Sir Ralph Benson, Judge, and 

Mr. Justice Wallis. 

KAM .A DAT H AMMAL— Appel la \ r 

versus 

KRISHNA PILLAY and others — 

Respondents. 

Litnitatiun Act (XV of 18775c/i. //, J24-i}M// 

for possession of office and lands appertaiuiny thereto 

—possession by defendant in respect of lands _ 

Whether gives right to office-Vesting of beneficial 
enjoyment of lands in pluintifs family—limitation. 
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'I'ho ncquisirion I'va rif n ])roscriptivo ritlo h) 

to an cHk-t* (loos not !rlv(^ liiin a riiflit 
t “ I liat oll’ico iinl('sj^ ho was in n(h i-rsn ]>os>ossi"n (if 
till- otViCc alsii for the statutory period. 

Tho more r(‘Oci)if r>f tlie cnioliiinonts of an otlicc* 

Avithoni perfonnaiu-e of its diifij'S will not (‘uahle tlio 
r('(‘ipi(‘nf to ehiim possession of the olHeo, if its dnfi(*s 
are porf«'nnod hy another in Ids own hdialf and not 
a- tln^ depnt\ ('f tli<“ p(‘rson enjoyiiij.'- tin* oinolnmonts. 

Wltere plaintitV. the 'vidow of an sited 1 st 

defendant, idi(Miee frotn her hnshand, tor |iosse.ssion 
ef tlie otiiee of nrchak'i and of the lands attaehial 
thereto, and it was found that Ist defendant nas in 
ad\ersi“ pes-jession Oldof the lands, tin' Ixmelielal 
enio\ tnetif whereof \esred in the plaintiff's family : 

/h'o/, (11 tliat iilaintitY w;i> ontitied to the office sts 
tlie adverse possess-on l.y d<‘fendant of the lands did 
not vfive Idrn a ritrht tn the olhce; 

( 2 ) that the plidnliff's claim to tin* lands wa.s iiot 
harrt'd and she Imd a rlffht to recovi'r the i>roperty 
from tli(> time h<‘r riehf to heneticial eni(»yment 
aeerned. 

■ V. (i<i aepe//, lit M. 277: and UnnniiS’iii'- 
}uiii'^'l }'<> n>hi ■ n I /’>i uih» > t» id, 2i> M. 271. 

reierred to. 

V. .’'/i/ao,. Chsi ,,>i \iihili,',U] f‘. 

inn:i, id C. 1-. .1. i; a. l, .1. 11 Itom. L. K. 

2111. evplnined. 

Secnntl appeal apainst the decree (lie 
l)i.«ttriet Court of 'rnnjore in Appeal Suit 
No. l td of 1907, presented apain.st the decree 
of tlie District Miin.sif of Shiyali in Hripinal 
Suit No. 5b of 190'j. 

Mr. T. li. ]‘pi rntdramn b'ftj///, for tlie 
Appellant. 

Messrs, 7'. /O Unmnrhnu<h-n An/or and 
fl. S. JiamcchamJrd Ai'yir, for the Kcspon- 
dents. 

.lUDGMKNT-The suit i.s hy the 
widow of an an'hnka to recover the oilice 
and the lands which appertaitjed to the 
oilice from defendants No.s. 1 and 2. The 
othce and the lands were alienated I'y the 
plaintiff’s husband under 1‘ixhibit I in 
to the tirst defendant. It is found l»i' tlie 
District .Judge on appeal that the lands have 
been in tlie first defendant’.s po.s.^ession for 
more than 12 years. As regards tlie olhce 
he says possession pa.ssed at the same time. 
He does not, however, Hnd who held posses¬ 
sion of the oftice since 1^97. The Munsif 
held that since lb97 the second defen¬ 
dant performed the duties of the oftice. 
Mr. Ramachaiidra Aiyer argue.'*, applying 
Article 124, Schedule II, Indian Limitation 
Act, that as the tirst defendant eivioyed the 
emoluments he must be deemed to have held 
the office as well. This we are unable to 
agree to. Article 124 deals with a suit for 
possession of a hereditary office. That means 


the suit is against the holder of the office. 
The third column Says that the time runs 
from the date when the defendant takes 
po.ssession adversely'. An explanation is 
attaclied to the clause in the third colamn 
tljat the office is posse.ssed when the emo¬ 
luments are received in ca.ses wliere the 
emoluments are attached. The explana¬ 
tion is not attached to the words in the 
first column, nor does it say that mere 
receipt of tlie emolument without reference 
to any performance of the duties will enable 
the recipient to claim posse-^sion of the office 
if the dutie.s are being performed by another. 
To hold otherwi.'p, w’ould mean ’when two 
different persons pci form the duties of 
the oftice and enjoy' the emoluments of 
tlie oftice for tlie statutory’ period that the 
latter acquires the rigid to tlie oftice, a con¬ 
clusion whicli appears t) ns, to be manifestly* 
absurd; nor can the conclusion he avoided 
when the emolumenfs are faken by several 
per.«ons in .«everalty witliout any of them 
doing the dutie.«, that tho.v have all ac¬ 
quired a right to tlie (flice. We must then 
ovenule the confcnlion that the first defen¬ 
dant hy possession of the lands alone has 
acquired a right to the oftice. 

The next question is, whether the second 
defendant's po-'^session since lb97 was as tlie 
(leputy (f the fir.<t. In that case Ihe plain- 
tin’s right to (1 c (flice wriild he IniTcd and 
ns a C( n.'ccineiicc Iherecf his right to the 
lai (Is as well. As regaids tl:e lands, the 
claim wfuldnotle larred if the plaintift s 
family was entitled to the heneheini enjoy¬ 
ment thereof, i^ee Mnhomed v. ft'niitipafi (O- 
This view has not been overruled by’ the 
I’rivy Council in (I'fwuc'ininbanihfdiidayo 
^nundfVn' V. ]'elupnnihiyavi (2) which was 
the ca.se of a trust. We are unable to hold 
that Ahhiravi (I’ofvnmi v. S7///n;)i Charan 
ynn>h' (d) whicli was the case of lease 
under which rent was being paid affects 
tlie principle to he applied to the present 
case. Hut Mr. Knmachnndra Iyer says that 
lands belonged to the temple and were only* 
burdened with a charge for beneficial enjoy'., 
raent in favour of the plaintiff's family 
Tl»is does rot appear to us to affect the 
right cf tlie plaintiff to recover tbe property 

(1) 13 .M. 277. 

(2) 23 M. 271. 

(3) 4 Ind. Cn.«. 44<). C. 1003; 10 C. L. J. 284; 6 A. 
L. J. 8r,7; 11 Boin. b. ft. 234. 
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from the time her right to benelicial enjoy¬ 
ment accrues. Hut before \Ye dispose of the 
case, it is necessary to have a finding on the 
question as to who liad possession of tlie 
office since ^907 and in c.'\.«e it was tie 
second defendant, wlietlier he was in possession 
on behalf of the first. 

The finding sliould be returned witliin a 
fortniglit after the recess on tlie evidence 
on record and seven days will be allowed for 
tling objections. 

In compliance witli the order contained in 
tlie above judgment tlie District .lodge of 
Tanjore submitted tlie finding that tbe 2nd 
defendant did not bold the cilice as 1st 
defendant s deputi’. 

Tlie second appeal coming on for final 
bearing after flie letuin of the said fiialing 
the Court delivereil the following 

.lUDGMKNT.—AVe accept the finding 
and, reversing (lie decree of the District 
Judge, we restore tliat of the District 
^lunDf with costs in this and in tlie lower 
Appellate Court. 

Appiui} nUcu'Cif. 


MADRAS HIGH COURT. 

Second Civii, Aem’eai, No. Sill or 1909 . 

April 12, 1911. 

I'resoif:— S'lv Ralpli Renson, .Ridge, and 
Mr. Justice Sundara Aiyar. 
MUTHURAKU THEVAN and others — 

AiT’KI.I..\NTS 

reruns 

ROHKRT GORDCIN ORR and — 

Resrondents. 

LainUoi'J mtil fi’iKinl — J'lifi'i’iichnioU l>ii tenant i>>i 
JduJloxV^ uut iii'-liifh'il III PiCfCi ii'tiou 

— J.andli'nV .>■ kitoxiliihh' I'ucitinidiini'iit, irln-tUc)' iin'r.<. 
nary. 

Tlio true prosumptiim as in onrrnafhim’ms innilc- 
f>y a U'liatit, <luring his ri-nancv, upnn llio luljoitiing 
lumfs of liis liiiulloril i.« that tlio laiicis si> nuToac-liod 
upon arc nddod to tlio t(Mimv and form part tliorc'f 
for tlio lienolU of tlio tenant so long as tlio original 
holding c<inlimu’s anil aftorwai'ls for tho lioiu-lit of 
InV lainllord. nnloss it cloarly appears hr some act 
dona at tho tinio that ilio tcMianl tnaih' tlu* encroach- 
mont for his own henolit. 

In such a cuso the tonunt-trospassor is not houml 
to prove that his trespass ^^as known to tlie 
landlord. 

Goorooilos lioij Y. lKt.>ir Chninler 22 \V. H. 24G, 
JKhan Chan<l>-a ififterv. Baja liamnmjan Chakarhulty, 
2 C, L 121; and Moidiu Salba v. .Ya</ap^wi, T B. OG, 
approvod- 

Malt Ahmad Choicdey y. Tota Meoh Choivdnj, 31 C. 

397, oxjiluinod. 


KiUhna Cfirind Jiiinudar v. flmkn flehuri ,'duiJi, 13 
C. W. N. (kH; 1 hid. Cas r,*^G; ProUnd Tm - v. K' d„r 
yafli 2o C. 302, distitiL''uie)li(Ml. 

Second appeal from the decree of the 
Additional .Sulnrdinate Judge’s Court of 
Madura, in A. S. No ■14'5 of 1908, pre.seiited 
against the decree of the District Mun.sif 
of Shivag ing.i in 0. S. No. 22-1 of 1907. 

Mr. A'. Srinivasa Aipangar, for the Appel¬ 
lants. 

Mr. 7'. 1i(in(ja('Ji(iriat\ for (itli Respondent.^. 

J U DG M K NT.—The Courts below were 
wrong in liolding that the defendant.s were 
not entitled to addnee evidence on the 
.'second issue. If tlie defendants lield the 
exce.ss lands for nu'ie than t)ie statutory 
period they will he entitled to claim the 
same rights in them a.s in the lands admit¬ 
tedly held under the rrnvJe. We must ask 
the present District .ludgo to return a 
finding on tiie second i.ssne after taking 
the evidence th t the parties may adduce. 

'riie finding should be submitted within 
si.x weeks from this date and seven day.s 
will be allowed for filing objections. 

In compliance with the order contained 
in ti)e above judgment the Di.'-trict Judge 
of Madura sulimilted a finding to the effect, 
that tlie defendant.s did not acquire a pres¬ 
criptive right in re.«pect of (he e.vcess land 
claimed. 

The .«eeond issue is wlietlier the defen¬ 
dants liave acquired any presciiptive light 
in respect of e.vcess land.s claimed. 

This second appeal coming (n for final 
liearing the Court delivered tlie following 

JUDGMENT. 

The District Judge lias found tliat the 
defendant.s have acquired a prescriptive 
right of tenancy to the excess land.s claimed 
by the plaintiffs. We accept the finding. 
Mr. Rangachariar contends that, as the 
Judge has not found that the plaintiif.s 
or their predecessor.s.in-intere.st were aware 
more than 12 year.s before this .suit of 
the encroachment made by their tenants 
the defemlant.s cannot be taken to liave 
acquired a prescriptive right. His argu¬ 
ment is that a tenant who encroaches upon 
his lessor’s land adjoining tlie land leased 
to him must prove tliat he set up, to the 
knowledge of his lessor, more than 12 
jears prior to the suit in ejectment, a 
right to hold the land encroached mi q.s 
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a tenant. We are unable to uphold this 
argument. Unquestionably, tlie ordinary rule 
of law is that possession held by a person 
in his own right is adverse to the true 
owner, whether the owner is aware of such 
possession being taken or not and if the 
adverse possession be continued for the statu¬ 
tory period it will confer a prescriptive 
title on tlie trespasser. This rule is quali¬ 
fied by tlie principle that if the trespasser, 
while in possession, claims a right less than 
the absolute ownership in the land he will ac- 
(luire by prescirption only tlie inferior title 
set up by him. The title acquired will 
be determined by the persi>ien<U of 

the trespasser. U is also well-established 
that, when possession is proved by a person, 
it will be presumed to be held in his own 
right. This presumption, no doubt, is not 
applicable in cases where a special relation¬ 
ship exists between the parties such as 
tenants-in-common or members of an un¬ 
divided family. Tlie Court will in such 
cases presume that possession is on behalf 
of all the co-owners or the members of the 
family and it will lie on the pos.ses.sor to 
prove that he held exclusive possession to 
the knowledge of those whose rights he 
seeks to affect by his possession. What 
then is the proper presumption where a 
tenant takes possession of lands not in¬ 
cluded in his holding, taking advantage 
of his character as tenant’:' We are clearl 3 ' of 
opinion that the view enunciated by Markby, 
J., in (jooronilas Tinji Js.oni (1) 

is correct. That learned Judge obseve^*,— 
“We think the true presumption ns to en¬ 
croachments made hy a tenant during his 
tenancy upon the adjoining lands of liis land¬ 
lord is that the lands so encroached upon 
are added to the tenure and form part 
thereof for the benefit of the tenant so long 
as the original holding continues, and after¬ 
wards for the benefit of his landlord unless 
it clearlj' appeared by some act done at the 
time that the tenant made the encroach¬ 
ment for his own benefit." 

This is also the view enunciated in the 
later case in hhan Chandra MUter v. Unja 
Hamranjan Chaknrhiitfn (*2). See also Moidin 
Saiha V. Sagappa (3). Our attention lias 


been drawn to some cases in which it has 
been stated that the tenant is bound to 
prove that he set up a right of tenancy 
over the encroached lands to the knowledge 
of his landlord, Wall Ahmad Choivdhry y. 
Tota Meah Chowdhry (4), Krishna 
Jamadar v. Banka Behati Shah (5). See 
al.so Prohlad Teor v. Kedar Nath Bose (6) 
where ^taclean, C. J., was of opinion that 
the rule laid down by Markby, J., was stated 
in too broad terms. In Tlu/i Ahmad Chotc- 
dhry v. Tota Meali Chowdhry (4) the encroach¬ 
ment was on waste land and tlie acts of 
enjoyment might be held not to amount 
to effective possession. The.se decisions might 
be perfectly right on the particular facts 
on which they were passed but if they 
intend to laj* down tliat a tenant trespasser 
is, as a matter of law, bound to prove 
tliat his trespass was known to liis land¬ 
lord we must .saj' tliat we prefer the rule 
laid down hy ^larkhy, J. \Ve can see no 
basis for a presumption tliat a tenant, 
when he encroaches on his landlord’s land, 
intends to hole posses.sion purely for the 
benefit of the landlord. We are, therefore, 
of opinion that, on the finding arrived at 
hy the District Judge, the plaintiffs must 
fail. We maj' add that it is almost im¬ 
possible to believe that, during the period 
of about ‘10 years that the defendants were 
cultivating the lands prior to 1904, their 
landlords were ignorant of the fact. Uhe 
result of the finding is that the decrees 
of the lower Courts must he reversed and 
the suit dismissed with costs through¬ 
out. 

Appeal allowed. 

(0 ai C. BJi7. 

(5) l.T C. W. X. 69S; 1 IimI. Cas. uCO. 

(r>^ 25 c. an-’. 


k. 


(1) 22 W. R. 24G. 

(2) 2 C. L. J. 125. 

(3) 7 B. 96. 
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EUPEROR V. kDkSi KU&N. 

(s. (\ 9 M. U. T. 458.) 

MAU.tAS HIGH COUftT. 

Criminal Revision Case No. 439 ok 1910. 

February 22, 1911. 

Present: —Mr. Justice Walli.s. 

Vi M PE RO R —Com pi. ai n a nt 

versus 

ADAM KHAN —Opposite Partv. 

Ma<has LocmI liuardtt Act (Mml. Act Ilf of IKOOj, i*. 
162 {:)—Brnnch oj tree in public rood fcUc.i wtth 
Chairman's jicrinission—Conversion of Inanches to per¬ 
sonal use — Coni'icfiun under the section - Leijalitij, 

Section 162 (e) of the Local Uoanls .\<'t does not. 
provide for wi'oiig’ful conver.'^ioii (jf trooa: whor»‘. 
tlierefore, n poi'son cut down, with the pernn’sKion of 
the Chairman, the brancli of a tree, and converted it 
to his own use, it was held that lie eonid not lie 
conviot<Ml under this section. 

Petition, under .section^; 430 and 432 of the 
Criminal Procedure Code, praying the High 
Court to revi.^e the judgment and order of 
the Sub-Divisional Magistrate of Anantapur, 
in Appeal No. 19 of 1910, presented again.st 
the order and judgment of the Sult-Magia- 
trate of Penukondu in C 0. No. 473 of 1909. 

FA(JTS.—Tile appellant petitioned flie 
Chairman of the Peniikonda Union to liave 
a dried brancli of a Margosa tree in front 
of his house felled as it was overhanging his 
house and threatened danirer to the inmate.s 
(Exhibit I). He was civen an order by the 
Chairman that he might, at hi.s expen.se, get 
the tree cut in the presence of the Sanitary 
Maistry. Th» appellant, however, having 
removed the felled branch into his house, the 
Chairman by a notice informed him that the 
branch would be .sold in public auction on 
the 21st Aiigunt and required the branche.s 
and all fellings to he kept outside his house 
by the preceding day. Tho appellant 
inquired under what law and on what 
grounds the Chairman proposed to sell the 
branch felled at his cost. The Chairman 
replied that the tree belonged not tr the appel¬ 
lant. hut to the Union Panchayat he saw no 
I’easons not to hold the sale of the branch. 

ORDER.—The accused cut down a branch 
of a tree in a public road by permission of 
the Chairman of the Union, and appears 
afterwards to have wrongfully converted the 
branch to Iiis own use and refused to return 
it. Ihe Local Boards Act does not contain 
any provision as to trees wrongfully convert 

ed. and the c Mivictlon under seHion 1 G 2 (r) 

of the Local Biards Act cannot be upheld. 
Ihe convietio.T and sentancd of the lower 


A. U. P. EMPEROR. 

Court are .sot aside and the line, if paid, be 
refunded. 

{Jonvictiun set (isule. 


ts. r. 7 N. L. I{. .53.) 

NACPUR JUDICIAL COMMISSIONER’.^ 

COURT. 

Crimi.nai. Revision No. 3I7-B ok 1910. 

Fehinary 31, 1911 
Present:—M t. Stanyoii, A. J. (h 
A. IJ.—Ai’pi.i.’ant 
versus 

EMPEROR — Opi’osifE 1*artv, 

lieriir Municipal [,aw /./IS-Sf}, k . 146 (1) — Penal 
Code (Art xf.r of iHdo), ^ •Ciuilartj interest," 

meaning of—] ire-('liairiiuin of Munleipaf Hoard 
issuing rontiacts—Private loan to roiitrartor to carry 
<ai iinirks—Pevorery oaf af realization from rlieifues 
Issued by Vlre-t'hainnan. 

A inombor <»r :i Miiiiici|)al Jlnard in lirrni’ who 
h'luls niorx'v lo a rontraclrn', upon fli<‘ personal ri-eilii 
ol .suoli conlitu-Ior, I'or tho purpose of a (•«>nti'aei 
with the Municipal Board violates section 146 (1) *if 
(he Bentr .Mnnieipal .\et and i.s lialile to punishinonf 
under section 168 of the Penal Code. 

In a .Mnnicipnl contract, in tho name of li. wiilcli is 
JMitirely worked with tlic money of . 1 ., U. is merely 
the benamidar of A. 

.1 , the Vice-Cliairinan of a Municipal Board, had 
authority lo enter into contracts for tho Munici¬ 
pality, to pass conti'aetor’s hills and to is.sue cheque.s 
in payment ilioreol. ,4. gJivc two contracts for the 
construct ion of Municipal dniins to If., If. ]ia<i no 
capital to carry out the.so work.s so yl., who carried 
ou a money lending husine.ss on his »u n hehalf, 
advanced tho money and ro-paid himself out of (he 
realizations of Municipal cheques issued hv liimscdf: 

Ifcld^, that A. luid a pecuniary iiitorcst in the 
eonti-acts witliin the meaning of section 146 (1) of tlio 
Berar Municipal Act and was guilty of an offence 
under sectiori 168 of the Penal Code ns applied to 
Berar. 

Todd V. Pobinson, (1885) 54 J,. J. {). B. 47; 14 Q B. 
I). 739: 52 L. T. 120; 49 .1. P. 278; Xlcholson v. FlelJ.s 
(1862) 31 L. .1. Kx 2.33; 7 H. A N. 810; 10 W. B. 301; 
Lons V. Corr. (1877) 46 L. .I. Ex. 314; 1 Kv. H. ISl; 
36 L. 'P. 44; 24 W. B. 940; Kell \\ Longbottom, (1894J 
f 3 L. J. B 409; 1 g. B. 767; 10 r‘ 193; 70 L 'P. 
499; ami City of London Plectrlc Lighting Co. v. London 
Corporation, (1903) A. C. 431; 72 L. J. Ch.737;89 
L. T 310; 52 W. R 158; 67 J. P. 437; 2 L. (J. R. 93. 
i\died upon. 

U Feuere V. Lankestrr, (IHUi) 23 L. .J. O. B. 2".4. 

3 El. & Bl. .530; 2 C. L. R. U 2 t; 18 Jur. 894; 2 \V. r! 
307, tlistfngnishod. 

Crimiiijil revision, against the order of 
the Sessions Judge, East Berar, Amraoti; 
dated the IGth August 1910, confirming 
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tlieconvictionandsentenee passed by the Assist¬ 
ant Commissioner and Magistrate, 1st Cla«»s, 
Amraoti, dated tlie 10th Jane 1910. 

Air. II'. Dillon, for the Applicant. 

Sir B. K. Boup, for the Crown. 

•lUDGAlENT.—This case raises a some¬ 
what difficult question of law, and it is, 
therefore, expedient to make a short state¬ 
ment of the facts material thereto. The 
applicant, A., B., became a member of the 
Alunicipal Committee of thetowm of Amraoti, 
in Berai’, on the 1st April 1908. On the 
•Jnd dune 190S, he became Vice-Chaiiraan 
cf tliat Committee, a position of great trust 
and responsibility. As \’ice*Clmirman he 
was tlie woiking member of the Committee 
in its dealings witli contractors, who carried 
on Municipal work. He made tlie contracts, 
and passed contractors’ bills, and issued Mu¬ 
nicipal Cheques in payment thereof. In¬ 
cidentally, he was also subject to the Berar 
Municipal fjaw, section 14fi (1), whereof 
runs as follows: — 

“If any member, olficer, or servant 
of a Committee is, ot’nerwi.se 
than with the permission in writing 
of the Commissioner, directly 
or indirectly interested in any 
contract made with the Com¬ 
mittee, he shall be deemed to 
have committed an offence under 
section 168 of the Ind'an I'enal 
Code.” 

By profession the applicant is a Pleader, 
practising as such at the Amraoti Bar, and 
he also has, and him^-elf carries on, a money- 
lending business. 

On the 16th November 1908, two corn- 
tracts were given by the Municipal Com¬ 
mittee, acting through the applicant, to one 
Lahanu, for the construction of certain 
drains, the amount payable for the completed 
drains being Rs. 352 in one case and lls. 456 
in the other. The contractor is said to have 
been in want of capital tocarryoutthese works, 
and it is an admitted fact that the applicant 
advanced him Rs. 150 on the first contract, 
and Rs. 200 on the second. These advances 
were not made by applicant in his official 
capacity from Municipal B'nnds, but con¬ 
stituted, on the faces ff them, ^^rivate 
loans from applicant’s money-lending 
business. According to Lahanu C\V,P.No.4) 
the money was lent without any agreement 
for the payment of interest. In due cour.se 


Lahanu presented two bills for payment on 
account of the above contracts, and these 
bills having been passed by the applicant as 
Vice-Chairman, be issued Municipal Cheques 
signed by himself in payment thereof on 
two different dates. The cheques were, 
however, not given to Lahanu, but kept 
under control of the applicant as below. The 
first cheque was endorsed to one Pand- 
harinath, clerk to Mr. Kale, a Pleader, who 
is a trustee of the estate of A.B.*s father- 
in-law, Jog. Pandharinath cashed the cheque 
and brought the money to A. R., who first 
deducted his own claim, and passed on the 
balance to the contractor Lahanu. The 
secrnd cheque was endorsed to A. B.’s office 
peon, Xaru, who, as was done in the other 
case, cashed it and carried and delivered the 
money to A. B. who then paid Lahanu, a 
balance after deducting his own claim. 

Upon tliese facf.s applicant was convicted 
by the Sub-Divisional Magistrate of Amraoti 
of two offences punishable under section 168 
of the Indian Penal Code as applied to 
Berar, (namely that, being a public servant 
he bad unlawfully engaged in trade), and 
sentenced to pay a fine of Rs. 51 or undergo 
simple inipri.sonment for one month in res¬ 
pect of eacli of the two olFences. The ap¬ 
plicant appealed against these convictions and 
sentences tw the Court of Session for Last 
Berar, but the appeal was dismissed. He 
ba.a, therefore, applied for revision to this 
Court. 

On behalf of the applicant it was niged 
that his election as member and Vice-Chair¬ 
man of the Amraoti Alunicipality did not oi®" 
entitle Itim to carry on his business as a 
banker and money lender. Lahanu was in¬ 
troduced to him by one Pimple, another 
Pleader, and the money wa.s recovered, with 
the contractor’s consent, in ordinary course 
of applicant’s business as a banker and 
money-lender. Except the recovery o 
money lent, A. B, had no interest whatever. 
Under section 146 (1), Berar Municipal 
Law, the word “interest” meant pecuniary 
interest’ in the contract. If Lahanu s con¬ 
tracts had gone to the wall, A. B. would .sti 
have been entitled to recover his advances. 

In other vorda, the argument advanced was 

that, by finding capital forLahanu’s bu.siness, 
applicar.t did not become interested in that 
busines.a witli in the meaning of the above 
seciion of the Berar Municipal Law. It was 
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farther urged that in this matter lierar Law thority for any of the purposes of 


IS identic*! with Lnglish Law, and the 
following cases were cited by the learned 
Counsel for the applicant, as leading to a 
correct decision in the present case, m., Todd 
V. Bobinson (1) and Le Feuvre v. Lankesfer 
(2). The latter case was said to be on all fours 
with the present case. 

On behalf of the Crown the convictions 
were supported by the learned Government 
Advocate npon the ground that the Knglisli 
cases above cited aflirmed principles which 
were in accord with the view taken by the 
Court below, while further authorities cited 
were, Nicholson v. Fields (3) Lewis v. Corr 
(t) Nell v. Longhoffom (5) and Cifi/ of 
London Electric Lighting Co. v. London Cor- 
porofimi (0). 

It was said that the above cases would show 
that tlie Courts are jealous and stringent 
in imposing restrictions upon the carrying 
on of trade by public servants, and tliat tliey 
will go as far as possible in construing the 
words directly or indirectly interested" to 
protect, in the remotest degree, the common 
public interest against the fraudulent use of 
advantages created by tlie otHcial position of 
a public servant. It was conceded on all 
hands that there are no Indian rulings yet 
published on the subject in any of the known 
reports. I, therefore, proceed to make a sliort 
examination of the English cases citd, section 
168 of the Indian Penal Code as applied to 
Berar and section 14-6 (1) of the Berar 
Municipal Law, being equally derived from the 
Law of England. 

Section 193 of the Public Health Act, 
1875 (38 and 39 A^ic. c. 55), provides as 
follows: 

OHicers or servants appointed or employ¬ 
ed under this Act by the local au¬ 
thority shall not in anywise be con¬ 
cerned or interested in any bargain 
or contract made »%ith such au- 

(1) (1885) 54 L. J. g. n. 47; 14 <). II. D. 731); 52 L. 

T. 120, 40 J. I». 278. 

(2) (1858) 23 J. g. P. 2.U; 3 fil. A- HI. 530; 2 C. 

L. 11 1426; 18 Jnr. 804; 2 W. H. 307. 

(3» 11862) 31 L. J. Ex. 23); 7 H .t N. 810; 10 W. 

R. 801. 

(4) (1877) 46 U J. E.X.3U; I Ex. D. ISt; 36 L. T. 
41: 24 VV. II. P4i). 

(5) (1894) 63 L. J. Q. B. 400; 1 g. B. 767; 10 R. 101; 

70 L. T. 499. 

(6 (1903 A. C. 434; 72 L 7 Ch, 73r; 80 L T. 310; 

•>3 \V. R, 1.58; 67 J. V. 43.-; 2 L. G R. 93 


this Act.” 

In Todd v. Itobins^m (1) it was held that a 
clerk to a District Board under the above 
statute, who is a .share holder in a Gas 
Company which supplies gas in 
the district at so much a lamp 
paid by the Local Board pursuant to a re- 
.solution of the Boaixl is an odu'er interested 
in" a contract made with the lloard for 
the purposes of the Act, is liable to penal¬ 
ties under section 193 of the Act. This 
ruling certainly does not support the case 
for the applicant, unless it was meant to 
suggest that if thedefendant in the EnHi&h 
case had been the banker of, and not a 
share-holder in, the Gas Companj', he would 
not have been held liable. No doul)t. the 
three .fudges who concurred in the rule 
laid down regretted being obliged to do .so 
and regarded with approval a modification 
of the law which subsequently took place. 
But tiiat was Ijecause they considered the 
particular case bt'fore them a technical breach 
of a rule; and so it undoubtedly was, seeing 
that neither us share liolder of the Gas 
Company, nor as a clerk of the District 
B mrd, liad defendant the least control over 
the contract between the Company and the 
Ihiard. His interest was as indirect as it 
could be. Yet he was held liable. Had 
he been a Director of the Company or a 
Managing Vice Chairman of the Board, the 
English Court would have expressed no re¬ 
gret for having to iiiHict penalties upon him. 

The case is one instance of how far the English 

Law carrie.s even indirect responsibility. 

The next case, Ls Fenvre v. Lanheiter 
(2), was relied on as the sheet-anchor 
of applicant’s case. I have read that case 
carefully and I am of opinion that no 
analogy can be drawn from it. It was a 
decision upon the peculiar facts, that, a mem¬ 
ber of a firm of iron-founders, which firm, 
in tlie ordinary course of its business, had 
furnished lamp-posts, railings and the like 
at its current trade prices to a Municipal 
contractor, was not, ipso facto, disqualified 
under the provisions of a Local Act from 
hoing an Alderman of the Board. The con¬ 
tractor hid no previou,s dealings with the 
defendants an 1 it was held that the simple 
fact of t‘ib sale of goods did not create 
any interest i.i the cmtract. ft is, how- 


5S0 


INDIAN OASES. 


[1911 


A. K. V. Eill’KROK. 

ever, not easy to reconcile tliis dictum with 
ihe ruling in Todd v. Robinson (1) and 
other cases to he presently cited, and I 
am in respectful doubt of tlie soundness 
of the view taken by Coleridge, J., and 
the learned Judges wlio concurred with 
him in tlie case under consideration. It 
was pointed in tlie course of the argu¬ 
ments that defendant, as a member of the 
Hoard, might be called upon to decide whether 
the iron-work supplied to tlie ^lunicipal 
contractor by his firm was well made and 
satisfied a warranty that it should be of 
a merchantable quality and urged tliat 
defendant, as an Alderman; would be clear¬ 
ly interested to decide this matter in the 
aflirraative. The forcible contention was 
dealt with in tlie judgment by Coleridge, 
J., in the following words:— 

It was, however, said, that it was 
witiiin the iniscliief of the clause, 
liccause, supposing tliere had been 
a question afterwards as to the 
quality of the goods, the defendant 
himself, in the capacity of one of 
the Town Council, might have to 
determine on the matter, and that he 
might thus have an indirect interest. 
Now, whether that might fairly 
bring the case within the mischief 
it is not necessary to decide, unless 
it is also fairly brought within the 
meaning of the words. All that 
can be said, is that the liegislature 
lias not provided for such a case, 
and we must not strain a penal 
clause from any consideratiori of 
consequences.” 

To my mind this does not answer the 
question. If the ironwork was condemned 
by the Council the contractor could have 
proceeded against the defendant’s firm in 
damages, and, therefore, defendant had a 
clear pecuniary interest at stake depending 
upon his own vote and influence as a Town 
Councillor. Whatever may have been the 
languacre of the particular clause before 
the English Court, the above would be, in 
ray opinion, a case of at least indirect interest 
under section 146 (1) of the Berar Municipal 
Law. The tendency of the later decisions has 
been to draw closer and closer the restrictions 
upon public servants in their private dealings 
with the Corportions to which they belong. 


In Nicholson v. Fields (3) it was held 
that a member of a Board wbo had signed 
invoices for lime supplied for the Works 
of the B'^ard was a person interested, and 
though the dictum in Le Feuvre v. Lankesfer 
(2) was not expressly dissented from it was 
left in the category of a decision on the 
facts of a particular case, and the learn¬ 
ed Judges concurrently found that a penal 
statute raust be reasonably construed, like 
a remedial or any other enactment, so as 
to give effect to the intention of the Legis¬ 
lature. In the case under consideration 
Pollock, C. B. cave that intention in these 
words:— 

**It is clear it was intended that all 
and every description of jobbing by 
the corporation should be put an 
end to as far as mere legislation 
could do it, and that persons wbo 
were parties to any contract should 
be prevented from being capable of 
exercising the office of Commis¬ 
sioners, in other words, from dealing 
with themselves.'* 

I am unable to see any less intention 
in tl»e language of section 14G (1) of the 
Berar Municipal Law. The case of Lewis v. 
Carr (4) does not carry us much further, the 
Court holding penal that liability for acting 
as a member of a Corporation only remains 
so long as interest in the contract with the 
Corporation survives—a dictum which no one 
will dispute. If applicant in the case before 
me had lent money to a Municipal contractor 
and recovered the same before he acted as 
Vice-Chairman of the Municipal Board, the 
law would have attached no penalty to his 
procedure. But that is not the fact here, In 
Nell V. Jjonqhotfjm (5), a vote by a candidate 
for his own election as Mayor was held 
invalid because the office carried a salary of 
£40 a year under a vote of the Town Council 
to which the candidate belonged. He was 
.said, therefore, to have a ‘pecuniary interest 
in the matter. Another vote by another Coun¬ 
cillor, who was also at the timea Chemist to the 
Board, was avoided upon the same ground. 
Th« latest case is a decision of the House of 
Lords in Citu af London Electric Lighting Go v. 
Lon'ton Corporation (6). The question before 
their fjordships was whether three contracts 
betweer) the parties were invalid by reason of 
S?ction •d the City of London Sewers Act, 
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IStS, waich provids^, ' tint ii > p3;.'ni bjiiu 
a Commissioner, or a member of the Court 
of Aldermen, or of the Common Council of 
the City, shall be directly or indirectly in¬ 
terested or concerned in any contract which 
shall be made or entered into by or on 
behalf of the Comraission3rs for the exe¬ 
cution of any works by tliis Act direct¬ 
ed or authori/.ed to be done or executed, 
or for furiiishinp materials or labour, or for 
any other matter or thing whatsoever, upon 
pain that every such contract shall be null 
and void, and that the person who being a 
Commissioner, or a member of the said 
Court of Aldermen or of the Common Council, 
shall be so interested or concerned therein, 
shall, for every such offence, forfeit and pay 
the sum of .ClOO to any person who shall sue 
for the same, to be recovered in any of the 
superior Courts by action of debt or oi\ the 
cise.” 

In the cases of two of the contract it was 
found that on the dates therof, some of tlie 
Commissioners, Aldermen, and Common Coun¬ 
cil men, were share-holders in the Electric 
Company: for that reason, the contracts were 
held to be void. In respect of the third 
contract it was found tliat at the time of 
making it no Commissioner, Aldemun, or 
Common Councilman, was a share-liolder in 
the Company; and the contia'^t was held 
valid and not alTected by the fact that some 
Commissioners, Aldermen and Common 
Con ncilmeu afterwards became share-holders 
in the Company. Halsbiiry, L. C., remark¬ 
ed:— 

1 have striven to escape the stringency 
of the language, since 1 think that 
no one will doubt that the contracts 
were fairly and properly made witli 
a due regard to the public interest; 
but I cannot escape from the 
language of the statute, * * * 

I am unable to interpose any qualifi¬ 
cation.” 

Davey, L. J,, in the same case .said:— 
1 fully appreciate the stringenf’y and 
drastic character of the enactment 
in section 42 of the Act of 1S4S. 
It applies to any Common Coun¬ 
cillor, whether he is a Commissioner 
or not, and the remotest interest in 
the contract will not only expose the 
interested person to a penalty of 
£100, but will also avoid the con¬ 


tract. Hut the stringency of the 
section is not a reason for a Court 
of law to decline to give effect to it 
or to coii.strue it otlierwise than 
according to tlio plain meaning of 
the worJ.s.” 

Tliere can be no doubt that, in the circum¬ 
stances of this country, and in tlie best 
interests of the community, the fjpgishiture 
cannot go too far in .safeguarding an exotic 
like Local Self-Guvernmer.t, still little 
more than a mere seedling, against the 
diseases to wliich a long experience of 
it, as an indigene, lias shown it to he 
peculiarly liable: and 1 liave no doulit that all 
sacli provi.sions as section 14G (1) of the Herar 
Municipal Law, (whi'‘h are to be found, a.s 
far as I can see, in every Municipal enactment 
enforced and applied l)y tlie Government 
of India), are designed to put a check on 
every kind of jobbery,and every fraudulent 
or improper use of ollice, by Municipal 
members and servants. Only a Hoard wliich, 
individually as well as collectively, i.s above 
all suspicion of fraud and jobbery, can hope 
to obtain aud retain tliat degree of public 
confidence, without which it cannot be a fit 
manager of public business and proper trustee 
of public funds. It is notorious to all who 
liave any experience of municipal bu.siness, 
as carried on at the present day in, at least 
the Central Provinces and Herar, that execu¬ 
tive responsibility is almost entirely vested 
in the President or Vice-President and the 
Secretary of each Committee. How much of 
this power goes to each of these officers is a 
(juestion which depends upon the circum¬ 
stances of each particular case. In .some 
ca.«es tlie President liolds sway: in others 
tlie leading authority is (lie Secretary, in 
regard to works to be carried out by the 
Hoard, tlie usual course is for the Hoard to 
sanction the work and the estimated outlay, 
and to leave ever-ything else in the hands 
of its office-beares. In the present case, as 
we have seen, the executive authority was 
the applicant as Vice-Chairman, the Chairman 
being presumably a busy gazetted officer of 
Government, with little time to attend to 
the internal details of Municipal administra¬ 
tion. The public interest required that tlie 
contracts in this case should ho given to 
some person, wholly unconnected otherwise 
with the Board, who was fully capable of 
performing them: and that the applicant, 
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as the representative of one party to such 
contracts, should remain a vigilant and, if 
not hostile, at least disinterested critic of 
the manner in wliich eacli contract was 
performed by the contractor. Tliat posi¬ 
tion of disinterestedness was lost tlie moment 
tlie applicant lent money to tlie contractor, 
liecause the contractor was admittedly in¬ 
solvent, and the applicant's recovery of his 
money depended upon the due performance 

of the contracts and the resulting payments 

hy the lioard for the same. It is not going 
too far to say that the loans were made 
upon the security of tlie payments to be 
made by the Hoard, because the making 
of those payments lay in tlie hands of the 
applicant. The conduct of the applicant in 
connection with tlie payments makes tliis 
sutliciently clear. It is manifest tlmt ap¬ 
plicant would not liive lent the impecunious 
contractor Hs. upon his personal credit. 
Nor is it probable tliat he would have lent 
the money had the passing of tlie works 
and payment for the same been beyond his 
control. Hven tlie usual hanker of the 
contractor had refused to capitalise him for 
these particular contracts. Therefore, tlie 
applicant was pecuniarily intei’e''te«l in tlie 
success of the contractor’s work, and in lull 
and early payment for the sanio. It is 
(lilficult to conceive a more glaring violation 
of section 111 (1) of the Uerai' Municipal 
l<aw tlian is here disclo-'^e*!, even if fraud was 
entirely absent. 

Tt is manifest that the circumstauce-j are 
such as would have lent colour to a con¬ 
tention that applicant was either the true 
hnt undisclosed contractor, or at any rate, 
a concealed partner of tlie person with 
whom the contra''ts purport to have haeu 
made. It is a well-established practice, in 
connection with transactions in India, 

to presume that property purcha.sed with 
the money of A. in the name of H. is 
purchased for the benefit of A. and it does 
not seem easy to avoid the presumption that, 
in a Municipal contract, in the name of 
li. whicli is entirely worked with the money 
of A. B. is merely the henamiihr of .1. It 
is not at all clear what the conditions of 
the advance were, and what was the precise 
sura over and above his outlay, which ap¬ 
plicant paid himself; and the wliole transac¬ 
tion is obviously well within the mischief 
against which section l td (1) of tlie Herar 


^lunicipal Law is directed. 

Upon the best consideration that I have 
been able to give to the subject, I hold that 
any member of a Municipal Board in Berar 
wbo lends money to a contractor with his 
Board upon the personal ci^edit of such 
contractor, for the purpose of such money 
being applied in carrying out the Municipal 
contracts, violates section 140 (1) of the 
Berar Municipal Law, and becomes liable to 
punisliment under section 108 of the Indian 
Benal Code as applied to Berar. .1 fortiori 
the applicant as Vice-Cliairraan, authorised 
to enter into and to pay for Municipal con¬ 
tracts, was rightly convicted. 

if ■* * * 

The application for revision is dismissed. 

A pph'colion dhmissed. 


< . ITj C. W. N. olKi.) 

CALCUTTA HKlll COURT. 

(liiniN'AKV OuiGliNAL CRIMINAL J U Kl SDIC TION. 

(Tub IIouiiAu (Iang Cask.) 

Si'KClAI- TrIIU’NAL. 

April 19, 1911. 

I'learnf :—Sir Lawrence Jenkins, Kt., 
Chief Justice, Mr. Justice Brett 
and Mr. Justice 0. Clnittorjee. 
KMBKROK—CoMCLVINANT 

NONl (UHLVL OL'PTA anothkks — 

ACiUSBI). 

r. mil I'-ul. (Art XIA .</ iM)' 0 , .V. 121 A -I'nn.yo.urit 
I,. Ii.i.jrini,- a./.iinst Ihr Ki i„j — I roni 

l.iiil ‘<J -I'finirlioi}, ar'iint/al niid tlisrhar^v, 

,,l —lAi.I.'iirr »J -i'>n ion — Ihth- nul 

i. rhnir.il nir.iniioj of—Srrrsfary i h'mfiitx 

— Cl,„iijr •<) on,' r„n.<inio<-,j —if ncrni^rd oimj t»- 

ifiiilltj *>J (inofli4-r --Ki idvnrc Arl (I oj 1R72A -‘''•‘O 

- -('iiiiff/tsioii of co.in-riisfil — ilftidi'lril confession — 
J>Uolo,jnii>h of uioh c.trinl i„ isonrr—Prnetirc condcinneil 

_ A!<!-oriiition in jilnij fo' jxisl lines — (hjiniinsfic erercise 

_ -Krcirisr jiriformrd puhlichj -Sintsfee 

inoltrr not to hr nsctihrd — Ciiminnl Law Amendment 

Art rx/r of IUOH;, ohject of. 

'i’ho jiriix'ipal cliargr itguinsl soviTiil porsons 
mnlor scrtimi 12 A nl' iIk* lialuui IVnal Code. ol 
i-<inspinu y t*» wag' war agiiiusil Mis Majesty the King- 
l'',mpi‘i<»r. As a purl «>!' the i'<»nsj)irai-}-, it was alleged 
h\ tlie proseeutioii, tliat many erimes, e. </., dacoities 
were emnmitted and that these fenned the subject of 
juili<,-ial imesligaliou which resulted in some of the 
accused being convicted, and others being acipiittcd 
or ilificharged; 

//f/d, that, where there w'as an acquittal, it 
was conclusive, for a judgment of not guilty fully 
establishes the innocence of an accused. 

'I’he convictions also wore similarly conclusive. 

.\s to those who were discharged, no stops were 
lakon to have the order of discharge sot aside, nor 
v.as anv further evidence .iclduceJ, but on the contrary 
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some evidence which was adduced before the Jlu^iS' 
tnite and which was favourable to the accused, was 
not even adduced: Held, that tl»e j'uilt of those 
accused had not been proved, nor had any connection 
been established between the dacoity and the nllo'rcjl 
conspiracy. 

The rule that the testimony of an nj)i»rovcr must 
be corroborated not only as to the crime, but also as 
tf) the identity of each acctiscd person and tliat 
the corroboration must ordinarily procecrl from an 
untainted source, is not a technical rah*, but is one 
founded on long judicial experience. 

A charge of conspiracy to wage war against 
His Majesty the King-Einperor under section i2IA 
of the Penal Code may, to the lay mind, imply a 
]>olitical situation of the gitivest <'hanicter ami it is 
partly for this reason that the Legislature has 
jircseribed that a charge of this dcscripli"n shotild not 
be entertained except upon comjilaiiit made bv order 
of (ioveriiment 'Die provisions of the law, howe\«*r. 
arc eomprehemive and no very f<>i tiiidahle elements, 
eitluT in men or means, are najiiired to .satisfy its 
ilelinition of a coiisjn’racy towage war. No art or 
illegal otnisMon is necessary; the tigreenient i>f two or 

more will siiHice, so that the iletj-rminatirm )iv a 

« 

Court that a conspiracy to wage war has l»een 

established wouhl not imply i he existence of ji serioti> 

menace to Ihe constituiifpii or the stability ot i-on- 

stituted atithoritv in India. 

% 

Wlnm several p<M>ons are charireil uith tin- saiin- 
eonsiiiruey, it is a legal iTnp«iasibi!ity to liml MPiiie 
guilty of one conspiracy atiil some of another Anv 


Jicciiscd not sliown to lie a tnemher t»l a particular 
cM)nspiracy is eiitillcd to demand an ac<piittal, 
however bad his record mav he ainl Imwever much lie 
may be suspected of this or tiial otVeme. 

'ihe truoenei'l ot section 30 of tht* Kvidi’iu'c Act i> 
that the Court «-an only treat a <onfcssion as lending 
assumnee to orlu'r (‘videiice acminst a co.aceii>c(l. .\ 
couvicti<in on th** c'mlcssion of ti co acciiM-d alom 
wouhl Im‘ bad in law. Further, that only can l«- tiik. n 
into consiih‘ration which is a confc,>.sioii, iu the trm; 
sense of the term, of the olTcnee for uhi* h the i.cr- 
sons are then heiiig jointly tried If >\oiihl be mo>i 
unsafe to place* an\ i'(‘li}iiice on the conb'ssion of :i 
co.accUBcd, which was siibse(|nently retracted. 

There is no warnnit r.r justiliculion forilie practice 
of taking photographs of under trial pris(»ncrs. 

1<» attach a sinisl4‘r signiticfincc to the mere as>oci!i- 
tion in jday or pjistitfic such sis junsic, g\ fninisiic 
t?xcrciss stnd hithi play ot those who live in tlie same 
villagf* or sillend tlie ssiiiie seliool, is dsingerous, 
espeeitilly when f here is a eom|)let(‘ al»sem-e of sr’crccv 
and ratlior a courting ot publieitv in the prefonnanee 
of those exereisf!s 

Tho application of the Procedure of Act XIV of 
lOOS, which was inti-juled ' t<i provide for the iimre 
speedy trial '•■f certain otTenees.'’ ton cjisc of this 


kind which rfstiltoil in the detention in «'UStodv of 
tho nccused for many months witliout anv :tcc(*ss to 
legal advice, covild hardly htn'e been contetnphited fit 
the passing of the Act. 


In Ibis case the accused persons were coin* 
luitted by tlte Magistrate of ^lowrali on 
July 20lb, 1910, to take their trial under sec¬ 
tions 12) A, 122 and 128 of tlie Penal Code 

before a Special Tribunal of the High Court 


oon.stitutcd under tlie Criminal Law Ainetid* 
ment Act XIV of 1908. The charge under 
section 128 was dropped. 

Messrs. P. L. T.. P. IC. Pugh^ E. Kcfiyf^. 
,/. Ohnfterjec and C. Jiagrfniiy instructed l)y 
Mr. IfumCf I*ublic Prosecutor: for the 
Crown. 

Messr.s. J. N. Hoy and li. C. Phnttprjee In¬ 
structed by Me.ssrs. yfununl and Agancnlhi, 
Solicitcr.«. for Noni Gopal Sen-Cupta, Pistil* 
pada (^batterjee. Norendra Xatli Pose, Niba* 
ran Cbatidra Majtimdar, Siiresb Cbandr.. 
Alajuindar, Jotindia Nath Mnklierjee, Pobitra 
Dutt, Sarat Chandra Milter; Suresli Chandra 
Mitler, Sati.sli (Jnndra Mitter, Siboo Hazra 
and Haripada Ailhikari. 

Mr. iS. P. Svn-(Pipl<t, instructed l)y Messrs. 
(f'hosh and Knr and Mr. P. X. Pnr.iu'fjcp, Soli* 
citois, for Narendra Xatb Phattacliarjee and 
Ani.ada Prasfinna Roy. 

Mr. E. P. Ii7((>.5'eand Mr, .V. C. Sen, instruct¬ 
ed by Messrs. (Piosh and Knr, Solicitors, for 
Peinola Charan Deb. 

Mr. J. K. .SnnVa, instructed by Mr. ]{. (\ 
ilhosr, Solicitor for Kalipadn. Cliakravarti and 
Ibilin Pebari Sarkar. 

Mr. J. C. P'lgihi, instructed by Mr. }f. X. 
('InilUijpc, Solitii .r, for Harendra Cliandra 
Pane* jee. 

Mr. P. (\ Srn, instructed bj' Messrs. Altun 
and Mt'flpr, Solicitors, for Phutan Mnklierjee 
and Chain (diaiidra <iho.se. 

Mr, J. X. Shihn iimtnicfed by Mr. //. f. 
^7/o^v’, Solicitor, for Chnni Lal Xnndi, Phn.«an 
Cliandra Mitter, Raniapada iMiikherjpe and 
Atnl Pal. 

Mr. S. K. instructed by Me.ssrs. J/nnnn/ 
and Aonrw(i}}a, Sfilicitors, for Joge.sh Mitter, 
Gonesh Das, Sailen Das, Rajani Phatfachar- 
jee, Indu Kiran Pliattncharjee, Tincowri 
Das, MonniaOia Piswas, Srish Chandra Stir* 
kar, Xnrendra Xatli Chatterjee, Pidhu Pliu- 
.sltan Pi.swas, Pejoy Chakravarii Dasaratlii 
Clnilterjee, Soilen Chatterjee and Phupendra 
Rai Chaudluiry. 

Mr. P. C. l'hat/er.)ee, by the permission 
of the Court, addressed on helialf of Kartik 
Dutt, Taranatli Roy Chnwdhury, Monmatlni 
Chowdhury, JSusIl Kumar Piswas, Atul 
Mukherjeeand Cpendra Nath Dey who were 

undefended. 

JCDGJIKNT.— Forty six accused liave 
been committed to this Court for trial under 
section G (b) of Act Xl\' of 190S, and the 
charges against them are under sectioiio 
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121-A, 122 and 123 of the Indian FenalCode. 

Of these the principal charge is that under 
section 121-A, of conspiracy to wage war 
against His Haiesty the King-Kmperor, and 
deprive the King-Emperor of the sovereignty 
of British India, and to overawe by means of 
criminal force, or show of criminal force, tlie 
Ooverninent of India, as by law established, 
the charges under tlie otlier sections are sub¬ 
sidiary, and have not been discussed before 
us. Tlie period of tlie conspiracy, as charged 
is between the Christian years 1905 and 1910 
both inclusive, and tlie accused are charged 
witli having conspired at Sibpur in the Dis¬ 
trict of Howrah, and at otlier places in 
Dritish India. 

Of the lb accused so charged, Bliuban 
^lukherjee is alleged to be of unsound mind, 
and consequently incapable of making his de¬ 
fence, and an application has been made to 
us, under section 105 of the Criminal Pn)?e- 
dnre Code. As against him we have directed 
an adjournment of the trial suliject to any ob¬ 
jection that may be taken on his behalf. 

The accused, Satish Cliander Mitter and 
llaripado Adkary, have been dischargetl for 
want of jurisdiction, by reason of the failure 
of the prosecution to observe tlie provisions 
of section 196 of the Crimin.il Procedure 
Code. The accused, liimola Del), has been 
acquitted at the instance of the prosecution, 
on the ground that there was no case against 
him. 

The case against Kiran Kai has lieen drop¬ 
ped, not for lack of evidence, but because 
his mental condition appeard to he such 
that the prosecution against him could not 
properly be continued; and, in adopting this 
course, i\lr. 1*. D. Roy was influenced, and pro¬ 
perly influenced, liy the fact that this accused 
had already been sentenced to eiglit years’ 
rigorous imprisonment for the Haludhari 
Dacoity, which is alleged to be a part of this 
conspiracy. 

Counsel for the Crown also determined not 
to proceed with the pr.)scution against 
Jotindra Nath iMukerjee and Niliaran 
iMa/,uindar alitif Karuda, as the relevant evi¬ 
dence he was able to adduce against them was 
not suflicient to support a conviction. 

The case for the prosecution is that the 
accused were members of a vast conspiracy, 
organiised and working in secrecy, and aiming 
at tlie overthrow of the Rritish Government; 
hat, tliough the period of tlio conspiracy 


mentioned in the charge was between 1905 
and 1910 both inclusive, the movement com¬ 
menced earlier; that the principal centres of 
the conspiracy were Calcutta,Sibpur, Kidder- 
pore, Nattore, Hughly, Bankura, Midnapur 
and Jessore; that the scheme of the con¬ 
spiracy required the collection of men, arms 
and money, and that an actual start in this 
direction was made; that men were re¬ 
cruited and arms and ammunition collected, 
that to obtain funds dacoities were commit¬ 
ted, and swaileshi shops were started. As a 
part of the conspiracy, it is said, many crimes 
were committed, for the prosecution would 
ascribe to the conspiracy a number of dacoit¬ 
ies attempted or committed, the murder of 
two police officers, and one informer, the en¬ 
deavour made to .seduce troops from their 
allegiance, and otlier minor offences. Many of 
the.se offences have actually been the subject 
of judicial investigation and adjudication, 
and several of tlie accused have already been 
covicted, acquitted or discharged, in respect 
of them. Where tliere has been an acquittal, 
there has, of course, been no fui-tlier discussion, 
for the acquittal is conclusive, and indeed it 
would be a very dangerous principle to adopt 
t' regard a judgment of not guilty as not 
fully establishing the innocence of the person 
to whom it realates, I\er v. Vlnmmer (1). 

In other cases we liave been compelled, by 
the course the prosecution liave seen fit to 
adopt to hear tlie evidence again, in proof of 
tliese same offences against the same accused. 
In otlier instances completed offences, as for 
instance, the Netra Dacoity, have not been 
made the subject of a separate trial, ns they 
could and sliould have been, but they have 
been tlirowii into this ease, and we have had 
to investigate them in this trial. It may be 
that this course was inspired by the idea 
tliat, though the evidence at the disposal of 
the prosecution was insuflicient to secure a 
conviction for the crimes committed, it might 
serve to secure a conviction for a conspiracy, 
the proof of which really rested on the estab¬ 
lishment of tho.so crimes; tliere can hardly 
have been the hope that the Court would be 
willing to suppose much had been proved, 
merely because much liad been said. Of 
tills however, 1 am clear, that the course 
adopted is not to be commended, and, though 

([) (l:a)>) 2 K. n 71 h J. K If. 8D5; 06 J. 

V. 047; so I.. 'J'. 830; 18 fi. T. 11. 050; 51 W. It. l37; 
20 Cox. C. C. L'n. 
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it may be lawful, it unquestionably is not 
expedient. The result has been this trial, 
and with every eflort to curtail its length, it 
has lasted, and necessarily lasted, for months, 
so that from the arrest of most of the ac¬ 
cused a year and more has passed. The 
seriousness of this is the greater when it is 
borne in mind that, daring the whole of the 
time, almost all the accused have been in 
custody, and that until the close of the 
magisterial iixiuiry, they were unrepresented 
by any legal advisers as a result of the ap¬ 
plication to this case of the special procedure 
provided by Act XIV' of 1908, an Act" to 
provide for the more speedy trial of certain 
olTences.” I doubt whether when tl)at Act 
was passed it could have been contemplated 
that a procedure was being sanctioned that 
would render it po.ssible for accused per.sons 
to be incarcerated for months without any 
access to legal advice. 

To establish tlieir case tlie prosecution call¬ 
ed, in the course of the magisterial iiKjuiry, 
close on ‘150 witnesses, all of whom and 
more have been called or tetulered in ti)is 
Court, while the printed e.xhiints alon»‘ cover 
upwards of 1,100 foolscap pages. The evi¬ 
dence adduced in support of the prosecution's 
case is in part oral, in part documentary 
and :n part real. The principal an<l most 
important oral evidence is tliat of the ap- 
prover.s, Lolit Molian Chakiabarti and Jo- 
tindra Natli lla/.ra, but admittedly their testi¬ 
mony before it can l)e acte*l on must be 
corroborated in material particulars. Tlie 
nature ajid extent of tlji.s corroboration is 
well-settled; there must be corroboration not 
only as to the crime, but also as to the identity 
of each one of the accused; and ordinarily it 
must proceed from an untainted source. 
TIjis is no technical rule, but one founded on 
long judicial experience, and this case affords 
a strikincr illustration of its wisdom, as will 
be made clear when 1 come to a discussion of 
the approvers’ evidence. 

Tl)e documentary evidence eonsi.sts of books, 
newspapers, accounts, diaries and letters 
found for tlie most part at searches made 
in the course of this case, or of cognate or 
relevant cases. We also have before us arms 
and ammunition that the prosecution seek to 
connect with one or other of the accused. 
And finally we have the confessions, of wliich 
use is sought to be made under section 30 of 
tbe Evidence Act against co-accuscd. 


First, tlien it has to be seen whether the 
conspiracy alleged by the prosecuti 'n has 
been proved. Was there a conspiracy *'to 
wage war again.st lli.s Majesty the King- 
Emperor and to deprive tlie King Emperor 
()f the sovereignty of British Iridia and to 
overawe by means of criminal bjjce or 
show of criminal force the Government of 
India by la’v establrsbed^ A charge so 
phrased might, and probably would, t» tlie 
lay miinl. imply a political situation of tlie 
giMvest charactei’, and it i.s, no doubt, partly 
for tliis reason that tfie Ijegislature lias 
prescribed that a cliarge of this description 
shall not be entertained except upon cm- 
plaint made by order of, or under authority 
from, the Governor-(ienerai in Council, the 
ij jcal Government, or some ollicer empowered 
by the Governor General-in-Council in this 
belialf. 

Tlie proceedings in this case have been 
initiated by complaint made by order of the 
Local Governm<=*rit: with the policy of that 
oialer this Court has no concern. 1 have 
hesitated much as to wlietlier it could, with 
any show of reason, be said tliat the evidence 
lias disclo.sed a conspiracy for so serious an 
end as waging war against Eis Majesty, 
and I liave hesitated the more when I have 
borne in mind the class of men arraigned 
before us as accused, and the arms that 
have been disclosed, consisting as they do, 
for the most part, of a fe\v revolvers, sonie 
mu//de-loading guns, some antiquated and 
broken pistols and a liandful of arrow heads. 
I'A’en liolit, when he says tliat the object was 
‘ to make tlie country independent,” adds 
there was no immediate hurry.” Jotiii 
Ila/ra .seem.s to have regarded the move¬ 
ment as a means of liveliood, and in pro¬ 
claiming his lepentance lie declared that he 
recognized that all tin’s dacoity busine.ss was 
bad and that he bad been worse oft’ since 
tlie dacoities than before. Before us he ex¬ 
pressed the ^ iew that "these dacoities con¬ 
stituted a secret society.” Panna Lai, who 
also profes.ses to have been a member of the 
conspiracy, declared in his confession to Mr. 
Patterson, "all who entered the gang per¬ 
petrated swindles in the name of 8wadeslii.” 
Here he improved his story. Still the pro¬ 
visions of the law are eoniprehensive and it 
does not require very formidable elements 
either in men or means to satisfy its de¬ 
finition of a conspiracy to wage v,-ar. For 
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the conspiracy with wliich we are concerned 
no act or illegal omission is necessary; the 

agreement of two or more will suftice, so 
that the determination of the Court that a 
conspiracy to wage war has been established 
does not imply, as its terms might suggest, 
the existence of a serious menace to the 
constitution or the stability of constituted 
authority in India. And 1 tliink it right 
to say this in explanation of my conclu¬ 
sion that a conspiracy to wage war has 
been proved. 

So much is made of the evidence of the 
approvers and so closely and intimately is 
the success of the prosecution identified with 
it, that it will be convenient to discuss its 
vaUie at the outset. 

Of the two principal approvers Lolit is the 

more important and 1 will deal with him 
first. His previous record has nothing to 
commend it: though he is poor and liis family 
poor, he has frankly admitted that he 

“has never tried to earn an lionest penny.“ 

He was arrested in Darjeeling on the 27th 
of October 1900, and. instead of being sent 
at once to Diamond Harbour, he was kept at 
Darjeeling “for local inquiry” and did not 
reach Diamond Harbour until the 2nd 
November. Then he liad interviews witli 
Inspector ' Shamsul Alum extending over 
several hours, and though it was understood 
before Lolit was willing to confess even he 
left Darjeeling, it was not until the 5th of 
November that he was taken to the Magis¬ 
trate to have his confession recorded. i\o 
explanation of this delay is fortimoming, and 
it is a matter both for regret and for com¬ 
ment that the statement recorded by In¬ 
spector Shamsul Alum is not forthcoming. 
No f-uch document could be found. lliis 
assurance we, of course, had to accept, but 
I feel that it might have materially assisted 
us had it been possible for the prosecution 
to’place before us either the original record, 
or a copy of Lolit’s fir.st statement to 
Inspector Shamsul Alum. How such an 

important document (if it ever existed), and 

all records of its contents have become lost 
to the Police, it is diflicnlt to understand. 
That such a statement was recorded seems 
clear, and Counsel for the prosecution was 
asked by the Court to produce for our in¬ 
spection some document from which we 
could learn what Lolit had said to the In- 
spector. Though it seemed to mo improb¬ 


able that the police authorities would not 
have somewhere in their possession either 
the original or a copy of this statement, Mr. 
P. 1 j. Hoy, after search had been made, 
informed the Court that he was instructed 
to say, no record of this statement could be 
found. 

Lolit's confession to the Magistrate, Mr. • 
C. C. Chatterjee, is a very remarkable state¬ 
ment, and it is tlie foundation on which prac¬ 
tically the whole of this case is built. 

For the prosecution it is said that this 
statement is not a full disclosure of all Lolit 
knew, and this has to be said, for it is silent 
as to the many matters to which Lolit has 
deposed before us. Lolit’s successive state¬ 
ments to tlie recording Magistrate, to the 
varifyiug Magistrate, before Mr. Duval who 
conducted the inquiry, and finally before this 
Court, afford so much room for comment 
that it is difhcultto decide where to begin. 
His evidence in-chief before this Court was 
conspicuous for the assurance with which it 
w’as given, and the intimate knowledge of 
the membership and doings of the conspiracy 
it professed. Offences and outrages that 
had hatHed the detective powers of the Police 
were explained and claimed by him as the 
work of the conspiracy, and lie has painted 
liimself before us as having a considerable 
hand in the comnii.ssion or abetment of da- 
coities, murder and theft. His knowledge 
of the pers* of the conspiracy appeared 

to be extraordinary; before the inquiring 
Megistrate he gave tlie names of over 170 
persons, indicating in most instances their 
residences, and yet he has told us he was 
notan important member of the conspiracy, 
and to the verifying Magistrate he stated 
in explanation of his inability to give a 
particular name and address, “the rule of 
our Saniitp is not to ask the name and 
re.sidence of any member. On this account 
1 do not know the names and residences of 
many persons.” Nor can the achievement 
of re-counting this list of names and re¬ 
sidences he explained by a good memory for 
facts within his experience, for when con¬ 
fronted in his cross-examination with one of 
his many inconsistencie.s all he could say 
was “it is impossible for me to narrate these 
facts correctly each time.” Under the stress 
of cross-examination the assurance vanished, 
though he displayed considerable resource 
as he was dislodged from one after the 
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other of his former statements. It 
would take too much time to do more 
than mention a few of the inidcations 
of untrustworthiness his evidence affords. 
First, there is his denial of the brick burnini,^ 
letter*, which it is difficult to regard as 
anything but deliberate falseliood. He may 
liave felt he was safe in this denial, for the 
falseliood was one that could not have been 
discovered, but for chance that brought tliis 
letter into the possession of the defence, a 
contingency Lolit could not have foreseen. 
His ingenious explanation of the letter, when 
lie luid to admit its authorship, did not im¬ 
press me. Then there is the change of his 
story as to the receipt of Hs. 10 by money- 
order from Jotin Mukherjee, from whicli it 
became necessary to resile wlieii it was dis- 
covered that .lotin was at that time at 
Darjeeling. Next, we have him deposing 
before the Magistrate that he liad passed 
the Fntrance Kxamination from Diamond 
Harbour Scliool in 190.'), while here 
lie denied that he had made any such 
statement, and declared that he left wlien he 
was promoted to the second class. At one 
time he says it was his father that paid for 
liis outfit at Darjeeling, at anuther ti»ne that 
it was Noni Ciopal, and wlien he was con¬ 
fronted with the variation in liis story lie 
promptly said both were true. 

Then, the .story of his connection with 
Denares is remarkable for its clianges. At 
one time he deposes that lie went with Horen 
and Dehari Dal, at another that he preceded 
them; in liis examination-in-cliief it seemed 

•'J’luH letter, ilutctl l)ic l''ebi'nai-y IHU), iiairk' il 
us K\liil)it II in the cii.'ie is in Jlengalec*. :inil tin- 
following translation is taken from C. \V N.— 

“Father, I am in great anxiety, not having )ia*l 
any news for many dtiys. l)o not lx* anxious ab(»nt 
)ne. I have now been ont of home three years, I 
may he away for say two months inon-. 'I'liere is no 
eanso for anxiety eoucerning the cate. Von have got 
brieks ready, jilease begin Imilding the house. 1 
shull, be asBun-d, eortainly go and help yon tw«» or 
tlireu months lienee. Please give my younger 
brothers good ('dncafion—have no anxiety. .Send 
one or two Bengali Ixjoks for me and reply to this 
letter. If you do not lx*giii (building; the liouse, 
then prepare brieks again, 1 shall on my return coni- 
mcnce building tin? house. Do not be anxious cm 
my aei-onnt. Pray flod, that I ni.ay soon be able to 
return home—have no fear no one nill kill me. 
Oovcrnment has ki-pt me very well guarded and will 
do BO. Let inotlier cry no more for me tell her 1 
hIiuU soon return. Toll the same to my brother.^ 
uho—let tlicQi ultciul to their rtudii .. ’ 


as thougn he went there only once, but in 
cro.ss-examination, he e.scapes from the ditli- 
culty this involve.s, by saying there was more 
than one visit. At one time he says he, Horen 
and Behari Lil lived in Umbica’.s house at 
Benares for a fortniglit, at another lie say.s 
he thinks lie never made any such statement: 
at one time lie declares tliat he returned 
from Benares in l.> or ‘2 month.y, at another 
after working there for 5 months. Jli.s 
story as to his l)eing sent to Dacca for the 
Hurrah I)of is almost as full of contradictions: 
at one time it i.s Fahitra aijd Noni who sent 
him on this mission, at anotlier Biriioia takes 
Noni’s place: at one time he declares tliat it 
was wliile he was living in Indra Nandi’.s 
house tliat lie was so sent, although it ap¬ 
pears that the dacoity had not tlien been com¬ 
mitted, at another that it was when here- 
turned from Benares in the autumn of 190^, 
tliough the dacoity had then been committed 
not less than four months before: at one time 
he was given cartridges and a revolver on 
this occasion, at another no mention is made of 
thi.s. Then, as to the dale of his first coming 
to Calcutta: before us Im declared it was in 
October 190d, that he first stayed at dtj, 
Machiia Ba/,ai Street, that he then moved to 
the premises of the Calcutt.i High Sehou), 
No, Nel)iitoli I Dine: tliat in Assin or 
Kirtic he was initiated; that lie then went 
totlie Yuoanfar and ('/ultra Bhan<hir mess 
No. 1'.>-1 or lo--, Bhowani Churn Dutt's 
Street ; tliat on the very day of his initiation 
he was entrusted with a revolver t) make 
over to Sakharam (Janesh Deoskar; that on 
the following day in accordance with instruc¬ 
tions, lie watched 7, Alipur Lane, and follow- 
e l a man on a bicycle snppased to be cany- 
ing money, and that, after staying two cr 
four days at the Fajua/nr and (Hiatra B/iamlar 
mess, lie wa.s sent by Indra Nath Nandi, to 
Cheddapathar. Before the verifying Magis¬ 
trate, however, he places liis vinit to Chedda¬ 
pathar in 190/. It is true that the date in 
tiie ;Magi;<trate’s record appears to liave 
been altered to 1007, but if this alteration 
was subsequently made, one thing at any 
rate is clear, tlie alteration could not have 
been made by the defence, for the document 
was in posse.ssion of the Police and it was 
only after repeated efforts tliat Counsel for 
the defence saw it in the course of the trial 
in tliis Court, liut, more tlian this, if the 
alteration v, a;> r.ub-ciiueiitly made, it was one 
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necessitated liy Lolit's siateiiieiit at the time, 
for immediately afterwards he says, in the 
same statement, that after being two montlis 
at Cheddapathar, he returned to Calcutta, 
and he goes on to describe a long conversation 
he had as to tl)e Changripota dacoity, and the 
disposal of the proceeds. And seeing tlmt 
this dacoity was not committed until De¬ 
cember 1907, it is at once patent that if 
1907 is a later alteration, it was one neces¬ 
sitated by Ijolit’s own stojy. liut if Octo* 
her 1907 be taken as the date of his arrival, 
then all the events prior to that to whicli he 
deposes,—and they are both many and im¬ 
portant,— must have been outside his ex¬ 
perience. If, on the other lian<l, he came in 
1900, then the converoation as to the Chan¬ 
gripota dacoity on his return, must be a 
fabrication, and it is ditbcult to repel the sug¬ 
gestion, very pertinently made that it was a 
fabiication in which he was instructed for the 
purpose of bringing in this dacoity as the 
w'ork of the conspiracy. 

Then there is Lolit’s story as to the as¬ 
sistance he gave in securing tlie murder of 
Nanda Lai. If Lolit was in ilenares in 
August, then his version as to how he came 
to know Nanda Jjal by sight is false, and with 
that the whole of his story goes by tl)e hoard. 
There are other serious difliculties in tlie way 
of accepting his evidence on this pr)int, with 
which I will deal later, and 1 will now 
merely allude to the fact that, tfiougl> lie 
professes to have watched Nanda Lai's 
liouse under instructions from Noni, the 
house he pointed out to the verifying 
Magistrate as Nanda Labs was No. 25, 
whereas in fact Nanda Lai lived in No. 100-2. 
Then we have Lolit placing the Musapur 
dacoity in April, and so placing it. not as an 
isolated event, but for the purpose of account¬ 
ing for the abandonment of the .second Netra 
attempt, and yet we know that tin’s dacoity 
was committed on tlie 27th February. Tlicn 
we find that, while lie claims an intimate 
knowledge of those who took part in the 
Netra dacoity, he points out as parties to it 
two persons who admittedly had nothing to 
do with it. 

1 have mentioned here only a few of tlie 
many indications which go to show how un¬ 
trustworthy Lolit is, apart altogether from 
the discredit that attaches to him as an ac¬ 
complice or as the worthless character iie 
obviously is- When I come to deal w’ith 


the details of tlie case it will be necessary for 
me to refer to many other such instances, 
and indeed a close examination of his 
evidence goes to show that almost all his 
.statements, wlien capable of being checked, 
can be shown to be incorrect. There can 
be no question that Lolit has overdone his 
part, whatever the reason may be; and if 
it be said that had lie been fabricating a 
false story be would not have fallen into 
this error, then I would answer in the 
words of Jjord Brougham:—* This is a very 
tender argument before a Court, and too 
doubtful to ju.stify the Court in placing any 
considerable reliance on it; for we do find, 
liappily for the ends of justice, that men do 
fall into these inconsistencies, and by means 
thereof, the fraudulent character of the evi¬ 
dence becomes apparent.” 

Jotin Hazra, the other approver, it is also 
urged on behalf of the defence, is, apart from 
his being an accomplice, an untrustworthy 
witness. There is certainly little in his 
general cliaracter to commend him, for he 
seems to have been a ne’er-do-weel, and 
admits to having been a ganja smoker. He is 
a man of indifVerent education, and I was 
not favourably impressed by liim in the 
witness bo.s* He lirst meet with Jotin in 
connection with tlie Morelial dacoity; he was 
arrested on the 5th February, on the Oth 
February he confe.s.sed, on the ‘zOth of March 
he retracted; lie was tried at the Sessions, 
and in the end he was acquitted on the 1st 
April 1909. Proceedings were then taken 
against liiin under section 110 of the Criminal 
Procedure Code for bad livelihood on the 
29tli June 1909, and he was ordered to find 
sureties on tlie 17tli August. He was not 
linally release! till the lUh February 1910, 
as lie could not Hnd sureties before. Prior 
to the 17th August, Iiowever, he had been 
temporarily released on bail in July, but 
instead of going to his own house, he went 
to Kali Babii, a Police Inspector at Uluberia 
and told him he would like to confess. But 
for a reason which has not been explained, 
tlie Inspector instead of taking Jotin Hazra 
to a Magi.strate to have his confession record¬ 
ed, took him to Inspector Shamsul Alum, 
and left Jotin with him. Jotin saj's he told 
all, and Sham.sul wrote it down, but we have 
not been placed in possession of what was so 
recorded. On the 15th of February 1910, he 
w'as arrested in "this case, and bo made a 
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statement to Mr. Forrest on the 17th, two 
days later. 

The defence have drawn attention to the 
fact that, in reference to the confession in 
the Morelial case, which was subsequently 
retracted by him, it was Jotin’s contentioji 
tliat he had been tutored to make tliat con¬ 
fession by Behari Lai, and it is urged that it 
is significant that he should have made his 
statement to Mr. Forrest immediately after 
tliis same Behari Lai became liis surety. 
Jotin’s movements while in custody certainly 
are deserving of attention. 1 will start with 
his being brought to the Bresidency .fail 
where at the time none of the accused were 
in custody. Jle was, however, removed from 
here to the Alipur Central Jail, where the 
accused then were, I’his was a few days 
before he was required to identify them in 
the Magistrate s Court, and not onL' svas he 
removed to the Jail wliere the accused were, 
but he seems to have eaten and bathed with 
them. Almost immediately after l;e liad 
identified the accused, with whom he was 
concerned, in the Magistrate’s Court, he was 
removed to anotlier Jail. In consideriijg the 
significance of these move^, it has to he bfirne 
in mind tiiat, up to this time, there had 
been no identification by Jotin. For the 
defence it is asked, and 1 think reasonably 
asked, what is the explanation of all tin's 
None has been vouchsafed, or attempted, and 
it is difficult to treat tlie matteras an undesign¬ 
ed coincidence. 

This will be a convenient place at which to 
deal with (lie confe.'.sions. 

Reliance has been principally placed on 
those of the accused Goilen Das and Susil 
Biswas, and lhe.se the pno.secution would use 
notonly against tlie per.son.s making them, 
but also against the re.st of the accused. The 
warrant for this is to he found in section 30 
cf the Evidence Act, wliich provides that, 
when more persons than one are l)eing tried 
jointly for the same olTence, and a confes¬ 
sion made by one of such persons affecting 
himself and .some other of such person, is 
proved, the Court may take into considera¬ 
tion such confession as against such other 
person, hs well as against the person who 
makes such confession. The language of the 
section is guarded, and the history of this 
Act leaves me in no doubt that this section 
was designedly framed in these terms. While 
admissions, a word whicli embraces confes¬ 


sions, are by section 21 relevant, and may be 
proved as against the person making tbern, 
all that section 30 provides is that the Court 
may take them into consideration, as again.st 
other persons. This di.stinctioii of language 
is significant, and it appears to me that its 
true ellect is, that the Court can only treat 
a confession as lending as.surance to other 
evidence against a co-accused. Thus to 
illu.strato my meaning, in the view I take, a 
conviction on the confession of a co-acciised 
alone would be bail in law. This reading of 
the section appears to me to gain confirma¬ 
tion from the language of .section o. 

1' urtlier, J think, that only can he taken 
into consideration which i.s a confes.sion, in 
the true senseof the term, of the offence'for 
which the persons are then being jointly 
tiled. But, ID addition to this, the confes¬ 
sions with which J am now dealing, have 
l eon retracted, so that, to place any reliance 
on them against tlie co-accused would be rno.st 
unsate, D/siu v. Kinq-iJmppror (2). Coun.sel 
for the defence, however, has gone further 
and maintaine<i before us that there are 
points on which the confession.s are absolutely 
fal>e, and that these are points on which 
honest mistake was not possible. 

First, I will examine Susil’s confession. 
He was arrested on the 7th November 1903 
at Beilashishi for the Haliidbari dacoity, and 
be confessed on the following 14th of 
December. He speaks to the pre.sence of 
Lolit Mohan at Beilashi.shi 8 or 9 days before 
the commission of the Haludbari dacoity, 
which was on the 2Sth of October 1909, and 
to his taking two swords away with him. 
He further speaks to having been initiated by 
Lolit 4 months before his confession. But 
Lolit’s deposition is that he was not near 
Beilashishi at either of these dates, and 
according to his story he was not in Beilashishi 
after May. Further than that, Lolit in the 
witness-box never alluded to this alleged 
initiation, though he was questioned in his 
oxamination-in-chief as to initiations per¬ 
formed by him, and mentioned some, parti- 
eularly those in which he had taken part. 
So much for .Susil’s confession. 

I now come to Foilen’s confessions. To 
begin with, it is pointed out, that while 
Soilen in his first confession made on the 
29th of October, the day after his arrest 

i'Z. 2H C, G89at p. 
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prave the name of Ganesh Cliandra Das alone, 
sayin" that ho did not know the names of all 
the j’est, in his second confessioTi he names 
all tlie Calcutta men and ilidhu. This, it is 
urged, slmws an improvement designed to 
meet tlie exigencies of tlie case. Whether 
tliis he so or not is not directly material for 
the purposes of this case. I^ut what has been 
most vigorously attacked is the third confes¬ 
sion made on the iUh and 10th of March after 
Soilen had been in custody for over four 
months. In tliis he purports to give a 
detailed list of conspirators, even namir:g 
80 men who had not been mentioned hy 
liolit; he makes repeated reference to Noni 
Gopai, lie gives an account of the Netra 
dacoity; he implicates some of tlie accused mi 
the Morehal dacoity, and he deals witli a 
nnmher of other matters. Not only’ has this 
confession, as well as the two whicli preceded 
it, been retracted by Soilen, but a careful 
consideration of its contents, anda comparison 
of lliem with other materials in the case 
lead me to regard this statement as eminently 
untrustworthy', and I am unable to place any 
reliance on it against Soilen's co accused. 
Without attempting a critical examination 
of the whole of this confession, it will sufhce 
to refer to two matters. Towards the end 
ot this confession, he throws in the remark 
that, Noni Hahn never keeps any incriminat¬ 
ing thing in his house.” Now this he says on 
tlie lOth of March 1910, while Noni's house 
had been sear^'lied on a previous date, the 
20th of .lamnry, and notliing incriminating 
had been found. Then, again, Soilen almost 
immediately after this tells us, in the same 
confession, about the recovei’y by Noni of 
cartridges that had been thrown into the 
tank. It is conceded for the pro.secution 
that tliis has reference to an incident of which 
witnesses named Sarna Hewa and Jamini 
speak. And yet, if .Jamini is right in placing 
the occurrence in Aughran, i. c., November- 
December, it is dillicult to see how Soilen 
whv) was then in custody, could have known 
of it. This, however, is a matter which I 
will discuss at gi-eater length when I come 
to deal with the case against Nani. 

For the prosecuhon it has been suggested 
that the verification proceedings in this 
case add a value to the approver’s evidence 
and the confessions, and may be regarded 
as corrobciration. With this I am unable 
to agree; on tlie contrary I feel that there 


proceedings are open to much of the criticism 
to which they have been subjected. I refrain 
from noticing in detail this criticism, as in the 
view I take, it is not necessary for the decision 
of the case, nor do I propose to discuss at 
lengtli the comments that have been made on 
the methods of identification, though 1 regret 
that no satisfactory explanation has been 
given either of Jotin’s being moved to and 
from the Alipur Central Jail where the 
accu.sed were lodged, a matter to which I 
have already alluded, or of the under-trial 
prisoners having been photographed in Jail 
by the Police, a procedure for which no 
warrant or justification has been furnished 
us l)\’ Counsel for the prosecution. Action 
of this class, if left unexplained, even after 
challenge in the clearest terms from the 
defence, is certainly' calculated to occa.sion 
some degree of anxiety as to tlie methods 
employed in this ca'je. 

Considerable reliance is placed by Counsel 
for the prosecution on n series of dacoities 
committed or attempted, and alleged to be a 
part of the scheme on which the conspirators 
embarked. The earliest, according to the 
prosecution, was a dacoity at the Changripota 
Railway Station, committed on the 6th 
December 1907, and follo'.ved liy dacoities at 
Sihpur on tlie .3rd April 1908, at Harrah on 
the 2(1(1 of June 190b, and at Highati on 
the 16th .’eptember 1908. Then, it is said 
tliere was an attempted dacoity at Protap- 
chuck on 1 Uh October 1908. On the 29th of 
November 1908, a dacoity is said to have 
taken place at Haifa, and on the 2nd of 
December at Morehal. In 1909 dacoities 
are said to have been committed on the 27th 
of February at Musapur, on the 2.Srd of 
April at Netra, on the 27th of July at 
Maharajpur, and on the 28th of October at 
llaludbari. 

The incident which has been (lescrihed 
as the Changripotta dacoity occurred on the 
6th of December 1907; whether or not it was 
a real dacoity is not clear, but of this 1 am 
convinced, that the evidence does not establish 
the guilt of tlie accused, Narendra Nath 
Hhuttacharjee and Hliusan Chandra Mitter. 
Shortly after the occurrence, a magisterial 
inquiry was lield, with the result that the 
accused then before the Court were then 
discliarged. This, no doubt, is not binding 
on this Court, for the discharge was not 
equivalent to an accjuittal. Still the dis- 
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charge meant that the ilagistrate, after 
taking the evidenee, found that there were 
not suthcient grounds for committing the 
accused for trial, and he recorded his reasons 
for that conclusion. No steps were taken at 
the time to have this order of discharge set 
aside, and now, more than three years after 
the event, we are asked to hold that the 
complicity of the two accu.sed tjow before 
the Court has been establisheil. It is not 
suggested that further evidence has been 
adduced; on the contrarj', some evidence 
which was adduced before tlie Magistrate, 
and which appears to have been favourable 
to the accused, has not been placed before us. 
The evidence actually placed before us is open 
to considerable comment, and this, t<'gether 
with the circumstances to which I liave 
alluded, in niy opinion, clearly requires that 
we should hold the guiltcd’ Noren lilmttacljar* 
jee and Bhusan Mitter not proved, and llie 
connection of this dacoity with the alleged 
conspiracy not established. 

The Sihpur dacoity was on tlie of 

April 1908, and, thougli refers to it, 

his evidence in this c(mnectioii can commaml 
no contidence, and Mr. P. 1 j. Rjy wisely 
refrained from placing any reliance on it. 

Norendra Nath Clnitterji, it is true, was 
arrested on the -Uh or 5th of April 1908, but 
no charge sheet was suhniitteil and lie was 
discharged. Apart from tins, tliere is no 
evidence that any of the accused took part in 
the dacoity, or that it was the work of tliose 
engaged in the alleged conspiracy. 

The Harrah dacoity was on the ‘ind of 
June 190'^, and of the accused before the 
Court, Kartick Dutt was put on liis trial for 
this oiTence, but was acquitted. There is no 
credible evidence to connect any otlier of 
the accused or the con-^piracy witlj this 
dacoity. . ft is true that Lolit tells a tale 
in connection with the l)otofthis dacoity 
that implicates Pal)itra Charan Dutt and 
Himola Deb, but Counsel for tlie t'rown 
informed tlie Court tliat he did not rely on 
this, and, in my opinion, he had very good 
reason for taking this course. 

The llighati dacoity was on the 16th 
September 1908, and Kartick Dutt’s parti- 
eipation in it is placed beyond question by 
his conviction. Apart from this, tliere is no 
evidence of direct participation in the affair 
by any other of the accused. Lolit's attempt 
to connect certain of the accused with it by 


means of conversation he overheard, 
obviously fails, llow far this dacoity can 
be treated as the work of the conspiracy 
under investigation will be considered when 
I come to deal with the ca.se of Kartick Dutt. 

Tlie attempted dacoity at Protapchuck 
is not brought home by reliable evidence, 
eitlier to any of the accused or to the 
conspiracy. Though there i.s reason to 
think that the Haita dacoity (November 
29th, v.m) was committed by what has 
lieen termed lespectable men, thei’e i.s no¬ 
thing which suggests that any of the accu.sed 
to )k part in it, beyond the retracted con¬ 
fession of Siisil iii.swa^, who names Afon- 
niatl.a, llamapodo and Hhupen. Put this 
oliviously cannot take tlie place of legal 

proof. 

Tlie Morehal dacoity was on the 2nd 
December 190^^, and, as I liave already- 
said, Monmatlia Nath Kai Cliowdhry lias 
been convicted as one of the offenders. It 
is said by the prosecution that Dasarathi 
Chatterji, Siou Hazra and Atul Pal were 
also of the party, and the approver Jotin, 
no doubt, names them. Not only, however, 
is his evidence wliolly uncorroborated, but 
it is at least doubtful whether Jotin was 
at the occurrence. Jle tells a story of burst¬ 
ing open a safe with gun-powder which cannot 
liave escaped the notice of others, and yet 
is mentioned by no one; liis name does not 
appear in Monmatha’s confession; and though 
put on liis trial he was acquitted at the Ses¬ 
sions. In the circumstances, it cannot he 
fairly said that this dacoity is brought home 
to any one e.vcept Monmatha Nath Hai 
Cliowdhry, though it may be that some of 
the dacoits were bhadralogs. 

The Musapur dacoity was on the 27th 
of February 1909. There is, however, no¬ 
thing to connect any of the accused with the 
occurrence. Lolit seek.s to connect it with 
the conspiracy, but his evidence is unreliable. 
As I have already pointed ont he places 
the dacoity in April, though it occurred in 
February. 

The Netra dacoity was on the 2drd of April 
1908, and it owes its importance in this 
case to the fact that it was in connection 
with this affair that the approver Lolit Mohun 
Cliakravarty was arrested, and it is on his 
successive statements that the whole fabric 
of this c.ase practically rests. He ultimately 
.seeks t.) implicate no fewer tlmn fifteen of 
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the accuaefl in tins dacoity either as actors 
or instigators. The fact of the dacoity is 
beyond dispute, and if bolit is to be believed, 
it was preceded by two abortive attempts. 
TI:ese need not be discussed at any length, 
nor is it necessary to do more than point 
out (hat his evidence as to the .second of 
them is open to consideral)le doubt for, 
while he would place it within tlie month 
of April, he states that the attempt failed 
because the Musapur dacoity interfered, but 
in fact it appear.s that the Musapur dacoity 
was in February. 

The first information of tlie Netra dacoity 
was lodged l)y Ram Taran Mitra, the owner 
of the looted house, witliin a few hours 
after tlie occurrence, and what appears there 
leaves little doubt that the dacoits cannot 
have been ordinaiy criminals, and it is 
peculiarly significant that tlie dacoits were 
at that early stage reported to have said, 
“the money and ornaments that we are 
taking are meant solely for driving the 
English root and branch from this country. 
We are in want of funds, and, therefore, we 
are obliged to collect money in this fashion. 
When the time comes we will return the 
money with interest.” This points very 
clearly to the pnrpo.se and personnel of the 
party, and is in accord with the allegation 
that the dacoits were Hindus and the sons 
of hhodrahgs. Though Eolit in his evidence 
deposes that the dacoits were *Jl in all, yet, 
in the first information it is said there were 
only seven or eight youngmen. 

It will be convenient here to recall Lolit’s 
version of the whole affair. After detailing 
the instructions he received from Noni 
Gopal Sen Gupta, lie states that ho went 
by train to Dewla where he alighted at 
5-40 or 6-40 r. m., witli others, whom he 
conducted to a field. There five men of 
Joynagar and Mazilpur met them and about 
midnight, after the last train from Diamond 
Harbour had passed, the party proceeded 
to the scene of tlie dacoity, Ham Taran 
Glitter’s house, led by Eolit, Arrived at 
the house of Kali, Chakravarti and Madaru 
scaled the wall, Lolit concealed himself in 
a drain, two men mounted guard and the 
house was looted. Then Lolit led them 
back again past the field, and, after they had 
gone 2 or 3 miles, the parly sat under a 
tree and tcok count of the spoil of whicli a 
list was made. With certain trifling ex¬ 


ceptions tlio arms and loot were made over 
to the men of Joynagar and Maailpur. The 
rest went in batches of 3, 4 or 5 up to 
.Sangrampur the men with Lolit 

being, to use bis own words, Soileu Das, 
Hiftupodo Chatterjee, Atul Mukerjee and, 
1 think, Upan De.” This batch went to 
Magrahat Station and there they got into 
the third train from Diamond Harbour to Cal¬ 
cutta. 

Such, in broad outline, is Lojit’s story of 
the dacoity as presented to us in the course 
of his examination-in-chief. He then goes 
on to describe visits to Sarat Mitter and 
Noni Gopal, his expedition under Noni’s 
instruction on the following day, which 
must liave been Sunday, the 2Dth April, 
his arrival at Mazilpur, and his return in 
the early hour.s of ^fonday with the plunder, 
accompanied by Cliuni Lai Nandi and 
Rajnni Hhattacharjee. Though there is 
reason to think that this dacoity was con¬ 
nected with some such conspiracy a.s is 
charged in this case, I will reserve for 
con.sideration, when I come to deal with their 
individual cnse.s, whether the evidence es- 
tablisli.'s the guilt of Chuni Lai and Rajoni, 
but against tlie rest of the accused 
tlie imputation that they were in this dacoity 
fails. 

The Maharajpur dacoity was on the 27th 
July 1111)9. The evidence discloses nothing 
that serves to connect tlie.offence either with 
any ot the accused or with the alleged con¬ 
spiracy. 

The Haludbari dacoity was on the 28th 
of October 1909, and the accused Soilen Das 
Susil liiswas, Atul Mukerjee,Kiran Rai.Gonesli 
Das. Salendra Chntterjoe and Upeiidra 
Kristo Deb have on a previous trial been 
found guilty of this effence. The accused. 
Ridhu Rhusan Riswas and iSIonmotho Nath 
Biswas, who were tried with them, were 
acquitted. One of the principal overt acts 
alleged in the complaint initiating these 
proceedings is,“the seduction of and attempt¬ 
ing to seduce certain men of the lOtli Jats 
from their allegiance.” This, according to 
the prosecution, was a distinct and com¬ 
plete offence in itself, and it is much to 
be regretted that it has not been brought 
to trial as such. However, this has not been 
done, and we have, therefore, been compelled 
to try in this case the charge of attempt¬ 
ing to seduce the sepoj/s of the 10th Jats 


INDIAN CASES. 


593 


Vol. X] 


EMPEROR f. N'ON’l GOPAL, 

from their allegiance and dutj^ and of con¬ 
spiring in such attempt, so that, as far as 
the present accused are concerned, the judg- 
inent of the Court on that charge will be con¬ 
clusive, The men of the 10th Jats involved 
in this offence are, according to the pro¬ 
secution, Surjan Singh, Chunai Haviidar, 
and possibly Ram Gopal; but it is Surjan 
Singh who figures most prominently in this 

connection, and the accused wliom the prosecu¬ 
tion would implicate in this affair are Xoren 

CJiatterji, Sarat Mitter, Bhutan Mukerji and 
Noni Gopal. 

^ The specific acts alleged are (1) that 
Surjan Singli was initiated into the secret 
society at Bhutan s house at Silipur, where 
he and Ram Gopal were taken by Noren 
Chatterjee, (2) that Surjan Singh was thrice 
given money, once by Noren Chatterji and 
twice hy Lolit ami (3) that these men of 
tiie lOtli Juts visded Sarat, anj were in 
constant touch with Noren Chatterii 1 
may say at once that against Noni there is 
absolutely no evidence: of the payments by 

Lo it there is not a word of c :.rrohoration. 
and in fact these payments are opposed to 
feurjan s testimony; for Noren’s payment to 
fMirjan we have to depend on the unsupport- 

ed evidence of Surjan, who was, on lus own 
showing, a party to tl.is alleged criminal 
transaction. But there is a mire serious 
difhcuUy in the pn semtion’s way. One of 
the witnesses on whim the prosecution 
principally rely for the story of the initia- 
tion, IS Ram Gopal, for his evidence at any 
rate, it is claimed; cannot be depreciated as 
that of an accomplice. Ram Gopal was a 
soldier m the 10th Jats. and his evidence is 
that he left the regiment in November 
or December 1906. The exact date must 
be a matter of record, within easy reach of 
the prosecution, and no attempt has been 
made to (luestion the correctness of this 
a e, and so presumably the prosecution accept 
1 as correct. Now. Ram Gopal speaks to 
le visi with Supjan to Sibpur, and places 
1 j *^^bths before he left the regiment, 

and though It would be wrong to tie him 
own strictly to this computation of time, it 
s reasonable to suppn.se that, according to 

u'f** occurred some con.siderable 

me before November or December 1908. 

f prosecution could have fixed 

bpfin ^ execution is said to have 

ma e while Surjan was in hospital 


with n dislocated knee. No steps, how¬ 
ever, have been taken to show that Ram 
Gopal was in error, so that here, too, it is 
fair to assume tliat the prosecution accept 
as correct the time, approximately fixed by 
Ram Gopal. For what it may be worth, 
1 may point out that it was said to be 
drizzling at the time of this visit to Sibpur, 
and this would agree with Ram Gopal’s’ 
estimate of the time. At the .same time, the 

evidence of these Jat witnesses is, that before 
and after the Sibpur incident, they used to go 
to Sarat’s dispensary at 83-1, Diamond 
Harbour Road. This is clear from the evi¬ 
dence itself, and is confirmed by the fact 
that it was this house that Surjan Singh 
pointed out to tlie verifying Magistrate. 
Tile evidence, liowever, i.s clear that Sarat 
was not living in Diamond Harbour Road 
at the date of this alleged visit to Sibpur, 
wlietlier it occurred 5 months or even less 
than .) months before November-Decera- 
ber 1908. This visit to Sarat's, it has to 
be borne in mind, is notan irrelevant incident; 
it is an essential and integral part of tlie 
story of the initiation, and the discrepancy, 
to which 1 have drawn attention, throws 
serious discredit on the whole story of the 
journey to Sibpur, which is in itself im¬ 
probable. In expressing these definite and 
positive conclusions in regard to the Jat 
soldier.<>, it is right to state that, though they 
are the conclusions of the Court, tlipy do 
not in all respects represent our uinnimous 
opinion. But the divergence of view is not 
such as to iiualify tlie unanimity of our 
opinion on the essential question whether 
the accused, alleged to be involved in tins 
incident, are or not proved to be guilty of the 
oitence of conspiracy with wbieli they are 
charged. On that we are all agreed. 

Then, it is claimed that the Chafra Bhfindar 
affords strong evidence of the existence of 
the conspiracy, and is of value as incriminat¬ 
ing .several of the acmsed*. It c.ime into ex- 
iatenceas far back as 1903 as a Students’ 
Co-operative Stores Association, and it is con¬ 
ceded that, in its origin, it was a legitimate 
trading concern. In August 1906, it was 
converted into a limited company but whether 
it was before or after this tiiat it was 

put to unlawful end.s has not been formulat¬ 
ed by the prosecution. The tlieory now ad¬ 
vanced is, that the conspirators saw in its 
prosperity a useful instrument for forward. 
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ing their ends, and they ficcordingly captured 
the Association. The uses to which, ac¬ 
cording to this theory, tlie Association was put 
were, first, to earn money for the conspiracy, 
secondly, to afford a secure meeting place for 
the conspirators, and, thirdly, to be the 
hankers of the cause. Hut ingenious and 
attractive as this may he as a theory, it has 
no foundation in established fact; not one 
of these three suggestions is proved. But 
then it is said that a close connection existed 
between the^7itj/m Bhondar and tlie Juonnfnr, 
and that, from this the true character of 
ihe f'hafra Bhnndar is to be learnt, for 
this reliance is placed on the fact that the 
proof of the Chatra Bhandar's blue prospectus 
was printed at the Sumati Printing Works. 
But it would seem that these printii.g works 
belonged to Nikhileshwar Roy Monlick, who 
was a Director of the Chutra Bhfiudtir, so 
that the fact on wliich so mucli reliance is 
placed, is capable of an explanation which 
is not only innocent but probable. And, in 
this connection, it lias to be borne in mind 
that Nikhileshwar has been conclusively ac¬ 
quitted of participation in the conspiracy 
set up by the pro.-ecution. It is true tliat 
on the Chnlra Bhnndar prospectus the Jngnntar 
was advertised, but of this an explanation 
has been suggested, and, in any case, it 
cannot be overlooked that the Chatra 
Bhandnr had 10 Directors, and tliat, of the.so, 
two have been acquitted of being concerned 
in the conspiracy, while, of the remainder, 
it is only against Pabitra that any sugges¬ 
tion of complicity has been made. Moreover, 
at this time, it has to be remembered, 
the Jnyantar had been in existence some 
considerable time, its popularity was great, 
and no objection had been taken to its tone 
and its teaching by the authorities. Precise¬ 
ly the same considerations apply to the al¬ 
leged connection with the Mi'kti Knn Bathe. 
Then, again, so far as the printing of Chatra 
Bhnndar documents is concerned, it was 
in no sense limited to the Sadhana Press, 
but the accounts show that a large amount 
of printing work was done at other presses, 
even while the Sadhana Press was in exist¬ 
ence. 

Then, it is urged that the Chatra Bhandar 
is condemned by the books it sold. True it 
is that MMi Kon Bathe, Bartaman Rana Niti, 
and Jatiya Saniasya were sold there, but 
they were not pro.scribed books; they were 


sold elsewhere, and it is not suggested that 
they were only sold at establishments in 
league with the conspiracy. Nor were the 
Chatra BhnndaCs sales of books restricted 
to tbe.se three publication.s: on the contrary, 
it is clearly shown that a large number of 
different publications was sold to which no 
exception could be taken. There has been 
some discussion before us as to whether 
the three offending publications to which 
! have referred, lielonged to the Chatra 
Bhnndar, or were merely sold by it in the 
ordinary course of business, and each 
side has referred us to the Associa- 
tiiin's books of account. But such of them 
as have been produced, throw no con¬ 
clusive light on the point, and as pos¬ 
session of all was taken by the Police, the 
defence cannot he treated as re.sponsible for 
the non-pieduction of the rest, so all that 
can he said is tliat tlie prosecution have not 
proved tliat these publications belonged to 
tlie Chatra Bhandar. I do not overlook the 
expressions and sentiments contained in the 
blue prospectus to wliich our attention has 
been drawn, hut giving to them all the force 
adverse to the As.sociation to which they 
are fairly entitled, 1 iind it impossibe to 
regard tiiem as establishing the ihatra 
Bhandar s connection witli the conspiracj 
into whicli we are inquiring in this cn.se. 

It is the ca.se for the prosecution that 
the Jngnnfar was nil integral part of the con¬ 
spiracy. It was started in March 190b, and 
its origin and its purpose are matters o 
common knowledge. Its articles ^nd its 
popularity have been brouglit to our notice. 

and the facts show that those wlio guinea 
its policy managed to select writers 
sed of a style .so levelled t. the popular taste 
that even street traflic was impeded m tne 
r„,l, of woulcl-be purcliasers " 

Porna Cl,under l.ahiri t.aa told ns that 
people were a.na/.ed at the inaction ot the 
Government, and the audacity of the paper, 
and this I can well understand, for not with¬ 
standing its pernicious 

was taken to check it until July 1J07 A 

this may he conceded and regretted, hut 
mir roncern is to see how far the connection 
of the Jngantar with the conspiracy we are 
investigating, and the accused we are trying, 

has been made good. Taranath’s 
with the .Tugnntar is eatahli.shed but he 
holds an isolated] position among these 
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accused, as does Kartic, who, alone of tlie 
rest, is said to have had relations with that 
paper. Apart from this, tiie accused are 
not shown to liave been connected witli the 
JnganUir in aii}'^ .sense that would justify us 
in holding that it was a limb of the con¬ 
spiracy under trial. The mere discovery 
of copies of the paper at searches proves 
nothing, fur admittedly it had an unusually 
w'ide circulation. True it is, that the 
ttngftnfar was a limb of the Muraripukur 
Garden conspiracy, but as I will show, that 
was distinct from the one into which we ai'e 
inquiring. And this brings me to the pru- 
secution’s suggestion that the cniispiracy 
with which wo are concerned in this case is 
a part or l>ranch of tiiai whicli |,:v_l its 
head (piarters at iluraripiikur <lardeu. Tliis 
was ni»t the caNe for the prosecution as 
inrinulated in the complaint id the dth of 
.March ll'l''i)n whiL*h tiieso present pro¬ 
ceedings were initiated; tliere is no mention 
there of that conspiracy, and not even a 
referetice, (.any of the oveid acts which 
were a part of that fonspitacy. \m 1 yet 
this cm hardly have bicn du_■ to oversight, 
for that coiispir.iey and the outrag-M that 
belonged to it were a matter rd public noto¬ 
riety. 

It was not until the d'nh of MiylOliq 
tliata refetviv'e wis mole 1.. tlie M n aripukur 
conspiracy, or to the a. _m o*d Tira-iith and 
Karii *, who are s li 1 t > hav ■ b .'3 i in’ini itely 
onnectel wit!i it. X > ,v. it is w.dlk.D.vn 
that the Muraripukur c>nspiiM''y was the 
.subject of long an I c ireful P)!i*e investiga- 
lion, andof subsequent juliciil inquiri' and 
trial, in the onrse of ivhicli a very lir’ge 
number of witnesses was eximln-*! and an 
inimense volume of d jcunient iry evi lenee 
used. X.) pait)s were spire 1 to secure an 
exhaustive inquiry, an 1 yet it is n>^ sj;gest- 
ed hofure us tint aay:'iin’’ cim? ti light 
that would establish the cjurucMon now 
^’''iight; and it i.s r j.ai ark ib!; thitCjuiisel 
for the prosecution his inei unable ti 
suggest that in any of the mass of documents 
seized at the Mur.iripukur G ir.len, tliere is 
•juy trace of tlie cninection niw alleged. 

he suggest! )n mile in Coinsjrs opening 
hpeoe.i that this emspirac/ wislink?! wit'a 
10 Muraripukur Garden emspiraey, through 
an alleged connection between Kartic Uutt 
and Hd 11 l)m. has absilately n it a tittle 
of evidence in its support. Aal the pro¬ 



posal to connect tliis conspiracy with tlie 
Muraripukur, thpongh Srish Sirkar and 
Satis Sarkar, and the expe lition from Patna 
to Xepal, are far too fanciful and remote for 
serious acceptance. 

Much evidence has been adduced to show 
association in ma.sic, gymnastic exercise.s and 
f I'/if pi ly, and it is on this luthi play that 
tlie prosecution have principally relied. Put 
w'hen Counsel w’ls a-sked ti formulate the 
part played by these Jnthi e.xercises in the 
sclieine of the conspiracy, he was unable to 
alvanceany .suggestion from wdiich much 
asslstaipo ciuM be derived. It may be 
that these exer.M’se.s would conduce to the 
a’laisiti'in of sM’en 'th, agility, hardihood 
and discipline, all in il oubt quilities useful 
in war, but it was not and could not be 
reason ibly argued th it the eontempl.ited war 
was t) be wigel \\\i\\ or that these 

exercises st in ling alone coal 1 be treiteJ as 
evidence of a c nispira''/to wage wir. To 
attach sinistersigriiliciiice totlie rneroassocia- 
tl >M in play or pastimes of those win live 
i i the sim ? vilhga or aMen 1 tlie same school, 
w >ul I. 1 think, I).* d mge;* us, ar any rate on 
the evidence th it lias been a 1 luce! bdore 
us. Kvidently, it di 1 not occur to those 
w.h ) j lined in these exercises that they 
were d ling that which would bring 
them itit) tlieir present preliciment, for 
t'lei’o w IS a cniolete abs»:nc of secrecy, 
an! r.itlur a cu'ting of piblicity in 
the perforjiince of these exercises. The 
defeneeare nit without a the»ryas to the 
signiflcince of this f ithi p\\y, bit in the view' 

I t ik ?, i) is -.1 lie 'es 5 iry t) di;? i h i t. 

There is bit one furMier piintti which 
1 vv rul 1 desire 1 1 allu le hef we I proceed to 
dell witli the inlivlluil cues. It is tlie 
cliirgeof co.isoirny tint his been argued 
before us, an I mother,an! tint chugeis 
single an I complete. At the si ne time, 
there are mmy ac.’used before us and they 
are lirawn from different pirts of thecoun- 
try. These accused have been described 
by the prosecution, and conveniently des¬ 
cribed, as falling into groups. But it is not 
open to us to Hnl more conspiracies than 
one, for there is the highest authority that 
it is a legal impossibility when several per- 
.s ons are ch irg) 1 with the same conspiracy 
that s 011 ‘ sh 0 j 11 be fo.111 giiilty of one con- 
.spiracy and .some of another. This pro¬ 
position w-as accepted by Counsel for the 
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prosecution one by wliicb tlie Court must 
bo governed. It is thus only open to us to 
find one conspiracy, and for tlie prosecution 
to succeed against any one of tlie accused, 
tfiey must establish by proper and sufficient 
proof tliat lie is a member of that con¬ 
spiracy. 

Any accused not sliown to be a member of 
that conspiracy is entitled to demand an 
acciuittal at oui‘ liands, however bad liis re¬ 
cord may be and however much he mny be 
snspecte<l of tliis or that offence. Any other 
view would be intolerable. 

The case against Nimi Gopal Sen-Gupta 
rests principally on the testimony of tlie two 
approvers, Lolit and .lotin, and if tliey are 
to he credited, tlien this accu.«ed is one of 
the leaders of this conspiracy. Hut tlieir 
evidence against him is of tlie most in¬ 
conclusive character and relates for 
the most part to conversations with 
him, and instructions recieved from 
him, and coming as it does from these 
sources, it has to l)e scrutinized with care 
and accepted with caution. No witness 
corroborates either Lolit ru- .lotin as to a 
single detail to which they .‘severally de¬ 
pose, in relaticm to Noni Gopal, though 
some liave l)een called and have given 
evidence as to his taking part in gymnastics, 
wrestling and lutii play, and as to id.s 
association with Hlnitan, Bhuban and Madam 
a circumstance from which it is obvious 
that no adverse inference can reasonal>ly be 
drawn .seeing that they are near neighbours 
and known to eacli other. 

'The straits to wlncli the pro.secntion liave 
been reduced in the endeavour to adduce 
incriminating evidence against Noni, may l)e 
illustrated by the testimoTiy as to tlie finding 
of cartridges in a tank in tlie neiglil)ourhood 
of Noni's iiouse, and in tlie immediate proxi¬ 
mity of a public road. 

One Sarnn Bewa, a woman who dos- 
cribe.s herself as unemployed and doing no 
work, tells a story of how she found in 
the tank where the water was about one 
toot deep things which apparently were 
cartridges. She showed them, she says, to 
a goldsmith named .Tamini who told lier they 
were nothing, and that she had better throw 
them away. She spoke about this to no one 
but Jamini and following his evidence 
she threw them into a big drain. Jamini, 
too, is called and he says Sarna brought to 


him these things, but he, as puzzled as she, 
could not make out what they were, and so 
he advi.sed her, with some inconsequence, to 
throw tliem away. It does not appear how 
Jaraini’s knowledge of his occurrence came 
to light, but somehow it did, if we are 
to believe the evidence and, what is more 
remarkable, Soilen professes to have known 
of it all according to his third and final con- 
fe.ssion, of which he delivered himself on 
the 10th of >[arcli 1010. It is worth quoting 
wliat he says about this: After relating 
that one fvishori had 5 revolvers and 2C0 
cartridges kept with him by Noni and that 
Kishori in fear of a .search had thrown 
them into the tank, he proceeds, ‘Kishori 
was .sent for and wlien asked for the revol- 
ver.s he said he had tlirown them into the 
tank. The revolvers and cartridges were 
taken out, hut ■'> or (5 cartridges remained 
in tlie tank. Some fisherwomen while fish¬ 
ing got those cartridges, and took them to 
a goldsmith’s .shop. The goldsmith tested 
them and said they were not gold. He did 
not know they were revolver cartridges, so 
he returned them to the fisherwomen. Noni 
Babu heard ofthi.sand cleverly managed to 
jret the cartridges back from the fisher- 
women.” And In tliis way Soilen turns to 
use again.^t Noni the story of Sarna and 
Jamini! According to Soilen the discovery 
of cartridges must have followed tV.e assault, 
and tfiis is in harmony with Jamini’s version 
of tlie affair. Jamini places tlie discovery in 
Augliran, and further fixes it by saying it wa.s 
immediately after the Puja before last, lhatis 
the Puja of which ended on the 2‘Uli of 

(Jctolier in tl at year. Butin Anghrnn Soileu 
was in cu.stody for the Haludbari dacoity, 
and from that day on, he lins remained in 
custodj’. ILow then wa.s he able to introduce 
into liis confe.ssicn events which happened (if 
at all) wliile he was in custody? When this 
difliculfy was hr.uiglit to the notice of Counsel 
for tlie prosecution he offered two explana¬ 
tions, /ir.s/', tliat Soilen and Jamini were.speak- 
ing to different incidents, and, sccoivlUh that 
tlie mention of Aughran was a mistake. 1 he 
fir.st of tlie.se he felt compelled to abandon, and 
I need not deal with it, so that it is only the 
.second that calls for notice. Now, while it 
was sugge.sted that the mention of Aughran 
must be a mistake, it was conceded that the 
reference to the end of the Pujas must be 
accepted, and this, it was claimed, made 
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SoiW’a story possible. The first day.->fter 

the Pujas was tbo 25tl. of October. Ou the 
early morning of the 2Sth of October Soilen 

was arre.sted at ilirpur, and must have left 
Calcutta not later than the 27th. Soft is 

on Uie 25th, 2tjth or a part of the 27th that 
ooilen, according to the prosecution, gotthi.s 

information which he imparts in his confes- 

3ion. And so, according to the prosecution, 

within this very limited time, .Sariia went to 

Jaiiiini, and taking hi.s advice, threw the 

cartridges into the big drain, and Noni by 

some means, which have not been e.vplaiiied, 

earn of the affair, and "cleverly managed 

to get the cartridges back f.oni the fisber- 

wonien and information of the occurrence 

reaclieJ hoilen. The imputed clevernes.s of 

iNoni becomes all the more remarkable in 

view of the fact that neither Sarna iiur Jamini 

knew they were cartridges, and that Sarna 

spoke to no one of what .she bad done, and 

that .she threw them into the big drain. The 

pro.secution theory is not without it.s dillic-il- 

tie.s. .Soilen however, furnishes a much 

sui.pler e.vphinati«n: it is in effect that bis 
confession was false. 

Now, It lia.s to be .seen bow far the case is 
advanced by documentary evi,fence against 
^Noni Gopal. .Mud. reliance is placed on 

“it, "■<‘'■0 '^11 tl'cee written by Xoni 

vvlii e be was in jail, the first two on the 2stl, 

28h; of vi <'f tl'c two letters of the 

is t at fl i‘ ’ to the pricsecution, 

IS tliat they show intimate acauaiiitance with 

those to whom they were addre.s.sed, and 

as tlieir'lLT'"''« '•'bearded by them 

with lo acquaintance 

with Jogesb .Mitter, to wliom one of the letter 

was addressed, has never been disputed- they 

were near neighbours. His previois acquaiid- 

ance with barat h denied, and it is urged 
negatives or even raise.s a doubt as to this 


f agree with this. It has to be borne in 
mind tliat Noni and .Sarat were arre.sted a.s 
far back a.s the 20tl, of January 1910, and 
that tlie.se letters were written on the follow¬ 
ing 2btli of .Marc!:. During this time these 
Hvo accused were kept in the same jail, and 
'<■ ns establLsIied that the accused while in 
lai met, and in particular they batlied and 
bad tlieir meals together. Indeed, the pro.se- 
cutioi, repudiates tlie idea that the accused 
were subjected fo solitary confinement. Then, 
ooking at the letters, it is at once obvious 
that tliey refer to events after and not before 
the arrest. \VI,ether the grouml of com- 

Phmit.s they .suggest of Police oppres.sion in 
.]atl IS true ..r not, is not relevant to thi.s 
particular issue, and if it were, we have no 
materials on which in pronounce a delinite 
opinion one way oi the other. The sugges- 
tmn that they point to tlie esteem in which 
-Noni wa.s Iield by his co-accused, posse.sses no 
nnportanee, and the letter obviou.sly cannot be 
fead as m-oof of Xoni's guilt of the conspiracy 
with which he is charged. The third letter'^, 


'be oyiilenco of ilu‘jailor a.ul two 
Writing without^ a, 

und f authority on two pieces of paiHT. 

thorisod letters ^''‘^'*.>'.b'‘"‘“bed for writing unaii. 

and the other 

prisoners witli V w-* iI|tLer, who were hothfellow- 
both that the ad*l There were euggestion.s 

«»oii in jail.—c. ^«bouM complain of oppres- 


lli.s letter wa,. >enr out uf jail by Vnii donar 
ihioiicha Jl..i.sv^oepel^ who took it to Xoni's f ahe 

.‘'lin.M, tol.eatni|) to entan-N- ' him’ 

handed .,ver the sweeper to the Police. Tlie ^sweeper 

M S pro>eeuied and puni,<he.l and thus tlie letter -oi 

into tlic liuncls ot tin* pr<iiccntiou_C W X ^ 

mau-niil 

.Mother, 'I" IWI ihiiik |■,,r n,,.. Kiinw it f,„. 
svit.im that 1 Shull ,i„t i-oluni. Moihor, inv soiroiv 
seve,, „mr,. u.rrihh. ,ha,. yours. Vo„ a.-e g. h ^ 
o lose one a.i.l I a,n going q, |o„, > 

non ohi UM.I 1 am gomg to hid a.Iioii to ihe faniilv 

ou, , 1,0 terrihie state ,o „hieh the familv wiin,,. 
to, lace, I alt,..- a Imv days. V„u , 

.,n,l have thos,- few ihing,s ,|o,„, i„ ,, ,, 

Ask father to make a Will. 1.,., 

11 no- name, otlie,-,vis,j tl.at win |,e 
tin- Will 11 , .sui-h a manneras will sav,'ali shies ,,,,1 
•It the .same time, mn do anvihing in nu- 
Do It in-eeisely m a day or two. |J„ l, 

moans lad ,l,i u. Th,..-,. is no „er,l of ineur.d g 
.,ny eost tor m,-, heeanse yon will m.t |„. „|,| 
anything ,,, the case, .Vn enormons cost is -o,, , 

h.eh IS beyomi yum- im-ans ,o nmol. A e-isc I k 
this can be munage,l by 50 or CO (h,m.-a„,| 
u here can you got so much nioncv- hi tl.o 
time lusk father to eome and see (nm) once 

thing tor me. l-orlm|,,s you romembon- what [ w.."?: 
onccuia letter. There i-w n)i ( ^ ^lotc 

named Hama Kshepa (ma,i JJama) at 1w"pnr'"'''ro 
where I went towar,ls ttu- eml of Kartik hisT I , 
his .shelter. IK- will at lirsi i.-v ^ '"‘^1 seek 

l.ut you must on no ae^tir t^ve"hLf"'‘rT’ 
does mercy, n.ay ho I sh.alt get reksasm oj 
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Exhibit 332, is one written from jail by Xoni 
to his mother on or about tlie 17th of July, 
and to appreciate the signiScance of this 
letter, and ibs true meaning, it is necessary 
to realise the predicament in which Noni then 
found himself. He had been arrested on 
the 20th January, just six months before, 
and during the wliole of that period lie had 
been in custody. Tlie procedure of the 
Special Act hnil been put in force against 
him, so (hat he was unrepresented by Counsel 
or any legal adviser during tlie magisterial 
inquiry, and it has been asserted before u.s, 
and not contradicted, that, during that 
period, neither legal advisers nor friends 
had any access to liiiu. He must have 
known that the inquiry was drawing to 
an end, and that, in its course, an im¬ 
mense number of witnesses had been examin¬ 
ed, they nombered in all con.siderably over 
4C0, and he probably anticipated, as the 
fact was, that the Magistrate was about to 
commit the case for trial. He was conscious 
that he had against him all the resources of 
the piosecution, and the position was not 
one calculated to inspire confidence. 

What is the tone of his lettei ? *1 am lost 

unless I can be defended, and defence is 
impossible owing to the enormous cost it will 
involve, a cost that is w'holly beyond our re¬ 
sources, uidess possilily you can .secure divine 
intervention on iny behalf.” Tl.at I take to 
be the real meaning of what he writes to his 
mother, and I am not prepared to say that 
he was very wide of the mark. In a ca.se so 
complicated it would have been next to im¬ 
possible for any tribunal to have mastered 
unaided the mass of documents and accounts 
necessary for an adequate presentment of 
the defence, or to have possessed the 
knowledge requisite for the cross-examination 
of the witnesses and particularly of the ap¬ 
provers. 

1 cannot refrain here from digres.sing for 
one moment to express to Counsel who have 
undertaken the defence of the accused my ap¬ 
preciation of their assistance. Their mastery 
of the details of this case and the aid that 
they were thus enabled to give the Court 

there is in Calcutta another m/lhit, whose name is 
Khanki Baba. Kulo ^Asu) of the Banarji’s and 
Jivon GhosJiI brother of Noni Gbosa). know bis ad¬ 
dress. 

“Pay Hs. 3 to this man and then I shall get one 
and a-haif rupees. Burn this letter after reading it." 


call for the higliest commendation, and I will* 
ingly give it, and in particular 1 would wish 
to acknowledge the admirable defence of 
Mr. J. N. Roy, who never, in length of cross- 
examination, or length of speech, exceeded 
■what was right and useful. 

But to return to tin's letter of the 21st of 
July, it mn.st take its place, if anything, as a 
confession of guilt, but that eifect cannot he 
attributed to its terms. In my opinion it 
falls absolutely and wholly short of that, and 
to treat it as a confession by Noni that he did 
enter into the conspiracy to wage war against 
the King is beyond my ability. 

The case as to Noni doe.s not rest there. 
AVhile the prosecution will liave it that he was 
tlie leader of the conspiracy, yet a search of 
liis house has disclosed ab.solutely nothing 
incriminating. 'I’his is a circum.^stance of no 
small signilicance. but (he prosecution siigge.^-t 
an escape from it is to he found in Soilen’s 
confession where he na'vely remarks, Noni 
Habu never keeps any incriminating things 
in his lionse," a piece of information that 
he conveniently supplies after Noni’s liou.«e 
had been searched, with (he fruitless result 
that I have indicateil. It is dillieult to pre¬ 
serve patience when one reali/.es all tint this 
statement implies, made as it was over four 
months after Sullen had been in custody. It 
is on a par with his statement that he was 
re-initiated by Noni. Not only was nothing 
incriminating found on the search of 
Noni’s premise.'J, but no other search, not 
a single document, not even the Chatra 
Bhandnr account, has broiiglit to light or dis¬ 
closed anything tliat inci-iminates Noni. In 
my opinion the case against Noni Gopal has 
failed. 

Bhutan Mukerji, also known as Kristo- 
dhan, lived at Sibpur with his brother, the ac¬ 
cused Bliulmn, wliose trial has been adjourn¬ 
ed on the ground of In's in.eanity. Both Lolit 
and Jotin .speak to his membership of the con¬ 
spiracy imputing to him active participation 
in its work, and implicating him in specific 
incident.'*, but their evidence is without any 
corroboration. Btilit’s evidence is noteworthy 
for his substitution before us of Bhutan’s 
name in place of that of Bhuban, who is no 
longer on bis trial. But the evidence affect¬ 
ing Bhutan, wliieh calls for serious considera¬ 
tion, is that which would make him an active 
worker in the attempt to seduce soldier.s of 
the 10th Jats. 
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This falls under two lieads; rirst there is 
the testimony of those Police olHeers who 
watched the lines of the 10th Jats and profess 
to have seen Bengali Babus speaking to the 
soldiers. They are Head Constables, Benoy 
Krishna Banerjee and Abbas .Soblian, but 
they neither of them are able to state with 
any degree of certainty that it was actually 
Bhutan that they saw. And, apart from 
that, their evidence, .so far as it is aimed 
against Bhutan, is by no mean.s convincing. 
Thus, while Binoy Kristo before the ]\Iagis- 
trate declared that he tried to get the 
Bengalis’ names but could not .succeed, he at 
first swore to the exact opposite here, and 
persisted in it until he was confronted witli 
his former statement, which he was ultimate¬ 
ly constrained to admit wa.s c-u-rect. And so 
Abbas Sobhan has as.serted before us that he 
saw two Bengali youths come and .speak to 
the Sepoys, and profes.sed to recogni/.e 
Bhutan as one of tiiem, but before 
the Magistrate, whde lie .said he sa^v 
Bengalis talking to the Sepoys, still 
when shown Ilhutan and Biiuban, he ad¬ 
mitted ho could not recollect if he actually 
saw these men talking to the Sepoy.s. And 
then there i.s thi.s further fact as to both 
the.se witnesses. J^Jach has declared that he 
reported what he observed to his Superintend¬ 
ent. Not only, however, lias tlie prosecution 
failed to produce the.se reports, tliough 
the Superintendent appeared as a witness 
before us not a question was put to him by 
Counsel for tbe prosecution on this matter, 
a failure and a reticence that has justly 
attracted comment. 1 do not suggest that 
Bengalis may not have been seen talking 
to the Jat .soldiers, but the evidence fails 
to show that Bhutan was one of tliose 
Bengalis. 

The other branch of the Jat case is that 
which would make Bliutan an active 
participant in the initiation of Surjan Singh 
at Sibpur. I have already shown the falsity 
of the story of their going to Sibpur and 
I need not again travel over the same ground. 
Some reliance was placed on the fact of 
Bbuban’s house having been pointed out in 
the course of verification proceedings.and this 
has been much discussed before us. 1 have 
given the matter my most careful considera¬ 
tion, and I am not convinced that the alleged 
identiBcaton is of the smallest value. 
Moreover, the rival versions of Surjan and 


Ram Copal are divergent on point.s wljere 
they could liardly have failed to be in 
agreement bad the.se witnesse.s been narrating 
their actual experience.s. 

Apart, then, from the contention that 
Surjan and Ham Gopal on their own showing 
would be accorapliee.s, my estimate of their 
evidence is that it i.s not trustworthy, their 
stories are discrepant and their narrative 
is on a vital point di.sproved. 'J'he only 

remaining evidence again.st Bijutan is tliat 
of associatio!), but it come.s to nothitjg. On 
the other hand, the search of his premi.ses lias 
revealed notliiiig incriminating, nor is there 
any document to wliich the prosecution can 
point as even .suggestive of his membership 
of the con.spiracy with whicfi he is charged. 
Therefore, the ease against Bhutan ha.s failed. 

Tlie oral evidence against Bishtupada 
Chatterji proceeds wlirtlly from fainted 
.souroe.s, for though Sital Chuuder Ganguli 
names him, he was unable to identify him 
and impute.s nothing incriminating to him. 
Tlie searcii of iiis liouse disclosed nothing 
that would justify the conclusion that his 
guilt was established, and, therefere, the case 
against him fails. 

Jogesh Mitter a/njs Madaru, accoding to 
Lolit was an active conspirator, and he 
ascribes to him a number of acts, including 
in particular participation in the Netra 
dacoity. But in no respect is there any 
corroboration of this evidence or of that 
given by Jotin, wlio also would implicate him 
in tlie con^pi^acy or of Soilen's 3rd confession 
in which he i.s named. Beyond this the oral 
evidence is limited to his taking part in 
wre.stling and lathi play, and to his associating 
witli others of the accused who happened to 
be his neighbours. Jogesh resided with his 
uncle whose house was accordingly search¬ 
ed, and this search of his residence re¬ 
sulted in the discovery of some rakhi songs 
and a book called “Tlie Mysteries of 
Nihilism” apparently belonging to one S. N. 
Bose, liow any of these documents can be 
brought home to Jogesh it is ditlicult to sec, 
as they were not found in his room. In my 
opinion, the case against Jogesh fails. 

Noren Chatterji, alias Bholanath, is the 
last of the Sibpur group. Lolit mentionshim 
in connection with many incidents but without 
corroboration, and, indeed, as to the most 
important of these incidents, the payment 
to Surjan Singh of money obtained by Lolit 
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from Noren, liis evidence is contradicted 
Jotin mentions him in connection with tlie 
Protapchiick attempt, but his testimony is 
without any support. It is the evidence 
against this accused from other sources that 
calls for more serious consideration, and in 
particular, that which relates to the soldiers 
of the 10th Jats. 

Brierty, wliat is cliarged is that Noren got 
into touch with these soldiers, that he arrang¬ 
ed for and assisted in the initiation of Surjan 
Singh into the conspiracy at Sibpur, and that 
he paid Surjan Singh money in return for his 
assent to join the conspiracy. I have already 
dealt with the story of Surjan’s initiation 
and have shown its falsity, and I need not 
further discuss it, as 1 have already expressed 
the opinion that, not only is it impossible for 
initiation to have occurred in the manner 
described in the evidence, but that, in other 
respects, the testimony in its support is so 
untrustworthy as to he (in my opinion) 
incapable of acceptance. 

Tlie payment of money by Noren to 
Surjan rests in part on the evidence of 
Bolit and in part on that of Surjan. Lolit 
says he handed to Surjan on two occasions 
money, received for that purpose, from 
Noren Chatterji, but liis evidence on this 
point is not merely uncorroborated; it is 
actually opposed to that of Surjan. Surjan 
makes a statement that he received Rs. 50 
direct from Noren Chatterji, but not only 
is this without corroboration, but it rests 
on, and is indissolubly connected with, the 
story of the initiation which, in my opinion, 
must be rejected for reasons I have already 
indicated. 

Evidence has been adduced to show that 
Noren Chatterji lived with Dr. Sarat, but 
this merely shows association between the 
two, and that is not disputed; on the contrary, 
the case for the defence is that the two 
were connected, for Noren married, accord¬ 
ing to the Arya Saraaj rites, a relative of 
Sarat’s and it was this that led to 
Noren’s living with Sarat. Then the pro¬ 
secution say that Noren went to the Punjab 
and lived at Lahore. This is admitted, but 
it is denied that Lolit could have had, as he 
pretends, any personal knowledge of this. 
Lolit’s evidence is that Noren took this 
journey while he, Lolit, was still at Dr. 
Sarat’s, but it is abundantly proved that 
Noren went to the Punjab in July 1909. At 


that time Lolit is proved to have been a* 
Nattore. There is no evidence to show tha^ 
Noren, while at Lahore, did anything tha^ 
could be attributed to his alleged membership 
of the conspiracy. There is evidence of Noren’s 
association with the Sibpur party, but that 
was at a time when he lived there, and there 
is no independent evidence of his having been 
seen in Sibpur after he went to live in 
Kiddarpur, that is to say, after 190/. Then, 
it is sought to use against Noren the fact 
that a proclamation was issued against him, 
for this, it is urged, shows that he was a 
fugitive from justice. What endeavours were 
made to arrest him does not appear beyond 
the fact that Monmotho Nath Ghose, a 
Sub inspector of the Criminal Investigation 
Department who says he knew Noren by 
name, and not by siglR, searched for him in 
liis house in Sibpur and in Calcutta in 
dilVerent parts of the town. The search in 
Sibpur in 1910 was not likely to be profitable 
seeing that there is no evidence that he 
was ever there subsequently to 1907 The 
details of the other searches have not been 
placed before us; but this we know 
that when lie was seen by K. M. 
Ghosal, the officer who arrested him, he 
made no attempt at concealment or escape 
and apparently lie had a place of residence 
in Calcutta, No. 19, Ananda Elian’s Lane, 
which is never shown to have been searched. 
Have we then before us the materials that 
would entitle us to attribute to Noren a flight 
from justice that could fairly be regarded 
as indirect confessional evidence, pointing to 
his guilt of the conspiracy charged:’ I think 
not. To begin with, no circumstances are 
proved that would entitle us to hold that he 
wittingly endeavoured to evade arrest. And 
even if this were otherwise, I cannot forget 
the comment of a distinguished Judge on indi¬ 
cations of this type, that is the evidence 
without them is sufficient, this species of evi¬ 
dence is unnecessary, ami that if not then 
the inferences from them seem not of sufficient 
weight to give any conclusive effect to the 
other proofs. 

Tlie case against Noren Chatterji has failed. 

1 have now dealt with all the membero of 
the Sibpur group, and I have come to the 
conclusion, for the reasons I have stated, that 
the case made against them has not been 
proved. And this being so it is unnecessary 
for me to discuss whether on other grounds 
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too the charge of conspiracy, so far as it re¬ 
lates to them, has not failed. 

I now pass to tlie Kurclii group which is 
said to consist of Shibu Hazra, Atul Pal, 
Dasrathi Chatterji and Monmotho Hai 
Chowdburi. The overt acts particularly at¬ 
tributed to them are the Morehal dacoity and 
the attempt at Protapcbuck. 

I will first take up the case of Atul Pal. 
The evidence against him is of the most 
meagre description. He is named by Jotin 
Hazra as a member of the conspiracy, and 
as having been present at the Morehal 
dacoity, but of this there is no corroboration. 
On the contrary, there is an indication that 
he was not present, for ^lonraotho Hai 
Chowdhuri, who wa.s caught red-handed and 
confessed at once, never mentioned or referred 
to him in his confession. The evidence of as¬ 
sociation shows nothing more than companion¬ 
ship between liimand his co-villagers. There¬ 
fore, the case against Atul Pal fails. 

Monmotho ath Itai CiiowJhuri has been 
tried and convicted of participation in the 
Morehal dacoity. Of the justice of that con¬ 
viction there can he no «inestion: he was most 
happily cauglit on the spot and Ids confession 
is a complete admission of his guilt, Por this 
he has already been sentenced to the sub¬ 
stantial punishment of si.\ years rigorous im¬ 
prisonment which he fully merited. lJut 
does this conviction establish his membership 
of the conspiracy charged in this caseP This 
depends on whether the iMorehal dacoity can 
bo linked up with the conspiracy. The only 
direct evidence on this point is that of Jotin 
Hazra, and apart from the general untrust 
worthiness of this approver, it is doubtful 
whether he was present at tins dacoity. It 
is true that after his arrest he confessed to 
this crime, but be afterwards witlidrew this 
confession on the ground tliat it was wrongly 
extorted and in the end he was acquitted. In 
addition to this, Monmotho Nath Hai Ohow- 
dhuri doe.s not mention him in hi.s con¬ 
fession, though the evidence is that Jotin 
knew him two months before tlie dacoity. 

In the circumstances, it is impossible to accept 
Jotin s evidence on this matter with any 
degree of confidence. Monmotho’s confession 
certainly does not point to a conspiracy to 
wage war, or to any purpose beyond a desire 
on the part of the dacoits to enrich them¬ 
selves, And beyond tin's we have nothing 
but remarks attributed to Shibu by Fakir 


Pal, a witness who did not impress me 
favourably. 

The connection of the ^lorehal dacoity with 
the alleged con.spiracy is not e.stablished, and, 
therefore, ^lonmotho is not provetl to be a 
member of the present conspiracy. 

Dasarathi Chatterji is stated by the ap¬ 
prover .lotin Hazra to liave been a member 
of the secret stjciety, and tlm pro.seciitinn have 
adduced evidence of liis association with his 
co-villagers, members of the Kurchi group. 
The overt act in whicli he is alleged to liave 
taken part is the .Morehal dacoity. What 
precisely happened to Dasarathi in connec¬ 
tion with the Morelial dacoity i.-5 not clear. 
.Mr. Duval, the Committing .Magistrate, says 
he was put on his trial and acquitted. If so, 
then there is an end of the case so far as he 
is conccrtieel. No order of acquittal, however, 
has been place before us and if be was not 
acquitted, then he was either discharged or 
nut put on his trial for he certainly was not 
convicted. The position then is that we are 
now asked, after tliis long lapse of time and 
notwithstanding the discliarge (if there was 
a discharge), to hold him guiltyof the offence 
on the strength of Jotin Hazra's evidence and 
retracted confession. In my opinion, it must 
be Iield tiiat Dasarathi Chatterji’s guilt of 
the conspiracy to wage war against the King 
is not proved. 

Shibu Hazra is the last of the Kurchi 
gioup with whom 1 have to deal. Ac^jording 
to the case for the pro.secution, he is the local 
leader of this group, and as such a prominent 
member of the conspiracy. His position 
and attainment's, however, hardly fit him 
for this position. Before us Lolit point¬ 
ed out Shibu as a man he had seen once 
or twice at Noni Gopal’s house, though he 
.says he does not know in what connection lio 
went there. Before ^Ir. Duval, however, 
when Shibu and another accused were shown 
him he said I do not identify these two men 
shown me.” It is true that after his deposi¬ 
tion was completed, Lolit professed that he 
saw Shibu at Noni’s Iiouse, but this addition 
to his deposition is most suspicious, and, 
in the absence of any explanation by the pro¬ 
secution, I aui unable to place any reliance 
on it. 

The other evidence against Shibu is his 
alleged participation in the Morehal dacoity. 

1 have, however, pointed out that this dacoity 
is not shown to have been the work of the 
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conspiracy with which wc arc concerned. 
Furtlier than tliat, Sliil)U was arrested at tiie 
time for complicity in tliat dacoity, hut was 
discharged, and the propriety of that dis¬ 
charge was not called in (luestion. There 
undoul)tedly staiidsagainst ^Shibu a conviction 
under the Arms Act, and tliough. the correct- 
nCvSS of tliat d(?cision was questioned, I think 
it must be accepted as conclusive. The 
punishment imposed was merely a tine of 
Hs. 25 and in default one month’s rigorous 
imprisonment. This might at first blush 
appear an inadeiiuatc punishment, l)ut a view 
of the weapon showed it was well fitted to 
the re((uirements of the case. It certainly 
was not a weapon with which one would 
willingly wage war against any one, much 
less against the King’s force."', and the mere 
posse.ssion of it is very far from furnishing 
the proof of which we are in <tuest. It is 
unnecessary to discuss the evidence of Nitai 
Chunder Dwai’i for it merely goes to prove 
the posses.sion hy Shibu of arms, and that I 
hold to be otherwise established. The result 
then is that the case against Shibu fails. 

The accu.sed belonging to the Kiddar- 
pore group are Sarat Mitter and Suresli 
^Mitter-—Charu Cliaran Gho.se was also treat¬ 
ed as belonging to thi.s group throughout 
the trial. 

Sarat Mitter or Dr. Saiat as ho has been 
called, is a man of 4«>, with a family, who 
prior to his arrest, had carried on a dispen¬ 
sary and also a sliop. Apart from the 

general evidence given by Lolit, the case 
against Sarat is that he supplied tlie poison¬ 
ed pills of which we lieai* in connection witli 
the dacoits, and tliat he was concerned with 
the attempt on the loyalty of the lOtli Jats. 
The suggestion as to the poisoned pills is 
without anything to .support it and must be 
rejected, llis connection with the alleged 
attempt on the 10th Jats has not been estab¬ 
lished. Tliat he Mvas in any way involved 
in Surjaii’s initiation rests on the theory that 
he then lived at 8G-1, Diamond Harbour 
Road, but this is clearly opposed to the fact, 
as 1 have already explained in some detail 
when discussing the story as to the 10th 
Jats. Moreover, apart from this, 1 think 
the attempt to prove Sarat guilty of attempt¬ 
ing to seduce the Sepoys of the 10th Jats has 
failed. 


What else is there against him after these 
allegations have failed:^ It never has been 
di.sputed that Lolit lived with him from the 
beginning of 1909 till April 1909, and it is 
said, and I think it is proved, that, while 
liolit .so lived with Sarat, he was in his em¬ 
ploy at a small remuneration. For the de¬ 
fence, it is pointed out that there is nothing 
that tells against Sarat in tlii.s, for it would 
be quite natural, and in accordance wdth ordi¬ 
nary custom, that Lolit as a man with Mazil- 
pur associations should go for employment to 
Sarat who had intimate connpction with that 
village. Noren Chatterjee’s connection, too, 
with Sarat, admits of reasonable and inno¬ 
cent explanation, for he was married to his 
relative, and was employed in the iramediatfi 
neiglibourbood. Moreover, Noren was not a 
guest of Sarat’.'j; lie paid for his ordinary ex- 
peii.ses. The search of Sarat’s premises re¬ 
vealed nothing incriminating. Tlie caseagainst 
Sarat Mitter fails. 

The ca.se against Sure.sh Mitter also fails. 
Lolit’s evidence implicating him is unsup¬ 
ported, for I cannot regard Haru Kurmis 
testimony as sliowing tliat Suresh ever 
went witli Lolit to Horya in connection witli 
the robbery of an idol. Barn Kurmi’s story 
is not convicting hut, even if it be accepted 
as true, it would go to sliow nothing against 
Suresh seeing that ho lived and carried on 
busine.s.s at Kajpore, a village on the way to 
Netrn. and u.'^ed from time to time to .stay 
witli llis brother Sarat, and so naturally be- 
came acquainted with Lolit. Nothing incnrai- 
iiating is said to have been found in his house. 
The case against him fails. 

Oharu Uliundra Ghose's physical inliruiity 
was such that we were constrained to dis* 
pens witli his attendance during the trial 
and we have to-day been told that he has 
succumbed to the serious illne.ss from which 
he was suffering. In the circumstances, it 
has become unnecessary to di.scuss the evi- 
dece adduced against him, but 1 would wish 
to say that a very careful consideration of 

that evidence has led me to the clear conclu¬ 
sion that ho was innocent of the charge 
brought against him. 

The Changripota party consists of Bhti- 
son Mitter alias Guley and Noren Bhatta- 
charjee. 
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Lolit mentions lihuson in connection with 
four events, but as to none of them hsis he been 
corroborated, in fact wliile Ijolit would place 
him among the Netra dacoits, Soilen Das 
does not name him. Bhusan seems to have 
been suspected in connection with the Chan* 
gripota dacoity, but lie has never been plac¬ 
ed on his trial fur this olVence, tlioiigh it 
was committed more than -> years ago. 1 
have already indicated the dillicalty in the 
way of our re-trying that ca«-e after this 
long lapse of time, and in the absence of 
evidence which influenced tlie Court in dis¬ 
charging the accused then before it. The 
other evidence agaiiKst him is that of liaran 
Chandra Chal who deposes that a p.irty of 
young men, of whom the accused Bliuson and 
Noren Bhattacharjee were two, .«-tainppd the 
hilati clotli in llaian’.s shop. The charge 
against liim is not made mit. 

Xoren Bhattacharjee is the other member 
of the Cliangriputa group. He, too, was sus¬ 
pected of being concerned in tlie Changri- 
pola dacoity l)ut was discharged. He was 
party al.so to the cloth-stamping incident 
and, however, reprehensible it may have lieen, 
it cannot be seriously regarded us pri>of 
of the conspiracy cliarged in this case, and, 
indeed, it has not been so treated befoie 
us. liolit, it is true, now speaks of Noren 
Bhattacharjee as a member ot the conspiracy, 
but he so implicates him in general terms. 
Before us he has named him as one of tho.se 
implicated in the Netra dacoily, and he says 
that it was at the Netra dacoity he lirst saw 
Noren Bhattacliarjee; and came to know ho 
was a member of the society. Bolit, how¬ 
ever, made no mention of Noren in liis con- 
fes.sion, as a party to the Netra dacoity. He 
first introduces his name in this connection 
before the verifying Magistrate on the 13th of 
December. He, however, failed to identify him 
when he was taken to the Alipur Central Jail 
for tliat purpose, by Mr. Sati Pra.'^ad Ganguly, 
and he similarly failed before ^Ir. Duval on 
the 9th of April 1910. His evidence before 
the Committing Magistrate on the 11th of 
April, when Noren was shown to him was,— 

Now, too, 1 am uncertain if this man was at 
the dacoity. A Norendru Nath Bhattacliar¬ 
jee of Changripota was, 1 heard, there. ’’ 
And so we find that liolit's statement that 
Noren was at Netra comes to nothing, and as 
it is on NoreiTs alleged presence there that 
be professes to base his knowledge of his 


being a member of the conspiiacy, tlii.s im¬ 
putation, too, fails to the ground. 1 need 
only add that there i.s absolutely no corrolm- 
ration of Lolit’.s evidence again.st Noren. 
Bhattachai'jee’s visit to Benares is not 
treated by the prosecution as evidence again.st 
him: apparently it merely had to do with a 
possible treaty for marriage. On the search 
of Noron's hou.se nothing incriminating wa.s 
found, but on the occasion of his arrest in 
connection with the Changripota dacoity, a 
copy of file h'avanifi was found 

on him, as also a manu.script, headed The 
Motht'r's t'lill". Tin JS-niduKin llnndui'i was 
a very recent publication at that time and 
was, apparently, in great ilemand, so that 
mere possession of this book would olivioins- 
ly in no way e-talili'-h member.ship of the 
conspiracy with which we are cuncerned. 
Nor would tliis membersliip lie e.stabllshed liy 
possession of tlie unpublished manuscript 
whicli is not shown or even suggested to be in 
Noren s handwriting. J’lie result then is that, 
ill my opinion, the case against Noren Bhatta¬ 
charjee fail--. 

The Ma/ilpui group comes ne.\t. and it 
couipri.-ies four accused, Kajuni Bhattacharjee, 
liidu Kiron Bhattacharjee, Tlncowri Das and 
Cliuni Lai Nandi. 

Against liidu Kiron tliere is no evidence 
worthy of consideration. l..olit declares that 
he was a conspirator, that he started on one 
of the abandoned excur.sions to Netra, an 1 
that he had to do with the Netra loot at 
Mazilpur. But there is not a syllable to be 
found in corroboration of any of these state¬ 
ments. It is said that lie wa.s member of the 
iMazilpur Young Men’s A.ssociation, but it 
cannot be pretended that this was a limb of 
the conspiracy, while tlie fact that lie bought 
sucli innocent materials as bed-siieeting, a 
towel and anotiier article of a cognate ciiarac- 
ter from the C'/m'ru on the 2Tth of 

January 1910, at a total cost of Us. d-T, can 
hardly be treated as evidence of guilt, though 
Counsel for the p^o^ecution seriously brought 
these purchases to our notice as part of his 
case against Iiidu Kiron. 

The ca.se against Tiiicowri Das is also weak. 
Lolit would associate Tincowri witli the pre¬ 
parations for the Netra dacoity and witli tho 
dacoity itself. He declares that wliile many 
of the party started by train from Baliaghata 
the Hvo men from Joynagar and Mazilpur (of 
whom Tincowri was one) came walking all 
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the way, anti that, aftei' the tlaooity was over 
anti a list of the loot made, tlie stolen proper¬ 
ty and arms, except a few revolvers, were 
made over to tiie Joynagar men, and the Joy- 
nagar and Mazilpur men walked in the 
direction of Joynagar. He then goes on to 
describe how the icst of them made for the 
Railway, and states tliat they returned by 
train, some from Hograliat station and some 
from t>angrampore. He reached Sarafs 
house, lie says, at 11 a. m., and this would be 
on the 'Jtth of Apr;!. liut Kusum Kummar 
Hoy, Prosecution witness Xo. dd, deposes 
that he went to Sarat’s house at 10 or 11 a. m. 
on tiiat morning, and then found Tincowri 
there upstairs, and suffering from high fever. 
This not only agrees with wtiat Amulya 
Cumar Rai, prosecution witness No. d-l, was 
told on the 2drd, t.r,^ tlial Tincowri had left 
tlie refreshment stall at the Zoological Gar¬ 
dens, where he was employed hy Kusum, 
with fever, hut it also shows that Tincowri 
could not have taken tlie part in the Netra 
dacoity ascribed to him by Lolit, or even have 
been there. 

Counsel for tlie pro,sedition Inis seriously 
asked ns to treat an act of kindliness per¬ 
formed by Tincowri as tending to prove his 
guilt, for he has argued that the assistance 
rendered hy Tincowri in connection with tiie 
cremation of a deceased Hraiimo’s body is in¬ 
dicative of his being a member of tin's cons¬ 
piracy. It would have been a misfortune if 
this argument had possessed the force claim¬ 
ed for it, ffir I can imagine nothing more de¬ 
plorable than that young men should he 
driven into churlishness through tlie fear 
that their kindly deeds may rise up in judg¬ 
ment against them. Tlie evidence of associ¬ 
ation led against Tincowri goes for nothing; 
as long as there is village life young men 
must liave their neighbours as their compa¬ 
nions in their sports and games. The docu¬ 
mentary evidence connected with Tincowri 
furnislies no proof of his guilt, and in my 
opinion tlie case against him has completely 
failed. 

Rajoni Bhattacharjee according to Lolit 
took part in the Netra dacoity and helped to 
bring back the loot from Mazilpur. It is ar¬ 
gued for the prosecution that there is con¬ 
firmation of his presence at the dacoity in the 
discovery of the pieces of paper, * Exhibit 15, 

•These pieces of paper arc alleged to have been 
found in a field near the place of occurrence, and 


coupled with the evidence of Fani Bhatfa- 
charjee and Irani .Muklierjee, and of the story 
of the loot in the testimony of Jotindara Dutt 
and of Hem Chandi’a .Mondal. The discovery 
of Exhibit 15 reflects credit on Mr. Warden’s 
care and resource, and tends to induce a sus¬ 
picion that Rajoni may liave been present at 
the dacoity. By itself, however, it could not 
pos.sibly form the basis of a judicial decision 
against Rajoni, so we have to see whether 
such a substratum of evidence has been laid 
as creates a substantial and independent 
pmaa case that Rajoni was present. Wo 
have nothing butLolit’s testimony and, apart 
from his general untrustworthiness, it has been 
very strongly contended before us that Lolit’s 
version of the dacoity is such that he cannot 
have been present, or cannot have told the 
trutli. It is diflicult to reconcile some of his 
statements with his actual presence at the 
dacoity. ihus he declared in his confession. 
All of us hail had rubber masks on, and they 
covered tlieir heads, faces halfof onrarms and 
the body down to tiie waist. None with such 
a mask on can be identified. Jt also changes 
the tone ttf the voice. They were taken off 
in the field where the list was made and 
Bliutan t(K»k them away with liim, I liave 
heard that they were burnt off.” This is a 
definite aiul detailed statement of a remark¬ 
able fact, atul if fjolit really was at the da- 
coiti'', he can liardly have been mistaken as to 
these ma.sks. And yet there is not a word 
about them in tlie first information or in tlie 
evidence of the witnesses called in his case. 

In point of fact tlie first information is oppos¬ 
ed to this story, for we get a description 
there of one dacoit as having a pa^jri of white 
cloth tied on his head, as being of black com¬ 
plexion, and aged 18 or It), of another as 
having his head, beard and moustaches 
.shaved, and being of black complexion, of 
another having his chin tied round, and of 
the reiiiiiiniiig three or four as having pagris 
on their heads and their chins tied round. 


hi'iiig put tf)gotlier, loft blanks and only showed 

itmt it was a lotter addressed to a person Ilaj. 

K... ..B., and thi.s, it was alleged, showed that it 
must Imve been addressed to Jtujoni, other evidence 
being .adduced to show tlint the Mnzilpur Stu¬ 
dents and \oung Men’s Association had nddrossod 
a letter to Kajoni who was a member to attend 
one of tlieir meetings. Jlut the list of members of 
the Association showed tliat there were also other 

members to whom Raj.K.B., would apply 

-“C. "W. 
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AForeover Ram Tnran in his first information 
said he v^ould be able to recognize one of the 
dacoits. The evidence, ton, negatives the 
wearing of tliese masks. 1 feel no doubt that 
the story told in the first information and the 
evidence is the true one, and if tliat be so 
how is it possible tliat Lolit can liave been 
present, or at any rate can have told a true 
story us to tlie dacoity and those present at 
it r' Then, again, he lias throughout declared 
there were21 dacoits, but wliiie in his confes- 
Sion he mentions a man from an Aslni Hahn’s 
okra, in his statement to the verifying Ma¬ 
gistrate Norendra Nath Hliattachar jee takes 
this man’s place. Tlien, again, lie identifies 
two outsiders, Nirad Krishna Chakraharty 
and Isoni Gopal JJhattachiiriee, us liuving 
taken part in the ISetra dacoity, Ijut it is ad¬ 
mitted they had n(»tiiing wliatever to dn with 
it. It \\ould be easj' to cite other instances 
which go to show how uniL-linhle Lolit is in 
lii.s .statements as to the Netra dacoity. hut it 
uynneces.sary: tho.se 1 have given sullice to 
show that the doubt cast by the defence on 
Ins pre.sence is not without foundation, and it 

certainly would he mo.st unsafe to r-lycuihis 

evidence a.s giving to tliedLcovery of Kxhibit 
15* the requisite support. 

T.hen there i.s the .story of the carriage of 
the loot from Mazilpur. This is not tl.e only 
occasion on which Lolit profes.ses to have 
been sent for loot, and notably he claims to 
liave been .sent for the Harrah loot, a story 
to wliiL’h I iiave already referred a.s unworthy 
of acceptance. And .so it is not unreasonable 
to look for confirmation of his mis.sion in 
connection with the Netra loot. The Pleader, 
a member of tl.e family of Mazilpnr Dutts! 

witli wiiom he claims to have walked 
from Magrahat Station to Ma/ilpur. lias 
not been called a.s a witness, hut .lotimlia 
Dntt and Hem Ciiandra Mondal have been 
called to corroborate Lolit's .story of hi.s 
journey witli the loot from .\ia/ilpur to 
liarmpore, for tin's is tlie route Lolit .-ay.s 
le, Rajoni ami Chuni took wiien carrying 
the loot hack to Calcutta. Why they should 
have gone to Harnipore station which is Ifi 

mi e.s from ilazilpur, instead of Magrahat 
fetation, which is consider.xhiy nearer, and 
e station from wliicli Lolit went to ilazil- 
pur, does not appear. Uni be that as it may, 

that Jotin corroborates 
—_^ think not. He does not fix with 

* See p. BO-Wnner. A’ti. ~-- 


precision the date to which he deposes, aral 
this I feel is a matter that might have been 
placed beyond dispute, liut more than tiiis 
lii.s evidence throw.s the gravest doubt on the 
.story that the party had the loot with tliein. 
He could not have failed to oijserve the re¬ 
ceptacles in which according to I^olit the 
loot was, for he describes them as “a very 
big eai'theii vessel and a very big trunk.” 
Moreover, .Intin never .saw-Ldit. .lotin’s 
failure to see eitbei' the very big earthen 
vessel and the very big trunk" or Lolit, 
cannot be attributed to darkness, for it 
was day-light when he .says he saw Rajoni 
and Chuni. 

Hem Chandra .^Iondai's evidence is not 
very helpful. He is a ticci ijhari driver 
wlii> prr'lesses to leiiKMuher liaving dirven 
three men with a tin iiox and a han.h to 
Harnipr.re from Ihrasat. and to he able to 
recognise Lolit as one rd the party. Hut 
his stilly is hopeles.sly at variance with that 
told l)y Lolit and .Jotindra; for he declares 
that it ivas in the night that he was roused 
by his master to drive these three fares to 
iCirnfpnre, and that lie reached tlie station 
before sunrise. He was not in the .service 
of the man who owned the ghan when lie 
gave evidence before us. It does not appear 
when lie left that service, or how it became 
known that he could give this evidence lie 
\^■as not a \\ itness whose evidence would 
cornrnaii'l confidence, particularly when he 
professed before ns an ability to speak with 
particularity as to remote dates, which lie 
apparently was not in a position to do before 
the .Magistrate. Why his master, who is 
alive and who is said to have made the 
arrangement for the hire of the ghari, 
was not called, does lad appear. The 
result is that the story cannot he taken to 
be proved. In addition to this, tliero is a 
diiKculty in the way of holding that Rajoni 
conspired with any of tho.se included in the 
cliarge. Some literature was found on the 
.searcli of the grandfather’s hou.se where Rajoni 
was living, but there were several other re- 
.sidents of this house, and the pro.secution 
have failed to establish facts that would 
justify our holding that tliis literature was 
in K'ljoni s p i.s.session,and so it is unnecessary 
to deal with it. This then is the case 
against Kajani; and, in my opinion, it fails 
to est;.hlish his guilt of the charge of con- 
.spiracy. 
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Tlie only remaining accused of tliis ^mup 
is Cliuni Lai Naniii. Apart from minor 
incidents, whicli stand un^orrol) )rated, Lolit 
would merely connect liim with the Netra 
dacoity and residence at Henares. He is 
said to have been present at the Xetra dacoity, 
hat of this there is no corroboration. He is 
also said tu have been a party to the carriage 
of Xetra hjot from Ma/.ilpnr, and this story 
I have discussed at leiiLrth in dealitiur with 
llajoni's case. 

Chuni Lai's allotted re.sidence at Henares 
has piven i ise to much discussion. 'Ihe 
case made by the prosecuti' ?i is tlrnt Chuni 
and Pabitra went from ('ahnitta to Henares 
in .lunc 1!''’^, that they started the day 
before the lt<if /.e., on the dnth of 

June, or the Lbh of .Is'-n-, and that they 
broke their .vmrney at Haya, and resumed 
their journey the ff'llowinjr day. Thoui;h 
the defence maintain that, even if the journey 
was taken, there was nothiui: incriminatin.tr 
in it, still they deny that either ('hnni or 
P..bitia went to Henares r»t that time and 
they coiiter.d that the-^tory (d the pia ^eention 
is (lemonstraldy faLe. Hoth Cliuni and 
Pal)itia were in the service of the f'h if u 
lU.innhir, and it is on the enti ies in the bnr,l,s 
of that Association that the ca'-e f. r the 
defence is founded, 'I’he entries nu wliich 
reliance has been placed have been \tny fully 
di'Cu.ssed bs-fore us, and tlie conebision t«) 
which ! come is that they tiisprove the story 
(•f the prosecution, and tluyv alsf) fj.i to >ho\v 
that Cliuni and Pahitra ditl n d >t:iy at 
Henares a.s is allet'e'l. .Moreover, the >tory 
tf)ld hy the prosecuti^m is intrin^il•ally im¬ 
probable. Tlie version ot the journey and its 
coincidences as told hy proseeution witne.ss 
Xo, C'O doe.s not commend itself t" me. and 
the reason Ijolit give.s for their journey, or, as 
he wouhl suggest, their tbght t i Henares, is 
not sliown to have any foundation in fact. He 
has suggested that tliey left Cahmtta because • 
they had been named iiy (lossain the 
informer in the Alipur Homh Case, and In* 
says he heard tliis from Pahitra. Xot only, 
however, is it not sliowu that tlie.v were so 
named, hut it so happens tiiat Pahitra was 
actually examined as a witness for the Crown 
in that case. 

Chani’s house was .searched at Ma/ilpur, 
and .several documents were found there on 
which reliance has been placed by tlie pro¬ 
secution, Theutmost they do is to show con¬ 


nection with the accii.sed Pabitra, with the 
('/I'lfni Bhnnhif and witli .some person whose 
adilre.ss was at |)r. Sarat ?.Iitter’s at S6-1, 
Diamond Harbour Hoad, a’ld that he had in 
lii.spossession such b-ioks as Beshcr Katha 
SirnU by Sakbaram G inesh Decskar and 
this certainly cannot be taken as conclusive of 
bis gulit. d'lie case against Cliuni Lai fails. 

Tlie Haludbari group, as arranged by 
Counsel for tlie prosecution, included nine* 
of the accused but as two of them, liidhu 
Hhu<an Hiswas and .Monmatlia Hiswas, 
were acquitted of the Haliidhari dacoity; 
they are obviously not properly placed in this 
group which should he contined to the seven 
accused convicted (>f that I'ilence. The}’ are 
Soilen Das. Susil Hiswa.'=. Atul ^tukherjee, 
Kiron Kai, Cones Das, Soilendra Chatterjee, 
and L'pendra Kristo Deb. Of tliese the two 
tirst were sentenced to .seven years’ l igorous 
imprisotiinent, and tlie remaining live to 
eight yeni's’ rigorous imju’isonment, in the 
[lain 11) ai i \ 

1 lie case agaiiis'. Kiron lb>y, as 1 have 
.ilready stated, has been dropped, and so it 
oiil.\' remains (d I>-m'i uisideied whether the 
r^iinihing .si\ accii'i*! ofthisgrou]> are guilty 
id the conspiracy i:it" whioh we aie inquiring. 

I licir guilt of (he ll ibnlhua daemty is 
c-'tahli.shed iin 1 is r.iif (lUfNtionetl, and that 
oilonr*(* is alh'gcil t > he an overt act of tiie con¬ 
spiracy. in my opiniiui this is made out. 
llaviiig rcg»rl (> the po-it i-.n of these six 
nccaspd, tlir* articles fdinrl on them and all 
(he circiimstaneei id (ho casf*. 1 can come to 
no other concln>iMn than that (his dacoity was 
the work of a conspiracy, that the conspiracy 
was of the character cliarged, and that the.se 
nccnsiMl were parties to it. 

1 he f)iily rnemher of the Kri>linagargroup 
m w before the Court is Suresh ,Mn/nm(lar 
Poran, the case against the two otlier 
ineml)er.s of this gr.ajp having^ been dropped 
in tlie trial for want of evidence. The case 
against Sure.>h is extremely weik, Tlio 
endeavour to estalilish his connection with 
the revolver used in the murder of Shamsul 
Alum ha.s failed, and this was conceded by 
Counsel fm* the Crown, His connection with 
the ('Inifn/ UJnnvhir was merely that of a cus¬ 
tomer and can prove n<dhingfor the purpo.ses 
of this case. Then Lolit .say.s tliat Sure.sh 
took him to the house of Kisliori Babu, 
but there i.s no contirmation of thi.s association 
thongb it was open to tlie prosecution to have 
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called Kishori Babu, a well-known Vakil of 
this Court, undone of the senior members of 
the Pleaders’ Bar. Suresli's house was 
searched, as well as the premises of the Arya 
Chemical Works with whicli he was associat¬ 
ed, but nothing incriminating was found. The 
result then is that the case against Suresh 
Mozumdar fails. 

The Nattore group eonsi.sts of .'^irlsh 
Sarkar and Bejoy Cliakrahntty. Siri.sh is 
the son of Dr. (lirish Sarkar of Nattore, 
and tlie principal oral evidence against him 
is that of Lolit whospeak.s to association with 
him at Beliashishi, at Nattore and at Darjeed- 
ing. Lolit deposes that he met liini at 
Beliaslii.shi during his (light fnmi justice 
after the Netra dacoity. Now thi.s must 
have been (if at all) in May U'Ol*. and if the 
account Lolit gives of his movements is even 
approximately true, then it must have been 
about the LStli or 1-tth of May. l!ut it is 
impossible to reconcile tliis with what wh 
know' from other sources of SirislTs move¬ 
ments, and thi.s meeting at Belia.shishi cannot 
he accepted as true. I’hat tliey met at Nattore 
i.s not que.stioned: I)i-. Cirisli, it seem.-s, 
was a liospiiable man who kept open lumse 
and liolit came there. It was while lie was 
there that he was introduced by Siiish to 
Bliuhaneswar Singh, wlio was on the look-out 
for a tutor; and this enables us to get at a 
date fixed beyond dispute, for ithuhaneswar 
Singh is, Ijy reference to In's honks of ac 
count, alile to fix the date when l.olit 
entered his service as the 17th Joishi or the 
31st of May liJDJt, and tiie date of his leav- 
ing as the libtli of .L.yur oi* the I' th of .Inly 
following. This brings me t(^ tlie alleged 
tlieft of a gold ornament at Patna, with which 
the prosecution would associate Sirisli. Imlit's 
story i.s that a few days after he entered 
Bhubaneswar’s service, Sirish went to Patna, 
and on his return made over to him a lump 
of lialf melted gold, whicli lie said he lu'ouglit 
hack from I*atna. The pro.secntion theoiy 
is that this gold represents a gold ornament 
stolen from lleinangini, tlie wife of Ivedai' 
Nath Banerjee, a Patna Pleader, But Lolit’s 
story is manife.stly untrustworthy, for while 
he would place Sirisli's journey a few days 
after he, Lolit, entered Bhuhane.sw'ar'.s 
service, i.e., in June, the theft of the gold 
ornament was some time before the 18th of 
May, Put, w'liile Ijolit’s story is fal.se, there 
IS no doubt, and indeed it is not disputed, 


that Siri.sh was at Patna at tlie time of the 
alleged theft. It is, liowever, denied that 
Sirish Ii'id anything to do w'ith the theft, 
and it was admitted on behalf of the 
Crown that, f<n the evidence, it would be im¬ 
possible t(t convict Sirish of the theft. 

Nodouldgold was sold by Lolit to Jamini, 
a ivxhhir at 1 )igl;apafia, on the IStli of June, 
and in tlie record of the transaction in the 
hookyi, tlie name of Sirish appear.s. 
But it so appeal's only on the debit side of 
tlie account, anil the inode in which it is 
written sngge.sts that Sirisli's i ame was sul>. 
seiiuenlly added, and this agrees w'tli the 
alisence I'f Sirisli’s name from the credit entry 
of the tiausartion. Moreover, the amount 
of gold srdd d('(*s iifd Correspruid with tlie 
weight of that .stolen, .lamini declare.s that 
of the notes handed over by liioi on this occa- 
.sion one for Rv-. lOo bore tlie No.V H7 870-1:^, 
and thi.s note, w liicli has been jirodiiced be¬ 
fore ns, was endnr.se<l by Jamini on tbe •Mh of 
the date of tbe sale of gold, and suli.se- 
(jnently endorsed i»y Dr. (liiisb. Still. I think 
it was rightly stated by Conn.se) for the Crown 
tiiat the evidence does not pr<i\e Sirish to 
have been the thief, though the matter is 
not flee from suspicion. That Sirish and 
1.'lit went to Darjeeling is conceded, and 
from l^vIlil^it No. written on the ’Jotli of 
August hy Dr. (liiish, his father, it appears 
that Sirish went up to the liills in the 
liopesof lecovery from a somewhat distressino- 
ailment, and from I'ixliihit No. I5:j that lie 
re.<‘ided in the Lowis Ju'oilee Sanitarium 
from tlie Jdtii of August U'OP. Lolit, too, it 
seems, was ill, sulfering from malaria, and 
Ihxliiliit No. I'll sliows that he resided in 
the Sanitarium from tlie li'ith i>f .\tigust 
IPOlk Siri.sh left on tlie 1st of Ootolier, and 
Lolit was arrested on the -7tli. 

'J'lie mere fact that .Siri.sj, and Lolit went 

at the .same time to the Darjeeling Sanitarium 
would not go for much in the circurnstanees 
I have de.scrihed, hut what is relied on is 
tlie fact tliat Imiit there gave his ti-ue name 
in place of tliea.ssnmed name of Lai Mohan 
Chowdhury, under which lie had pas.sed at 
l^'^Dore. for this, it is .said, shows that 

Sirish must liave known rhi'oughout that he 

was passing under an assumed name, aiul can 
only have tolerated it because he wa.s in 
league with liim. Indeed, an attempt was 
made to show that Sirish must otherwise 
Iiave known that Lolit was passing under 
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an assumed name, by suggesting tliat Lolit 
liad previously visited Nattore under bis true 
name. Hut fjolit liiniself has exploded 
that tlieory, so that I only have to deal with 
the fact that Lolit gave his true name at the 
Sanitarium. I fail to see how that in itself 
can .“^how Sirish knew, wlien Lolit was at 
Kattore, that he was passing under an 
assumed name, l^ven if it be assumed that 
Sirish knew what name Lolit gave at the 
Sanitarium,-a inatter not clearly establish- 
sd, that in it.self would onij' show tiiat he 
gave a ditl'erent name at the Sanitarium 
from that under which he passed at Xattore 
it could not possibly antedate Sirish’s 
knowledge. Thi.s then i.s the case against 
Sirish : undoubtedly there are in it elements 
of suspicion, but I am not satisfie<l that it 
establishes against Sirish a conspiiacv to 
wage war against the King. 

Hejoy Kumar (diakarvarty lias been con¬ 
victed under the Arms Art and sentenced 
to three years’ rigorous imprisonment from 
the l.>th of I\larch 11 ) 10 . lliis conviction is 
conclusive so far as it goes, ami it would not 
be protitalde to discuss its pi opriety. Hut the 
conviction itself would not warrant the infer¬ 
ence that tiie accused wa.s a mernlier of this 
conspiracy, .so Lolit again, as in so many other' 

cases, comes forward with his timely aid. The 

arms found in Hejoy's posse.ssion were four 
i-evolvers, and Lolit says that he lianded to 
Hejoy at Rajshahye live revolver's tliat came 
fi’om Calcutta in Assar 1900. Hut this story 
is belated; it is after tire discovery of the 
revolvers at the search of the Ctli of Januai-y 
1910; and in his confession of the oth of 
November 1909, which preceded the search, 
he speaks of swords only in conirection witli 
Hejoy, without a word about revolvers. It 
is true that it was in consequence of a state¬ 
ment made by Lolit that Mr. Mawsorr applied 
for warrjints, but tliere is no suggestion 
that Lolit gave any information as to pistols, 
or that Mr Mawson expected to find any in 
the office. 

Then, again, it is doubtful wbetliei- l^olit 
ever went to Rajsbabye. In bis confession 
he mentions no sucli visit, and even states 
that in consequence of the tutorship he got 
in the zemimlar'.t family, lie “desisted fi-om 
going to Rnjshahye.” Hefore Jlr. Duval, 
however, he stated that he went to Rajshahye 
with the zevxindars leave, but be did not re¬ 
peat this before us, nor was Bhubaneswar 


asked any question on this subject. Further 
than that, I find that Lolit in the course 
of the verifications proceedings said that 
Hejoy was at the time Head Master of the 
National School, and lived at the house of 
Sarat Habu. Before Mr. Duval he shifted 
his ground, and said Hejoy told him he 
was living at the house of Sarat Babu, the 
Head Master of the National School. 
Now the documentary evidence shows that 
Hejoy's services, as a School Master at the 
Hhola Natli Academy, Rajshahye, were dis¬ 
pensed with in November 1908, and Ganga- 
dhar Hhattactiarjee, in whose hasha he 
lived from 19f)-t tc November or December 
1908, deposes that Hejoy then went to 
Dighapatia and lie did not see him in 
Rajsliahye after that. Aloreovcr, tlie pro¬ 
secution have nf)t adduced evidence to support 
eitlier of Ijolit's two rival stories, either the 
fir.st stor 3 ' that Hejoy was the Head Master 
of the National School or the altered story. 

On the whole, therefore, I am unable to 
accept this stoiy that Lolit \vent to Raj- 
shah^'e, and handeil over the revolvers to 
Hejoy- And so the endeavour to connect 
Bejo}' with Calcutta fails, and his member¬ 
ship of the conspiracy is not proved, 

1 he meinhers of the Jowgacha group 
are Kaiipada Chakravarty' and Pulin 
Sarkar and tlie^* maj' lie disrai.ssed from 
consideration ver}' hrieiH', for there reallj' 
is no e\ idence against them on which any 
reliance can be placed. Apart from the 
approvers, tlie witnesses called against 
them rnerel}' speak to an association with 
tlieir fellow villagers, whicii had nothing 
incriminating about it. Tiieca.se fails against 
the.se two accused. 

I hen 1 come to Kartick Dutta and 
Tara ISath R 03 ' Choudhni’i' whom the 
prosecution would place side by side, on 
the ground of their alleged connection with 
the Jngautar newspaper. 

1 have already dealt with the suggestion 
that the .higanfar was a limb of this 
conspiracy and liave sliown that it has not 
been made good. Kartick’s complicitj' in 
tlie Bighati dacoity cannot he questioned, 
hut is there anything which sliows that 
clacoiti' to liave been the work of this 
conspiracy:^ We start with the fact that 
the two men convicted with Kartick of 
this dacoity are not alleged to be conspi¬ 
rators, and when this was brought to the 
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notice of Counsel for the prosecution, it 
was said, ,n explanation of this omission, 
that mere participation in this dacoity 
would not prove membership of tl,e con- 

tf'T' did not lueii- 

^on Kartick as a conspirator, either in l is 

confession or m the course of the veritica- 

le tells of the dispute as to the IJighati 
loot, IS manifestly absurd. 

the^Bilhar'' f'e approver in 

0 tim p '“'f'*''« ^-"pioy 

; f . n''","'!"*' Uepartnient 

attempted before i|... Duval to commct 

tiiat mm' K- 'V* I 'I'® ™"''P'''acy by statintr 
0 I? m ‘"'d f'iin that thret 

of tl,emeu 1 " (he liip|„ai case “were of 

iereif ll" ^ '-s 

thought tl depo.sed that lie 

Howrah 1^1 * ‘''‘■'■0 f'-'"" 

verratio„o“ . "'ferred it from their con- 

tlnoKS, though he admits they did not tell 
him about the dim,'to u . -i 

b«ck to Pam,a ' " 

Mr l>„tt» “ ■'i‘"‘ements before 

' not T *'■" there 

to o .ertl'™'''^ '"■"f conspiracy 

ti^ouX' t::, «-->menD 

fessim, 1'" t TO'i- 

wrm.g.doer:" o iri!'" 

Ilia renmrir “r i n fippiirent from 

and you will >'*>» everything 

of tlie gnnrr n ^ members 

p e ane punished.” 

acced'd" 

ciesof H developed to .suit the e.xigen- 

Ihat Ka^rticT" to l,''"l"^ ®'''dc"Ce 

office and P„ . m ’^'‘Vintar 

saw ’ Kartick "f" ^'“"d™ liahiri .say.s he 
office bu I ^'■‘'doently „t the Ju„anU,r 

were. Besides tl where the ollices 

Poars fron P oliice it ap- 

deuce that tl ^ r*’* .^'““'dia Lahiri’.s evi- 

‘"^rerrii^ c" 

This Is a n . ra’‘“‘ ‘I’O JnganUu. 

ed up. but I *"0011 clear- 

it m^t era ‘^uo version, 

oase i“ the V 'T “ds 

alleged relatii *“*^'0 of tlie Jugantar’s 

.. ::‘s” rj: ”■>” 
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evaleiice used against 
Wick consi.sts of certain letters. K.vbibit 

‘ "Ciioiis, for rea.soms which f will .set 
orth, wlieii I come to di.seiis.s the ca.s^e 
aRamst Aimoda. Nor do I think the other 
documents m any way go to show he 
"as a memher of this conspiracy. The 
i-eal ca.se against K'artick i.s that he ha.s 
been held pnlty of the Bighati dacoity. I 
have already given my reason for think¬ 
ing that dacoity was not connected with 
the con.sp,racy, and it follow.s that, of 
whatever l^artick may have been guilty 
It IS not proved that be was a member 

liim fliir""'"'’'''"^’’ 

lara Xatb Roy Cliowdbury ba.s been 
convicted under the Arms Act and has 
been .sentenced to three years’ rigorous im- 
prisonnient from the lilth of May 1910. 
Loht speaks of him a.s a conspirator, and 
before Mr. Duval he .said, “l have known 
lara Natl, since 1900. Ife lived in liajab’s 

Dane. As a matter of fact be bad no 
connection with t. Rajah’s Lane, until 
heptemher nr October 19U7, and he only 
remained there si.v or seven months. More 
than that, 1 (imi that in the verilication 
proceeditjgs, Lolit pbuited out .'M, Rajah’s 
Lane a.s Tara Nath's residence, whereas in 
fact he lived at .LI. Then, again, it i.s 
.signihcant that, though Lolit mentions Tara 
Aatb in Ims confession, he makes no reference 
to arms being taken to his house from 

Colonel Nandi s garden, which is the .story 
lie now tells. 

That Tara Nath lived in Benares and 
wins .arrested there is established, hut it is 
denied that he associated there with Lolit 
and there i.s no reliable evidence to that 
eltect. .So, again, it i.s clearly proved that 
lara Nath was the .Manager of the Jugtwtar. 
and the Permd of I,i.s management was fron, 
-November 190/ to April 1908, but what¬ 
ever may be his criminal re.spon.sibility for 
what was written during that period, his 
nianagership d<».s not prove his membership 
of thus comspiracy. for reasons which 1 
have already .set forth. We have a con- 
fes.sio,i and a retraction by Tara Natl, hut 
giving them all their duo effect, they fall 
hort of connecting Tara Natl, with this con- 
piracy. We are only concerned with the 
question whether it has been proved that 
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Tara Nath is guilty of the conspiracy 
to which this case relates, and not 
with any other delinquencies he may have 
committed, and the evidence fails to prove 
him to be a conspirator for the purposes of 
this case. 

The Chatra Bhandar group consists of 
Pabtiro Uutta, Annoda Rai, Herendra 
Baner.iee and Norendra Nath Bose. 

For reasons I have already set forth, I 
hold that the Chatra Bhandar is not proved 
to be a limb of the conspiracy, and mere 
association with it will not suffice to es* 
tablish the guilt of these four accused. Nor 
does it advance the case against Pabitro 
that he was associated with Annoda in the 
management of the Chatra Bhandar. In 
this view, the case against Pabitro may be 
dismissed with a few words. It is not 
proved that he managed, controlled, or 
worked for the Jugantar and the argument 
based on his alleged connection with that 
paper fails. At the same time, the pro¬ 
secution has wholly failed to prove any 
criminal association between Pabitro and 
Tara Nath or anyone else at Benares; indeed, 
as I have already shown, the documentary 
evidence casts grave doubt on the truth of 
Lolit’s story. Pabitro,‘therefore, is not prov¬ 
ed to be guilty. 

The case against Annoda Rai or Annoda 
Kabiraj must also fail. It is in the May 
complaint that his name Hrst appears, and 
he was not mentioned by Lolit until he 
gave his evidence before Mr. Duval. He 
was arrested on the *26th ^lay 1910, and 
placed before the Magistrate on the 27th. 
He was not, however, identi6ed by Lolit till 
the 15th of June, though on the 6th both 
he and Lolit were in the Magistrate’s Court. 
The prosecution would make much of 
Exhibit 159, the Thakur letter, as it has 
been termed, and it is necessary that I 
should examine this letter and the evidence 
relating to it with some care. It is a letter 
purporting to be written by Kartick to the 
Kabiraj, and, though the handwriting is 
not proved, it is not disputed that Kartick 
was the writer. The prosecution would 
have it that the mention of a Thakur was 
a cryptic reference to a revolver, that the 
allusion to a printer wa«» the proffer of 
Kartick’s services to find a substitute in 
place of the printer of the Jugantar who 
^jad been convicted, and that the BaikuU’ 


tha named in the letter was the covicted 
printer. The interpretation placed on the 
word **Thakur” was sought to be fortified 
by the evidence of Panna Lai, the approver 
in the Bighati case, to whom I have al¬ 
ready referred. He was asked in the course 
of his examination in-chief, 
secret code”? His answer was, ' yes. We 
used to call revolvers Thakurs, Indur, 
Pakhi.” The records in this case furnish 
us with a suggestion as to how this evidence 
originated. There was nothing as to this in 
Panna L d’s statements before Mr. Patterson. 
We first find a reference to the secret Code 
when Panna Lai passed into the hands of 
Ur. Sati Prosad Ganguly for the purpose 
of verification, a class of work on which 
this Magistrate seems to be frequently em¬ 
ployed, for in this case we find him conduct¬ 
ing verification proceedings inconnection with 

Lolit and Jotin, and he has told us that he 
verified the confessions in the Bighati case and 

the Khulna conspiracy case. 

Now, in his confession which was being 
verified by Mr. Sati Prosad Ganguly, Panna 
Lai said notliing about Annoda in con¬ 
nection with 202, Cornwallis Street, "O*’ 
he say a word about a secret Code. And 
yet, when he was taken by Mr. Ganguly 
to 202, Cornwallis Street, where Annoda s 
name was prominently placed on a placard, 
he volunteers the remark “we had code 
words.” It is asked with considerable 
pertinence, what was the association o 
ideas that prompted this remark? True, ® 
Thakur letter had been found at the search 
of Annoda’s premises, but how did Panna Lai 
know this or that Annoda had anything to 
do with the secret meaning a.scnbed to the 
word Thakur? Perhaps, a consideration ot a 
few dates may help to the solution ® 
question. Annoda’s house was searched on 
the 20th of September 1908, and Inspector 
Mullick of the Criminal Investigation I^part- 
ment in answer to Counsel for the Crown 
has given us the history of certain donuments 
including the Thakur letter. He has toia 
us that this letter, with other documents, 
was, after the search, produced bef^e Mr. 
Denham, the Special Assistant to the Deputy 
Inspector-General of Police, Special Depar - 
ment, who took a note of the letter 
thought important. Inspector 
ed this letter and other documents back tro 

Mr. Denham, and retained them in his ousto y 
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until they were produced before Mr. Duval. 

there 1.S no reason to doubt the accuracy of 

Inspector Mullick’s evidence, and, in fact 
he had a note of the letters to which he’ 
has so deposed. We see, therefore, that the 
Thakur letter was .n the custody of the 
Criminal Investigation Department. But 
80 was Panna Lai for a short time; he was 
arrested on the 9th November 190,and he 
was for some days kept at Royd Street, the 
ofbce of the Criminal Investigation Depart- 
ment. Then he was taken by Mr. Ganguly 
for verihcation proceedings which were com¬ 
pleted on the 22nd of January 1909. 

1 have set out the facts without comment 
or I think they furnish the best answerio 

ie‘"atS Co^niwirs'l'r f 

Panna Lai to’ tell thl't^if^rtHic'eT'K 

Erfacirf" '"y '’P'"'’''". 

he wortl r'” 'Vliich show, 

whielf there 

records of H ““ voluminous 

Thakur lotto a statement was tlie 

iliakui letter, and at the .same time it has 

but to a Thakur in Its proper sen.se. 

this T1 “‘‘.vy ‘''at I should now e.Kamine 

Jetter, E.vhibit 169;* with 
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V o letter.—C W N 

»>«sid:^ur --'e; 

will have to be done in things to do, wbich 

'Vill take abou" r .l.m ""r’l':" ‘‘T'b and 

I’eason I shall lie Inin them, ior this 

Uabu will send u mn ’ Ananta 

Wd you tho reasor I'" ‘ 

■“ Us. 40, the expuiisoa of inv“ 

total Its. 45 has be‘o„ upont 0,rTV° 

^8* 6 is on mv i ■ amount 

person to wliom the } ”«tice tlmt tlio 

crooked policy- whatpvm-belongs is a man of 

(is enough) Pitiin from liim 

UllaparaUn 1 ™“““'^ ,?m'L'‘nn,'"v 

present. Afterward<i T loi n ^ Ullapara tor the 
Kaiap, to Slodhii Hnl go to Slmliajadpur, 

good. Pramatha Mnll ! • I tliink 

hero for somo time.' You'wilTiIl^ 

audi will go and 10 

t-ho lU. 10 to my mothni- f !i ^ ‘i""' send 

for two months nuA * have got nothing 

ttamo. If thispravornf mother's 

>ny work with a mind froo"‘f ° ^ 

wrango that my dh ressod . ?n“ 

y uistressod mother gets the money. 


on e minuteness A superficial reading of 
■t by Itself would lend some colour to the 
prosecution tlieory, but Mr. .Sen Gupta who 

las appeared for Annoda very properly in- 

sisted that all the documents found at the 
search of Annoda s premises should be pro¬ 
duced, and tins ultimately resulted in his 
hemgabeto place before the Court, E.vhibit 
V. m a! fairness, tins document should from 
he hnsthave been placed by the prosecu¬ 
tion on the record, and we owe it simply to 
the commendable persistence and industry of 
- r. ,.eii Gupta that this mo.st important 
document 1.S before the Court. Now, this 
letter Exhibit V is dated the IStb .Ueghran 
idl4, that IS), the 4th of December 1907 
while the TImkur letter is written or, the’ 
..2nd of January 190S. Both refer to the 
purclia.se of a Tbakur, and tliougli the pro- 
secution place o^ the word in the second 

lie sure I will not return witirii^Tlil^^-is 
t « printer bo rotpnre,I, iufonn ,„c by letter unt 
1 Will send a printer. Concluded " ^ ’ 

-The portion of the letter (K.v. V) which referred 
to the ihnlcH.- was as follows.—C \\ \ 

“The gonerou.s minded Srijut .Suivanaudu liaisuah 
«lio IS a gieat frumd ot mme and in whoso fumily I 
ollic.ato us a priMt has taken up an idea to iustal fhe 
liuup.s called Krishna and liadhika, and rerpicsted 
"te to entrust you with the duty of ,u„ki„g piclmso 
ofthesa.d tbakur ami Thakuraui. laecordinX 
send you money ami request you either to pm? 
cimso or order for e.veelleut patterns of (thoscl 
images, according to your (owuj taste <,f seleetio, 
Krishna made of stone, 12 „n,j,di, i,, height e.v- 
i. uding the jiiiJmiishan (lotus-shaped stand) and the 
place of thedieora -crest), and liadhika, of a com- 
pi.sitiou ol eight metals to match with Him- ami 
what you should see is that there must he 
any hssuros or chasms in Them.” 

“These people will iustal the Thakurs ou the lust 
day of the month of Pous. It is (therefore) Z 

eossary that they shoal,I go, the Thakurrio ot- 
10 <lays oarlicr. 

■ l>"^■^■l■i‘^ed, they mav 

mall hkehl.ood tarn out either broken or cleft 

Touuro, therefore re,|Uested to have ti.eut „ ado 

by ),lacing an order. If it costs more (the pam') 

IS ready to meet it. Please .mter into a term wi' 

ho art,St that if the Thakurs made on o. or, . 

he found n. he near future either hrokou or clef 

many way he sha 1 he held liable for daLges 
Jluikiinmis inudo of viiiUt 

So that you will plcats^^Xr ato to.'‘forZt ‘ 
and you will pleuso keep one of y„ur 
at the timo of meltiiir/- ni,,] .1 

quantity of tho eight mJtulJ poured into M 

just on receipt of (this) lettf.r .o i a mould 

fhe details o'f iufo.U'ttlf redit;;^” ^o^hlr matter 
and (also) write as to wlmflw.n ^ mattcr 

bring the Thakiu-s should ^ ^ 

here or there. . be made from 
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letter a sinister gloss, it is not suggested 
that in the first letter the word is patent 
of any but its ordinary meaning. The first 
letter points to Ananta Kumar Chakra* 
varti as negotiating the purchase of the 
Thakur, and the second letter points to An¬ 
anta Babu as the person who will pay, and 
the identity of these two cannot reasonably 
be doubted, and without prolonging a critical 
examination of the two letters, it is enough 
for me to say that I am sati86ed both let¬ 
ters refer to the same Thakur, and that 
the Thakur in the first letter is clearly 
a Thakur in its ordinary sense, and that 
the Thakur in the second letter is not a 
revolver. 

Though it was on the meaning wrongly 
imputed to the word Thakur that the pro¬ 
secution principally relied, they also read 
in the mention of Baikuntha a reference 
to Baikuntha Acharya, the convicted printer 
of the Jitgantar. This reading, however, is 
not only fanciful, but there is reason to 
think that it is baseless, and that the re¬ 
ference was to Baikunta Nath Chakravarti 
whose connection wdth Annoda is shown 
by documentary evidence, and who is stated 
before us to have been his relative. And, 
finally, it is said by the prosecution that 
the offer to find a printer means a printer 
for the Jugantar. This is mere speculation, 
and the defence have urged on us an ex¬ 
planation that is at least as plausible, and I 
am disposed to think more probable, which 
goes to show that the writer of the letter 
had not the Jugantar in mind. 

I liave thought it necessary to discuss 
this letter at length as so much stress was 
laid on it against both Kartick and Annoda. 

I have set forth the grounds on which I hold 
this letter to be innocent of the meaning 
attributed to it by the prosecution, and 1 
have drawn attention to the dates which ap¬ 
pear to me to show how it was sought to 
bolster up this meaning by the evidence of 
Panna Lai. There is nothing to .show that 
the Annoda mentioned in Exhibit No. 217 is 
this accused; on the contrary, it seems even 
more probable that the person referred to 
is Annoda Charan Roy, said to be an uncle 
of Tara Nath. That Annoda’g name should 
appear in Exhibit No. 115 as a subscriber to 
the Jugantar proves nothing, for it is shown 
that this paper was bought far and wide. 
Exhibit No. 27-1 (1) 6 is explained by 


Exhibit No. 314, and it is quite clear 
that these letters contain no sinister signi¬ 
ficance. Therefore, the case against Annoda 
must fail. 

Horendra Banerjee has been treated by 
the prosecution as a member of the Chatra 
BhanJar group, though why he should be 
so ranged is not obvious, as liis only con¬ 
nection with the Chatra Bhanda* is that he 

dealt with it, while there is nothing to con¬ 
nect him with the other members of the 
group. Counsel for the prosecution has uti¬ 
lized this grouping for the purpose of con¬ 
necting the Chatra Bliandar and the Halud- 
bari groups, but this contention cannot suc¬ 
ceed. Lolit’s testimony connecting Horen 
witli tlie conspiracy is unconfirmed, as is 
that of .Totin llazra, and it is only the do¬ 
cumentary evidence that calls for considera¬ 
tion. The document on whicli reliance is 
principally placed is Exhibit No. 162, but I 
am unable to treat anything in thi.s letter 
as a confession of guilt by Horen. The utmost 
that can he said is that it may attribute guilt 
toSoilen, hut certainly not that Horen was a 
partner in tliat guilt. 

The reference to lA 251 and 1A^264 in 
Exiiibit No. 161 (1) wlien read in conjunc¬ 
tion witii Exhibit No. b? (2) may give rise 
to some suspicion, but it is a suspicion that 
ows its existence and force to lack of know¬ 
ledge. This suspicion may have been worthy 
of furtlier investigation, but as things stand, 
we have no clear indication what these nuiu* 
bers mean. The document in which they 
have been found Is a note-book, and the 
entries in it point to Horen’s being concern¬ 
ed in some busines.s, possibly that of a bro¬ 
ker. In two instances 1 find names of per¬ 
sons witli their addresses given in conjunc¬ 
tion with these supposed symbols. Thus, 1 
find lA 258 evidently referring to Radha 
BeiKide Bose, ii5*l-l, Mondol Street, Pathu- 
riaghata, and IA '259 to Amrita Lai Banerjee 
4-1. Goraesh Lane, Calcutta. Now, neither 
of these men is named as a conspirator m 
the charge, nor is tliere any evidence led or 
suggestion made that they are not perfectly 
respectable individuals. No endeavour has 
been made to explain who or what 
are, and, in the circumstances, it wonla 
be wrong for us to allow the suspicion of the 
prosecution to take the place of proof. 
opinion the case against Horen fails. 

The last of this so-called Chatra BhandaT 
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groap is Norendra Nath Bose: wliy he 
should have been so classed is not clear, 
unless it was hoped by this means to establish 
a connection wdth the Kidderpore group 
through Bimola Deb, an idea that has failed 

in consequence of the prosecution’s determina- 
^on not to proceed with the case against 
Bimola. Of the overt acts set fortli in the 
complaint, Dolit would only connect him with 
the murder of Nanda Lai Banerjee and the 
Netra dacoity, but as to neither is there any 
corroboration. That Noren was at Chedda- 
pathar and at Benares has not been denied, 
but it is urged that his presence at those 
places implies nothing to his detriment. 
Pirst, I will take up the prosecution case pr to 
Cheddapathar. It is said by the prosecution 
that it was used as a place for theconspira- 
tors to meet, and for arms to be stored, 
nnci that the work there was divided, some 
for instance recruiting Bengalis, some 
banthals. But there is nothing that supports 
this beyond bolit’s word, and it is at least 
pro j ematical whether Lolit ever was there, 

Wien regard is had to the variance in lii« 
Buccessive storie-s and the ditlicnby of 
reconciling his de.«Joription witli tlie place as 
1 actually is. J do not overlook the fact 
1 evidence is given, and notably by 
Leshab Chandra lianerjee, of Lolit’s having 
Jeen Ivow Resliab left Cheddapathar 

Rs ladra; of that there seems to be no 

doubt. But when Iio goes on to say, as he 

loes in his e.\amination.in.cInef, that Lolit 

was here in Magh or J’algoon. preceding tl.e 
iihadra in which he left, he is obviously 
wrong, for not only was Lolit then in custody. 

lonr rase is tliat it was in 

190G, not U09 that Lolit was there. But 

even if Lolit wns fliere,—and I will assume 
e was.—the evidence does not disclose 
Hiiything sinister in the life at Cheddapafl ar. 

>e young men seem to have erected a 
laninr siri, and to have cut down the 

with a view tc re claiming 
t>A *1 ^d^L’vation. It cannot be suggest- 
tiat there is anything tliat shows that 
arms were stored there, and I say this not- 
1 ,*0^ the evidence in all seriousness 

bows 

iuvnJ from one of the neighbouring 

onft r though the story as to 

^®volver be credited. 

Txraa I^6re is vtbe evidence of Noren’s 
ence at Benares to be considered. It 
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is not denied, on the contrary it is the case 

for the defence, that Noren took his old and 

ailing mother to Benares, and this, it is said, 
was a natural thing for him to do, regard 
being had to his mother’s state. He further 
says that he started a shop there, and this 
agrees with the prosecution story. But he 
denies tliat this was done, as the prosecution 
say, with conspiracy funds, nor is there any 
trustworthy evidence in support of the 
pro.secution theory. The evidence is that 
Noren started the shop in September 1908, 
and attended to it until September 1909,’ 
when it was sold. Beliance is in fact placed 
on this to refute Lolit’s story that Noren was 
at the Netra dacoity, for it is urged that it 
IS diOicult to believe that Noren should have 
left his shop at Benares to attend the dacoity. 
The refutation is not conclusive, but the 
facts cast grave doubt on the truth of Lolit’s 
story, more especially when regard is had 
to the statement of Kali Krishna Chakravarty, 
prosecution witness No. 79. who declares 
that Noren was all through at Benares. 
Nothing obviously can be made of the fact 
that Noren dealt with the Chafra Bh ntJar. 

K.xhiijit ^o. 103 (5) is sought to be used 
against him and principally because it con- 
tains the name Lolit” and because it 
indicates that on the -Itb and 5tb October 
1909, he met “ilrishikesb” and “Gonesh.” 
There is nothing to show what Lolit is liere 
intended, or that Gonesh is tlie accused in 
this case, but the suggestion that Hrishikesh 
is Hrishikesh Kanjilal, the accused in the 
Alipur Bomb Case, is reckless, seeing that 
Hrishikesh Kanjilal was then, and for months 
before had been, in prison. The case against 
Noren fails. 

^ The next group consists of Jlonmatho 
Nath Biswa.s, Bidhu Bhusan Biswas, 
Rarapada Mukherjee and Bhupendra Nath 
Rai Chowdliury, who are shown to have 
been associated at Rampore Boalia in the 
District of Rajshahye where they were fellow 
students. 

Mr. P. L. Roy included Monmatbo Nath 
Biswas and Bidhu Bhusan Biswas in the 
Haludbari group, but for that I have shown 
there was no justification. According to the 
evidence in this case their activities were 
confined to Rajslrnhye. Rampada Mukherjee 
and Bhupendra Nath Rai Chowdhury were 
treated by the Counsel for the Crown as 
constituting the Raita group, but their only 
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association with Raita is the mention of tlieir 
names in connection with tlm Raita dacoity 
in Sushil’s retracted confession. This 
dacoity was committed as far back as Novem¬ 
ber 1908; no steps liave been taken against 
tliese accused on tlie basis of their being 
concerned in tlmt offence, and tliere is no 
evidence against eitlier of them of being 
so concerned, and in tlie circumstances tliis 
retracted confession certainly would not 
support a conviction against them. There¬ 
fore, their being grouped as connected with 
Raita rests on no sound foundation. It is in 
these circumstances that I think lhe.se four 
accused ought to be considered as the 
Rajshahye group, and in the view I take of 
the evidence it is unnecessary to treat their 
cases at length. 

Monmatho is not even named by bolit in 
his confession, tliough he there names certain 
persons as conspirators who reside in Chitli- 
Reliashishi. In his deposition before Mr. 
Uuval, however, he names him as a conspirator, 
and also liei’e. Rut beyond so naming Inm 
with a very great number of others he says 
nothing of him and does not implicate him in 
anything specific. It is to he noticed that 
between the date of Lolit's c(mfes*?ion and 
deposition, Monm.itlio, had been arrested 
for the Haludbari dacoity. Then, what other 
evidence is there against Monmatlm’r Merely 
that of association with fellow students at 
Raishahye and htfhi play. The evidence 
falls far short of establishing that these four 
youths, wlio stand isolated from the rest 
of tlie accused, were meiniiers of the con¬ 
spiracy charged in this case. I do not 
overlook Rhupen’s diary, but I liave care¬ 
fully taken it into consideration in arriving at 
the conclusion 1 have expressed. Tlie case 
against Monmatho fails. 

The case against Ridhu Rliushan Ibswas 
of association in Rajshahye is substantially 
tlie same as that against ^lonniatho. In 
addition to that Rolit declares that after 
the Netra dacoity Ridhu, having met him at 
10-1, Mussulmanpara Lane, took him to 
Reliashisii i. Rut, apart from the absence of any 
corroboration, Lolit’s story is open to grave 
doubt. No adverse inference can be drawn 
from the fact that Sushil and Ridhu, who were 
cousins, were seen together at Nattore, even if 
credence be given to the somewhat improbable 
story of the witness who declares he so saw 
tliem. The case against him fails. 


Against Ram Pada Mukherjee the evidence 
is even weaker, and there is nothing against 
him on which a conviction could be based. 
The case against him fails. 

Bhupendra Nath Rai Cbowdbury is the au¬ 
thor of the diarytowhich I have already refer¬ 
red. Sushil mentions him in his confession in 
connection with Raita, and some reliance has 
been placed on the school register for thi.s 
purpose, but the confession has been retracted 
and Sushil afterwards failed to identify 
Rhupen. It is obviously impossible to hold 
that Rhupen was at Raita. The Exhibits do 
not advance tlie case against Rhupen, nor 
does the fact of his previous conviction. The 
result is that, in my opinion, the prosecution 
have failed to show liis membership of this 
conspiracy. 

It cannot, I think, be disputed that these 
four young Kajshahye men are, or have been 
troublesome characters, and the description 
rowdies” attributed to some of them in 
Rhupen's diary is probably not far wide of the 
mark. Rut that is a dilTerent matter from 
holding them members of the particular con¬ 
spiracy to wage war against the King: the 
pro.secution have failed to link them with any 
oftlie other accused, nor have they shown 
them to lie parties to tlie conspiracy charged- 
in tliis case. 

Tin’s then ends tlie ca.«e against all the 
accused, and the result is we all hold the 
charge under section 121 A of the Penal Code 
established against Soilen Das, Sushil Riswas, 
Atul Mukherjee, Gonesh Das, Soilendra Natli 
Chatterjee and Upondra Kristo Del). 

Tlie rest of the accused must, in our opi¬ 
nion, he acciuittedof the charges against them, 
and, with the exception of those at present 
serving sentences that have been inflicted on 
tliem, they must he set at liberty as the law 
directs. 

It oidj* remains to consider what sentences 
sliould l)c passed on those whom the Court 
Iiolds guilty of the offence with which tliey 
stand charged. The .sentences tliat they have 
nierite 1 i.s, in oui* opinion, eight years’trans¬ 
portation from this date, and that is the sen¬ 
tence we would have passed, but for the fact 

that they are alread3’’ undergoing sentences as 

tlie result of their conviction in the Haludbari 
case; we must have regard to these sentences 
and to the somewhat inconvenient provisions 

of sections 397 and 398 of the Cirminal 
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Procedure Code, and this accounts for the 
form in which our sentence is framed. 

The Court sentences Soilen Das and Sushil 
Biswas to two years* rigorous imprisonment 
and directs that the sentence on each shall 
commence at the expiration of the imprison¬ 
ment to which he has been previously sen¬ 
tenced in the Haludbari case, and the Court 
sentences Atul Mukherjee, Gonesh Das, Soi- 
lendra Nath Chatter.jee and Upendra Kristo 
Deb to one year’s rigorous imprisonment, and 
directs that the sentence on each shall com¬ 
mence at the expiration of the imprisonment 
to which he has been previously sentenced in 
the Haludbari case. 

I would only add my appreciation of the 
admirable temper with which this long and 
anxious case has been conducted on both 
sides, and my acknowledgment of the assist¬ 
ance we have received. 


CALCUTTA HIGH COURT. 

Criminal Revision Case No. 167 of 1911 

April 3, 1911. 

Prese7it: —Mr. Justice Holrnwood and 
Mr. Justice Sharf-ud-Din. 
DOWLAT KOKH— Second l*ARTf— 

Petitioner 

I'ersHS 

SIVA PERSHAD PANDIT- Eiitu Party 

—Opposite Party. 

Criminal Procedure Code {Act V oj IftOH), k.v. U7, 
i/orril inve^liijation, how to he Juade— Easeinenti>, 
whether s. 147 confined to—Order for coxte, ichen to be 
7nade—Direction to Police to afiiii>t Party to remove 
obatriiction, whether illegal. 

The rule that in criminal cases, Courts are only 
justified in holding a local inspection in order to ex¬ 
plain the facts appearing in evidence, does not apply 
to cases under section 147 of the Criminal Procedure 
Code: nor is there anything in the law to prevent the 
presiding Sfagistrate from making a local investiga- 
tion himself, provided he records what he saw and 
does not act upon hearsay evidence. 

Section 147 is not confined to mere easements. 

The right which the first party claimed in this case 
was the natural right of every landholder to the use 
aud enjoyment of his own land, and among the neces¬ 
sary incidents to such an enjoyment is the right to let 
off water by the natural course in which it has always 
flowed and would alway flow, so as to prevent 
inundation of his own land. The second party 

^”ago*^ “ boundary of the flrst party’s 

Held, that the erection of the hwvd was an in- 
fnngement of that natural right, and that the case was 


a Gt one for the oxoreiso of jurisdiction under 
section 147; 

that the order to the Police to assist the first party 
removing tho obstniction was legal an<I was mada 
Within jurisdiction. 

Panupatinath Done v. Kando Lai Bose, 5 C. \V. N, 

Pemid Gupta, 

5 C. W. N. 335. followed. 

Dalmir Puri V. Khodadad fiT/mn, 36 C. 923- 4 Ind 
Cas. 415; 14 C. W. N. 179; 10 Cr. L. J. 679, 
distinguished. 

An order for costs in a case under section 147 need 
not be made at the time judgment is delivered. 

Rule praying that the order of the Deputy 

Magistrateof Gya, dated December 16th, 1910 

directing the second party petitioner or any 
one in their interest not to interfere with the 

opposite party in removing a iwnd until the 

said petitioner shall obtain a decree or order 
of a competent Civil Court adjudging them 
to be entitled to put up the bund be set 
aside. 

Babus Afulya Charan Bose, and Rajeswari 
Prasad, for the Petitioner. 

Bs-han Dasarathi Satiyal and Lachmi \arain 
Singh, for the Opposite Party. 

JUDGMENT.—This was a Rule calling 
upon the District Magistrate of Gya and on 
the opposite party to show cause why the 
order under section U7 should not be set 
aside on the grounds, that it appears 

to te based solely on local inspection, sccond/i/, 
that no easement was establislied or found, 
thirdly, that the order as to costs was not 
made part of the judgment, and fmirthly, that 
the order to the Police to cut the bund was 
withont jurisdiction. 

As regards the first point we find that 
there was evidence on all the points and that 
the lower Court acted upon that evidence. 

It is objected that the inspection was made 
before the evidence was heard, and well- 
known rulipgs are referred to which have 
laid down ip criminal cases that a Court 
is only justified in holding a local inspection 
in order to explain the facts appearing in 

the evidence. But we do not think that this 

rule in any way applies to section U7. In 
fact, special provision is made in the Code for 
local investigation in these cases, and it is 
obvious, in a case where levels and the fall 
of water are concerned, that a local inspection 
IS eminently necessary, and although section 
148 empowers a Court to depute some other 

person to make such an investigation, and 
although as a rule we think that it is better 
to have such an investigation made by some 
other person there seems to be nothing in 
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law to prevent the presiding Magistrate 
from making the investigation In'mself, pro¬ 
vided he records wliat he saw and does not 
act upon hearsay evidence. 

As regards the second point we do not 
tliink that the right claimed was an ease¬ 
ment. Certainly, it does not fall within the 
definition of section t of Act V of 1SS2. 
Hut that Act does not appear to have any 
application in Bengal; and the right which 
is claimed is a natural right of every land¬ 
holder to the use and enjoyment of liis own 
land and among the necessary incidents to 
such enjoyment is the right to let off water hy 
the natural course in which it has always 
flossed and would always flow sous to prevent 
inundation of his own land. Section l-i-7 is 
hy its very vcu’dingnot confined to mere 
easements, and we think that the erection of 
a Inoid on the boundary of tlie oppo>ite party’s 
village was an infringement of that natural 
right and that, therefore, this was a fit case for 
the e.xercise of jui-isdiction under section 1-1-7. 

As to the order for costs there appears to 
be no decision of this Court that anortier for 
costs must necessarily be made at the time 
tlie judgment is delivered. The law is that 
it must be made within a reasonable time 
and that it must be marie after due notice on 
the other side. Hut we can find no authority 
for saying that the particular moment at 
which it is to be made is when tlie Court is 
giving its decision and that does not appear 
to be capable of l>eing read into the section 
itself. 

Tlien, as regards the order to tlie Police to 
assist the first party in removing the obstruc¬ 
tion we find that that is fully covered hy the 
rulings in the case r.f i'asvpnfi Xofh Hose 
V. Nenuht LnJ Bose (1), and Lnh't i'hnndrn 
}>eogi V. Tarhn Persad ^iKphi (2). The case 
of J>almir Pori v. Khodadad Klmn (:0 is 
clearly distingnisliable. There a similar 
order had originally been passed in the case 
in Calcutta ^^eekly Notes, and the learned 
Judges do not find that tliat order wa.s in anj^ 
way had. NV hat tliey do find was had i.s 
this, tliat after the otlier side Imd ol)tained 
an injunction from the Subordinate Judge 
staying the removal of this Jnnid, tliat the 
^Magistrate without calling upon the parties 

(1) 5 0. W. X. 67. 

(2) -5 C. W. X. 

(. 1 i 14 C. \V. X. 170: 36 C. 923; 4 Ind. Cns 415; 
10 Cr. L. J. 679- 
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any further and in defiance of the order of the 
Civil Court directed the Police to remove this 
obstruction. This order wis, of course, entirely 
without jurisdiction. But in finding that 
it was .so, the learned Judges who decided 
the case did not dissent from the two cases 
which we liave cited above and those two 
cases fully cover tlie present case. 

We, therefore, are of opinion for all these 
reasons tliat this Rule must bs di.«charged. 

Buie discharged. 


SIXI) JUDICIAL COMMISSIONER’S 

COURT. 

(’IMMINAI, AI’I'LICATION Xo. 1G9 OK 1910. 

April 10, 1911. 

Preseut: — ^Ir. Ih-att, J. C. 

JAM PICROH—Complainant 

* 

versus 

JIIAM.VXDAS AND ANOTHER—ApI’LICANTS. 

(''■iiiiiiinl ic (A'-f I’"/ 180SI, 105, 

2K). 476. 537—/’'•'/(!/ (.Ir/ XLV »f 1860), .<•>. 100, 

471— S'liirti'ii, tn firosecute <iivcii (n the sorislitndar— 
.N<* OjifilIrt/tioii /or :innrti,)ii -Kjjtrt of >(i«cO'(*ll — 
A Pi’hr III ii’ii of s. .)37 — f >i/i‘i't i n pi'ucetlii rc—So action 
• ii'iiif'-it in ,■l•slll•^'t "I oiir offi iii't'—Fro in i >ig chovije uj r€S» 
jirri of tiniiHi'-. il isi'l o.ii'd Inj (iict.<. 

\\ li' T'' tlici'i' is no :ipplion for saiuaii’ii tlio 
procccdiii'r is virfnnlly a coniplaint and llio jiro- 
i- dm-.* i“njoini-d liy s-.M-tion . 17 (}, Criminal ProcM'iimv 
r*I >do, slioidil 1)" I ol |o\vi>i(. 

W Imri' s,-in<aion (o jiro.«..'ciit(* was grantod to a 
.~i-i-i.<hfr,lor \v it lionf any a ppl ii at ion a nd t li'' i)ri>i’odiiro 
lai<l down in section-176, ('riininal I’l'ocodiirt' CotU*, 
was i|,.t lollowod Itnl tlu> foniplaint against tlio 
pi t it i<m“i- was lioaial Jind a proh'minarv iinpiirv 
hold wliiili sli-'Wcd that tlnaa* was a prinvi Jnci'r case 
MO;|jnsl th(' p'*| U ioni'ls; 

U- t I, that till' <h-fci.'r in flio )ir<n'odnro in granting 
sain'tii>n «;i.s enrod Itv softion 537. 

I liongh Seel ioii 537 npjdii's in tonus fn ordors inado 
in .appeal or ruN'ision, tli(. prinoiph's oontainod tlit*ri’in 
should o'uidi' Courts in ih-aling with a]>idifations 
under .section 215. 

W here till' in<|uiry in a c;isi> luis procoodi'il faronoiigli 
to etiahlo the lost rcipiircd 1)V section •t76 to ho 
ap|»liod, .seelion 537 will i-uro anv «U'focl not pro- 
jn lii'lne' the tieeu.sed. 

\\ here sanction to prt'secnti' lias fiooii granted ia 
respcci (if III) iilTenei' and tliiis tlie bar to the Magis- 
triifo faking eo'j-niziinci' of the ca.so lias boon rotnoved 
liy the .sanction, the Magistrate' inav franit* a charge 
in respect «>f any othi'r offenct* ref('rred to in section 
195 and whieli is discloseil Iiv the facts. 

Mr. Teckrhnud (''dhfirdas, for the Appli¬ 
cants. 

Mr. Rayinond, for tlie Ch'own. 

JUDGMENT.—Tile two applicants filed 
a claim in the Court of the Manager En¬ 
cumbered Estates in suit supported by a note- 
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of-haiid and account books. The JIanagei 
dismissed tlie claim on the giound that the 
note-of.hand and the entries in the account 
books were forgeries. He then gave l.is 
senshUdar a sanction to prosecute the ap- 
p icants in respect of the account books and 
the ^enshMar filed ^ a complaint in the 
Court of the City ilngistrate, Hyderabad, for 

offences under sections 471 and 19G, Indian 

t enal Code, and the sanction was filed with 
the complaint. 

nl r 'com¬ 

pleted by the City Magistrate and the accused 

have been committed for trial to tlie Court 

of Session, Hyderabad, for offences under 

sections 4,1 and 196, Indian Penal Code, in 

lespect of entries in the account books and 

also IS respect of the note-of-hand. 

I he applicants pray tliat the order of 
cominitinent be quasi,ed on tl,e ground that 
the sanction given by the Manager was ii- 
legular in that no application for sanction liad 
been made by the scishtedm-. 

Mud, stress is laid upon the case of Km- 
Hid '• ■■ecently decided in (he 

High Court jurisdiction of this Court. J,, 
Hi.it case the Sub-Divisional Magistrate 
1 ahv directed Ins siWite,/,,, to file a coni- 
Iihiint under section 174, Indian Penal Code 
against a witness who had failed to attend 
in Ins Court. J |,e order was quashed on the 
(.louiid that the Magistrate should have taken 
proceedings under section 476, Criminal Pro- 

aftlm s“ r’lJ '■'* ‘liMingui.shable 

He t5ub.D,visional .Magistrate gave his 

senshteihir no sanction to prosecute. In fact 

the judgment so far from supporting the ap- 

pboants appear.s to sugge.st that the course 

auopted in this case would have been leg.il 

for It contains the following paa,sagei-“i'he 

attention of the Magistrate i.s directed to Rule 

'n Notification 

^o A b52 J. I)., of 21,St July 1910. if lie 
had intended to proceed under section 195 
he should have given a sanction signed and 

aealed by himself to his clerk, liul the pro- 

pei procedure was under section 476.” 

No doubt It may be urged that when there 
18 no app ,cation for sanction, the proceeding 
s virtually a complaint by the Court and in 

tl at eni followed should bo 

that enjoined i„ section 476, Criminal Pro- 

cedure Code But how does this defect of 

p oceduro affect the accused. They might 

U) Cr. Kuv. App. No. ]10 of 1010. 
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complain that if the regular procedure had 
been foJIou-ed, they might hfive bad an on- 

. e -Manager tliat they 

were innocent and that it wa.^ desirable that 

tiiey should not be pro.seeuted, if they had 
come to this Court as soon as the -Maghstrate 
took rognr/ance of the ca^e and a.sked that 
he Magistrate’s order taking cognizance of 
the case be set aside, they might possibly 
l.ave obtaiAed an order staying proceedings 
until the ilanager had complied with tlie pro¬ 
visions of section 476. 

But these considerations have no place now, 
for the City .Magistrate has completed his in- 
qiiiry and has found that there is a prune, 
.tnrie case against the accused. 

It IS urged, liowever, that section 537 does 
not apply to cure the irregularity in the lAfana- 
ger s proceeding,s which must he taken to be 
under section 4/b, as this is not an appeal or 

revt.sion. aNo doubt section 537 applies in 
term.s to orders made in appeal or revision, 
but I think the principles there laid down 
must guide the Court in dealing with an ap- 
plication such as this under section *^15 other 
wise a committal order would he liable to be 
quashed because the Magistrate bad initialled 
Hie deposition of the witnes.ses instead of gig,,. 
,ii)g them, it lias also been s.jid that sec 
tion . 1 . 1 , can only be applied after the case is 
I eeuled f,m .t i.s „„t till then that it can be 
deter,,,,ned whether the i.Tegularity has cans- 
ed a failure of jusfice-see Sen y 

Jogesh a). But the inquiry i„ this case has 
p.'oceeded f.ar enougl, to enable the test .'e- 
qmved by the section to be applied for the 
chai-ge and the order of committal completely 

justifies the .Alanager’s order instituting the 

prosecution. ** 

It is np-t u,.ged that the Magist.-ate should 
not have framed a charge in respect of ti.e note- 
Of-hand wlien the sauctiou only i-efen-ed to 
Hie account hooks but section 195 sub-section 5 
I.s qu. e clear on this point. When the bar to 
le . lagistrate taking cognizance of the case 
has been removed by the sanction be may 
rame a cliarge .espeet of any other offence 

1 , tlierefoi-e, dismiss the application. 

(■■1) 2:i C. ns3: I C. W. ''''''""e'f- 
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CALCUTTA HIGH COURT. 

Crim:nal Revision No. 577 of 1911 

May 24, 1911. 

Pyesent: —Mr. Justice Caspersz and 
Mr. Justice Sharf-ud-din. 

RUDOLF STALLMAN— Petitioner 

VfilSUS 

FMPEROR —Opposite Party. 

Extradition Act {XV of 1903 )—High Court-i Charter 
Act (24 and 25 Viet. C. 104),.--. 15—High Courl^Ptorer 
of snpervi-'ion — A}>pcUate jnriadiclion. 

A ^rnsrifitrato actinj? nndor tho Kxtradition Act is 
not subject to any appellate jurisdiction: he makes 
incpiirv and reports tlic result to Govc'rnment. Con¬ 
sequently, the Iliirh Court cannot interfere with liis 
order. 

Application for quasliing the proceedings 
under sections 3 and 4 of tlie Extradition 
Act (X^'of 1903) pending against the peti¬ 
tioner in the Court of the District Magistrate 
of 24-Pergannahs. 

Messrs. Jackson, Stephen, K. iV. Chawihun 
and ^fr. Chippendale, for the Petitioner 

JUDGMENT.—This is an application 
under section 15 of the Higli Courts 
Act, 1861, in respect of certain proceedings 
under the Indian Extradition Act, 1903, 
pending before the District Magi.strate of 
the 24.Pergannahs at Alipur against the 
petitioner Rudolf Stallman alias Rudolf Von 
Konig who was originally arrested on board 
the SS. Caspian as the steamer W9.s coming 
up the river Hughly on her way to the Port 
of Calcutta on the 26th April 1911. 

The proceedings are in apparent com¬ 
pliance with the Extradition Act, but we 
are invited to issue a Rule and to call up all 
the papers of the case in order to quash the 
proceedings on two grounds (1) timt the 
District Magistrate of the 24-Pergannah8 has 
no jurisdiction in the matter; aiid (2) that 
there is no legal evidence before the District 
Magistrate to justify the detention of the 
petitioner. 

We have carefully considered this applica¬ 
tion since hearing learned Counsel yester¬ 
day, and, in our opinion, we have no jurisdic¬ 
tion in the matter. 

Section 15 of the Charter Act gives this 
Court “superintendence over all Courts which 
may be subject to its appellate jurisdiction.” 
The District Magistrate of the 24-Pergannahs 
acting under the Extradition Act, is not 
subject to any appellate jurisdiction: he 
makes inquiry and reports the result to 
Government: his powers are specially con¬ 
ferred for the limited purposes of the Act. 


No appeal lies to this Court from the decision 
which any Magistrate may arrive at under 
the Act, On this ground alone, if for no 
other reason, we must decline to interfere. 

Tlie same view was adopted by Hill and 
Stevens, JJ., on the 5th January 1898, on an 
application by Mahant Dei'aDas{l}, in respect 
of an inquiry pending before the Magistrate 
of Mozufferpore under the provisions of sec¬ 
tion 14 of Act XXI of 1879. The learned 
Judges observed:—“We do not think that we 
possess any power to control or interfere in 
the conduct of an inquiry under section 14 of 
the Act” and, in another passage, they say,— 
the competencj' of a Magistrate lo hold an 
inquiry under the section depends on the 
autliorization of the executive Government” 
such authorization (under section 14) was by 
means of an order to any Magistrate who 
would have had jurisdiction to inquire into 
the offence if it had been committed within 
the local limits of his jurisdiction directing 
him to inquire into the truth of such accusa¬ 
tion. ’ The language of the present Act is 
tlie same in essentials. Here, we may observe 
that the words local limits” do not refer to 
the territorial jurisdiction of the Magistrate 
selected by Government to conduct the in- 
quiry, for any Magistrate” may be so au- 
tliori/.ed, if he be a (irst Class Magistrate or 
a Magistrate empowered by the Local Govern¬ 
ment in that behalf. 

Ihe petitioner is not without remedy. He 
may, under section 3 (6) of the Act, submit 
any written statement for the consideration 
of the Government, and if the report of the 
Magi.strate or the written statement of the 
petitioner, raises an important que.stion of 
law, that question may be referred to this 
Court for decision. This special procedure, 
it seems, takes the place of that indicated in 
section 491 of the Code of Criminal Proce¬ 
dure which gives directions of the nature of 
a naheas corpus. If tlie Legislature had in¬ 
tended that proceedings under the Extradition 
Act should be subject to the superintendence 
of this Court, it would not have provided the 
machinery we have just mentioned. 

It may be added that the proceedings 
against the petitioner may be stayed under 
section 5 (2) of the Act by Government and 
not by this Court. 

We have also examined for ourselves the 
procedure under the English Statute, but it 

(l) 10 Ind. Caa. 946; 15 C. W. N. 735. 
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would serve no useful purpose to fortify our 
conclusion by discussing it. 

The application is refused. 

Application refuseil. 


MADRAS HIGH COURT. 

Criminal Rrvision Case No. 7b of 1911. 

(Criminal Revision Petition No. 61 of 

1911). 

May 4, 1911. 

Present: —^Ir. Justice Sundara Aiyar and 

Mr. Justice Ayling. 

In re KACHI MADAR LABHAI— 

Petitioner. 

Cnmwml Procedure Code {Act T o/1898), m. 202, 
Prosecution ordered unders. 47C on evidence taken 
under s. 'JO'I-^Whether valid—Dismissal oj complaint 
under s. 202—Further iwiuiry ordered 6{/ Sessions Judge 
—Sessions Judge's order silent as to order for pntse- 
eution by lower Court under s. dlG—Whether amounts 
to a quashing of the order. 

Per Sundara Aiyar,J .— Whero a Ma"istnite ilismisses 
a complaint as the rosuh of an in<nnry umloi section 
202, Criminal Procedure Code, and at tlio same time 
orders tlio piweention of the complainant under 
section •l-7l>) and the Sos.'^ions .Ind^e in revi.<ion directs 
further iiKpiiry without snyin'r anything as to the 
order under sectioji 470. the latter order does not 
pease to Ik* operative without Leing (plashed. 

Kannnilah v. Fmperor, 12 C. W. X. 1; 6 C. L. J. C03; 
C Cr. L. J. 354, explained and distingui.'ihed. 

Per Sundara Aiyar, ./. (Ayling, J., dissenting).—\u 
ordi'r i>assed under section 470, Criminal Procedurr- 
Code, based on evidence taken under section 202 
which is not legal evidence, is illegal. Contra, if the 
order was passed ojj the sworn statement of tlie 
complainant alone. 

Queen-l'inpress v. Vencaframanna, 23 M. 223; 
Asmatulla v. Emperor, 4 C. \V. N. 300; In re Chotalal 
Mathuradas, 22 B. 930, referred to. 

Obiter .— Jf the order were ]>a.«sed on the sworn 
statement of the complainant tilone it would heopen 
to the objection that tlio complainant was not allowed 
to adduce nil his evidence in 8ui)port of the complaint. 

Laljee Oope v Giridhari Chandhri, 5 C. W. X. IOC; 
(^iiren-Emprcss v. Shamlal, 14 C. 707, it*feried ‘o. 

. J .—An order may be passed under sec- 

tion 470 of the Criminal Procedure Code ns the result 
of an inquiry under section 202. The wording of 
section 470 is wide enough to eo^•er the consideration 
of other than strictly legal evidence. 

Petition, under .sections 4:15 and 439 of the 
Criminal Procedure Code, praying the Higli 
Court to revise and cancel the order dated 
the 22 nd November 1909, passed under sec¬ 
tion 476, Criminal Procedure Code, by the 
first Class Sub-Divisional Alagistrate of 
Tulicorin, in C. C. No. 119 of 1909 on hia 
file. 

Mr, P. Appasawmif for the Petitioner. 


held a preliminary 
202, Criminal Pro¬ 
issuing process for 
accused and, after 
of ihe investigation, 


JUDGMENT. 

Sundara Aiyar, J.— This is an application to 
set aside an order of the Sub-Divisional 
Magistrate ofTuticorin passed under section 
476, Criminal Procedure Code, directing 
the prosecution of the petitioner for offences 
under sections 182 and 211 of the Indian 

Penal Code. The circumstance.? under which 

the order was passed are briefly as follows. 
The petitioner laid a complaint before the 
Sub-Divisional Magistrate of extortion and 
receiving illegal gratification against four 
persons, t^vo of whom were Police Officers. 

The Magistrate, after the examination of the 

complainant on oath, 
inquiry under se«!tion 
cedure Code, without 
the appearance of the 
considering tlie result 
he dismissed tlie complaint and directed the* 

prosecution of the complainant as mentioned 

above on the 22nd November 1909. The 
complainant applied to the Se.ssions Judge 
of Tinnevelly for the revision of the order of 
dismissal of the complaint. His applica¬ 
tion wassuccessful and the Sessions Judge 
directed a further inquiry into the case. 
The Sub Divisional Magistrate issued sum¬ 
monses to the accused- The Sessions Judge 
in disposing of the complainant’s petition 
for revision, passed no order with respect 
to the direction of the Sub-Divisional Magis¬ 
trate for the prosecution of the complainant 

nor did the Sub-Divisionnl Magistrate, after 
discharging the accused, again pass any 
fresh orders under section 476, Criminal 
Procedure Code. The Head-Quarters Deputy 
Magistrate of Tinnevelly, to whom the Sub- 
Divisional Magistrate had forwarded the re¬ 
cords under section 476, Criminal Procedure 
Code, passed orders on receiving theSessions 
Judge’s order that the proceeding abated 
and he took no action thereon during 
the pendency of the revision petition before 
the bessions Judge and the re-trial by the 
Sub-Divisional Magistrate. After the order 
of discharge by the latter Magistrate the 
Pro.secuting Inspector requested him to pro 
ceed with the inquiry. The Deputy Jla^is 

trate was of opinion that as he had passed 
orders that the proceeaings abated, hecould 
not take fresh proceedings without an order 
from a superior Court. The complainant 
before the Sub-Divi.sional Magistrate asks us 
in this revision petition to set aside his order 
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dated 22nd November 1909 with a view to 
prevent the proceeding against him before 
the Deputy Magistrate being revived. Mr. 
Appasawmi who appears for tlie petitioner 
lias urged two grounds for our interference, 
first, that the order under section 476, 
Criminal Procedure Code, ceased to be opera¬ 
tive when the Sessions Judge quashed thp 
Sub-Divisional Magistrate’s order of dismissal 
of the complaint, secondly, that the order 
being based on the materials placed before 
the Sub Divisional ]\lagistrate at the pre¬ 
liminary inquiry and that inquiry not being 
of a judicial chaiaeter the order *was illegal 
and made without jurisdiction under section 
476, Criminal Procedure Code. 1 am unable 
to agree with him with respect to his first 
contention. The order under section 476 of 
the Criminal Procedure Code was distinct 
from tlie order of dismi.ssal. The Sessions 
Judge in directing furtlier inquirydid not 
decide that the Sub-Divisional Magistrate’s 
view as to the falsity of the complaint was 
incorrect. The order to make further inquiry 
was, on the other hand, quite consistent with 
his concurrence with the Magistrate as to 
the probable nature of the complaint. The 
case relied on by the learned Counsel, 
Kannnllah v. The /i’r»pcror(l),doesnotsupport 
his contention. That case merely decides 
that when an Appellate Court dissents from 
the opinion of tlie Court of first instance 
deciding at the hearing of the suit that a 
statement made by a person was false and 
revei’ses the decree of that Court, an order 
under section 476 of the Criminal Pro¬ 
cedure Code, passed l>y the lower Court 
directing the prosecution of the deponent 
should be quashed. It does not support the 
contention that the order ceases to be opera¬ 
tive without being quashed. 

Mr. Appasawmi’s second contention is 
sound in my opinion and should be upheld. 
Section 476, Criminal Procedure Code, em¬ 
powers a Court to direct a prosecution onlj' 
when it is of opinion that there is ground 
for inquiring into any offence referred to in 
section 195 and committed before it or 
brought under its notice in the course of a 
judicial proceeding” after making any pre¬ 
liminary inquiry that may be necessary. A 
preliminary investigation by a Court under 
section 202, Criminal Procedure Code, is not 

a judicial proceeding and it has been held 

(1) 12 C. W. N. 1; 0 C L. .T.703; 6 Cr. L. J. 364. 


that a person cannot be prosecuted for 
an offence brought to the notice of the Court 
durmg such investigation (See Queen-Empress 
V. Venhataramanna (2). AsmatuUa v. The 
Empror (3) and In re Chotalal Mathura- 
dass (4). The order of the Sub-Divisional 
Magistrate in this case was admittedly based 
partly at least on what appeared at the pre¬ 
liminary investigation. The Magistrate .says, 
There are discrepancies wliich appear in 
the evidence adduced by the complainant to 
support his case. It is very plain that the 
story is a fabrication. In the original 
complaint the man who is said to have gone 
to complainant’s house to fetch the money 
IS not the same man who is brought forward 
to state that he played this part in the 
affair.^ I here are other discrepancies as to 
time. The deposition of the witnesses at 
the investigation were not made on oath. 

It is clear to my mind that an order under 
section 476, Criminal Procedure Code, based 
on statements which do not constitute legal 
evidence is illegal. This is, if nece.'asary, 
rendered dearer by section 478 of the Criminal 
I rocedure Code which authorises the Court 
acting under section 476 to "complete the 
inquiry” and commit the accused person “to 
take his trial before the High Court or Court 
of Session as the case may be.” It is, of 
course, impossible to hold that a committal 
could be made on what is not legal evi¬ 
dence, and ] think it is equally clear that 
an inquiry which is to be completed must be 
of the same character as the completing 
portion. Ihe words, therefore, in section 
4*6, Criminal Procedure Code, “when any 
Civil, Criminal, or He venue Court, i.s of 
opinion that there is ground for inquiring 
into any offence . . . should be con¬ 
strued as meaning when there is legal ground 
for inquiring, etc. This is al.so dear from 
the fact tliat the matter sliould be brought 
under the notice of the Court in the course 
of a judicial proceeding in which evidence 
must be taken according to rules of law. 
What the section requires is that the Court 
should be of opinion that a prim t facie 
case has been made out against the accused 
justifying an inquiry similar to what is 
required when a Court grants sanction for 
prosecution under section 195, Criminal 

(2) 23 M. 223. 

(3) 4 C. W. N. 366. 

22 R. 936. 
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Procedure Code. It has never been doubted 
that under section 195, Criminal Procedure 
Code, sanction can be accorded only on legal 
evidence. There is no reason for holding a 
different view with respect to section 476 
of the Criminal Procedure Code. In my opi¬ 
nion the Court directing a prosecution under 
section 476, Criminal Procedure Code, really 
takes a heavier responsibility on itself tlian 
it does in merely granting a sanction to a 
private party to prosecute. There are 
various provisions in the Criminal Procedure 
Code entitling a Court to initiate an inquiry 
on information received or on suspicion, but 
section 476, Criminal Procedure Code, does 
not authorise it to do so. Moreover, an 
order under that section, in so far as the 
Court making it is concerned, is a tinal order 
and not merely one initiating proceedings 
thougli the order is preliminary to proceedings 
in anotlier Court, just as an order of com¬ 
mittal to a Court of Session is. i am, there¬ 
fore, of opinion that the Sub-Divisional Magis¬ 
trate had no power to pass the order under 
section 476, Criminal Procedure Code, on 
what appeared before liim at the preliminary 
investigation. There may be cases where a 
Magistrate miglit come to the conclusion on 
the sworn statement of tlie complainant 
alone, that his complaint-was falseand it may 
not be illegal to pass an order under section 
476 on what appears in the sworn state¬ 
ment. But here tlie order is not based on 
the complainant’s statement alone and material 
reliance was placed by the Sub-Divisional 
Magistrate on the statement of complainant’s 
witnesses not made on oath. If the order were 
made on tlie sworn statement only, I should be 
prepared to hold that the Magistrate did not 
exercise a sound judicial discretion in passing 
the order and to set it aside on that ground. 
It has been held in several cases tliat it is 
unfair to direct a prosecution under .section 
182 or 211 of the Indian Penal Code without 
giving complainant an opportunity to adduce 
all his evidence in support of his complaint. 
Hee Lolji Qope Oiriilhari Chnudhury (5) and 
Qtieen-Empress v. Sham Lai (6). It was open 
to the Sub-Divisional Magistrate in this case 
to pass fresh orders under section 576 of the 
Criminal Procedure Code after the discharge 
of the accused if the evidence taken on oatli 

justitied such an order in liis opinion, He 

(6) 6 C. W. X. 100. 

(6) 14 C. 707. 


lias not, liowever, done so, and this Court is 
concerned only with the order pas.sed on the 
22i)d November 1909. 1 would set aside tliat 

order. 

Ayling, J. — With great deference to rny 
learned brotlier whose judgment 1 have iiad 
the advantage of readifjg, I am ur.able to 
cnicuriii Ids view that an order under section 
476 of the Criminal Procedure Code must 
necessarily be set aside, because it proceeds 
(wholly or partly) on a consideration of the 
result of a preliminary inquiry under section 
202 of the Criminal Procedure Code. Tiie 
wording of section 476 (wlien any Civil, 
Criminal or Revenue Court, is of opinion 
that there is (/round for imiuinj into any 
otfence, etc.,) is wide enough, in rny opinion, 
to cover tlie consideration of other than 
strictly legal evidence already on record. 
The result of an inquiry under section 202 
has to be taken into consideration by the 
ilagistrate in deciding wlietlier to dismiss 
the complaint or proceed with the ease {vide 
section 203) and J cannot see why it may not 
be legitimately considered before passing an 
order under section 476. 

1 do not propose to deal witli tlie ques¬ 
tion in detail, because, nevertheless, 1 concur 
in the order proposed by my learned borther. 

1 quite agree that strong reasons are required 
to justify an order under section 476 in cases 
wliere the complainant has nut been allowed 
to adduce the whole of his evidence in 
support of his complaint. In the present case 
only tliree of petitioner’s nine witue.sses were 
examined by Mr. Stodart. His Vakil’s prayer 
for the production and consideration of cer¬ 
tain Police records was disregarded -and the 
Magistrate’s order now sought to be revised 
wliile containing sulficient ground for dismiss¬ 
ing the complaint, gives reasons which I 
should certainly not regard as adequate ground 
for ordering prosecution. It is an order 
passed somewhat hastily and after very imper¬ 
fect inquiry and one whicli, in my opinion, 
cannot be upheld on its merits. I, therefore, 
concur that the order of the Joint Magistrate 
under section 476 of the Criminal Pro¬ 
cedure Code dated the 22nd November 1909 
should be set aside. 

In the result the order of theSub-Divisional 
Magistrate, dated 22nd November 1909, is set 
aside. 


Order set aside. 
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(s. c. 7 N. L. 11. 65.) 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 241 of 1910. 
August 12, 1910. 

Present-.—Mr, Skinner, A. J. C. 
EMPEROR —Complainant 


versus 

Musammat KACHRI and another—Accdsed. 
Criminal Procedure Code {Act V of 1898), it. 339— 

Pardon, forfeiture oJ~Commitmcn( of approver for 

offence in respect of u hich pardon tenderedSo order 

revoking pardon neccssary—Duty of Court truina 
approver. ^ 


*1 intended to prosecute nn approver for 

the offence m respect of which a pardon was tend¬ 
ered to, and accepted by him, an order revoking the 

pardon is not necessary. 

The question whether a pardon has in fact been 
lorteited by an approver having, by either wilfully 

concealing anything essential or by giving false evi- 

dence, failed to comply with the condition on which 
the ^nder of pardon was made, is to be decided by 
the Court that is asked to try him for the offence 
in respect of which the pardon was tendered 

^mperor V 30 Bom. 611; 8 Born. L. K. 740, 

4 Cr. L. J. 346, followed. 


Revision, under section 216, Criminal Pro¬ 
cedure Code, against the order of the Addi¬ 
tional Sessions Judge, West Berar. 

JUDGMENT.—The Additional Sessions 
Judge asks me to quash the commitment of 
the accused women Kachri and Aheli, who 
have been committed for trial on charges of 
murder. They had been pardoned under 
the provisions of section 337 of the Code of 

Criminal Procedure, and examined as witnesses 

against other persons accused of the same 

murder but their evidence was disbelieved by 
the Sessions Judge, and the then accused 
were acquitted. 

The ground of the learned Additional 
Sessions Judge’s reference is, I understand, 
that no formal order forfeiting the present ac- 
cuseds’ pardons has ever been recorded, either 
by the Magistrate, who granted them, or by 
the Sessions Judge. He cites the decision 
of the Bombay High Court in Emperor v. 
Kotkia (1), but he does not seem to me to 
have correctly understood the effect of the 
judgments delivered in that case. Both the 
learned Judges, who dealt with it (Aston, J., 
at page 617, and Beaman, J., at page 620) 
point out in almost identical terras that ‘the 


(1) 30 Bom. 611; 8 Bom. L. R. 740j 4 Cr. L. J, 
346 


emperor r. BAKSHO. 

law contains no provision wliatever for any 
one withdrawing, revoking, or cancelling a 
pardon. And they proceed to hold that the 
question whether a pardon has in fact been 
forfeited by the approver’s having ‘either 
wilfuly concealed anything essential or by 
giving false evidence not complied with the 
condition on which the tender was made’ is 
one to be decided by the Court that is asked 
to try him for the offence in respect of which 
a pardon was tendered to him. 

Without committing myself to agreement 
with everything stated in the judgments of 
those learned Judges, I see no reason to dis¬ 
sent from that concluison, and in view of it 
1 see no illegality in the commitment under 
reference. The records will, therefore, be re- 
turned to the Additional Sessions Judge, who 
should proceed to dispose of the case with as 
littJe further delay as possible, deciding first 
whether the accused persons have forfeited 
the pardons, which he has found were 
tendered to, and accepted by them, and if 
le decides this question against either or 
both of them, then deciding whether the 

charge of murder is proved against such 
person or persons. 

Case remanded. 


oicNij jumuiAL COMMISSIONER’S 

COURT. 

High Court Jurisdiction, 
Criminal Reports Nos. 32 and 33 of 1911, 

June 1, 1911. 

Prescnh~^lv. Pratt, J. C. and Mr. Crouch, 

A, J, Ct 

emperor 


BAKSHO valad TAHIRO and another— 
Criminal Irocedure Code {Act V of IbOS), s. 476- 

Judicud procceding-T-ansfer appUcation-Eu^amina- 

tion of ivitneescs after dispoml-^Prosecution ofxvitnesses 
not legal. •' 

During tho pendency of a case of Wot before a 
Jla^stratc, some of tho accused applied fo the Sub- 
Divisional Magistrate to transfer tho case on tho 

ground aim that the Magistrate had received a 
bribe in the presence of A. and B. 


The Sub.Divisional Magistrate made an order 
transferring tho case and thereafter recorded the 
statements of A. and B. on oath. Ho then made an 
order under section 476, Criminal Procedure Code, 
directing their prosecution for an offence under 
section 193, Indian Penal Code: 
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Held, fhat the proceeding before the Sub-Divisional 
Magistrate was clearly not a judicial proceeding, ns 
there was no case pending in his Court for ho liad 
already disposed of the application for transfer. 

Reg. V. Venkatacalam Pehari,2 M. H. C. R. 43, relied 
upon. 

Held, further, that the statements of A. and B. 
having been made coram non judicc were not evi¬ 
dence. The act of the Magistrate was not a Magis¬ 
terial act, consequently ho had no jurisdiction to 
administer the oath. 

Hart Charan v. Qucca, 27 C. 455, relied upon. 

In the circumstances the Magistrate’s order under 
section 476, Criminal Procedure Code, was made 
without jurisdiction. 

Mr. Raymond^ for the Crown. 

JUDGMENT.—This is a report by the 
Sessions Judge, Hyderabad, of a proceeding of 
the Sub-Divisional Magistrate, Noushahro. 

A case of riot against one Jiand and others 
waspending before the third class Magistrate 
of Kandiaro. Some of the accused then 
applied to the Sub- Divisional Magistrate for 
transfer of the case alleging infer aha that 
the third class Magistrate had received a bribe 
in the presence of two witnesses Eaksho and 
Kadirbaksh. 

The Sub-Divisional Magistrate made an 
order for the transfer of the case on the 
28th October, 1910, and then afterwards on 
14th November, 1910 examined Baksho and 
Kaderbaksh on oath in order, apparently, to 
satisfy himself as to the falsehood of the 
allegations made against the third class 
Magistrate. After taking their depositions 
on oath, he ordered under section 476 their 
prosecution for an offence under section 193, 
Indian Penal Code. This assumes that the 
proceeding before the Sub-Divisional Magis¬ 
trate was a judicial proceeding. 

But the proceeding before the Sub-Divisional 
Magistrate was clearly not judicial. A 
judicial proceeding has been said to include 

a step taken by the Court in the course of 
the administration of justice in connection 
with a case pending” Reg. v. Venkatacalam 
Pehari ( 1 ). Here there was no case pending 
in the Court of the Sub-Divisional Magis¬ 
trate for he had already disposed of the 
transfer application. 

Mr. Raymond urges that the offence 
might fall under the second part of section 
193 giving false evidence in a proceeding 
other than a judicial proceeding. But the 

(1)2M. H. C. R. 43. 


answer to this is two-fold. In the first 
place, the statements made by Baksho and 
Kadirbaksh were not evidence for they were 
coram non judice. The Magistrate was not 
acting qua Magistrate and had no jurisdiction 
to administer the oath. See on this point 
the case of Hart Chara7t v. Queen (21. 

Again, if the proceeding before the Sub- 
Divisional Magistrate was not a judicial 
proceeding, he had no jurisdiction to take 
action under section 476, Criminal Procedure 
Code. 

We, therefore, reverse the order made by 
the Sub-Divisional Magistrate for the pro¬ 
secution of Baksho and Kadirbaksh. 

Order reversed. 

(2) 27 C. 4.55. 


MADRAS HIGH COURT. 

- Criminal Revision Case No. 607 of 1910 
(Criminal Revision Petition No. 305 

of 1910.) 

May 4, 1911. 

Present: —Mr; Justice Ayling 

CHEDULURU BANGARAYA— 

Petitioner 


versus 


EMPEROR —Respondent. 

Cnminal Procedure Code I'o/1898), . 4 , 476 — 
Postponement of proceedings under this section till 
termination of original case, whether legal. 

Proceedings under section 476, Criminal Procoduro 
Code, should not be postponed till after the disposal 
of the original case. * 

Where, at the request of the petitioner, the Joint 
Magistrate transfeired a criminal case pendinir 
against him from the tile of the Salur to that of the 
Bobbin Magistrate, but by an order, under sec 
tion 476, Criminal Procedure Code, deferred taking 
action against him till the disposal of tho case bv 
the Bobbili Magistrate: ^ 






t 

order. 

Aggakannw Pillay v. Emperor, 32 M. 49; 1 Ind Ca^ 
597; 19 M. L. J. 42; 4 M. L. T. 404; 9 Cr L J 4?’ 
referred to. • • 

Petition, under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court to revise the order of the Joint Magis¬ 
trate Parvatipur Division, dated the 27th July 

1910, on the Salur Magistrate’s Arzi, dated 
the 20th April 1910. 

Mr. V. Bamesam, for the Petitioner, 
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The Public Prosecutor (Mr. 0. F. Napier), 
for the Crown. 

OHDER.—The explanation of the Salur 
Sub-Magistrate was received on 27th April 
1910. On the 2ncl May 1910 the Joint 
Magistrate passed an order transferring the 
case as requested by tlie petitioner to the 
Bohbili Sub-Magistrate but reserved tlie con¬ 
sideration of tile propriety of taking action 
against tiie petitioner till after disposal of tlie 
case by the Bobliili Sub-Magistrate. It is 
difficult to imagine liow tlie issue of that 
case could affect tlie question of ordering the 
petitioner’s prosecution. The matter was 
agfiin taken up only on the 2btii July 1010 
when the petitioner wns called on to show 
cause and order under section 47o, Criminal 
Procedure Code, was not passed till 27th 
July 1910. The delay is fatal to its legality; 
ivdcdiscussionof tlie Pull Bench in Ayj/nkatuii 
nilai V. Emperor (D. 

The order of the Joint Magistrate is .set 
aside. 


^ hAcr set aside. 

(1) 32 M. 41); 1 In(]. Cas. ijU"; ID M. L. J. 42; 4 .\|. 
L. T. 40h <JCr. L. J. 41. 


MADRAS lilGPI COURT. 

Vacation Sittlngr. 

CKiiiiNAL Revision Case No 274 of 1911 

May 13, 1911. 

Present: Justice Sundara Aiyar. 

In re BILLA APPAYYA— Accused. 

(In Criminal ^Iiscellaneous Case No. 24 of 

1910 ON TUB FILE OF THE Su U-Dl VISIONA L 

Magistrate of Pdttor). 

Criminal Procedure Code (.(■Ir/ V of J89S), k. 110_ 

Security procecdings^Dcmandiny security from a per¬ 
son trying to reform himself. 

Wlierc it is found that an accused person is 
trying to reform himself and has for a fortnight led 
an honest life, security should not bo demanded from 
him under section 110, Criminal Procedure Code, on 
the ground that there was no guarantee that ho had 
monded bis ways. 


Section 110 of the Criminal Procedure Code, 1898, 
is preventive, and not punitive. Its object is to j)ro. 
toct society against persons who are so likely to com¬ 
mit offences that it is not advisable to leave them at 
large unchecked. It is very undesirable to proceed 
under that section against a person who is trying to 
reform himself and to live an honest life. 

Ihe Public Prosecutor, for the District 
ilagi.strate. 

ORDER.—The District Magistrate observes 
tliat at the time that proceedings were initiated 
against the accused, Billa Appayya, he was 
engaged in honest work in the neighbourhood 
of Cliarmadi but tliat be had been there only 
for a fortnight. He says,—*‘The fact is 
no guarantee that he has mended hi.s ways,” 
He, tlierefore, confirmed the first Class 
Magistrate’s order requiring the accused to 
give security for good behaviour under sec¬ 
tion 110 of the Criminal Procedure Code. 
In my opinion, security should not have been 
demanded on the facts found. Section 110 is 
preventive and not punitive. Its object is 
to protect society against persons who are so 
likely to commit offences that it is not ad¬ 
visable to leave them at large unchecked. It 
is very undesirable to proceed under that 
section against a person who is trying to 
reform himself and to proceed under that 
life. It is true that a fortnight’s attempt 
to reform is no guarantee that the accused 
has ceased to be a source of danger to 
tlie community, but it is obvious that he 
could not become an honest man without 
being given time to do so. Proceedings 
under section 110 are discretionary and ought 
not to be resorted to except in cases where the 
present conduct of a person renders it 
neces.sary to do so. I set aside the order of 
the first Class ^Magistrate and direct that 
Billa Appayya, the accused, be set at liberty. 

Order set aside. 
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CALCUTTA HIGH COURT. ^ 
Miscellaneous Civil Appeal No. 350 

OF 1910. 

May 9, 1911. 

Present—Jnstice Cox© and 
Mr, Justice Teunon. 

ALOKESHl DASI-Jodoment-debtor — 

Appellant 

biraj MOHINI DASI—Decree-holder— 

Respondent. 

Civil Procedtire Code {Act V of 1908), «. 47 omM). 
XXI r. 90—Fraud—Payment to decree-holder before 
date of sale—Fraud hi conduct or imblicnHon of >>alc— 

Second appeal^ whether lies. 

All application to sot aside an execution-sale was 
niudo on the ground of fraud, the fraud being that 

the decree had boon satisfied by payment to the 

husband of the decree-holder on the day before the 

sale, but the payment was not certified and the sale 

was held: , 

Held that the matter did not come within the scope 

of Order XXI, rule DO, of the Code, inasmuch as the 

fraud alleged was not fraud in the conduct or pub- 

lication of the sale, but it came within the scope of 

section 47 of the Code, and that, therefore, u second 

appeal la7: . _ . 

Held, also, tlial so far as the execution Court was 

concerned, the pavinent could not be regarded as hav¬ 
ing been made and the allegation of frauil ennse- 
quontlyfcll to the ground, and that the sale could 

not be set aside. 

Appeal from the order of the District 
Judge of Hooghly, dated March ISth, 1910, re¬ 
versing tliat of the Munsif of Howrah, dated 

Octoher ind, 1909. 

Babu Trailahyn Xoth Ghose, for tl.c Appel- 

lant. _ , 

Babu Shih C/iant/ni Pnlit, for tbe Respond¬ 
ent. 

JUDGMENT.—This was an application 
to set aside an execution sale on tbe ground 
of fraud, tbe fraud being that tbe decree had 
been satisfied by payment to the husband of 
the decree-holder on the day before the sale. 
The application was granted by tbe Munsif; 
but on appeal the learned District Judge held 
that it did not come within the scope of Order 
XXI, rule 90, of the Code of Civil Procedure 
inasnuch as the fraud alleged was not fraud 
in the conduct or publication of tbe sale. 
He held, therefore, that there was no ground 
for setting aside the sale under that section 
and accordingly allowed the appeal and set 
aside tbe order of tbe Munsif. 

The judgment-debtor appeals to this Court. 
A preliminary objection is taken that no ap¬ 
peal lies. No doubt, if the matter oame within 
the scope of rule 90, no second appeal would 


lie to this Court; but it appears to us that the 
matter does not come within that rule, but 

within the scope of section 47 of the Code of 
Civil Procedure. 

We think, therefore, that the decision of 
the learned District Judge was not correct: 
for although he was right in holding that 
the sale could not bs set aside under the 
provisions of rule 90, that was no reason why 
he should not have disposed of the matter 
under section 47 of the Code. But in the 
circumstances of the case, it seems to us that 
nothing could possibly be gained by a re¬ 
mand to the District Judge for decision of 
the question whether tlie sale ought to be set 
aside under section 17 of tbe Code. The 
only fraud which was accepted by the Munsif 
was that the decree had been satisfied and 
money paid on the day before the sale, that is 
to say. on the 17tb January 1909. But it is 
admitted that this payment was not certified 
and this application to set aside* the sale, 
which was the first action taken by the 
judgment-debtor, is dated tlie 22nd April, 
that is to say, more than ninety days after 
the payment. The executing Court, there¬ 
fore, and the District Judge in appeal tliere- 
from could not recognize that payment in any 
way under Order XXI, rule 2; and could not 
hold that the sale was rendered fraudulent 
by the fact of that payment. That being so 
notliing would be gained by remanding the 

case for further decision. 

It has been argued that the judgment- 
debtor was entitled to an extension of the 
time allowed him for certifying payment, by 
reason of the fraud of the decree-holder; but 
his petition has been read to us, and it is 
perfectly clear that in that he did not allege 
any specific fraud such would entitle him 

to any extension of time. So far, then, as 
the execution Court is concerned, the money 
cannot be regarded as having been paid; 
and that being so the whole allegation of 
fraud on which the petition is based necessari¬ 
ly falls to the ground. 

The appeal is dismissed with costs, one 

gold mohur. 

Appeal lUsniissed, 
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NTIFF 




lUCHA PANDE and otheiis— Dependants 

p. afc’SPONDENTS. 

price,,ffnLl "> 

— loss „f p,,:.emplivc riuhl ’""■'’"■‘"’lal./f 

A pre-cnpio,- ,loes not i„so hi, „V|,, i, 

Tolnsiny to puirhns.. nl tho r 1,.^ 

proiiorf.v Is ofFDPoJ ff» i • i ai uincli tho 

l->ve.l H.at tliR; ph" r ho" 

InJJa Prn.n<7 y Pchi I\-l.Z7T\ 

V. Ishar Dhs, A. \V \ j*- ^tjV ^ 

I‘ii.,. .\. \y. X nsspi'' n,i,i V, 

S* »'.S 

Mr. I.okn! I’rashcl. for tlie Appell,,„t 

Ic] Bahadur Sn-nrn for H.o R i . 
JUDGMENT Ti • ’ * * Respojuleiifs. 

of a Vo "PP"“' ''■•■■'‘•a out 

dismissed h! ,hr''r"’‘’‘''T 

-as aoW to the" deTe'n 

consideration of Rs l 00 " 

'eged in his plaint ti nt' tl '''' 

bat that the real consideration tvas Rs 800 

sV r r‘“ 

the7ro7\llV“cVf909 '-'-V -- 

that he was about to qp)l fho • tated 

the vendees for Rs 1 500 inri h 

pwn.i..,,d ti. ..-S".,?' , 

property for that price ‘ 

r9o“9"\hf'7'’^^' r“ Ma7h 

reply was one 77.'“ 071 C 

msthe plaintiff. 3 br^h^^ .sentalj ^ 

Ire wm- "“1 ro-shaVera 

-ere willing to purchase the property for 


Rs ^00 which he said was the real price 
of the property The plaintiff himself sent 
10 reply and for this reason the learned 
Judge was of opinion that as the plaintiff 
h mself paid no attention to the notice sent 
bj the vendor, he was not entitled to rely 
on the reply which was sent by his brother. 
'\ e do not agree with the learned Judge 
on this point. It iq true that the plaintiff 
as lumturJur had the right of pre-emption 
but he was a member of a joint Hindu 
family and the vendor issued his notice to 
all the members of the joint family. The 
rea.sonable view to take in respect of the 
reply is that it was sent on behalf of all 
the per.sons to whom the original notice 
-as addres.sed and as an answer to that notice. 

I herefore, it must be taken to be an answer 
lint only on behalf of the plaintift’s brother 
hut also on helialf of the plaintiff himself, 
the effect of this answer was that the 
plaintiff was willing fo purchase the pro- 
perty for what was the real consideration 
for the .calc. The plaintiff and his co-sharers 
did not believe fhat Rs. ],.500 was the real 
consideration and, therefore, they refused 
to purchase for a price which they honestly 
heiieved fo be considerabJy in excess of the 
real price. The fact that the Court of first 
in.stance found the real price to be far 
below the amount mentioned in the sale- 
deed and the notice is a circumstance which 
suggests that the plaintiffs were j.ustified in 
lelieving that the property was not being 
sold for the price mentioned. The plaintiff 
swore tliat tlie property had been purchased 
yy the vendor for Rs. tOO only a few years 
before the date of the .sale in question. So 
that it may be reasonably inferred that in 
lefusing to purchase for the price mentioned 
the plaintiff was under the hona fide belief 
that tlie refusal to purchase was due to the 
belief that the price of the property had 
been greatly inflated. That being so, this 
case come.s within the purview of the 
ruling of this Court in Lajja Prasad v. Pehi 
Prasad (1). 

In fhat case it was held that a person 

having a right of pre-emption does not lose 

it by lefnsing to purcliase the property 

at the price at which it was offered to him 

because be believes that snoh price is in 

excess of the real price where the belief is 

entertained and expressed in good faith. 

(1)3 A. 236. 
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This case was followetl in .AwitV Chand v. 
Ishar Diis (2). BhoH Bihi v. Fahima Bihi 

(3) and in Kanm Bahhsh v. Khuda Bahhsh 

(4) . In accordance with these rnlings 
we must hold that the plaintiff has not 
forfeited his right of pre-emption. Having 
regard, however, to the fact that he made un¬ 
true allegations in his plaint and deposition 
and also to the fact that the actual price has 
been found by the lower Appellate Court to 
be Rs. 1,500 we are of opinion that he must 


of the amount due to them under tlm 3 ninri^ntfe 

bonds execut3d by Ist defendant: 

Held, (1) tliat plaintiffs wore entitled to sue on the 
mortgages and that they were not bound to enforc 

specihe performance of Ist defendant s agieument; 

(2) that the 1st defendant was not entitled to 
refund of the interest he had paid in part performaneo 
of his obligations under the agreement. 

Appeal against the decree of the Subor¬ 
dinate Judge of the Nilgiris, in Original Suit 

No. 85 of 1907. 

;Mr. A. S. Cowddl, for the Appellant. 


•\ r 
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bear the costs of the litigation. 

We accordingly allow the appeal and decree 
the plaintiff’s claim for pre-emption condi¬ 
tional upon his paying Rs. 1,500 within two 
months from this date. In any event, the 
plaintiff must pay the costs of the respondents 
in all Courts including in this Court fees on 

tlie higher scale. If the plaintiffs fail to pay 
the purchase-money and the costs witiiin 

the time fixed thesuitwill stand dismissed. 

Appeal nUowfd. 

(2) A. W.N. (1882) 40. 

(31 A. W.N. (1882) 137. 

(4) 10 A. 247. 


MADRAS HIGH COURT. 

UiitST Civin Appeal No. 134 ok l£0b. 

April II, 1911. 

rwe«/:—Sir Ralph IJensoii, Judge, and 
ilr. Justice Sundara Aiyar. 

RUNGIAIl GOWN DKN— Appei i.wi' 

versus 

HAJEK FAKIR MAHOMED SAIT and 
OTHERS—Respondents. 

Murt<)age—Aijrcemeht hg third ixirtif to patj wottiioge 
amount to inoi'iijogiu’ and iHt€i'C»t — J'dvf-iy.iyiiu'ut »*/ 
interest —Breach ofother coiulitionnof ayreemeut —Itiyltt 
of suit by morlyayce on the morliJaye—^\'lielher mm/- 
yagee hound to refund the inneunf received from thtrd 
■party—Agreement (0 pay intending purrhater for not 
competifiy for purchase of property —Consideration. 

All agreemeut whereby a person undertakes topa\ 
money to another in consideration of the latter not 
competing for the purchase of certain jiroperty with 
the former is not illegal. 

Second defendant executed three mortgage-bonds to 
plaintiffs. First defendantentered into an agreement 
with the plnintitYs whereby be agreed to pay a 
certain portion of the principal within 3 months, 
the interest on the principal amount immedi¬ 
ately and to execute a fresh mortgage for the 
balance. The agreement was not carried out save 
that the Isfc defendant paid Ks. 10,000 out of the 
principal and the interest on the whole liability 
undertaken under the agreement up to a certain 
date. In consequence of tho breach of the agree- 
mont by 1st defendant plaintiffs sued for the balance 


spondents. 

JUDGMENT.- In this appeal, preferred 
from the judgment of the Subordinate Judge 
of tbe Nilgiris, tlie first defendant is the 
appellant. The facts necessary for the de¬ 
cision of the appeal are as follows; —The 
immoveable property described in scliedule= 

1 and 2 of tbe plaint was mortgaged by 
tbe second defendant to tlie plaintiffs on 
the 22nd October 1897 under Exhibit A 
to .secure the re-payment of a sum of 
Rs. 20,000. Tlie rate of interest provided was 
21 per cent, per annum subject to the accept- 

luce of 12 per cent, by the plaintiffs incase 

of punctual payment at tlie times stipulat¬ 
ed in the bond. The time h.xed for re¬ 
payment of the principal amount was the 
31st October 1900. He then executed an¬ 
other bond, Exhibit R,dated the 22nd August 
1898 to the plaintiffs charging the same 
property for the re-payment of a furtlier 
sum of Rs. 15,000 re-payahle on the same 
date as the amount due under Exhibit A 
and containing similar provisions as to in¬ 
terest. For the aggregate amount of Rs. 35,000 
due under both these bmds and the 
interest due tliereon the second defendant 
also executed Exhibit C, charging the pro¬ 
perty described in schedules 1, 2 and 
3 of the plaint The first defendant's firm 
(wliich we shall hereafter call the first 
defendant), wishing to purchase the proper¬ 
ties in schedules 1 and 3 of the plaint, 
borrowed a sum of Rs. 9,000 from the 
plaintiffs, and for thi.s amount and for a 
further sum of Rs. 1,000 which the lower 
Court finds that the firm agreed to pay to 
the plaintiffs as a consideration fur the 
plaintiffs not competing for the purchase 
of those propei tie.«, the first defendant exe¬ 
cuted two pro-note.s for R.s. 10,000 on the 
12th May 1902. The second defendant then 
executed an agreement, E.xhibit V, ou the 
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12th i\Iay 1902, promising to convey to the 
first defendant those properties for Rs. 55 000 
made up for Rs. 9,000 paid in cash’ by 
means of the amount received by tlie first 
defendant from the plaintiffs on the pro¬ 
notes already referred to and Rs. 40,000 
yhich tile vendee agreed to pay to the plaint¬ 
iffs, Rs. 35,000 tliereof being the principal 
of the bonds, Exhibits A. B and C and 
Rs. 11,000 the interest wliicli had accrued due 
thereon. Tlii.s sum of Rs. 40,000 was payable 
within six months, then the second defend¬ 
ant was to execute a formal conveyance 
and tlie plaintiffs were to execute a re¬ 
conveyance to the secon.l defendant of the 
mortgaged properties not conveyed by him 
to the first defendant. On the same day 
f. c., the I'l'tli May 1902, the first defendant 
entered into direct relations with the plaint¬ 
iff’s and executed in tlieir favour Kxliibit 
I which, not being carried out at the time 
fixed therein, was afterwards renewed hy 
tlie execution of a fresh agreement, Kx- 
Inhit 1), dated the 5tli June 1905. ’ The 
object of both tliese agreemei.ts was to 
provide for the payment to the plaintiffs of 
the sum of Rs. 40,000 due to them on 
their mortgages as stated above and of 
Rs. lO.UOO due on the pro-notes. According to 
this agreement (Exliihit 1) flm first de¬ 
fendant was to pay Rs. Hi,000 out of (),« 
principal amount of the mortgages within 
six months and for tlie remaining Rs. .40,000 
a fresh mortgage was to lie executed to 
tlie plaintiffs. The first defendant agreed 
under Exhibit I to pay to the plaintiffs with¬ 
in six months a fui'tlier Slim of R<;. 10.000 
acknowledged as received as a loan hy the 
first defendant from tlie plaintiffs on the 
pro-note. Exliiiiit I also provided for the 
re-conveyance by the plaintiffs to the second 
defendant of th'D properties included in their 
mortgages not agreed to he sold to the 
first defendant. As no portion of the amount 
was payable to the plaintiffs immediately 
according to the Exbiliit I it provided that 

the first defendant should pay to the plaint¬ 
iffs interest on the whcle amount of 
Rs. 50,000, of which it will he .seen that 
Rs. 11,000 was the interest due on the mort¬ 
gages at the date of Exhibit I. The rate 
of inteiest was reduced to 12 per cent, both 
with respect to what was payable before the 
execution of the intended fresh mortgage for 
Rs. 30,000 and with respect to what was to be 


provided in that mortgage bond. No payment 
however, was made nor was the fresh mort¬ 
gage-deed execu ted, although, in the mean while, 

first defendant had obtained from the second 
defend^it, a sale-deed for the properties 
intended to be sold to him by the second de- 
tendant, the sale-deed providing for the pay¬ 
ment by the Hrst defendant of the amount 
due to the plaintiffs under their mortgages. 
Exhibit I), dated the 5tb June 1905 already 
referred to as executed by the first defendant 

in renewal of Exhibit I, provides for the re- 

payment of Rs. 20.000 within three months 
and for tlie execution of afresh mortgage- 
bond for the remaining Rs. 30,000 and for 
the payment of interest on the whole contain¬ 
ed in Exhibit I. The terms ofthis agreement 
were not carried out, except that interest on 
the Rs. oO.OOO lip to tlie 11th July 1907 was 
paid and a sum of R.. 10,000 out of the 
principal. The plaintiffs, therefore, claim 
in this suit to recover the balance of Rs. 36,000 
with interest from the 12th July 1907 alleg- 
ed to be due to them on the mortgages, Ex¬ 
hibits A, U and C, as well as the amount of 

Ks. 10,000dueonthepro.notesand the interest 
due thereon from the same date. They set 

out in their plaint tlie mortgages and the 
agreement, Exhibit ]). and the failure 

first defendant’s part to carry 
out the inian portion of tliat agreement. 

1 hey claim only tlie reduced rateof interest 

that they had agreed to receive by Exhibits 
I and I). J hey seek in their plaint to make 
the first defendant also personally liable for 
the amounts due on the mortgages, but this 
claim was finally given up. The first defend- 
ant s main contention in the lower Court was 
that the mortgage-bonds. Exhibits A, B and 
C wore completely superseded by and 
merged in Exhibit 1); that no relief could, 
therefore, he claimed on the footing of tho.se 
dofuments. that the plaintiff’s only right 
was to enforce specific performance of the 
agreement. Exhibit 1); and that the suit 
should, therefore, be dismissed. This con- 
tenticn was disallowed by tlie Subordinate 
Judge in a careful and elaborate judgment 
in whicli he held that the mortgage-bonds 
Exliibits A, B and C, were intendedaccording 
to Exhibit I) to remain in force unless and 
until the provisions of Exhibit D were carried 
out by the first defendant and a fresh mort¬ 
gage-bond was executed by him according to 
its terms. This contention was not argued 
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before us in appeal by the learned Counsel 
who appeared for the appellant. His 
principal contention may be stated thus,— 
The plaintiffs not having insisted on enforc¬ 
ing specific performance of the agreement 
Exhibit D and having rescinded it their only 
rights now are under the mortgages, Exlii- 
bits A, B and C. According to the bonds they 
were entitled to interest only on Rs. 35,000 
but they received interest on Rs. 46,000 
up to the llth July 1907, that in determin¬ 
ing the amount that the plaintiffs are 
entitled to recover in tliis suit the lower 
Court should have given the defendant credit 
for the amount paid to the plaintiffs as 
interest cn the Rs. 11,000, and that not to do 
so would be to enable the plaintiffs to recover 
on the unregistered agreement, Exhibit D, 
as if it were a mortgage securing the pay¬ 
ment of Rs. 11,000 and interest in addition 
to the sum of Rs 35,000 secured by the 
mortgages. Mr. Cowdell contends, at the 
same time, that the plaintiffs would not be 
entitled to interest at 24 per ceiit. payable 
according to the bonds. We are entirely 
unable to uphold his contention. According 
to Exhibit D the first defendant agreed to 
pay interest on the sum of Rs. 11,000, which 
was the interest due on the bonds till the 
date of Exhibit D. That agreement was 
supported by ample consideration as the 
plaintiffs not only extended the time for pay¬ 
ment of the whole amount including the 
arrears of interest due, but consented to give 
up part of their security under their mort¬ 
gages, if the first defendant carried out the 
stipulation contained in Exhibit D. The 
first defendant carried out part of the sti¬ 
pulations in paying the interest on the 

Rs. 11,000 up to the llth July 1907, and 

the plaintiffs were entitled to accept the 
partial performance of the agreement. This 
would not disentitle them to insist on the 
mortgages, for the first defendant failed to 
carry out his obligations under Exhibit D in 
full. The payment of interest due up to 
the 5th September 1905 was according to 
Exhibit D to be made before the execution of 
the new mortgage, but whether it was to be 
paid before or after is immaterial as payment 
of interest subseciuent to that date was also 
clearly enforceable under the terms of Ex¬ 
hibit D. What the first defendant now claims 
is really the refund of the interest he paid 
in performance of his obligations under Ex¬ 


hibit U. This, in our opinion, he is not 
entitled to. We cannot hold that by .seek¬ 
ing to enforce tlieir mortgages, the plaintiffs 
became disentitled to retain tlie benefit of 
the payment by the first defendant in pur¬ 
suance of Exhibit U. They are entitled to 
do so and to enforce the mortgages for the 
remainder of the amount due to them on the 
mortgages. This is the view held by tlie 
Subordinate Judge and there is no inconsist¬ 
ency between his doing so and his holding 
that the plaintiffs are not entitled to treat 
Rs. 46,000 as due to them as the principal 
amount due on the bonds. No authority has 
been cited to u.s, in support of the position 
that, as the plaintiffs liave sued to enforce 
Exhibits A, B and C in consequence of the 
first defendant’s failure to perform the whole 
of his obligations under Exhibit 0 they are 
bound to give back what they have received 
in part performance. We do not agree 
with the argument that'' the plaintiffs have 
rescinded the agreement Exhibit D. They 
are merely asking for the enforcement of tlie 
rights which they are entitled in coiisequeiice 
of the breach of that agreement by the first 
defendant. They were not bound to call 
upon him to carry out after he had failed to 
do so. 

The appellant's Counsel also contended 
that the plaintiffs were not entitled to recover 
the sum of Rs. 1,000 included in the pro¬ 
notes as only Rs. 9,000 was really paid by 
the plaintiffs; but the finding of the lower 
Court is that the sum was a bonus agreed to 
be paid to the plaintiffs in consideration of 
his abstaining from competing with the first 
defendant for tlie purchase of the properties 
in schedules 1 and 3 of the plaint, and that 
finding is not shown to be wrong. e do 
not think that the absence of a specific issue 
on the point which is complained of in appeal 
has prejudiced the appellant. 

The Subordinate Court was wrong in 
allowing Pleader’s fee separately on the two 
sums of Rs. 36,700 and Rs. 10,200 claimed 
in the plaint. The fee must he computed 
on the total sum awarded to the plaintiffs 
according to the rules framed under the Legal 
Practitioners Act. With this slight 
modification we dismiss the appeal. 

The parties will pay and receive propor¬ 
tionate costs. 

The form of the decree is open to mis- 
oouception though, no doubt, the lower Court 
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did not intend to pass a personal decree 
against tlie tirst defendant. The decree 
should declare the amount due to the plaint¬ 
iffs with respect to the mortgages, and 
direct that in default of payment within the 
time fixed for payment, the mortgaged pro¬ 
perty should be sold The time allowed for 
payment of the mortgage-money is three 
months from this date. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Seconi^ Civil Alpeal No. 912 of 1910. 

May 8,1911. 

P/-e5CH/:—^Ir. Justice Richards, K. C., Chief 
Justice, and Mr. Justice Banerji. 
BAIjBHADAR RAI ANu others—Plaintiffs 

—Appellants 

versus 

BIHJHAJ RAI AND OTHERS—Defendants — 

Rlsponden'Is. 

Pi-Oj>t r(u A' t (/r <;/ 18S2\ 59— ur 

^nortijaijc — Ap(‘lic(ili«n f>>r jxirtitiou in linennc Court 
}>y innrtynijcc/>, u-hctlirr nifccfs the }nort>j<nj»r — licdcm/'. 
tion — l .P.Luuil Pctruuc Act (///o/1901), 233K. 

apjflicnliou of. 

A (UK'umoiit imrportlng lu br u cctuiaiiK’il a 
clause ro the ctTcci that if, within six years fj-oin the 
(late (tf the trurisaction, tin' amount secured was paid 
back tlie sale would beemno void : 

Hclil, that the document was a mortgage by con- 
ditional sale and not an out and out sale. 

Balkcishen Dux v. W. F. Lajyc, 22 A. 149; 27 J. A. 58; 
4 C. W. N. 153; followed. 

Ohiilain Nabi Khan v. Niazunnisao, 8 A. L. J. 119; 
9 Ind. Cas. 140, distinguislied. 

If the mortgagees of certain property mnko an ap- 
plication in a Revenue Court for partition (»f the 
property and the mortgagor raises no objection 
to the application, the right of redemption is not 
atTectod by such partition and section 233A' of the 
Land R(?venuo Act docs not preclude the mortgagor 
from bringing u suit for nulomption. 

Second appeal from the decision of the 
Additional District Judge of Gorakhpur, 
dated the 25th July 1910, 

The Hon’ble ]\Ir. Sunder Lai, for the Appel¬ 
lants. 

Messrs. J. N. Choudhri and Isivar Saran, 
for the Respondents, 

JUDGMENT.—This appeal arises out 
of a suit for redemption of a mortgage 
made on the 23rd of March 1871 by Ajait 
Rai, the predecessor in title of the plaintiffs. 
The property mortgaged is a 6 pie share. 
Ostensibly, the document purports to be a 
deed of sale but it contains a clause to 


the effect that if, within six years from 
the date of the transaction, the amount 
secured was paid back the sale became 
void. The plaintiffs assert that this was 
a transaction of the nature of a conditional 
sale and was, therefore, a mortgage and 
they are entitled to redeem it. The de¬ 
fendants, who represent the mortgagees, 
contend, on the other hand, that there was 
an absolute sale in their favour and not 
a mortgage. Tliey further urge that in 
certain partition proceedings which took 
place in 1906 the plaintiffs did not assert 
that the 6-pie share in question held 
by the defendant as mortgagees, and that, 
therefore, the plaintiffs were precluded from 
claiming it inasmuch as the 6-pie share 
was allotted under partition to the defend¬ 
ants. On the first point the lower Appel¬ 
late Court accepted the contention of the 
defendants and held that the transaction 
was one of sale witli a right of repurchase 
and not a mortgage and that, therefore, 
tlie plaintiffs had no right to sue. On the 
other question raised it was of opinion 
that as regards a 2-pie share tlie plaintiffs 
were precluded from maintaining the suit 
hut not in regard to the remaining I-pie. 
Ihis appeal has been preferred by the 
plaintiffs and the correctness of the deci¬ 
sion of the Court below on both the points 
mentioned above lias been impugned. In 
our judgment the pleas argued on behalf 
of the appellant must prevail. As we have 
already said, the document of the 23rd 
of March 1871 ia ostensibly a sale of a 
6-pie share, but there is a condition that 
on the amount of the consideration being 
paid within 6 years the sale shall become 
void. This document, in our opinion, 
exactly fnlHls the requirements of the defi¬ 
nition of a mortgage by conditional sale 
given in section 59 clause (c) of the Trans¬ 
fer of Property Act. Under that clause— 
When the mortgagor ostensibly sells the 
mortgaged property on condition that on 
default of payment of the mortgage-money 
on a certain date the sale shall become 
absolute, or on condition that on such pay¬ 
ment being made the sale shall become 
void, or on conditiou that on such payment 
being made the buyer shall transfer the 
property to the seller, the transaction is 
called a mortgage by conditional sale.” 

In the present case the mortgagor ostensibly 
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sold the mortgaged property on condi¬ 
tion that on payment being made on certain 
date the sale shall become void. Therefore, 
this is clearly a case of mortgage by con¬ 
ditional sale as defined in section 58. it 
is trae that the mortgage in this case was 
made prior to the passing of the Transfer of 
Property Act, but as in Balkishen Dass v, U . 

F. Xeffffc ( 1 ), their Lordships of the Privy 
Council, referring to section 58 of the Act and 
also to the fact that mortgage in that case 
was made before the passing of that Act ob¬ 
served,—"it may be assumed that the framers 
of it (The Transfer of Property Act) in 
this section intend to state the existing 
Law and practice of India.” The learned 
Vakil for the respondents referred to tbe 
case of Ohuhimnabi Khan v. Niazunnissa (2). 
That case seem.s to us to be distinguishable 
from the present as there were two^ separate 
documents in it and it decided with refei- 
ence to its own peculiar circumstances. 
The case of Balkmhen Dans v. 11. K. hpgQs 
(1), referred to above was not alluded to 
in the judgment and was apparently not 
cited. AVe are, therefore, unable to agree 
with tlie Court below in holding that the 
document of the 23rd of March 1871 was 
not mortgage by conditional sale. 

As to the next question the facts are 
these,-On the 22nd of May 1906 three 
of the co-sharers in the village, na^mely, 
Birjraj Rai and others defendants Nos. 1, 

5 and 6 presented an application to the Re¬ 
venue Court for partition of their shares. 
In it they stated that their names were 
recorded in respect of a 1-anna 2-pie 
and odd share, that they owned other shares 
in regard to which their names were not 
recorded, and that they wished these shares 
to be partitioned. They further alleged 
that they were in possession of certain 
other shares as mortgagees and did not 
seek partition of these shares. Proclama¬ 
tion was issued as required be law and on 
the 26th of June 1906 the present plaintiffs 
appeared and prayed that a 9-pie share 
which they owned in the village should 
be formed into a separate mahal.^ This 
9-pie share, we may observe, did not include 

(1) 22 A. 149, 27 1. A. o8; 4 C. W. N. 152. 

(2) 8 A. L. J. 129; 9 Ind, Cas. 140. 


the 6-pie share comprised in the mortgage 
of the 23rd of Maich 1871. On the 5tli 
of July 1906 Ramlal Rai and others, and 
the set of co-sharers who included the de¬ 
fendants Nos. 7-10, 16 and 17, applied for 
partition of a 2-anna 8 pie and odd share. 
The Court below holds tliat when I he 
defendants Birajraj Rai and others made 
their application for partition, it was the 
duty of tlie present plaintiffs to have come 
forward and objected to the partition and 
to have alleged that they owned a O-pie 
share of which the applicants for partition 
were mortgagees and as they did not do 
so, they were precluded from maintaining 
their present claim. The learned Subordi¬ 
nate Judge apparently refers to section 
233 R of the Land Revenue Act. As to this, 
we may point out that as in tlie application 
for partition it was clearly stated that the 
applicants did not wish the property held 
by tiiem under mortgage to be included 
in the partition, there was no occasion 
for the plaintiff’s, to raise any objections. 
Furthermore, if in applying for partition, 
the defendants included in their application 
the property mortgaged to them such 
application could not affect the interest 
of the mortgagors. If the mortgagee and the 
mortgagors had jointly made an application 
for partition of the mortgaged property, the 
said property could clearly have been parti¬ 
tioned under the provisions of the Land 
Revenue Act. The fact of the omission 
of the plaintiffs to raise any objection 
to the npplication made by the defendants 
was in substance an assent on their part 
to the application for partition of the mort¬ 
gaged property. The effect of the parti- 
tion was to divide the 6-pie share between 
the two seta of defendants, namely, the 
original applicants, for partition and Ram 
Lai Rai and others who, on the 5th of July 
190?, also made an applicatien for parti¬ 
tion of that share. There could be no objec¬ 
tion to the mortgaged property being di¬ 
vided between the several mortgagees witii 
the assent of the mortgagors. When the 
mortgagors redeemed the mortgage they 
would step into the shoes of the mort¬ 
gagees in respect of the mortgaged share 
of each of the mortgagees and thus become 
co-sharers in the separate vuihaU formed 
under partition and the partition would 
not bo interfered with. The present suit, 
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m our opinion, does not seek to disturb 
the partition which has taken place and 
in no way offends against the provisions of 
section 2,33 of the Land Revenue Act. 

In this view we think the Court below 
was wrong in holding that as regards a 
j5-pie share, the plaintiffs were precluded 

by reason of the partition proceedings from 
maintaining the suit. 

As there is no question that the property 
in dispute belongs to the plaintiffs, and as 
we ave held that their predecessor in 
tit e mortgaged it to the predecessor in 
title of the defendants, the plaintiffs are 
entitled to redeem the mortgage. There 
13 no controversy between the parties on 
any other point. We accordingly allow the 
appeal, set aside the decrees of the Courts 
below and decree the plaintiffs’ claim with 
costs. AVe allow them six months from 
this date for payment of the mortgage- 
money, namely Rs. 700. The costs in this 

Court will include fees on the higher scale. 

1 he decree will be drawn up in tbe terms 

of Order XXXIV, rule 7, of the Code of Civil 
i roeedure. 

Appeal allowed. 


MADRAS HIGH COURT. 
Appeal against Order Xo. 242 of 1909 

April 25, 1911. 

Present: —Mr. Justice Muiiro and 
Mr. Justice Sankaran Xair. 

KONDAMA NAIUU and others_ 

Appellants 


V6)*St(S 

VLNKALAKSHMl and others_ 

Respondents. 

Decree, execution of^Construciion ot dcce, _ 

Ddoppcl —Res judicata. 

In c.xccution of a maintenance decree the decree 
holder made ajiplications for sale of certain properties 
alleging that they iverc liable to bo sold under the 
decree. The judgment.dobtor had notice of those 
applications but did not object to the sale. In a siib- 
soqnoDt application for sale it was contended that the 
decree did not authorise the sale of property’: 

Held, that the ])lea was untenable. 

Subrama lyyar v. Nogarnmal,' 24 M 
referred to. ' * 


Appeal against the order of the Distric 
Court of Trichinopoly, in E. P. No. 125 o 
1908, C. M. P. No. 236 of 1909. C. M. P. Nc 
241 of 1909, dated the 20th September 19G£ 
in 0, S. No. 1 of 18S9 on the file of the Dis 
trict Court of Trichinopoly, 


[mi 


Mr. K. N. Aiya, for the Appellants. 

Respondents. 

JUDGMENT.—It appears that there 

have been previous applications for sale and 
that the sale has been ordered, the decree 
there being construed as directing a sale. 
This being so, if the 6th respondent in the 
lower Court (second respondent herein) had 
notice of these previous applications, he cannot 
now be heard to say that the decree does 
not direct sale of the properties made liable 
for maintenance. Snhhrama Iyer y 
Nagammal (1). The District Judge says it is 
not shown that the respondent had notice. 
It does not appear that any evidence has 
been taken on the point and neither party 
MU refer us to any. We, therefore, ask the 
District Judge to find, faking such evidence 
as may be adduced, whether the sixth respond¬ 
ent in the lower Court (second respondent 

herein) had notice of the prior application for 
sale. 


The finding should be submitted within six 
weeks and seven days will be allowed for 
filing objections. 

In compliance with the direction con¬ 
tained in the above judgment the District 
Judge of Trichinopoly submitted the following 
hlNDlNG. 1 he appellants have filed six 

documents. The respondents have let in no 
evidence. 

I am asked to find whether the sixth res¬ 
pondent in this Court (second respondent 
in the High Court and 21st defendant in the 
original suit) had notice of the prior applica¬ 
tions for sale. Sale of the properties charged 
under the decree was ordered on 13th Oc¬ 
tober 1894 under Exhibit B after‘attachment 
had been by an order of 23rd July 1894 (Ex¬ 
hibit A) and sale took place on 28th Novem- 
her 1894 {vide Exhibit E) and was con¬ 
firmed on 13th December 1895 in Exhibit 

obvious mistake for 
9o), I find that the sixth respondent be¬ 
came aware of this sale before it took place, 
because he put in a petition (Exhibit C) 
dated 10th November 1894, alleging that 
he became aware on 5th November 1894 
of the intention to bring the properties to 
sale and asking that satisfaction might be 
entered up for Rs. 1,400 and that the attached 
property might be ordered to be sold for 
the balance. This petition was withdrawn 
on 27th November 1894. When execu- 

(1) 24 M. 683. 


INDIAN OASES. 


633 


Vol. X] 

ZEMINDAR OF NUSVID t’. SECRETARY OF STATE. 

tion was again taken in 1897 this re¬ 
spondent was served personally with notice 
(Exhibit H) upon an order which is Ex¬ 
hibit G but no attachment or sale took 
place. The application for sale in 1894 being 
within one year of the previous execution 
proceedings no notice was required by law 
to be given to the judgment-debtors. The 
sixth respondent, therefore, had the legal 
notice that the law requires, and he cannot 
plead want of notice. He himself asked 
that the sale should proceed and he cannot, 
therefore, now raise the objection that the 
decree does not direct sale of the properties 
made liable for maintenance. My attention 
has been called to certain remarks in the 
decision in Rainannini/ Naick v. Ramasaionii 
Ghetty (2) to the effect thatnotice,that further 
execution is to he applied for, will not be 
sufEcient to make the order to sell certain 
property res judicata against a defendant. 
As in the present case the sixtli respondent 
was clearly aware that execution was being 
taken by w&y of sale, I consider that the 
ruling has no application to the circumstances 
of the present case. 

1 answer the reference in the affirma¬ 
tive. 

This appeal against order coming on for 
final hearing after the return of the finding 
of the lower Court, the Court delivered the 
following 

JUDGMENT.—Accepting the finding 
we allow the appeal and remand the exe¬ 
cution petition for disposal according to 
law. The appellants will have the costs of 
this appeal. 

Appeal allowed 

(2J 30 M. 255 at p. 268; 2 M. L. T. 167; 17 M. L. J. 
201 . 


MADRAS HIGH COURT. 

FULL BENCH. 

First Civil Appeal No. 107 op 1905. 

April 24, 1911. 

Preseut:-^Bir Arnold White, Kr., Chief 
Justice, Mr. Justice Munro and Mr. Justice 

Sankaran Nair. 

Tue zemindar of NUSVID— 

Appellant 

versus 

The SECRETARY ok STATE for INDIA, 

REPRESENTED BY THE COLLECTOR OF 

KISTNA —Respondent. 

Afadrae Act 077 o/1666), «. 1 an<l 2 and Rules 


f..i :ied under the Act—Levy oj tcater-ccus hy Govern- 
tnent ^"Arrears of wafer-ccs/<'\ ineaniny of—Riyhi to 
levy cesn retrospectively to the date of order. 

The right vested in Government under Ma<lras Act 
VII of 1865and the rules framed tlierenndor to levy 
water-cess can have effect only from the date of the 
levy. This levy cannot operate so as to entitle 
Government to claim arrears for a period antecedent 
to the levy. 

The word ‘anx-ars’ in section 2 of the Act means 
payments which have become due ami have remained 
unpaid after the levy was made. 

Harrison v. Stickney, 2 H. L. Gas. 108; Rajah Srimat 
I’encatrnya Api>a Rno v. Secretary of Stale, 26 M. 51, 
distinguished. 

Per Sankaran Kair, J .—The language of section 1 of 
Act VII of 1865 does not mean that the liability to 
pay water-cess attaches itself tlie moment that 
Govoninient water is used. 

Government cannot, at any time at their pleasure, 
impose the cess, the cess has to lx* impo.sed within 
the fasli, i. c., before the crop on the land has been 
harvested. 

On appeal from the judgment of the 
Subordinate Judge of Kistna. 

Mr. K. N. Aiya, for the Appellant. 

The Hon’ble the Advocate-General (Mr. 
P. S. Sivaswami Aiyar^ and Government 
Pleader (Mr. C. F, Napier)^ for the Res¬ 
pondent. 

JUDGMENT. 

White, C. J. — This is a suit in which the 
plaintiff claims a refund of water-cess and a 
declaration that the lands for which the cess 
has been paid are not liable to water-cess. 
The Subordinate Judge dismissed the suit 
and the plaintiff appeals. The claim for a 
declaration was not pressed in appeal. 

Water-cess on the lands in question was 
collected in 1895, but it was refunded on the 
ground that it had been illegally collected. 
(See the order of the Tahsildar, Exhi¬ 
bit L. L., dated the 18th June 1895). This 

order states that the order for the refund of 
the tax was made by the Collector: The 
order of the Officer who directed the refund 

on the ground that the cess had been illegally 
collected is not in evidence. Nothig appears 
to have been done till March 1903, when 
the Collector served a notice on tlie plaintiff 
to show cause why water tax should not be 
levied on the land in question. Subsequently, 
the Collector made an order directing that 
single water-tax should be charged on the land 
during the previous ten years and fasli 1312 
(apparently taking things back to the year 
when tax had been collected, and refunded 
under the order of the Officer of Govern- 
ment). See Exhibit A. A. A. The plaintiff 
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asks for a refand of the cess paid by him 
under protest for the period antecedent to 
this order, that is for the 11 years up to and 
inclusive oi fa.<U 1312; he does not now 
dispute liis liability to pay the tax from and 
after the receipt of the ordei of tiie 0th 
March 1903, The Government claim the 
right to collect the tax for 11 years as 
arrears of water-cess payable under Madras 
Act VII of 1805. The circumstances in 
which the tax was collected in 1895, and 
refunded on the ground that the collection 
^sas illegal, are not very clear. But lam 
quite prepared to hold, fc»r the purposes ef 
this case, following K. r'liidauihani Rao v. The 
Sccf'ctciTy oj St’ite J"i' ly.did lU f ouucil (1) that 
the action of theOthcer of Govemmentin 1895 
did no! bind Government in the sense that 
they could not thereafter levy at pleasure on 
the land a separate cess for the water. But 
1 am not prepared to hold that the order of 
the Collector, notwithstanding the fact that 
it was not repudiated by Government till 
8 years later, was ineifective for all purposes^. 
Assuming that what was done prior to 1895 
amounted to a levy of a separate cess for 
water under the Act, Government have, in 
my opinio!), not made out(and the onus is 
clearly on them) that whereas the OtHcer who 
made the levy was the authorized agent of 
Government in that behalf, theollicer who set 
aside the levy and directed the refund was 


not. 

Government have recently levied a separate 
cess for the water and the question is- and 
this was the main ciuestion argued before us 

_aoes this levy, under the powers conferred 

by the Act, or under the rules, which by the 
Act Government are empowered to make, 
operate retrospectively so as to entitled the 
Government to claim "arrears ’. 

1 know of no other tiscal enactment in 
which such a power has been given. The 
cess is levied on the land. It is a charge 
on the land irrespective of the fact whether 
the owner of the land for the time being has 
had any benefit from the supply or use of 
the water or not. To create such a charge 
retrospectively might, specially in cases 
where there had been a change of ownership, 
in my opinion, in many cases work a hard¬ 


ship. , , 

Under the Act the Government have a 

discretien "to levy at pleasure on the land 
(1) 26 M.66. 


so irrigated a separate cess for such water.” 
They are under no obligation to levy this 
separate cess. Rules have been made as to 
the circumstances in which and the rates at 
which the separate cess is to be levied. It 
was not suggested that the making of these 
rules constituted a levy of the cess. If I am 
right in my mind that we cannot hold on the 
evidence that the tax continued to be 
"levied ’ from 1895 or some earlier date, on¬ 
wards, there can, I think, be no question 
(in fact I don't think the Advocate-General 
contended otherwise) that the Collector’s 
order of the 6th March 1903 constituted the 
levy. We are asked by the Advocate- 
General to hold that the tax is payale for 
ft period of time before it was ‘levied,” in 
my opinion, there is nothing in the Act or 
the rule.5, which would warrant such a con¬ 
clusion. 

1 think the word "arrears” in section 2 of 
the Act means payments which have become 
due and have remained unpaid after the levy 
was made. The .section provides that 
arrears of water-cess payable under the Act 
shall be realised in the same manner as 
arrears of land revenue. Under section 3 
of the band Revenue Act (II of 1864) the 
land-lmlder pays the land revenue due on 
liis land or according to the kistha7idi or other 
enjoyment.” Section 4 provides that when 
this revenue is not so paid” it is to be 
deemed to be an arrear of revenue. Under 
tlie Land Revenue Act an arrear is hist not 
paid under an engagement. I think an 
"arrear” of water cess under the Act of 1867 
has the same meaning. The engagement 
may, of course, be express or implid, but I 
do not think the mere use of the water, at 
any rate when the use was under the bot^d 
fide belief—a belief brought about by the 
action of tlie officer of the Government —that 
Government did not intend to charge for the 
use, constitutes an engagement. The case 
of IfanisoH v. Sfickney (2) and the other 
authorities cited by the Advocate-General, 
with all respect to him, seem to me to have 
very little hearing on the question we have 
to decide. I, of course, accept the proposition 
that there is no rule of law which prohibits 
a retrospective rate, that is, a rate for the 
purpose of raising funds for the purpose of 
discharging a liability already incurred. 
But the contention on behalf of Government 
(2) 2 H. L. Can. 108. 
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is that they have power to collect the rate for 
a period before the levy ismade. Raja Suraneni 
Venkata Papayya Ran y.The Secretary of State 
for India (3) does not touch this point, as in 
that ca.se I understand it, there was no claim 
for arrears”. In that case, the right of 
Government to levy wet assessment and 
supply water was held to be a right by way 
of easement and not a right under the Act. 
As regards the rules, they would seem to 
contemplate two classes of cases—cases where 
cultivators of land registered as dry apply for 
water (Rule VI, Standing Orders of the Board 
of Revenue, Volume II, page 3) and cases 
where water is taken before an application 
is made (Rule V). The present case ob¬ 
viously does not fall within rule I. The 
only rule which applies would seem to be 
rule V under which Government have taken 
power to levy a penal right. 

The defence that the plaintiff did not pay 
under coercion was not pressed. I would 
allow the appeal as regards the claim for the 
period prior to March 6th, 1903, that is, 
Rs. 9,391-10-*! and interest at 6 per cent, 
from date of plaint up to date of payment on 
Rs. 9,ll6‘l-8. Time for payment is 6 weeks 
from tliis date. Respondent will pay tlio 
Court-fee on the claim for refund here and 
in the Court below. In other respects tlie 
parties will pay their own costs. 

Sanearan Nair, J.—For the Agraharam 
village of Veluporum quit rent was charged 
and inam patta issued in the year 1859 by 
the Inam Commissioner. In that patta tlie 
lands situate in the said Agraharam were 
entered as dry land. In 1668 the wet aya- 
cut of the Agraharam village was fixed at 
177 acres and from that date in all the 
accounts of the subsequent faults it was shown 
that 177 acres were exempted from water-tax, 
that is, were lands for which w'ater had to be 
supplied free from sources of irrigation belong¬ 
ing to Government. On the 3rd June 1692 
the Deputy Collector Mr. Surya Rao Naidu 
localised the mamool wet and passed an order 
declaring that the extent aforesaid was 
exempt from any water-tax. However, on 
31 acres out of this land water-cess appears 
to have been collected sometime after. But 
on the 27th June 1895, the Collector passed 

orders refunding to the inamdar owner of the 
village Rs. 124-0-8, the amount of tax collect¬ 
ed as in his opinion no cess ought to have 

(3) 26 M. 61 


b,en levied. In 1S03 another considered 
tliat the Deputy Collector's order of 1892 was 
passed under a wrong impression and with¬ 
out proper inquiry and cancelled it and 
levied from the]plaintiff {inamdar) the charge 
which lie was of opinion ought to have been 
paid on the extent of land which was irrigated 
during the ten previous faslis. 

The plaintiff now brings this suit for a 
declaration that the lands in his Agra¬ 
haram village were wrongly entered in 
tlie patta given to him by the Inam 
Commissioner as dry lands; that they 
were really mamool wet lands, that is to say, 
lands in respect of which he is entitled to be 
supplied with water by the Government to 
carry on wet cultivation without any liability 
to pay water-cess; and to recover from the 
Secretary of State tlie sum of Rs. 9,39.- 10-4 
the amount collected by tlie defendant from 
the plaintiff on account of water-cess for 11 
years from Jaslis 1302 to 1312. 


The Subordinate Judge found that the 
entry in the patta by the Inam Commissioner 
was not an error. His tiuding on this point 
is not challenged in appeal with reference 
to the plaintiff’s contention that the ayacnt 
of wet cultivation was Hnally declared after a 
full consideration in 1868 by the Deputy 
Collector and that it was afterwards acted 
upon by the Collector and such decision is, 
therefore, binding upon the defendant, he 
held that the Inam Commissioner was the 


proper person empowered by the Government 
to deal witli tliese questionsaud the Collector’s 
action in this matter based, as it was, on an 
erroneous principle was ultra vires and not, 
therefore, binding upon the defendant! 
Against this iinding also no objection lias 
been taken before. The only question, there¬ 
fore, wliicli has to be determined is the 
plaintiff’.s right to recover the amount 
levied for water-cess. Tin's cess is levied 
under Act VII of 1865 which is an Act to 
enable the Government to levy a separate 
cess for the use of water supplied for irriga¬ 
tion purposes in certain cases. 


Section 1 of the Act declares that when 
water from a source belonging to Government 
is supplied or used for irrigating land “it shall 
be lawful for the Government to levy at 
pleasure on the land so irrigated a separate 
0033 for such water" and it also provides that 
the Oovernraent may prescribe the rules 
under which and the rates at which it shall 
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be levied, under section 2 arrears shall be 
realised in tlie same manner as land revenue 
is realized. The rules, therefoi'e, so far 
as they are authorised by tlie Act, have 
the force of law. Under these rules a cultiva¬ 
tor muy apply for water to the head of the 
village who is required to submit it to tl c 
'I'ahsililar. In certain cases the Tahsihlar 
has to submit them to the Public Works 
Department. And tlie 'I'ahsiiihir may then 
pass final orders on the application. There 
are printed forms of application on which 
orders have to be passed. In that application 
the applicant has to state th.e area for which 
water is wanted and whether it is required 
only for one year or not. If it is not stated 
to be for a year only water will continue to 
be supplied for the succeeding years without 
any fre.sh application. There are w'ater 
rates per acre fixed for the extent for which 
water is supplied. Thus, the applicant knows 
the cess he has to pay for the water that 
may be supplied to him. W’hen water is 
taken for land without the sanction of the 
Tiihsildar double water rate is charged for 
persistent breach of rules or for other 
sufficient cause a penal charge equal to Hve 
times the ordinary water rate may be levied. 

The Advocate-Ueneral contends that when 
water is used for the cultivation of the land a 
liability to pay the water-cess attaches 
itself to the land and that such liability is 
not imposed by reason of the engagement 
between the cultivator who applies for the 
water and the Government as evidenced 
by the grant of his application in the first 
case and the supply of water in accordance 
therewith nor by the imposition of the cess 
under section 1, clause (6), after the Collector 
has satisfied himself that the conditions 
referred to therein exist when the water 
is used without such .sanction of Govern¬ 
ment. If the Advocate-General is right, the 
Government may enforce that liability at any 
time and no official unless specially authorized 
to do so can waive it. 

The words of the section are that it shall 
be lawful for the Government to levy at 
pleasure on the land irrigateda separate cess.” 
These words do not support the contention 
advanced that the liability attaches itself the 
moment water is used. 

1 am also satisfied that the Government 
cannot any time at their pleasure impose the 
eess; the cess, in my opinion, hasto be imposed 


within the/usZf, (f. e.,) before the crop on 
the land has been harvested. If this view is 
right that would also show that the liability 
arises only by the imposition and not by the 
use of the water; otherwise the Government 
would be able to recover it at any time. This 
appears to be the case from the words of the 
section itself and also from the rules, section 1 
clause (6) provides that in the circumstances 
therein referred to, the Collector has to 
satisfy himself that the irrigation is beneficial 
to and sufficient for the requirements of the 
crop on the land irrigated. This can only be 
properly done when the crop is on the land, 
as it appears to me that it wasnot contemplat¬ 
ed that the Collector is to decide these 
questions by taking evidence after the year is 
over. Whether the irrigation is beneficial 
and whether it is sufficient for the require¬ 
ments of the crop can only be satisfactorily 
settled by personal inspection. It would 
depend upon various circumstances about 
wliich evidence can scarcely be forthcoming 
afterwards. The fact that the jurisdiction 
cf the Civil Courts is ousted in this respect 
also supports this view. This is also consist¬ 
ent with the rules which require that 
jamabandi, i, c., the annual settlement must 
be completed wdthinthe fadi year at the 
latest”; and that such annual settlement 
should be conducted with a view to ascertain 
and record the demand of all the items of 
land revenue within the Taluks. (The 
word "all” italics in the rule itself). A 
different rule cannot apply to clause (a) of 
section (1). It seems to me to be clear, 
therefore, that if lands have been cultivated 
with water from Government sources then it 
is the duty of the Government officials at the 
time of the jamabandi wihin the fasli and 
before tlie crop is harvested to impose the 
charge liable if sucli water has been used 
without the sanction of the authorized 
officials. 

The fact that there is another rule which 
provides for the persistent breach of the rules 
would also go to show that double water rate 
is to be imposed within the fasli. Under the 
Act, therefore, the Collector was not authorised 
to levy the water-cess for ten years. 

If the plaintiff Inamdar may now be 
declared liable for water which was used 
by the cultivators how is he to apportion the 
liability or recover any additional rent from 
the tenants. It would be extremely diffiouU 
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to ascertain their liabilites infer se and, oven 
if ascertained, recovery of arrears for a 
comparatively long time would in some 
cases be impossible and in other cases 
difficult. If the Government demand is 
collected during the/as/i the.se difficulties are 
avoided. 

If the charge could be levied years 
after, if the Collector, as he claims in this 
case, is entitled to recover in Fasli 1313 
the water-cess for faslis subsequent to 
Fasli 1302, a bona fide purchaser may be 
called upon to pay the cesses due long before 
his purchase of which he liad no notice and 
about which there may have been previous 
orders (as in this case) exempting the owner 
from payment. 

These considerations support the infer¬ 
ence derivable from the natural meaning 
of the words that the liability arises fromtlie 
imposition of the cess not by the use only and 
that the cess has to be imposed before the 
expiry of the fasli year when the crop is on 
the land. 

It also appears to me tliat the rules fram¬ 
ed by tlie Government under tlie Act which 
have got the force of law insofar as they 
are authorized by the Act itself show that 
the plaintiff is not bound to pay tins assess¬ 
ment. The rules which I have set forth 
above contemplate two classes of cases. 
Whether water is used with sanction applied 
for and granted and water is used without 
such sanction. 

The present case does not fall within the 
first class where the cess payable is as¬ 
certained, nor within the second class which 
refers to unauthorized use of water. The 
Tahsildar is the person to sanction the appli¬ 
cation for water, but an officer to whom he is 
subordinate, the Deputy Collector, had issued 
orders, under which water had to be supplied 
to the plaintiff and when the Tahsildar on 
one occasion collected a water-cess, the Dis- 
trict Collector directed a refund. It cannot 
be said that there was any unauthorized use 
of w'ater for which a “penal” charge can be 
levied. 

As I have already pointed out, it is unne¬ 
cessary to make applications for water 
every year once the application is grant¬ 
ed until the order granting it is can¬ 
celled. 

Every year’s demand has to be ascertained 
vithin the year itself and among the ob¬ 


jects of the jamahandi is .stated to be the 
careful inspection of cultivation, the consider¬ 
ation of all claims to remission and the 
collection of all kists as they fall due. If 
the Collector had the power to declare in 
1903 that the land is liable to pay water- 
cess, his predecessor had also the power, 
it appears to me, to decide that such land 
is not liable to pay the cess. The Collector, 
in 1903, may cancel the orders issued be¬ 
fore just in the same way as the Collector, 
wlio passed the order in 1895 could have 
cancelled it himself as there is no law pre¬ 
venting him from doing so. Hut until the 
order is cancelled by himself or by a superior 
authority there is no rea.son why those interest¬ 
ed should not be bound thereby. 

I am, tlierefore, of opinion that the claim 
of the Collector to impose assessment on the 
lands for the ten faslis in question cannot be 
sustained as to tl;e Faslis 1312, as the Collec¬ 
tor’s order was in force till it w'as cancelled, 
and as it was alleged that no water was 
taken during the rest cf the fasli, the 
claim to impose assessment during that year 
also cannot be sustained. The plaintiff is 
entitled to a refund with interest at d per 
cent, I accordingly agree to the decree suggest¬ 
ed by my Lord the Chief Justice. 

Mn.sRo, J.—The material facts are not now' 
in dispute and may be briefly stated. The 
Government is entitled under Act VII of 
1865 and the rules framed thereunder to 
levy water-cess on the lands to which the 
suit relates when irrigated by Government 
water, for a long time the lands were so ir¬ 
rigated, that no cliarge for water was 
made save on one occasion. The amount 
thus collected was in 1895 refunded by the 
Collector on the ground that the charge was 
illegal and water continued thereafter to be 
supplied without charge. In 1903, the then 
Collector found out the mistake that was 
being made, and by an order dated 6th March 
1903, directed that single water rate should be 
charged for 10 jaslis ending with Mh'1311 
and also fov fasli 1312, in which/tw?; the’ 
order was passed. The amount thus held 
to be due was collected on the 27tli May 
1903, the plaintiff-appellant paying under 
protest. The plaintiff then brought the suit 
out of which the present appeal arises to re¬ 
cover the amount paid and for other reliefs 
not now pressed. 
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To the charge inv Fasli 1312, I do not 
think the plaintiff i.s entitled to object. Water 
was taken in thfit fasli and was charged for 
within the fash. The question then is, whe¬ 
ther the charge for the previous 10 fasUs was 
illegal. This will depend upon whether the 
charge was justitied by Madras Act VII of 
1865 or the rules framed thereunder. 

Under section 1 of the Act whenever water 
from a Government source is supplied or 
used for purposes of irrigation, the Govern¬ 
ment, certain conditions being fulfilled, “may 
levy at pleasure on the land so irrigated a 
separate cess for such water, and the Govern¬ 
ment may prescribe the rules under which 
and the rates at which water-cess as afore¬ 
said may be levied, and alter and amend the 
same from time to time.’’ For the rules 
made by the Governmet under the section 
and relevant in the present case we have been 
referred to the second and following pages 
of Volume II of the Standing Orders of the 
Board of Revenue, Edition of 1907. The 
Act also provides under section 2 tlmt 
arrears of water ce.ss maj' be realised in the 
same manner as arrears of land revenue, tlmt 
is in accordance with the procedure laiil down 
in Madras Act II of 1864. 

It has been contended for the defendant 
that the water-cess charged for the 10 
prior to FasU 1312 may be properly regarded 
as arrears of water-cess for those jash's, and 
is, therefore, recoverable under section 2 of 
the Act. Now, an arrear of land revenue is 
defined in Act 11 of 18.4 as revenue which h 
not paid by the date on which it falls due 
according to the kitfabaudi^ water-cess is 
under the rules payable according to the 
kisfabnndif and an arrear of w'ater-cess should, 
I thin!:, be defined, mntatis mutandis in the 
same way as an arrear of land revenue. It is 
difficult to conceive how water-cess which was 
not demanded in respect of the lands in suit 
till Fasli 1312 and which the plaintiff was 
given to understand was not due as above 
stated, can be said to have fallen due in faslis 
prior to 1312, so as to come under the defini¬ 
tion of arrears for those fastis. It is contend¬ 
ed, however, that the liability to pay w’ater- 
cess was incurred in each fash by the mere 
fact of taking Government water and apart 
from any order of the authorities demanding 
paj ment for the water. A perusal of the 
Act and rules shows that this contention is un¬ 
tenable, under section 1 the Government may 


at pleasure levy water-cess. Equally “at 
pleasure,” it may not. Until, therefore, the 
Government indicates its intention to charge 
water-cess, no liability is incurred by taking 
w'ater. Turning to the rules we find in 
Rule V, which deals with the unauthorised 
use of water, that the Collector has power to 
make a penal charge, and may also at his dis¬ 
cretion reduce or remit the penalty, so that 
there is no liability until the Collector has 
made his order. 

It is not alleged that the Government has 
itself made any charge for water taken for 
the lands in suit. The only charge is the 
charge made by the Collector by his order of 
the 6th March 1903; the legality of that order 
depends upon whether it is authorized by the 
rules under which tlie Government has de¬ 
legated certain powers. The question is whe¬ 
ther the rules justified any order charging 
water-cess iov fastis other than i\\Q fasti in 
whicli the order is made. One of the under¬ 
lying principles of the land revenue adminis¬ 
tration is that all charges should be ascertain¬ 
ed and recorded within the fasti to which 
tljey relate. 

(See B. S. OrderXll, which deals with the 
Jamahandi or annual settlement.) 

I have no doubt that the principle is meant 
to underly rules for charging water-cess, and 
tliere are numerous indications in the rules 
tlmt it does. On the other hand, 1 can find 
nothing in the lules which can be construed 
as a provision for imposing water-cess for 
prior fastis. The rule which, according to 
tlie defendant’s contention, applies to the pre¬ 
sent case is Rule V. I think, however, it 
would be very difficult to hold that the pre¬ 
sent is a case of unauthorized use of water. 

If the rules do not apply, and I think they 
do not, the charge was illegal, and the 
plaintiff is entitled to recover. Even if Rule 
V is held to be applicable the defendant is in 
no better position. Under that rule when 
water is taken without permission, a water 
rate equal to twice the water rate prescribed 
in Rule 1 for the particular crop irrigated is 
ordinarily to be levied as a penalty. One 
object of the penalty is, it may reasonably be 
presumed, to deter the person charged from 
taking water without permission in future 
years. For persistent breach of the rules or 
other sufficient cause the Collector may en¬ 
hance the penal chargp up to five times the 
ordinary water rate, “persistent * breach of 
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terpretation of section 424 of the .Cede of 
Civil Procedure. No doubt, in that English 
case, it was held that in suits for an injunc¬ 
tion no notice is necessary; but that was on 
the construction of the particular section of 
the Act there concerned. The words of the 
section which had to be construed there 
were, **an act done or intended to be done 
or omitted to be done” and the learned 
Judges held that upon a proper construction 
of the language of the section there, what 
the Legislature had in view, was an act 
done, not an act threatened. An injunction, 
it was said there, is sought in respect of an 
act threatened; and, therefore, the words 
in question were held not to apply to a suit 
for an injunction. But that is not tl.e case 
before us. 

If I am right in my construction of sec¬ 
tion 424, the words “no suit shall be in¬ 
stituted against the Secretary of State in 
Council ” are wide enough to include suits 
of every kind, whether for injunction or 
otherwise. It may be that in any particular 
case the circumstances might be such ns to 
satisfy the Court that it was practically im¬ 
possible to give a notice, because the act 
threatened was so imminent that the plaintiff 
was driven to a suit by the conduct of 
Government. In such a case it might be 
that the Court would hold that no notice as 
a condition precedent to suit was nece.'-sary. 

But that would be, not because of the 
law in section 4‘-4 of the Civil Prccedure 
Code, but because of the introduction into 
the suit of another law, nr., that the de¬ 
fendant by his conduct had brought about 
a state of things which prevented the plaint¬ 
iff from complying with the provi.sions of the 
section in question. 

No such case arises here. On the ground, 
therefore, that no notice was given by the 
plaintiff as required by section 424, the suit 
must be held bad. The decree of the Court 
below roust be reversed and the suit dis¬ 
missed with costs throughout upon the re¬ 
spondent. 

Heaton, J. —I am of the same opinion as to 
the construction of section 424. I am unable 
to understand how Floater's case (2) is an 
authority for saying that a suit is excluded 
from the operation of section 424 of the Civil 
Procedure Code because it is a suit for an 
injunction. On this point the observations 
of the Chief Jpstice of Bengal reported ip 


the case of The Secretary of State for India 
in Cou7icil v. Fajlucht Dehi (U are very 
pertinent. We cannot take Flower's case (2) as 
an authority for the construction^of a section 
in an entirely different Act, in different terms 
and for a different purpose. We can at 
best only look to the principle underly¬ 
ing the decision there. The principle 
of that case is not, as 1 understand it, that 
the words of such a section as that under 
consideration, though in terms covering such 
a suit, cannot apply to any suit for an injunc¬ 
tion. Its meaning, so far as it is general, is, 
I think, this : where there is a serious injury 
so imminent that it can only be prevented by 
an immediate injunction, a Court will not 
be debarred from entertaining the suit and 
issuing the injunction though the section 
requires previous notice: if it is owing to the 
immediate need of the injunction that the 
plaintiff has come to the Court for relief 
before giving the required notice. The reason 
is that to wait until the due notice had been 
given would be to allow the injury which it 
is the object of the suit to prevent, so there 
would be a clear denial of justice. The. 
principle is, that in construing an Act we are 
to read the words in the light of the objec 
of the Act and are to presume that a con¬ 
sistent purpose underlies those words. " ® 
purpose of the Code of Civil Procedure, 
broadly put, is to regulari.se and facilitate t e 
work of the Courts ; so that they may he best 
able to do justice. That purpose would, no 
doubt, be defeated if an injunction were 
immediately required and absolutely 
in order to prevent serious injury and yet » 
Court could not issue it. It must be 
that this is notintended unless it is specinca > 
expressed. To that extent, speaking for 
myself, I would follow the principle o 
Flower's ca(e (2). But, of course,one would have 
to be very clearly sati.sfied that an **^"'^*^ ® 
injunction was absolutely essential. There 
ig no indication here that serious and irrepar¬ 
able injury would follow from failure, o 
obtain an immediate injunction: or that any 
injury whatever, which could not be amply 
and appropriately recompensed by damages, 
would ensue from delay in issuing an injunc¬ 
tion. 

Appeal allowed. 
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PRIVY COUNCIL. 

Appeal FROM the Calootta HighCocht. 

February J I-, 1011, 

Present: - Lord Alacnagliten, Lord Hobson, 
Sir Arthur Wilson and Air. Justice Ameer AH. 
BHAGABATl BARMANYA anc anothei: — 

Defendants—Appellants 

versus 

KAIjI CHARAN SIXGH and AN'»rnEit — 

Respondents. 

Hindu [mw 11 ill — Beqiii'itf to a closx name of irhom 
nnhorn—Bt'quest not void-Valid as to those bovn of 
testator's death-Construction of documents -KiniUsh 
rules not nitpUcahle. 

Whoro thero is u piff, to a class, somo f)f whom uro 
or may ho incapacitated from takin;; Ik.cuii.so not 
horn at the dato of pift or tostao.r's death, as the 
caflt* may ho, and wlioro there is no other ohjection 
tothej'ift, it should enure for the hoiiofit of those 

meml)ors of the class who are capable of takinjr. 

/f7»i Lai Sett V. Kanai Lai Sett, 12 C. GGd, approvcl. 

Leake v. Rohinson, (1HI7) 2 Mer. 303; Ki R. K IGS 
not followed. ’ 

Rules estahlisheddn Km,dish Courts for con.struinj' 
hri;<lj8h clooiiinentN are not jin such applicalile fo 
1 1 unsa^'tionH between juitives of (his courtrv* 


Appeal from tlie judgment of the High 
Court of Calcutta, dated .June 1st, 1905 
reported in 32 C. 992. 9 C. W. N. 749.amrm- 
ing that of the Di.strict Judge of Afurshid- 
ahad, dated April 2Uh, 190.3. 

Sir R. Finlay^ K. C. and Air. 0. F. }[. 
U>88, for the Appellatits. 

Mr. DeGfluyther, K. G. and Air. Dube, for 
tlte Respondents. 

JHDGMKNT. 

Hnud AIa.'naghten.— This is an appeal 
from a judgment of the Calcutta High Court 
delivered hy Afaclean, C. J.. aHirming a 
decree of the_ District Judge of Alurshidabad, 

T.he Question* turns upon the meaning 
and effect of tlie Will of a Hindu gentleman 
named Ram Lai Singh. Tiie Will was 
executed on the 2nd of Afarcli 1808. The 
testator died on the following day. 

At the date of the Will the .state of the 
te.stator’8 family was this. The testator had 
no issue. His mother and his wife were 
alive and he had four si.sters living. Two 

were childless widows. The other two had 
male offspring. 

The Will, so far as material, is in the 
following terms:— 

My mother, Phudan Kuinnri Barmanya 
and my wife, Bhagabati Barmanya, shall, as 

jcrg as (I (y live, hold ptfftjskn of all my 


properties, moveable and immoveable, and 
enjoy and pos.sess the same on payment of the 
Collectorate revenue and the zenmularH rents, 
and by maintaining intact and continuing the 
.service of theestablisheddeities and the ances¬ 
tral rites according to tlie practif’e heretofore 
obtaining, and shall pay off my debts and 
realise my dues. They shall not be 

competent in any way to transfer the im¬ 
moveable property to anyone. On the 
death of my mother and my wife, the 
sons of my sisters, Golap Sundari Barmanya 
and Anrapurna Barmanya, that is 

to say, their son.s wlio are now in ex¬ 
istence, as also those wlio may he born 
Iiereafter, shall, in eipial shares, hold the said 
properties in possession and enjoyment hy 
light of inheritance, and shall maintain 
intact and continue the service of the 
established deities and the ance.stral rites 
according to the practiceheretoforeobtaining.” 

Tlie difliculty, so far as there is any 
difliculty in construing the Will, is occa¬ 
sioned hy the beque.st to the afterborn 
sons of the testator's two sisters which 
has been taken to include nephews b^rn 
after the testator’.s death, ft may perhaps 
be doubted whether the Will properly con- 
strued gives rise to the question on which 
so much argument has been expended. If 
an Kngii.sh Wi.l expre.ssed in similar terms 
were before an English Court it would 
probably be held that the gift to after-born 
children wa.s confined to children coming 
into existence between the date of the Will 
and the te.slakm’.s death. There is nothing 
in the circuimstances in \vhich this Will 
was made, though the testator died the 
next day, to render that view improbable, 
for he e.xpres9ly provides that if he re¬ 
covers the Will shall hold good unless altered. 

The real doctrine of the Court.” says 
AVooiI, V. C., in Man7i v. Thompson (l), 
is that when children are mentioned 
in a Will that means prima facie, if no 
intervening interest he given, that which is 
considered to be the testator’s meaning in 
the case of a gift to individuals, namely 
those who may bo living at the death of 
the testator. If the gift be not ima.ediato 
It may be that he intends to include all 
tho.«e children who may he living at the 

the Court judges 

R 582 nt p.6'3: 18 Jur. 82^; 2\V, 
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of the intention in tliis respect from the 
wliole scope of tlie AVill.” 

The rule is^ not altered by the addition 
of words of futurity as if ilie gift he to 
children ^^“born and to be born” or to 
children “begotten and to be begotten.” 
In accordance with this rule a gift ex¬ 
pressed to be to a danc-hter and her hus¬ 
band and their child now existing and 
also the other cliildren wliich may liere- 
after be procreated” was held by this 
Board to be limited to children born be¬ 
tween tlie date of the AVill and the testator’s 
deatli. nias v. T)p Lirera (2). The fact 
tiiat this I’ule is a rule of convenience is 
some reason for applying it to Hindu Wills, 
and an additional reason may be found in 
the well-known doctrine of Flindu Law 
tliat a gift to an object not in existence 
is absolutely void. But, however, this may 
he it has been assumed tliroughout that 
the testator intended children born after his 
death to be included in thegift. Andtheir 
Lordships propose to deal with the case on 
that assumption. 

It will he convenient at the outset to 
dispose of a point suggested by the words 
by riglit of inheritance.” It was said 
that there was really no l)pqiiest in favour 
of the nephews and tliat so far as they 
were concerned the W ill only declared a 
right of inheritance. The High Court had 
no diiliculty in rejecting that contention, 
and their lyordthips are of the .«ame opi- 
nion. It is not very easy to determine tlie 
proper meaning of the expression translated 
by the words “by right of inheritance.” 
The learned Chief Justice explains that 
the literal translation should be “as after 
takers,” and he adds tliat “it may he 
that the testator used the expression in 
the sense that the nephews would take 
with tfie same incidents of propnctorsliip 
as heirs would. Whatever the exa^’t mean¬ 
ing of this doubtful expression may he, 
it cannot, in their Lordships’ opinion, have 
been ioferted for the purpo.'‘e of render¬ 
ing meaningless words which had only just 
been used. 

Apart from tins point, the learned Coun¬ 
sel for the appellant argued in tlie first 
place that there was no vesting until the 
death of the jurviver of the mother and 

(2) (U7P) fi A. C’. 12?; 4U L. J. F. C. 20; 42 L. T- 
72(5. 


the widow. Their Lordships, however, 
think it is clear on the conetmetion of 
this Will that the nephews were intended 
to take a vested and transmitable intere.st 
on the death of the testator, though their 
possession and enjoyment were postponed. 
Whether it was the intention of the tes¬ 
tator that on the birth of nephews after 
his death interest vested should be divest¬ 
ed so as to let in such after-born nephews 
is another question. 

It was contended, in the second place, 
(and this, of course, was the principal con¬ 
tention) that the gift including, as it did, 
a gift to persons not in existence at the 
time of the testator’s death was altogether 
void. 

Upon this question there has been, as 
tlie learned Chief Ju.stice observes, a con¬ 
flict of judicial opinion in Inida. But in 
their Lordships* opinion the question was 
.set at rest for all practical purposes by 
the judgment of W^ilson, J., ns he then 
was, in the case of Kam f^al Sett v. Kanai 
Lai Self (a). 

In that case the learned Judge disposed 
of the cases which had been treated in 
India as authority for introducing into the 
construction of Hindu Wills the rule com¬ 
monly referred to as the rule in Leake v. 
7\*obniso)t(‘i). He showed that the rule 
was introduced into India owing to a 
mistaken analog 3 ', and at the end of a 
judgment, which leaves nothing more to be 
.eaid be sfafed tliat lie should be “prepared 
to bold as the general rule that where there 
is a gift to a class, some of whom are or 
may be incapacitated from taking because 
not horn at the date of gift or the death 
of the testator as the case may be and 
where tliere is no other objection to the 
gift, it should enure for the benefit of 
those members of the class who are capable 
of taking.” 

In that conclusion their Lordships agree 
and they are glad to have this opportunity 
of expressing their entire concurrence in the 
judgment to which they have referred. 

It would serve no u.seful purpose to re¬ 
capitulate the learned Judge’s arguments. 
But flmro is one pas.sage at page 67H to 
whi'di iheir lyordsliips desire emphatically 
to call attention. It is this: — 

(3) 12 C. G63. 

(4) ^1817) 2 Mer. 363j 16 R. R. 168, 
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It Ks no new doctrine that rules es¬ 
tablished in English Courts for construing 
Enelish documents are not as such ap¬ 
plicable to transactions between natives of 
tliis country. Rules of construction are rules 
designed to assist in ascertaining inten¬ 
tion, and the applicability of many such 
rules depends upon the habits of thought 
and modes of expression prevalent amongst 
those to whose language they are applied. 
English roles of construction have grown 
up side by aide with a very special law 
of property and a very artificial system of 
conveyancing, and the success of those 
rules in giving elTec’. to the real intenticn 
of those whose language they are used to 
interpret depends not more upon tlieir 
original Btness for that purpose than upon 
the fact tliat English documents of a 
forninl kind are ordinarily framed with a 
knowledp of tlie very rules of construc¬ 
tion which are afterwards applied to tliem. 
It IS a very serious thing to use such rules 
in interpreting the instruments of Hindus, 
who view most transactions from a different 
point think differently, and speak differently 

from Englishmen, and who have never heard 
of the rules itx question/’ 

Their Lordships will humbly advise TIis 

JMajesty that this appeal sliould be dis- 
missed. 

The appellant will pay the costs of the 
appeal. 

Solicitors for the Appellants; Mr, 0 i' 

tarr. 

Solicitors for tlie Respondents: Ue.-isrr. T. 

L. Wihon .S' Co. 

AjypeaJ dismissed. 


(s. C, ?.<> P. I II IJ)] I. p p JJJI J J 

PUNJAB OiriEE COURT. 
OuiAiiNAi. Appeal No 5C5 of 1910. 
January U, 1911. 

resent-. Mr. Justice Kensington and 

UAFTI . Justice Rattigan. 
hAUJA SINGH and others—Convicts 


Appellants 


cSiZL / 

Zl n /joaurnle nol a,no,u,fin.j to .nurder-r,. 
Sxl oSence eovuniUed }nj a oi^mhcr of. 



11 ropurtod to tliu Police that hIjo ■ had 
been assaulted by F. and others. The Police dec¬ 
lined to take action an«l referred her to a Magis- 
trat<‘. ^ The acensod F. arnl In's cornpanifjii.s went 
to B.’s house to taunt her on her failure to obtain 
any satisfaction from the Police. A tenant of /!., 
who was in li.’n hoiiRc at the time, to«ik up a stick and 
came otit and abused and threatened the intnulers 
but P. struck him on the head with a c/tAor» from 
which lie (lied. F. was convicted under 8(‘ction 304, 
Indian Pemil Code, and his companions under sec¬ 
tion U9 read with section 304 of the Indian Penal 

Code: 

Held, that F. was rightly convicted but that his 

companions must lx> nc(|uitted, because none of them 

took any part in tljo assault at 7?.’s house. Their 

going to P.’s liouse to jeer at her did not make them 

moml)ei*s of an unlawful assetnblv. 

% 

Appeal from tlie order of (he Sessions Judge, 
Lahore^ Division, dated the 15tii July 1910,* 
convicting the appellants. 

^fessra. Creu and Onnvat Tim, for tlie 
Appellants. 

Lala Mul C^>and, for the Respondent. 

JU!.)(I M 1'jN 1.— Die two appeals Nos, 
nCI- and 5G5 may be dispo.sed of by one order. 
They cover the cases of (ive persons, who 
have been convicted as follows:_ 

Faiija Singli under section 304 part (1) 
of tbe Indian Penal Cede, sentenced to trans¬ 
portation for life, and tlie remaining four 
appellants, including two elder brotliers of 
Fauja Singh, under .sections 304 and 149 of 
the Indian Penal Code, sentenced to rigorous 
imprisonment for five years each. 

The case for the appellants has been argued 
before us at considerable length and we 
have to deal with a somewhat confused story, 
in the cour.se of which reference has been 
made to no less than four cases of violent 
death loosely described as murders, whicli 
have occurred within the last twelve years 
or so among various members of the family 
to which Musammat Bliago (P. W. No. 5) 
and all the appellants belong. The names 
of tlie persons described as murdered in this 
way are (1) Daya Singh, father of Musammat 
Bhngo’s deceased hu.sband, (2) Arur Singh 
uncle of appellants Fauja Singh, Jagat Singh 
and Teja Singh, (.l) Wadhawa Singli and 
(4) Wadiiawa Singii’s widow, Musammat 
Jawali, tlie latter having been killed so re¬ 
cently as 1909. Tbe pedigree-table put for¬ 
ward by I lie defence has not been properly 
authenticated, but it is sufliciently clear that 
theappellants MangalSingh and Kisban Singh 
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fire very remote collaterals of the remainincr 
three appellants, sons of Suja Singh, and 
also tliat the whole of the appellants 
are remotely related to that section of the 
family to which Jlahadur Singh and Mu- 
ftnmnint Bhagn belong. We do not think 
that any direct connection can be traced 
between any of the previous so-called mur¬ 
ders and the present affair, but it is clear 
that there is so much bad feeling in the 
village generally, and in particular between 
certain Jaf proprietors and the Biloch ten¬ 
ants of some of them, that the prosecution 
evidence in the present case has to be 
closely scrutini/.ed. 

The present affair occurred according to 
the prosecution in the early evening of the 
I'ith January 1910. It w’as not reported till 

{) A. M , of the Idth though tlie thano 
was only 0 h>s away. Tlie explanation of 
the delay given by the prosecution is, fimtlu, 
tliat the relatives and friends of the de¬ 
ceased Palilwan were at first taken up with 
attendance on him and only tliought of re¬ 
porting after his death, and t^fcondly, that the 
village himbardarf: declined to actively assist 
in getting the matter reported promptly. 
On the other liand, the allegation of the 
defence is that the affair really took place 
at some time in the night, no one exactly 
knowing when or how Pahlwan mot with 
his fatal injury. We are inclined to think 
that the prosecution story is the more 
correct of the two on this particular point, 
and we take it that the affair really oc¬ 
curred early in the evening and not far 
on in the night. It folIo\>s that whatever 
the cause of the delay in reporting may really 
have been, there was at any rate so much 
delay that the parties interested had ample 
time to make up their minds what stoiy they 
would tell before going to the thana. 

We are snppoited in this conclusion by 
the fact that the tir.st report is now ad¬ 
mitted to have been exaggerated in varicus 
particulars and especially in so far as Bagga 
Singh, brother (»f iJangal Singh, appellant, 
w'as named as one of tlie principal offenders. 
In the course of the inquiry it transpired 
that there was good rea.son for holdi ng it 
to he most improbable thatB^gga Singh joined 
in the affair, and liis name was withdrawn 
form the list of persons eventually chalancd. 

We fee no reason to doubt that the 
Sefsiens Judge has airivrd at a substantially 


correct finding as to the more essential facts 
though we are unable to accept all his 
conclusions from those facts. On the 12th 
January M-nsammnf Bhngo and her brother- 
in law Bahadur Singh had gone to the thana 
and reported a somewhat trivial assault on 
them by the two appellants Fauja Singh 
and Teja Singh and a third man Sulakhan 
Singh, who has been discharged by the 
Committing Magistrate. These two com¬ 
plainants could show no marks of injury 
and no record was kept of their complaint 
at the fha7ia beyond an entry' in the Diary 
showing that the complainants were referred 
to a Magistrate, the police themselves de¬ 
clining lo take action. Fauja Singh and 
others seem to have heard of this, and in 
the evening came to Musanimat Bhago’s 
house to taunt her with her failure to obtain 
any satisfaction from the police. The de¬ 
ceased Pahlwan, Biloch, a tenant of Mus- 
ammat Bhago, was inside the courtyard, 
and he appears to have picked up a stick 
and came out both threatening and abusing 
the intruders who w'ere all described in the 
first report as being more or less drunk. 
There is no suggestion that Pahlwan actually 
struck any one, hut the appellants are said 
to have resented bis interference and to 
have struck out wildly in all directions in¬ 
juring Pahlwan severely and others slightly. 
When we examine the medical evidence, we 
do not think that this part ©f the story can be 
trusted, it is quite clear that some one 
struck one severe blow with a chhavi at 
Pablwan’s head from which he died some 
hours later, but we do not believe that there 
was any thing in the nature of a general tight 
or that any one else was struck, nor 
do we think that Pahlwan received more 
thaii this one blow with a chhavi. He had, 
it is true, two very trifling abrasions on the 
.shoulder and one on the knee and a bruise on 
one elbow, but we think that the shoulder 
abrasions mu.st have been caused by the 
handle of the weapon in the course of the 
blow a imed at his head, and that the other 
petty injuries were due to his fall. The other 
persons said to have been hurt, namely, 
Pahlwan’s maternal uncle Kaku, and his 
brndirr JninI, witnesses Nos. 6 and 7, 

not, welhirik, have been definitely attacked by 
any r)ne. Kaku’s injury was a mere scratch 
and Jalal’M a .‘•light blow on the tieel, neither 
of these injuries being of the kind which would 
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have been caused by a gang of well armed 
bent on serious mischief. There is in¬ 
deed considerable reason for believing that 
Kaku’s injury has been self-inflicted in order 
to make up a more serious case for the pro¬ 
secution. 

Both the first report and the whole of 
tlie prosecution evidence agree in ascribing 
Pahlwan’s fatal injury to a blow given by the 
appellant Fauja Singh, who is aged 21. To 
that extent we think that the evidence is 
trustworthy enough. We can see no reason 
why Diliu, witness No. 4, father of Pahlwan, 
should have mentioned any one else as the 
principal offender than the man who actually 
did cause his son’s death. Fauja Singh was 
one of the persons named in the previous 
report made to the police earlier in the 
day, and we think that he must Itave been 
present in fhe village that night or at any 
rate on the previous day as there would have 
been little use in naming a man who was away 
from- the village as having joined in the 
previous assault ofthellth January. It is 
urged strongly that Fauja Singh’s aliln 
should be believed as he has given good 
reason for explaining why he should have 
left the village at about that time. We do 
not, however, think that this argument 
carries much weight. It is, no doubt, true 
that Fauja Singh was found on the l?th 
January at another village, to which he had 
Hed for refuge, but we believe that he went 
there in con.seciiience of the part which he 
had taken in the affair of the 12th January 
and not because it was unsafe for Iiim to re¬ 
main in his own village in consequence of a 
dispute about a woman. We consider tliat 
although Fauja Singh struck one blow only 
he must take the full consequences of this 
act and especially of his having gone to 
Musammat Bhago’s house armed with a chhavi. 
It may be the case that he had been drinking 
but this again does not mitigate his offence. 
Pnma facie that offence was one of murder 
and we think that the Sessions Judge has 
gone quite far enough in holding that there 
was suHicient provocation on Pahlwan’s part 
to take the case out of the category of 
murder, and we are not disposed to any 
further leniency. We see no sulHcieiit reason 
for altering either the conviction or sentence 
upon hauja Singh and his appeal is accord¬ 
ingly dismis.sed. 

ihe case as regirds tho reaiaining four 


appellants stands on a very different footing. 
It is practically admitted by the Sessions 
Judge, and it seems t^j us to be hardly open 
to doubt, that none of these appellants 
took an active part in the direct attack on 
Pahlwan. After carefully considering the evi¬ 
dence, we think that we must go further .still 
and say, that none of them is proved by 
trustworthy evidence to have taken part in 
an assault of any kind on any of the persons 
present at Musammat Bhago’s house. All 
that they did was at most to join with Fauja 
Singh in standingoutside }fuia>nniat Bhago’s 
hoL'seand calling out to her that she had 
g)t nothing by her jocrney to the fhnna. 
The learned Sessions Judge lias treated them 
as members of an unlawful assembly, and in 
consequence liable to some extent for all that 
subsequently happened including the death 
of Pahlwan. He has accordingly convicted 
them under sections 304 and 149 of tlie Indian 
Penal Code, and awarded heavy sentences. 
We do not think that is aproper way of look¬ 
ing at the matter. The mere calling out to 
Musammat Bhago is not an offence at law 
and it is not proved that any cf these appel¬ 
lants committed or intended to co.mmit any 
sort of offence such as is included in the de¬ 
finition of unlawful assembly contained in 
.section 141, Indian Penal Code, Fauji Singh 
and his companions can hardly have intended 
to attick yiusjmmil Bhago, seeing that tliey 
had ample opportunity for using violence to 
her and in fact did not touch her in any way. 
We do not think that they could have had 
any common object of what the Sessions 
Judge describes as the tlirashing and mal¬ 
treating of Pahlwan, seeing tliat they had 
no serious grudge against him beforehand 
and that his appearance on the scene was not 
anticipated. It is certainly incorreetto treat 

him as having been thrashed seeing that he 
received only one serious blow and this must 
have been given by one person only, more or 
less on the spur of tlie moment. In our opinion 
it if far from certain that the appellants 
K.ishen Singh and Mangal Singh who were 
not implicate! in the previous affair of the 
nth January, were really on the spot at all 
whan Pahlwan met his death. ‘ Without 
going into the details of somawliat obscure 
matters, we may say that there is reason fer 
believing that these names in particulir 
have been added partly out of previous 
enmity and partly in order to make up the 
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fall nunibpr of Hve required lo constitute an 
unlawful assembly. It is probable enouffb 
that Fauja Singli’s two brothers, Teja Singh 
and Jagat Singh, were cn the spot, but we 
cannot see that they are proved to have 
committed any offence or to liave intended 
to commit any offence in such a way as 
to justify a iinding that tliey had a common 
object with Fauja Singh. There appears to 
us to have been considerable exaggeration 
on the part of tlie prosecution, and that in 
point of fact Fauja Singh alone should be 
held solely responsible for the serious conse¬ 
quences which followed without being intended 
by any of the men who came to Miiaammat 
Bhago’s Imuse merely to jeer at her. It 
follows that we cannot uphold the con¬ 
victions of Jagat Singh, Teja Singh, Kishen 
Singh and Mangal Singh under section 
Indian Penal Code, and we are not .satisfied 
that they even committed any .sort of minor 
offence. The appeals of these four persons are, 
therefore, accepted; they are ac(iuitted and 
will be released. 

Appeal accepted. 


(s. c. r,u V. \j. H. lull). 

PUNJAB CHIEF COURT. 

CuiMiNAi, Rkvision No. 750 OK 1908. 

July 30, 1908. 

Present: —Mr. Justice Rattigan, 
CHIMAN LAL— Petitiokkr 

versus 

GHULA^l MOHI-UU DIN— ResroNnf- nt. 

Penal Code (Act XhV of 1860), ». 210—Fraiida. 
lent c.reciifion of drnre—Sanction to pru,ecufe—Crl. 
tninat Pi-occdurc Code (Act 1' of I80H), .v. 10.>. 

In an application for oxeciUion of a <loc3*oc the 
(locrce-hoUlcr (accused) nnuh* no nioniion of having 
received a certain sum of money from I In* jud^r. 
ment-(lobt»)r lliree days prevloiiH tf) tli<> ap- 
})lieatifin. 'llu' Court «‘.xeentiiig the (h-ert**- .‘sanc¬ 
tioned prosoe>iti<»n of the (h'erec‘.lu>h|er ft>r an 
offence under section 210 f>r tlip Indian IVnal Code. 
If. was contended that the sanction sliould ho revok¬ 
ed for (1) the feum of money was made over to 
the decree-holder merely os a deposit, (2) the 
warrant applied for was never in fact issued 
and the judgment-debtor snffored no loss and 
was put to no disgrace and the interests of justice 
did not ref|iiirc a prosecution and (3) in any ca.se 
there was no completed offence under section 210, 
Indian Penal CVide: 

Held, that the sanction w’as prf>perly granted. 

Petition for revision of the order 
of the Sessions Judge, Multan Division, 
dated the 15th May 1908, confirming that 


of the District Judge, Multan, dated the 
3rd March 1908, granting sanction to pro¬ 
secute the petitioner, 

Mr. Oertely for the Petitioner. 

^Ir. Muhammad Shafiy for the Respondent. 

JUDGMENT.—I have beard Mr. Oertel 
and Mr. Shall on behalf of the accused 
and the complainant, respectively, and have 
carefully considered their arguments. I have 
no desire in any way to prejudice the ca.se of 
the accused, but I agree with the Courts 
below that there is a prima facie cac.e against 
him, wbicb he should meet. He unquestion¬ 
ably received the Rs. 800 on the 13th De* 
cember, and it is not denied that when he 
applied for execution on the 16th December 
(or three days later) be made no mention 
of that sum, and that in the application he 
stated that the full amount of the decretal 
money wa.s .still due to him. His explanation 
that the Rs. 800 were made over to him 
on the 13th December in amanat (or de- 
po.sit) and that he was, therefore, not entitled 
to treat that money as his own until the 
17th December 'when he was (as lie'says) 
given authority to retain it for liimself, may 
or may not be true, but I see no reason 
why the charges alleged against him should 
not be tried. He will then have full op¬ 
portunity of establishing, if he can, the truth 
of the explanation vouchsafed by him. Mr, 
Oertel argued that as the warrant which was 
applied for on the 16th December never in 
fact issued, complainant suffered no loss and 
was put to no disgrace, and that the in¬ 
terests of justice do not require a pro.secufcion 
in a case of this kind, I regret I cannot 
agree with him. 1 think it is e.ssential in 
the public interest that persons who have 
decrees in their favour should he warned 
that they must not attempt to deceive the 
Courts and thereby get money from their 
judgment-debtors to which they are not 
entitled. It is also very necessary that de¬ 
cree-holders should realise that they must 
comply strictly and triithfully with tlio re¬ 
quirements of section 235, Civil Procedure 
Code. 1 say no more lest any remark of 
mine migiit be taken to prejudicially affec. 
the accused’s defence* as to the merits (or de¬ 
merits) of which X do not wish to say one 
word. Mr, Oertel has argued that there was, 
in any case, no completed offence under 
section 210. Indian Penal Code, and in this 

connectiii has lelied on the rulings of this 
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Court in y/unrung Mai v. Emperor (1), and 
of the Calcutta Hiffh Court in Shama Gharan 
Das V. Kasi Naik (2). These questions will 
have to be decided on the facts as disclosed in 
the prosecution evidence, and I must decline 
to consider them at this stage of the pro¬ 
ceedings. 

I accordingly reject this application. 

Application reiectfd. 

(I) 13r. U. 1902 Cr. (2) 23 0.971. 


(8. c. 62 P. L. R. 1911). 

l^UNJAB CHIKF COUUT. 

First Civil Ai-peai. No. 505 of 1910. 
January 31, 1911. 

PrcNcn/: —Mr. Justice Kensington and 
Mr. Justice Kattigan. 

Musammat CHKMHFLl—P laintiff—• 

AiI'BLLANT 

versus 

NATIONAL BANK of INDIA, Ltd. and 
OTHEH s—D efendants—Hesi-ondents. 

Hindu Lnw-^Svlllemcnf in favour of mot her—Will 
bij mother—Fraudulent triimfer —lii'imini trnnf ac¬ 
tion. 

la 1896 oiM.- K. , a woll-io-du jeweller of Delhi, 
died louWag u soil K. C. and a wid<»\v and a daughter, 
and hiu anceNtml huHine.sti in u prusperuus eondi- 
tion valued at some lakht( of rupeeu. 

In 1898 K. C. purelmsed a hloek of h«)iise pi'u- 
porly in the nnnio of his mother S. for Ks. 18,(X):\ 
and in 1902 he inudi' a similar purehaso in her 
iiumo of other property for K.s. 12,000. Some years 
aft«‘r his father’s death, K. C. entered on a highly 
speculative form of business and horroweil largo sums 
of money. 

In 1902 K. C. was in serious stniils. Later on, 
several decrees were passed against him and the 
house property purchased in 1898 and 1902 was 
attached. 7’he mother executed a Will in favour of 
C,, wife of K.C.f to whom she bequeathed the two prr- 
pertios purchased in 1898 and 19D2 and all other 
pn)perty inherited by her husband A'. L. Objections 
were ])referred by C. to the attachments hut they 
were disallowed. She then fileil the present suits for, 
inter alia, a declaration of her title to the attached 
properties and alleged that the parehasos were made 
by 8. with her own funds. It was pleaded that 
the purchases were fictitious, that the Will was 
a forgery and that the i)r:;pei’ties did not belong to 
the plaintiff: 

Held, that there was nothing unreasonable or sus* 
picious about the 18^’8 transaction, for K. ('. was 
not at that time seriously embarrassed. Tl.oagh 
the purchase was not made by S. with her on n 
funds yet slio was entitled to the projierty, for the 
arrangement made by K- C. was a perfectly justiti- 
ablo ^ one and it did not appear that it was made 
by him to defraud his creditors. Rut the 1902 jnir- 
chasD must bo treated as one in fraud of creditors 
for K. C. was at that time mueh involved. 


HA I, further, tint the transactions were not 
bciuiint. 

Bara }frtl v, Bh'ujwan 01 I*. K. 1889, referred l >. 

Held, also, that the g«'iriulnenes.s of the Will was 
established and that it was not invalid as regards the 
propertie.s in suit; that it was ineffectual in so far as 
it jmrported to deal with property other than the pro¬ 
perties purchased in the name of the testator 8. hut 
it was not on that account open to objection as reganl.s 
the purchased property. 

Kanifhi Ram v. .fiiranun, 121 I*. U. IHP.'L* I»ri Ttnft 
Koer V. Hansbatti h'oernin, 10 C. 32T. (R. C.); 10 I. A. 
150; 13 C. L. U. 41N, referred to. 

First appeal from the order of tfie Sub- 
Judge, Lst Class, Delhi, dated the 30tJi Marcli 
1910, dismissing claim. 

Messrs. Beerhey and Shadi La/and Babu .1. 
C. Bose, for the Appellaid. 

Mr. Raj Naraui, for National Bank and 
Mr. Pestonji l)adliahai,fii]d Lala Bhowaui Vtr- 
shad, for Batha Company of Bombay and 
Bombay Company Limited, Bombay, Ues- 
pondenfs. 

JUDGMFNT.—The two appeals Nos. 
505 and 506 may be deposed of by one order 
following the procedure which was adopted 
in the lower Court with the consent of tlie 
parties and which has lieen similarly agreed 
to in this ('ourt also. The plaintiff in tlie two 
suits is the same, namely. M’/sarnmat Chain- 
heli. wife of Kislien Cliand, judgment-debtor. 
The defendants in one case are,— (1) The 
National Bank of India; (2) Batha and Com¬ 
pany of Bombay: (3) The Bombay Conipan}^ 
Limited, and (-I) certain other decree- holders 
who are apparently acting in collu.sion with 
the plaintiff, or who have at any rate taken 
no prominent parteitlier in the original trials 
or in the appeals. In tne second case the de¬ 
fendants are Messers. E. I). Sassoon and 
Company and in both suits the judgment- 
debtor, Kishen Chand, is a formal defendant. 

The circumstances leading up to these suits 
are as follows: the facts being to some extent 
elucidated from tlie paper-book of a previous 
suit between the National Bank of India ami 
Kishen Chand which was decided by the 
Chief Court on the 4th April 1908 on Civil 
Appeal No. 50 of 1907. It may be noted that 
one of the Judges forming the pre.sent Bench 
was also a member of the Bench by wliich 
the previous appeal was decided, but it i.s not 
proposed to refer to the previous ca.se other¬ 
wise than to make the position clear. 

In 1896 one Kanhya Lai, a well-to-do jewel¬ 
ler of Del* died leaving a large estate, the 
firm wa.s known a.s Kanhya Lal-Kishen Chand, 


(•48 


INDIAN CASKS. 


Liyil 


CHKMBBLI V. NATIONAL ItANK OF INDIA, LTD. 

t}ie latter bein^ Kanbya Lai’s only son, and, 
so far as is known, tbe business was then in a 
prosperous condition. We are told that Kan- 
liya Lai left a property valued at some six 
Inklis of rupees, which may or may not be 
accurate, but at any rate it is not seriously 
disputed that he was a very well-to-do man. 
Besides the son Kishen Chand who was then 
a comparatively young roan, Kanhya Lai left 
a widow, named Mmammnt Sunder, who died 
on the tdth November 1904 and a daughter, 
who is married to Mangi Lai, one of t))e group 
of defendants, whom we have referred to as 
acting in collusion with the plaintiff. We 
should also note that the business was ances¬ 
tral and was originally known under the name 
Ha/ari Mai-Kanhya Lai, tliese two being 
brothers. It appears tliat Ha/.ari i\lal sepa¬ 
rated from the firm at some time not known 
precisely and his son (iul/.ari Mai ligures to a 
minor extent in the present case. On the 
29tli August 1896, Kishnn Chand purchased 
u block of house property in the name of his 
mother Mnsaminaf Sundar for Its. 16,000 and 
on the 9th January 1902 he made a similar 
purchase in her name of otlier property for 
Ks. 12,000. It has been urged on behalf of 
the appellant that both tliese purchases were 
really effected by Musamvint Sundar out of 
her own money, but of this we can find no 
proof whatever. On the otlier hand, after 
going into the matter at considerable lengtli 
we think that there is suflicienlly conclusive 
evidence tliat the money was really supplieil 
from the firm Kanhya Lai Kishan Cliand or, 
in other words, by Kishan Chand liimself. 
There is no reason why a rich man like 
Kishan Chand should not, if he so desired, 
have settled money upon Ids mother by giving 
her two comparatively small properties out of 
the funds of a large estate, and at any rate 
as regards the 1898 transaction we consider 
that there is no real justification for an atti¬ 
tude of great suspicion. 

It appears, liowever, timt Kishan Chand 
began some years after Ids father’s deatli to 
enter on a highly speculative form of business 
and by June 1901 he was under the necessity 
of raising large sums from the National Bank 
on the security of jewels under circumstances 
which sufficiently appear from the record of 
the previous case. Owing to circumstances 
which need not he stated in greater detail 
Kishan Chand’s affairs then became rapidly 
more and more involved, and so far as we cun 


judge the entire estate is now hopelessly en¬ 
cumbered. Kishen Chand’s dealings with the 
National Bank and possibly with other credi¬ 
tors were highly unsatisfactory and the result 
has been that eventually a series of decrees 
have been passed against him, mostly in Bom¬ 
bay, for very large sums. We do not know 
precisely the dates or amounts of these Bom¬ 
bay decrees, but it is admitted that, in spite of 
large realizations in Bombay certificates were 
eventually granted therein 1904 for the reali¬ 
zation in Delhi of large outstanding amounts, 
it is also known to us that the National Bank 
was in 190) suing Kishan Chand in Delhi for 
over H^. 40,000 tliough the amount of his 
liability was eventually limited by this Court’s 
decree of the Otfi April 1908 to a little over 
Hs. 11,000 under the circumstances explained 
in the judgment of that date. We think that 
we aie justified in saying tlmt Kishan Chand 
was in serious straits before the second pur¬ 
chase, dated the 9th January 1902, was effect¬ 
ed in the name of Ins mother, but so far as 
we can judge from all available evidence 
tliere is notliing to indicate any sort of crisis 
in his affairs so far back as tbe earlier pur¬ 
chase of tlie 29th August 1698. 

In l!M)4 matters had certainly become very 
serious and Gulzari Mnl, referred to above 
as KishanChand's first cousin, put ina petition 
under the Bunjab Laws Act to have Kishan 
Chand d eclared an insolvent, mentioning in 
the schedule of as.sets properties covered by 
Musditimtil Sundar's purclmses of 1898 and 
1902. We have considerable doubt whether 
this petition was altogether huna fide^ and it is 
po.ssible tljatGul/ari i\Ial w’as really acting in 
Ki.shan Chand’s interests rather than his own 
in attempting to have Kishan Chand declared 
an in.solvent. However that may be, on the 
20th August 1901, after an order of attach¬ 
ment of all the property had been obtained, 
Musammat 6unJar lodged an objection that 
the purchased property belonged to her. On 
the 27th October 1904 the objection was 
allowed and these two properties were releas¬ 
ed from attachment. We have clear evidence 
that Mitsdtnmaf Sundar was ill at tlietime and 
she irj fact died on the Ibtli November 1906. 
Two days before lier death, that is, on the 
14th November, she is said to have executed 
a Will leaving to the present plaintiff, wife of 
Kishan Chand, not only the two purchased 
properties but also ail other property inherit¬ 
ed by her husb.iiid Kanhya L il (,jo 0<.i irts 
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shauhari inujh ko viili,) We give the 
vernacular words in que&tion because in the 
evidence of Pirbbu Dyal, writer of the Will, 
at line 32 on page 38, of the present paper 
book, these words have been wrongly 
transliterated in such a way as to make it 
impossible to understand what the witness 
was referring to. It will be observed that 
by this Will Musanunat Sundar purported to 
go beycnd what she had previously asserted 
in objection proceedings three months before, 
and that the object of the Will was to secure 
to plaintiff’s wife as much properly as 
possible to be saved out of the wreck of his 
fortunes. 


Further proceedings were taken at Dellii 
from 1905 onwards by Kislian Chand’s 
numerous creditors for execution of their de¬ 
crees, and eventually after all his property 
had been attached and was on the point of 
l)Ring sold, two objections were lodged on the 
19tli July 1907 and 23rd July 1907 by Musam^ 
mat Chambeli claiming the purcliaj-ed pro¬ 
perty as her own in virtue of the Will. Thefe 
objections were summarily disallowed by the 
Kxeeuting Court on 2 Jth July 1907, and cn 
the very same day Musammat Chambeli in¬ 
stituted tlie two present suits for a declaration 
that the property altaclied belonged to her. 
We must hero notice that the suits covered 
very much more than the purchased pro¬ 
perties. It is quite clear that on coming into 
Court Musammat Cliambeli was made by her 
husband to lay a claim to mucli of the pro¬ 
perty left by Kanhya Lai which Ijud not pre¬ 
viously been apecitically assigned to Mnaam- 
viat Sunder. The two suits were at Hr.st dis¬ 
missed by the Subordinate Judge on the Ihth 
November 1907 by an indefensible order 
which was set as^ide by this Court’s judgmerit 
of the 23rd February 1909 on Civil Appeal 
No, 35 of 1908, given at pages 1 and 2 of 
tlie present paper-book. Thereafter, thesuits 
have been tried by the same Subordinate 
Judge f'Dd have been dismissed by him on 
the 30th Afarch 1910. 'J’he cases are ac¬ 
cordingly now before us on appeals by tlie 
plaintiff Cliambeli. 

Ihe pleadings of the various decree-holder 
defendants substantially asserted— 

1. 1 bat the two purchases in M7isammat 

Suiidar 8 name were fictitious; 

ifirt her Will,dated the I4tli November 

1904, was a forgery, and 

3. That no part of the property, ancestral 


or acquired, covered by the suits, really be' 
longed to the plaintiff. 

In reply, the plaintiff directly traversed all 
these assertions and in particular maintain¬ 
ed that the wliole of the property claimed 
had been acquired by llusamviat Sundar 
with her own funds (see plaintiff’s repli¬ 
cation, dated the 11th October 1907, at page 
12 of the earlier paper-book). The issue.s 
drawn are given at page 13 of the same paper 
book and need not be re-produced. They are 
now summarised by plaintiff’s Counsel under 
tlie two heads : — 

(a) were tlie properties in suit owned 
by Musammal Sundar ? and ; 

(h) did Mu^ammat Sundar execute tlie 
Will and was her execution legal ? 

The decision of tlie lower Court on both 
tliese points is against the plaintiff. 

We must here observe that the whole of 
tlie argument cf plaintiff’s Counsel before us 
lias been directed to show that there was 
nothing wrong in respect of the purchases 
made in the name of Mitsammat Sundar, or 
of that lady’s Will, in so far as it covered 
these properties. Speaking generally, the 
svliole of the evidence recorded in the lower 
Court on plaintiff’s behalf was also directed 
to these points. At the conclusion of a 
lengthy argument by plaintiff’s Counsel, we 
expressed some surprisethat he had dealtonly 
witli tlie purcliased properties and had said 
nothing at all in regard to any claim which 
might possibly have been made by Mnsauwiat 
Sundar or by present plaintiff to other pro¬ 
perty originally owned by Kanhya Lai. 

Counsel at once admitted, without reserva¬ 
tion of any sort, that he was unable to put 
plaintiff’s case on any stronger footing than 
tliat she is entitled to the purchase properties. 
We take this as amounting to an admi.ssion 
tliat tlie suits, as laid, cannot bo supported 
except to a minor extent, and after consider¬ 
ing the evidence in great detail, we have no 
doubt that Cuun.sel has been well-advised in 
now limiting plaintiff’s claim to rlie purchased 
property only. There is no good evidence 
and no legal justification basedon joint family 
theories, to support the very much wider 
claim which had been nominally put forward 
by Muiiamniat Chambeli to start with. 

The result is that before us matters are 
very largely simplified, instead of having 
to consider the effect of the Will upon all 
Kanhya Lai's original estate, we have only 
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to deal with it so far as the purcliased pro¬ 
perties are concerned. It is most unfortunate 
timt tliis should not have been made clear at 
a much earlier stage in the suits. The decree- 
holder-defendnnts have all along, both in the 
first Court and in this Court, been under the 
impression that the plaintiff has put forward 
a very largely exaggerated claim which if 
successful would go far to deprive them ofany 
hope of further realization under theirdecrees 
and they have contested the suits hotly on this 
understanding. It now appears that they 
have been much misled both by the plaintiff 
and by the terms of the appeals to this Court, 
and that the sub.iect raatter really in dispute 
is comparatively speaking of (luite trifling 
value. No doubt the money advanced for 
the two purchases of 1898 and 19U2 amounts 
to Hs. 80,000, which is considerable enough 
in itself, but we are informed that tlie pre¬ 
sent value of even these properties is much 
reduced by a subsequent mortgage,and even 
if these properties can be put up for sale 
the sum to be realised is in all probability 
a mere trifle compared with amounts of the 
defendant’s decrees. We think it particularly 
unfortunate that all this should have only 
transpired at a late stage in the Chief Court, 
after the hearing of elaborate arguments, and 
if the defendants had not been misled, the 
decision of the matters really in dispute 
would probably have been much facilitated. 

As matters stand, we are not ».ow concern¬ 
ed with what was represented to us to he a 
highly contentious suit involving property of 
great value; but merely witli the simple 
questions whether the two purchases in tlie 
name of Musammat Sundar were justitied and 
whether the Will by which they were left to 
the present plaintiff should be to that extent 
upheld. AVe propose now to take these two 
questions in order, and we do not think that 
their real importance retiuires us to discuss 
the evidence or lengthy arguments of Counsel 
on a disproportionate scale. 

As regards the purchases, we can see no¬ 
thing unreasonable or suspicious about the 
1898 transaction. Kishan Chand was not 
at that time, so far as is known, seriously 
embarrassed. It was natural enough for him 
to wish to provide for his mother, Musammat 
Sundar, to a moderate extent. TheRs. 18,000 
which he then invested on her behalf 
in house property represented a very small 
portion of his estate and we can see no reason 


why he should not have settled property of 
that value on her. AV’^e use the word settle¬ 
ment advisedly in its popular rather than in 
its strictly legal .sense as a convenient ex¬ 
pression for representing what was actually 
done. We take it as sufficiently established 
that the purchase money came out of the 
estate and not from funds of which Musamviat 
Sundar was possessed in her own rights. We 
grant this much to the defendants, looking to 
the evidence on the point, and we need not, 
therefore, further discuss that evidence. 

Where we differ from defendants’ Counsel 
is in holding that an arrangement of the kind 
was a perfectly justifiable one on Kishan 
Chand’s part, always assuming that it was 
not made in order to defraud his creditors, 
AVe have no evidence at all and we do not 
ourselves believe that Kishan Chand was in 
1898 so situated that the purchase should 
bo interpreted ns intended to defraud his 
creditors. It strikes us as a very natural and 
])roper arrangement to make and one against 
which there was no sort of legal obstacle. 
Taking this view, we decide that Musammat 
Sundar became the lawful owner of some part 
of the property in dispute in 1898. 

Turning n<»w to the second similar transac¬ 
tion of January 1902, we feel that we are on 
leas firm ground, Ki.shan Chand had by that 
time already been entangled in dangerous 
speculation and had been compelled to raise 
large sums of money from the National 
Rank. We think that he must have known 
very well when he purcitased farther pro¬ 
perty for lls. 12,000 in the name of Musammat 
Sundar that he was to that extent making it 
more difficult for his already numerous credit¬ 
ors to eventually succeed in recovering their 
money. AVe are urged by plaintiff’s Counsel 
to hold that the mere fact of.his being able 
to produce Rs. 12,000 in ready cash for 
investments purpose is in itself a sufficient 
proof that he was not then embarrased, but 
we cannot take this view. He was already 
much involved to the Bank and possibly 
to others and he had launched upon some¬ 
what wide speculation, the result of which 
was tolerably sure to be ruinous to himself. 

AVe think that he ought to have recognised 
that he had no right to settle a further sum 
upon his mother and that no such settlement 
was really required until he had extricated 
himself from his growing difficulties. Tak¬ 
ing this view, wo are of opinion that the 1902 
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purcimse oupflit to be treated as one in de¬ 
fraud of creditors. 

Turning now to tlie Will, we have examin¬ 
ed tlie document in original with the greatest 
care and liave also examined the evidence of 
the writer and four attesting witnesses who 
have been called to prove it. Our conclusion 
is that there is no real reason for declining 
to accept this document at its face value. The 
bubordinate Judge has criticised tlie Will 
and the circumstances under wdiicli it is 
shown to have been prepared with great 
sevent 3 *, but we cannot agree that the.se 
critici-sms are justified in the main. The 
document is an exceedingly simple and 
straightforward deed expressed in plain 
language. We cannot undenslaiid wliy the 
Subordinate Judge describes it as drawn up 
in high liown L'rdu containing dilfieult Arabic 
and 1 ersinn technicalites. The parties are 
indeed Jams and ns such may possibly not 
have a very etficient knowledge of the Urdu 
language but tliey are residents of Dellii 
where that language is universally used, and 
we cannot find any thing in the Will wliich 
would not be readily intelligible to Mifsammat 
Sundar. We can easily believe that Kishan 
Chand prompted her to get tlie Will execut. 
ed in the hopes that lie would thereb)' save 
for- his wife some considerable properly, but 
this again was an arrangement which 
Uusannnaf bundar herself would be likely to 
approve of. She prolmbly knew quite well 
that ^the family property was being ruined 
by K-ishan Chand and she had recently 
been successful in asserting her title at any 
rate to the purchased property, under the 
order of the 27th (Jctober 1904 referred to 
^oye in insolvency proceedings against 
Kishan Chand. The fact that the Will was 
executed only two day.s hefoi-e Musuminat 
bundar s death doe.s not, in our opinion, 
indicate a probability that she executed it 
without knowing what she was doing. The 
thumb mark attached to tlie Will i.s, no doubt, 
a mere smudge wbich cannot possibly be 
identified, but after careful consideration of 
the deed-writer’s register containing a note 
o le 1 ansaction and a better impression of 

what purports to be Musajnmai Sundar's 

thumb mark, we coasider an assumption of 
forgery to be altogether out of place. The 
defendants have complained that the plaint- 
ilT made no effort to get this latter thumb 
mark verified by an expert although there 


are other well autheiiticated thumb impres¬ 
sions of Musammat Sundar with wbicb it 
could have been compared, notably one on a 
general power-of-attorney given by her to 
Kisban Cliand on the 2Uh January 1902 
wliich is on the record and by which slie 
authorised him to conduct every sort of 
business on her behalf. Tin's complaint of 
the defendants is typical of the attitude 
which they have all along taken up. We can 
see no reason why the plaintiff sJiould have 
been called on to verify the thumb impres¬ 
sion. She had produced tlie writer of the 
Will and no less than four out of six attesting 
witnesses and, as far as it goes, their evidence 
appears to us conclusive enough. She was 
not called on to do anything more if the 
defendants were not satisfied, it was for them 
to produce the expert and rebut the plaint¬ 
iff's evidence, but they liave been afraid 
themselves to put the matter to so simple a 
test. Further, we think it nearly certain that 

if Ivishan Chand contemplated forging a Will 

after Musammat Sundar’s death, he would 
liave hseri careful to make matters more 
.'ecurc for his wife by datincr the Will much 
earlier than two days before the lady’.s deatli 
Tlie defendants .support their contention of 
forgery by laying stress on the fact that the 
Will was notput forward till July 1907, i.e., 
at a very late stage in execution proceedings 
wliicli liad been draging on at least since 
1905. We are not impressed by this argu¬ 
ment either. It is true thattheexecution pro¬ 
ceedings had been long in progress, but dur¬ 
ing the interval the disputes between the dec¬ 
ree-holders and judgment-debtors had twice 
come before the Chief Court, and both Ki.shan 
Chand and the plaintiff may ver}" well have 
thought that they would escape their im- 
mediate dilliculty without propounding the 
Will. They would know that the Will was 
likely to be hotly conte.sted and would, there¬ 
fore, naturally keep it as a last resort when 
all otlier judgment-debtor’s devices liad failed. 
Our conclusionon this part of the case is, that 
tlie Will wa.s executed by M7isainmat Sundar 
with knowledge of its contents and in accord¬ 
ance with her own wishes. It was ineffectual 
in so far as it purported to deal with pro¬ 
perty otlier than the properties purchased in 
her own name, but it is noton that account 
open to objection as regards the purchased 
properties. The defendants here lay stress 
on a ruling of this Court [Kanshi Uam 
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V. Jiwanun (1)] as supporting the amaz¬ 
ing contention that a Will which is part¬ 
ly ineffectual must, therefore, be wholly disre¬ 
garded. The contention appears to us to ba 
based on the wording of the head-note to the 
ruling rather than on the ruling itself, 
and we do not understand that the 
ruling professed to lay down any general 
proposition of so sweeping a nature, or that 
this was the intention of their Ijordships of 
tlie Privy Council as expressed in the case 
then quoted [hri Dntt Koer \. Hanshutti 
Koerain (*2)]. 

These conclusions of ours practically 
dispose of the appeals. We have omitted 
to notice that a good deal of argument was 
addressed to us on both sides regarding 
the decisions by their Lordships of the 
Privy Council in respect of bcnami tran¬ 
sactions and in respect of the doctrine of 
what is known in English Law as advance¬ 
ment. We do not think it necessary to re¬ 
produce the rulings to which reference has 
been made, but we may quote in parti¬ 
cular Bura Mai v. Bhagwan Das (:i), in 
which one of the learned Judges, for whose 
opinion we have the greatest possible respect, 
briefly summarized the law on the question 
as understood from decisions given up to that 
time. We do not desire to contest either the 
argument or the rulings on this point and in 
so far as the rulings express decisions of their 
Lordships of the Privy Council, we are 
clearly debarred from treating the question 
as if it was open to argument. Hut we think 
that the defendants begged the whole ques- 
tion in describing the purchases of lb98 and 
1902 as henami transactions. We can our¬ 
selves see nothing henami in the matter, as 
that term is commonly understood. Kishan 
Chand was, in our opinion, not concealing p-.r- 
chases made for his own benefit under the 
name of another, but was really doing what 
any one is entitled to do either in England 
or in India, and that is making a settlement 
of this .sort in favour of his mother. He 
has, no doubt, subsequently prevailed on his 
mother to execute the Will the effect of 
which is that the purchases benefit his 
own wife, but that subsequent incident 
should not be regarded as necessarily in¬ 
validating his previous purchases for AIttsam’ 

(1) 121 I’. U. 1893. 

(£» 10 C. 324 (P. C.); 10 f. A. loO; 13 C. L. R. U«. 

(3) 61 P. R. 1889. 


mat Sundar if they were bona fide. As 

already stated, we consider that the 1898 

purcha.se was bona /bieand that the 1902 pup- 

chase was not, and we proceed lo determine 

the appeals on this basis rather than upon 

argument based upon henami transactions 
strictly so-called. 


he net result is that the appeals succeed 
t^o only a small extent. The plaintiff’s claim 
has been given up to all property other than 
Uiat covered by the purchases of 1898 and 
190-, and we rule that it must also fail 
as regards the 1902 purcha.se. The appeals 

accordingly fail except as to such property 
as IS covered by the 1898 -purchase. We 
accept them to that extent only and give 
plaintiff decrees in each of the cases, that the 
property covered by the purchase of the 29th 
August 189b in favour of Alusanimat Sundar 
belongs to the plaintiff by virtue of the Will 
executed by Musammat Sundar on the 14Lh 
November 1904 and is, therefore, exempt from 
attachment under the defendants’ decree.s. 
Ihe property include.s what are described 
as houses Nos. (l)(2)and (3) in List (u) 
attached to the plaint and as Nos. (1) (2) 
and (5) ID the furthermore detailed List of 
twelve propertie.s given at pages 3 and 4 of 
the paper book containing the plaint. The 
decree will, therefore, be drawn up in these 
terms. We have then to consider the ques¬ 
tion ofcost.sand here we take into account 
the fact that much expensive litigation had 
been forced on the defendants owing lo the 
plaintiff 8 action in filing suits covering a 
very large amount of property in regard 

to t le greater part of wliich she has entirely 
failed. 

As a rough and ready adjustment of the 
matter we direct that the plaintiff shall 
pay the whole of the defendants’ costs in 
the lower Court and one half of their costs 
in appeal. J his may appear a somewhat 
stringent order as to costs, but if it had 
not been for the exaggerated claim put 
forward by Kislian Chand in plaintiff’s name 
it is probable that a satisfactory settlement 
would have been arrived at either without 
litigation or at least at a much earlier stage 
in the proceedings. 
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(s. c, 2 M. W. N. 21.S: 9 M. L. T. 415). 

MADRAS HIGH COURT. 

First Civil Appeal No.s. 15 and 16 of 1906, 

Februflry 16, 1911. 

Present :—Sir Ralph Henson, Judge, and 

Mr. Justice Sundara Aiyar. 

In Appeal No. 15 of 19o(>. 

VADAKKINIYEDATH KiRANGAT 

SANKARAN NAMBUDRIPAD, styled 
MURTl SANKARAN, and others— 
Defe' DANTs —Appellants 
versus 

NILAMHUR THACIIARAKANIL 

MANAVJKRAMAN, styled VALIA THI- 

RUMALPAD, AND OTHERS— Plaintiffs — 

Respondents. 

In Appeal No. 16 of 1906. 

NILAMHUR TIIACHARAKANIL 

MANAVIKKAMAN, styled VALIA THI- 

RUMALPAD, AND OTHERS— Plaintiefs— 

A I PELLA NTS 
versus 

THAMHARRA KUNHAMMUTLI and 

OTHERS — D EKE DA NTS— RR' POS ENTS. 

Evidence Act (/ of 1672), s. and plans 

prejKircd by Government - AdmiAsibilily in evidence. 

Maps and surveys nmdo in Iinlia for revenue 
purposes arc* oHieial documents prepared Ly competent 
persons and with such publicity and notice to persons 
interested as to be adinissible, and are valuable evi¬ 
dence of the state f*f things at the time they wore 
made. They are not eonelusive and may lx* shown 
to be wrong; but in the absence of evidence to the 
contrary, they may Ik* properly received in evidence 
as correct u hen made. 

Jayadindranofh Hoy v. Secretary of Stale fur India 
30 C. 291, fr>llowod. ’ 

Appeals against the decree of the Sub¬ 
ordinate Judges Court of South ilalabar 
at Callicut, dated tlie 12th September 1905, 
in 0. S. No. U of 1903. 

Mr. J. L. Rosario^ for the Appellants. 

Mr. 7. R. Ramnehaufin'er, for the Res¬ 
pondents. 

JUDGMENT.—These appeals relate to 
the ownership of certain hill forests which are 
claimed a.s their jevm property both by tlie 
plaintiff, who is the Thirumalpad of Nilam- 
hur, and by the 4th defendant who is the 
Uralan of the Trilcalayur Devasom. Defend¬ 
ants^ Nos. I to 3 are persons who had 
obtained felling leases from the 4th defend- 

lands in dispute are shown in 
the plan Kxhibit 0, prepared by a Com¬ 
missioner for the purposes of the case. The 

plaintiff claimed the lands shown as A to 
A (7) H, 0, D, K and Kd). The 4th 
defendant at the trial admitted the plaint¬ 


iff’s title to the lands C and E and (1) 
but claimed A to A (7), B and D as the 
jenm of his Devasom. The Subordinate 
Judge found that only A, A (1) and A (2) 
belonged to the 4th defendant, and that the 
other lands, A (3) to A (7), H and D be¬ 
longed to the plaintiff and decreed according¬ 
ly. The plaintiff (in A. S. No. 16) and the 
4th defendant (in A. S, No. 15) now appeal 
against the decree .so far as it is adverse to 
their respective claims. We. however, find 
that the decision of the Subordinate Judge is 
right. 

'rhe lands in dispute form part of the wild 
iinsurveyed tract of the forest at the foot of 
tlie western Ghats, so tliat the proofs of title 
and possession usually available for occupied 
lands are not forthcoming in this case, 
Hotli .^ides have to rely mainly on oral evi¬ 
dence and a few timber felling leases as proof 
both of possession and title. There is also, as 
is usual in such cases, much uncertainty and 
indefiniteness as to the names and position of 
places referred to in the leases and in the 
evidence of the witnesses. Some facts are, 
however, agreed to on both sides, and some 
are estahlislied by the proceedings which took 
place in IS-IO and .subsequently, in connection 
with land acquired by Government on lea.se 
from the Devasom. This land is shown in 
plan, Exhibit 0 as Government Ernm- 
badam Forest,” lying on the south and east 
of the land in dispute and it is fully and 
exactly shown in the Government Survey 
plan Exhibit XXIII. It is admitted that the 
plaintiff owns all the land on the west and 
north of the land in dispute, that is, all the 
land marked. ‘T” (including ‘G’ and H) 

E, E (l). r and C in the plan Exliihit 0. 
He also owns the land on the east of the di.s- 
puted lands marked H, A-o and A. It is al.so 
admitted tlmt the 4th defendant’s Devasom 
owns the land shown as “Government, Erani- 
hadam Forest” wliich land lies immediately 
to the south of the disputed land, and also 
forms tlie eastern boundary of that part of 
the disputed land which is marked D. It 
will be observed that in the Government 
Survey plan Exhibit XXUI, the land lying 
to the north of the Government Erambadam 
Forest is shown as belonging to the Triklayur 
Devasom. The plaintiff’s Vakil strenuously 
contest tlmt the plaintiff is not shown to have 
been a party to this plan, and that the entry 
in it is not admissible as evidence against 
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him, or if admissible, is of little or no weight, 
sin^'e tlie plan was made for the purpose of 
showing the portion leased to Government 
(a matter not now in dispute) but not for the 
purpose of showing who were the owners 
of the lands adjacent to the land leased. 
That the plan is admissible, we enter¬ 
tain no doubt. Section S-» of the Indian 
Kvidence Act declares that “the Courts 
shall presume that maps or plans purporting 
to be made by the authority of Government 
were so made, and are accurate” anl tlie 
Privy Council in tlie recent case of 
(Jiiuhannth Rni, v. Secretary of State for India 
(1) state the law to be as follows:—“Maps 
and surveys made in India for revenue pur¬ 
poses are oflicial documents prepared by com¬ 
petent persons and with such publicity 
and notice to persons interested as to be 
admissible and valuable evidence of the 
state of things at the time they are made. 
Tliey are not conclusive, and may be shown 
to be wrong; but, in the absence of evidence 
to the contrary, they may be properly judicial¬ 
ly received in evidence as correct ‘when 
made.’” The weight to be attached to the 
entries in the plan Pxhil.it XXtIl depends, 
no doubt, largely on the circumstances under 
which it was prepared. It appears that in 
the year 1840 the Government resolved to form 
large teak plantations and for that purpose, 
took a lease of 49 pieces of forest land from 
the 4th defendant under Exhibit IV' dated the 
10th December 1840. J'^ach of these 49 pieces 
of land is distinguished by its own number 
and name in tlie Schedule to Exhibit IV. Six 
of these pieces of forest (Nos. 30 to 3o in Ex¬ 
hibit IV) form one block defined by one set 
of boundaries and this block it is that is 
shown in plan Exhibit XXII [ as land 
leased to (Jovernment by the Devasom. Tliis 
block is shown in Exhibit IV to be 
bounded on the east by “Chaliyar lliver” 
on the south by Kotti Kallu' Mannu, 
.Tanmam of Trickalayur Devasom, on the west 
by eastern slope of Velli Muthammala and 
on the north by southern slope of Muthippan 
Mala, Janraam of Trikalayur Devasom. 

According to this document, then, the De* 
vasom owned as ienia* the land which formed 
the northern boundary of the forest leased 
to Government, and this land was described 
as “the southern slope of Muthappan Mala.” 
In order to see how far this recital in a do- 

(1) 80C. 291. 


curaent between the Devasom and Govern¬ 
ment is evidence against the plaintiff, it is 
necessary to go back a little, and refer to the 
trausactions connected with the acquisition 
of the lands by Government. Exhibit VI 
shows tliat on the 2l3t November 1840 the 
then Thirumalapad being called on by the 
Collector to state whether he had any claim 
to tlie lands proposed to be taken by (Govern¬ 
ment, made a general claim to some of them 
and asked the Collector ‘to direct that an 
account showing the names and particulars of 
the Malas, paths and Mannus’* which the 
Devasom proposed to lease to Government 
should be sent to him in order that he might 
state in detail which of them belonged to 
him and which to the Devasom. In Exhibit 
VII, dated the 1st December 1840, the 
Tirumalpad acknowledged receipt of “a 
schedule containing the names and descrip¬ 
tions of Malas and paths wliich belong to 
Triklaj'ur Devasom and in receipt of which 
it has been resolved to obtain a document 
executed for Government.” He says he has 
perused them and learned the particulars” 
and he then goes on make claims to about a 
dozen out of the first 24 parcels of land in 
the schedule to Exhibit IV. He makes no 
claim in regard to any lands that correspond 
to numbers 30 to 35. He, however, asks for 
further time to put in other documents, and 
furnish further particulars. Three days 
later the Tirumalapad’s Kariaslan (agent) 
was examined (Exhibit IX) at length but 
makes no reference to the lands, numbers 30 
to 35. Three days after this, the Triumalapad 
writes to the Collector and recites the pre¬ 
vious negotiations and says, — “As my Ma’avS 
and Devasom Malas are adjacent properties 
******^ 1 furtlier request you to obtain 
a document executed after getting the bound¬ 
aries inspected and ascertained in the presence 
of ray agent and the Devasom agent.” Three 
days after this, that is on the ICth December, 
we find that Exhibit IV was executed. The 
Thirumalapad, however, continued to make 
objections in regard to some of the lands and 
in reply to a call by the Collector for parti¬ 
culars of hi.s objections he states in Exhibit 
XV dated the 13th September 1842, that 
the Karar (^. #>., Exhibit IV) has been shown 
to him, and T .state hereunder the particulars 
of my right over certain Malas and Mannus” 
mentioned in the Karar as wetl as of discre¬ 
pancy regarding boundaries He then proceeds 
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to clRim one or two of iho lands, and raises 
objections to the boundaries of some seventeen 
of the lands in the schedule to Exhibit IV. 
He, however, raises no objection to the bound* 
aries shown for the block consisting of 
numbers 30 to 35. That he examined the 
boundaries of this block is clear, for he ex¬ 
pressly withdraws an objection which he 
had formerly made in regard to the boundary 
of one pracel (No. 35) in the block stating 
that it had been made under a misapprehen¬ 
sion. In the following January, however, the 
Tirumalapad and the Devasom adjusted all 
their disputes both as to the lands and bound¬ 
aries. In Exliibit dated January 

1843, the Tirumalapad writes to tlie Collector 
and after explaining that his former objec¬ 
tions w'ere largely due to the fact that in Ex¬ 
hibit IV the I)e vasom had not clearly de¬ 
scribed tlie boundaries of some ^lalas and 
Alannus, and wliile some Malas and Mannus 
whose boundaries are mentioned litdorig 
to me in^cwin, he has simply mentioned their 
names hut has tiot stnfeil thnf (h<ij tire uiv 
jenm properties fi-oes on to say that they have 
now settled the boundaries and agree<l to fi^k 
Government to make certain alterations in 
the knrar. (Exhibit JV) so that the bound¬ 
aries may he cttar and dispute may not arise, in 
future. He then states in detail the i^tera- 
tion agreed to but they do not include any 
alteration in the boundaries, of numbers 30 to 
35. In the face of all this we tliink it is plain, 
beyond, all doubt that the tlien Tirumalapad 
after full and protracted inquiry accepted 
the statement in Exhibit IV that the land to 
the north cf the block formed by lands 
^ 08 . .10 to .1.5 was the .it'um of the Devasom 
and was known as tlie "southern slope of 
Muthappan Mala.” This block and a great 
many other blocks acijuired by Government 
from the Tirumalapad and the Devasom for 
the teak plantations were demarcated and 
surveyed under the order of Government No, 
2618 of the 5th November 1867. Exhibit 
XXIII is the survey plan of the block formed 
by number 30 to 35 in Exhibit IV, 
and as already stated it shows the land 
immediately north of tlie land leased to 
Government to be the jenm of th Trikalayur 
Devasom. The plaintiff contends that it is 
not shown that this plan was made after 
notice to him. Looking to what is stated in 
Exliihits XXI and XXII, and to the u«ual 
course of business when Government surveys 


are carried out, and looking also to the 
negotiations that took place between the 
Collector and the Thirumalapad when 
this and other land was being acquired by 
Government for plantations, and looking 
also to the fact that other blocks ac¬ 
quired for the same purpose from the 
Tirumalapad were demarcated and sur¬ 
veyed, (Exhibits Q to I) at the same time, 
and under the same order of Government, we 
liave no doubt that tlie Tirumalapad had 
notice of the survey of this land. 

The matter is, however, of little import¬ 
ance, for the plan Exhibit XXIII does not 
carry the matter further than Exhibit IV. 
It is tlie recital in Exhibit IV and the 
proofs already referred to that the plaintiff 
after full inquiry deliberately accepted 
that re'’ital as correct, that is important 
as showing that the land lying to the 
north of the “ Government Eramhadam 
Fore.st” is the jenm property of the Devasom. 
It will be observed that one of the parcels of 
land len.«fd to Government viz., No. 30 in 
Exhibit 1\' is called “ Muthappan Mala” 
and the nortliern boundary is said to be 

tlie southern slope of Muthappan Mala.” 
So the wAQtern boundary is said to be the 
eastern slope of Velliinuttan Mala. The 
plaintiff’s case is that what are shown as 
boundaries are included in the leased area. 
In other word.**, that the eastern slope of 
Vellirnuttan Mala and the southern slope of 
Mutliappan Mala are part of the land leased. 
We Hnd no ground for this construction of 
Exhibit IV. If the southern slope of 
Muthappan Mala were included in the lease 
there would be no point in describing it as 
the jenm of the Devasom since all the land 
leased were the jenm of the Devasom. 
The evidence also clearly establishes that tlie 
Veilirnuthan Mala on the west of the leased 
land is the property of the plaintiff. The 
plain meaning of Exhibit IV is that part of 
the Muthappan Mala was leased and part 
was outside the leased land and formed its 
northern boundary. 

The Devasom appears to have made but 
little u.se of the land until 1896, and after¬ 
wards, wlien it granted felling leases Exhibits 
1 to 111 to certain persons; but certain 
tenants of the Devasom (the defendants’ 2nd 
and 5tb witnes.se.s) who formerly cultivated 
tlip paddy Hats in the Eramhadam Forest 
lea.sed to Government by the Devasom, have 


656 


INDIAN CASES. 


[1911 


MURTI SANKARAN V. MANAVIKRAMAN. 

been called and have given evidence that they 
used to gather leaves and cut timber for their 
cultivation in this land belonging to the 
Devasom and lying to the north of the 
Government forest where they were not allow¬ 
ed these privileges. This evidence is probably 
true enough but it is indefinite as to the extent 
of the Devasom land. 

Neither Kxhibit IV nor llie plan Exhibit 
give any indication as to how far 
the land for the Devasom e.xtended in a 
northerly direction from the northern limit 
of the Government forest. The 4th defend¬ 
ant was himself examined as witness but 
could give no information. He could produce 
})o jeyim deeds or pymash accounts and the 
small amount of oral evidence adduced to 
show that the Devasom land extended to tlie 
north so as to include all the land shown as 
A to A (7) and B, was indefinite and un¬ 
trustworthy. The felling leases, Exiiibits I 
to in, may be regarded as indicating what 
he, or rather his knri'tslau claimed to be the 
extent of the Devasom’s land in this 
direction. As pointed out by the Subordinate 
Judge, the extent and the boundaries shown 
in the earliest of these, Exhibit I, dated 
the 10th July 1896 would indicate tliat 
this land comprised the plots shown as A, A 
(1) and A (2) only. It will be remember¬ 
ed that the nortliern boundary of the 
Erambadam Pore.st lease to Government is 
stated in Exhibit IV’ to be the southern slope 
of Mulhappan Mala,” and the northern bound • 
ary of the land in Exhibit I is stated to be 
in a line with the summit of the Miithappan 
Mala and Poolapatam. The 4th defendant 
contends that Poolapatam” is the land 
shown as E (1) in the plan Exhibit O and 
that the northern boundary in Exhibit I 
should be a line due east from the southern 
corner of E (l). 1’he Commissioner who 
made the local investigation and drew up 
the plan Exhibit O has reported that the 
ridge of Muthappan Mala runs along the 
allotted line which separates A from A (o) 
in the plan. He was not cross-examined as 
to this and the evidence called before the 
Subordinate Judge to contradict his report 
is not, in our opinion, entitled to any 
weight. We agree with the Subordinate 
Judge that A (6), not E (1), is the **PooIa- 
patam ” referred to in Exhibit I, and that 
the northern boundary of the land specified 
in Exhibit I runs along the dotted line 


between A and A (5). The plaintiff’s Vakil 
points out that the plot of land shown as 
A (2) in plan Exhibit O slopes towards the 
north and, therefore, could not properly be 
included with A and A (1) in the “southern 
slope” of Muthappan Mala and he argues 
that it should, therefore, be excluded from 
tlie land decreed to the 4th defendant. If, 
however, this land, A (2) belonged to plainitfF, 
it is hardly possible that he would not have 
taken that along with the other objections 
which he took to the boundaries shown in 
Exhibit IV. Though narrow it extends along 
nearly one half of the northern boundary 
of the land leased to Government and would 
certainly have been separately mentioned 
as the Tirumalapad’s land if it belonged to 
him; but, there would be less need to 
separately mention it if it belonged to the 
Deva.som to whom also the southern slope of 
Muthappan Mala belonged, and which alone 
was mentioned as being the main northern 
boundary. So also the boundaries shown in 
Exhibits IV and I negative the 4th defend¬ 
ant’s contention that the land shown as D, in 
the plan, Exhibit 0, is included in either. In 
Exhibit IV, tlie western boundary of the land 
leased to Government is stated to be the 
eastern slope of Velliamutham Mala.” If D 
whic4i runs along a large part of the western 
boundary w’ere really the jenm land of the 
Devasom, we should certainly expect this to 
be so stated, just as the lands which form 
the northern and southern boundaries are 
staled to be the jenm of the Devasom. In 
Exhibits II and III, no doubt, the 4th de¬ 
fendant gave permission to fell timber, over 
a much larger area; but there is nothing 
to show that he had any title to do so, and 
they are too recent in date to form the basis of 
a title by prescription even if they were acted 
upon by the lessees. Our conclusion, with re¬ 
gard to the evidence for the 4th defendnnt, is 

tliat Exhibit IV^ and the proceedings connect¬ 
ed therewith show that he had title to the 
land to the north of the Government forest 
that there is nothing to show that his 
land extended further north than the ridge 
of Muthappan Mala, while Exhibit I makes 
it probable that the ridge was the northern 
boundary of his land, and that his land in fact 
comprised the land shown ns A, A (1) and 
A ( 2 ) in the plan Exhibit O and no more. 

We turn now to theevidence fortbe plaintiff 
The only document of title which he produce 
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is u Knttihinak (Exhibit RRRli) which 
professes to be a statement of .Malas and otht i 
lands comprised in the Thirumalapad Stanam. 
It IS written on Cadjan leaves. It is neither 
dated nor signed nor is there any evidence 
legarding its origin. It was not referred toby 
the riiirumalapad’s when examined 

by the Collector s Sheristadar, nor was it pro¬ 
duced before the Collector, during the pro¬ 
tracted inquiry in 1844 and afterwards re¬ 
guarding the lands wliicli Government was 
taking up on lease for the teak plantations, 
though it is hardly possible that it would not 
have been then produced with the other docu¬ 
ments produced by the Thirumalapad, if it had 
then been in existence. It is a document 
which any zealous karia^^lan could manufac 
tiire and place among the records for fu¬ 
ture use. We can place no reliance whatever 
on it. llut tliere is a large body of oral and 
documentary evidence to show that for many 
years past, and more especially since 1S80, 
the plaintitf lias been exercising acts of 

ownersliip over the greater part oflhedis- 

pitted land. Tlie pi/wash accounts, Exliibits 
I (1) of 1862 and T (12) of 1870, show that 
he had small plots of fugitive cultivation 
somewhere in the lands sliown as Band A 
senes, respectively, in the plan Exhibit 0, 

but there is nolbing to show that they are in 
the lands A to A (2). 

1 he earliest felling lease given by the plaint¬ 
iff IS Exhibit!, in 1868. It is a registered 
document; but there is nothing to show that 
It was ever acted on. and the reference 
o yya lliedu as the southern boundary 
makes it doubtful whether it included tlie 
hinds A to A (2). The next lease is 
Exhibit B in 1889 and this is followed by 
Exhibit C in May 1896 and Exhibit 1) in 
A oveniber 1897, and by otliers subsequently, 
these leases are, no doubt, registered docu¬ 
ments. Their boundaries include the disputed 
lands and there is sufficient proof that they 

were acted upon, but the evidence in connection 

with them, and the general oral evidence ad¬ 
duced by the plaintiff, does not satisfy us that 
the plaintiff had adverse possession of the 
ands A to A (2) which we have found to be- 
onff to the 4th defendant’s Devasom. The 
eases include extraordinarily wide limits 
when copmared with the number of trees to 
e cu , and thus suggest that they were given 
more with a view to make evidence of posses¬ 
sion against Devasom or other rival claimants 


667 


than as business transactions in regard to 
land really owned by and in possession of the 
lessor. Thus, the extent shown in Exhibit 

B isfour miles by two mile.s, that is, eightsquare 

miles of forest wherein to cut 50 logs of tira- 
ber, wliile the southern boundary is stated 
with su.spicious detail to clearly show tliat it 
included all the land now in dispute. Almost 
^ all the witnesses called by the plaintiff to 
prove acts of possession on his behalf give 
evidence in general terms, and are indefinite 
either as to the place or the year in which 
the acts^ were done. Thus the *^Ienon (the 
plaintiffs :;tli witne.ss), thougli he speaks of 
certain persons cutting timber under lessees 
from the plaintiff i.i the disputed land on the 
north and west of the Government leased 
foiest, was unable to say when they worked. 
So the plaintitf’s 26th witness, a kariaetfin of 
plaintiff, .says that lie saw iloosakej'a felling 
trees in 1874 on the plaint property but he 
does not fix the ^locality as within the limits 
of A (2). Tlte 7th witne.ss for the plaintiff 
says that lie collected hill produce from the 
whole of the northern boundary of the land 

leased to Government; but this w-as in 1898 
and 1899 (under Exhibits F and H), when 
both claimants were actively asserting their 
pos.session. Kuthi.ssa (the plaintiff’s 14th wit¬ 
ness), the ]e.s.see under Exhibit B (1SS9) 
and Unnithari (the plaintiff’s 9th witness) 
tlie sub-les.see under him, say that they felled 
trees under tliat lease from all the lands com¬ 
prised in it, but as already stated that lease 
gave tlie right to cut 50 trees within an area 
of 8 square miles and these witne.sses do not 
say that they felled trees within tlie land 
shown as A to A (2). The 16th witne.ss for 
the plaintiff, who was plaintiff’s kanastan, 
does no doubt say tliat he caused trees to be 
felled on the soiitii as far as the boundary 
stones of the Government leased forest be¬ 
tween 1SS5 and 1894, and he also says that 
he kept the plaintiff's elephants in 1887 
1889 and 1890 in the land A now in dispute; 
but we are not prepared to say that this i.s 
sufficient, even if true, to show that the plaint- 
iff was in adverse possession of tliis land for 
the statutory period so as to defeat the De- 
vasom’s title which we liave found to be proved 
to A to A (2). We think, however, that the 

evidence of possession giving by the plaintiff 

himself and adduced on his behalf is sufficient 
to justify a decree in his favour for the other 
lands claimed by him and in regard to which 
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applies, and that the suit is barred as it was 
brouglit iiinre than tiiree years after flie de¬ 
fendants realised tlie decree amount. We do 
not t!.ink that Article 62 applies. l'’or that 
Article to be applicable the money realised 
by the defendants must have been actually or 
constructively received by the defendants 
for the plaintiff’s use. Hut seeing that at 
the time money was realised the plaintiff 
was debarred from collecting the money 
himself by leason of the dismissal of the 
suit, we do not think the money can in any 
sense be said to have been received by the 
defendants for the plaintiff’s use. See 
Naraydua v. Xiirayana (/). AVe do not 
think that eitlier Article 29 or Ai tide 49 ap¬ 
plies to a case like the present and no other 
Ai'ticle is suggested. In these circumstances 
we have to fall back upon Article 120. and 
under that Article the .^lit is in time. We, 
therefore, rever.se tiie decree of tlie Subordi¬ 
nate Judge and restore the decree of tlie Dis¬ 
trict ^lunsif with costs in this and the lower 
Appellate Court, 

Afptal itJhnvvil. 


(s .;.2 M. W. N. 21 M. L. J. 21O5 0 M. L. T. 121) 

^MADRAS HIGH COURT. 

Skcond Civil Aiteal No. 17;14 ok 190 S. 

I’ehruary S, 1911. 
iVc.sea/:—ilr. Justice Wallis and 
^Ir. Justice Sankaran Nair. 

TllANDAYUTHAPANl KANGIAR and 
ANOTHER—Defendant.—Aim'ellants 


versus 

HAGUNATHA KANGIAR and others— 
Plaintiffs—Re.si-ondents. 

Jli/u/u Lair- Decree /or jun fi't,on ~ j-mdim/— 

Docfn'nr 0/ f:urv,'rorji/,ij)~~Snhs(ujitCni chnwje in 'ihr 

familij- Decree unaltered. 

Whore a ilecree for partition olVeets a sever- 
anco of the joint family, tin’s sovorunce is not affoet- 

od by tlie .subsequent liling of an appeal from the 
decree unless ami until it is reversed. Births or deaths 
afteiovards supervening in the familv cannot alter the 
decree. 

Ordinarily, decrees which were right ut the time 
they were passed are not varied by reason of events 
which subset(uently happen. 

Sokhoram Mahodev Dan<jc v. Hnn K.it-lnirt Danoe, (j 
li. 113, dissented from. 

Joy Narain Giri v. Grinh Chunder Mytl, 4 C. *134; 
6 I. A. 28; Appovier v. Rama Subba Aiyan, 11 AI. I. 
A. 75; 8 W. R. 1; Chidambaram ChcKinr v. Gatni 
Nachiar, 2 AI. 83, refeiTcd to. 

Oornkalrt Kanohiyyn v. Janardnna I'adhi, 1 Al W 
N. 841 at p. 844; D AI. L. T. (34; 21 M. h. J, 31; 8 Ind. 


Cas. 73C; Ranyili v. Mool'an, 16 M. 350, distinguished, 

Snhharaya MndnU v. Manika Mudali, 19 M. 3‘lo, 
followed. 

Second appeal against the decree of the 
Di-strict Court of Tanjore in Appeals Suits 
Nos. 109 and 131 of 1907, pre.sented against 
the decree of the Court of the Subordinate 
Judge of Tanjore in Original Suit No. 27 of 
1904. 

^Ir. «S. Sriniviisa Iyengar^ for the Appel¬ 
lants. 

.Mr. T. ]{. liamachandra lyer^ for the Re¬ 
spondents. 

JUDGMENT. 

Wallis, J. — The plaintiff obtained a pre¬ 
liminary decree for partition which was 
confirmed with modifications on appeal, and 
died while a second appeal was pending. 
His legal representatives liave petitioned to 
be brouglit on record and tlie petition is 
oppo.^ed on the ground that the plaintiff’.s 
share passed on Ins death by survivorship 
and that there is nothing for the representa* 
tive.s to succee l to. Whether this be so or 
not, is a question to be decided in the 
appeal itself after hearing both sides. The 
legal representatives deio’ that the plain¬ 
tiff' s share pas.sed bj' siirvivor.ship on his 
death, and they are entitled to be brought 
on the record for the purpose of contest¬ 
ing the point. We, therefore, overrule the 
objection and direct the legal representatives 
to be brought on the record. 

On the main (luestion it was held by this 
Court in Suhbaraya Mudali v. Manicki Mndali 
(1), differing from Sakharam Mahadev 
Damje v Hari Krishna Dange (2), that a 
decree for partition effects a severance of 
the joint family, that this severance is not 
affected by the subsequent filing of an ap¬ 
peal from the decree. Our attention was, 
however, called to certain observations in 
Oorakahi Kanakayya v. Janardana Padhi 
(3), where the point did not arise for de¬ 
cision in which Sakharam Mahadeo Dange 
V. Hari Krishana Dange (2) was referred to 
with approval. We liave accordingly re¬ 
considered the question, but after listening 
to the able and exhaustive argument ad¬ 
dressed to us by ^Ir. S. Sriniva.sa Iyen¬ 
gar, I see no reason to differ from the 

previous decision of this Court. Partition 

(1) 19 AI. 345. 

(2) 6B. 113. 

(3) 1 AI. W. N. 841; 9 AI. L. T. 64; 21 AI. h J. 31i 
8 Ind. Cas. 736. 
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may be effected by consent and in proper 
cases, by decree. When it is effected by 
decree, I can see no reason why the de¬ 
cree should not hold good as other decrees 
do, unless and until it is reversed. It is 
not a feature of our law or any other 
legal system, so far as I know, that the 
tiling of an appeal should effect the opera¬ 
tion of a decree; and unless the Court in¬ 
tervenes to stay proceedings, the property 
may be partitioned and distributed in the 
shares fixed by the decree before the appeal 
IS finally determined, possibly years before, 
in cases where there are a series of ap- 
peals. Where a decree for partition has 
been properly made and has directed the 
division of tlie property in appropriate 
shares 1 can see no reason for altering tin's 
pcrtion of the decree on appeal by 

reason of births or deaths afterwards super¬ 
vening in the family. A partition by con¬ 
sent III certain sliares when once made is 
not affected by subsequent birth or deaths 
in he family, and there does not appear 
to be any reason why it should be other¬ 
wise when it is made by decree. 

The ordinary rule admittedly is that de¬ 
crees which were right at the time they 
were passed are not varied by reason of 
events which subsequently happen, and I 
can see no reason why an exception should 
be made in the case of decrees for parti¬ 
tion, or why partitions by decree should 
put on sucli an unfavourable footing 
us compared to pnriitions effected by con- 
sent. As.suining alienee.s would not be pre- 
judicially affected, it still be a liard- 

ehip to the parties themselves to make 
their rights on partition to depend on their 
surviving tlie appeal proceedings. 

fn Joy Narain din v. OruJi Chmuler 

(4), their Lordships of the Judicial 
ommittee, after construing a deciee of the 

District Court not then under appeal, as 
a decree for partition, observe.—“That 

t^hir u'v * are of opinion 

lat although the suit is not actually in 

terms for partition, yet that the decree 

does effect a partition, at all events, of 

rights which ,3 effectual to destroy the 

joint estate under the doctrine laid down 

m the case, which has been quoted, of 

Appovier v. Rama Suhha Aiyar (6)” where 

4) 4 C. 434; 5 I. A. 28. 

(o) 11 M. I. A. 75; 8 W. U. 1 




it vvas held that a mere agreement to 
divide effects a severance of the joint fami 
ly witliout waiting for a partition by 
metes and bounds. What their Jjordships 
appear to lay down in the passage cited 
IS that a decree directing partition has tho 
same effect as an agreement to divide. In 
the particular case toe decree-holder, wJio 
had obtained the decree above referred to, 
died while an appeal wa.s pending to tlij 
Privy Council but the decree was iievertheles.s 
confirmed by their Lordships in a judgment 

whicli IS not reported. The report deals 
with two consolidated appeals, one igainstaii 
order in execution of tim previous decree, and 
another again.st the dismissal by tlie Higii 
Court of an appeal from a decree of the 
District Court dismissing a fresh suit Hied by 
the defendant in the previous suit on the 
ground that the previous decree had not 
severed the joint family, and that consequent- 
ly the property passed to him by survi- 
vor.ship on the death of tlie plaintiff in 
the previous suit. It dees not appear to 
have occurred to any cue in this hotly con¬ 
tested litigation that, assuming tlie first decree 

effected a severance, the subsequent death of 

the plaintiff pending an appeal made any 
difference. And, assuming the Jaw to be 
correctly laid down by their Lordships, 
that the decree of the Court of Hrst instance 
effected a .severance, there does not appear to 
he any reason why the subsequent Hling of 
an appeal should he held to effect re-union 
and justify the Appellate Court in mak¬ 
ing a fersh distribufion of shares according 
to the condition of the family at the date of 
the decision of the appeal, and so depriving 
parties or their representatives of the shares 
originally allotted to them. In Chidamharam 
Chotfi V. Gauri \nchiar (d) which also 
came before tlie Privy Council, the District 
Judge tried the 1st issue as to whether the 
zemfHdarf was partible Hrst and in bis judg¬ 
ment held that it was, and that this being so 
the plaintiff was anmittediy entitled to 
partiLon It was not dear if any decree 
or order had been drawn upon this judgment- 
but on appeal from the decree o' the High 
Court affirrairg the final decree of the Dis- 
trict Court, their Lordships held tint the 
judgment of the District Judge on the 1st 
issue was equivalent to a declaratory decree 
and rei.deivd the parties separate in estate 

fO) 2 M. 83. ' ^ 
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if they had not already been so, and that the 
subsequent death of the plaintiff before the 
linal decree of the District Court did not 
make any difference or cause the suit to abate. 
Their Lordships no doubt observed that tlte 
defendant had not appealed from the judg¬ 
ment of the District Court on the first issue 
and appeared to have acquiesced init; but these 
remarlis were probably due to the fact already 
mentioned that no decree or order directing 
partition was forthcoming, and it does not 
appear that the result would have been differ¬ 
ent if tliesp features of the case had been 
absent. Ti.e ruling in Sntigli v. ^fooJian (7), 
that the plaintiff s sliare must be determined 
with reference to the condition at the date of 
tlie final decree in the suit, is opposed to both 
of the Privy Council decisions above-mention¬ 
ed altiiougli the actual decision may possibly 
be supported on other grounds as in that case 
tlie only decree passed by the lower Court 
was set aside. As regards Sokhnrnm 
Mnluuleo iMnge v. Ilari AViV/imi (2) the 
decision rests on the proposition tliat the de¬ 
cree of the Subordinate Judge in that case 
did not operate a severance so long as it re¬ 
mained under appeal. Kor the reasons 
already given I prefer to follow the decision 
of tliis Court ill Suitlxiruun Muffali Mnnicka 

ndalx (1) and dismiss the second appeal witli 
costa. 

Sankaran Nair, J.—1 agree, and I have only 
to add that I believe the practice in this 
I residency lia.s alwa 3 s been in accordance 
with the law, as laid down in Subharaya Mtuia- 
li v. Mmnckn Mnuali (1). 

Appcftl (tismisspd. 

(7) Hi .M. im. 
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madras iikui court. 

PiKST Civil, Ai-i'kal No. 72 of 1908. 

Pebruary 2, 1911. 

Present :—Sir Halpli Benson, Judge, and 
Air. Justice Sundara Aiyar. 
AIUTHIA CHKTTr— Defendant— 



ArPELLANT 

versus 

SINNA VELLIAM CHETTY— Plaintiff- 


Respondent. 

Transfer if Pi<n>eity Arl (/1'o/ 1882), *. r)6—Con- 
(litioiuil ilcciee for po.^scssion — Vcnilor'M lien—Interest 
on purchase-money. 

ScT-tion a.S, cliniBo (4) (1>), of tho Trniisfer of Pro- 
Iiorly Acl not give thr* v<-ndor nn nhsoliito right 


to interest on the purchase-money irrespective of the 
equities and circumstances of each case- 

Leggait v. Metropolitan Railivay Co., (1870) 5 Ch. A. 
710; 18 W. R. 1060, distinguished. 

Tlio object of the danse is only to give the vendor 
a lien on tlie property for unpaid pnrcliase-money, 
which will enuro also for interest if any interest is 
jiayablc. 

It is obviously inequitable in the absence of express 
and distinct stipulation that cither party to tlie 
contract sliould at one and tlio same time enjoy the 
benefits flowing from possession of the property and 
those flowing from possession of the purchase-money; 
the estate and purchaso-monej’ being things mutually 
exclusive. 

Q«.T)'e: 

^Vhether n decree for possession in favour of a 
vendee conditional on liis paying the purchase-money 
can be made in the case of registered salo-deeds 
according to the provisions of the Transfer of Pro- 
porty Act. 

Vclaijuthn Chetiy v Qovindasuami Nnihen, I AF. W. 
N. 037; 9 M. L. T. 108, 8 Ind. Cas. 36*, Snhhramanin 
Aiyar v. Rnoran, 27 AI. 28, I’eforred to. 

Appeal against the decree of the Sub¬ 
ordinate Judge’s Court of Madura, East, in 
Original Suit No. 62 of 1908, dated 8th 
November 19C7. 

Mr. iS. Srinivasa /f/ear/ur, for the Appellant. 

Mr. K. Srinivasa Iyengar, for the Res¬ 
pondent. 

JUDGMENT.—In thi.s appeal the first' 
defendant is the appellant. The plaintiff sued 
to recover posses.sion of a tope half of which 
was sold to him by the first defendant with the 
profits thereof from the 4th July 1903, the 
date of the conveyance. Exhibit C. The 
plaintiff’s case is that as the defendant failed 
to execute a conveyance according to the agree¬ 
ment, Exhibit A dated the 28th April 1903 

within the time fixed, the plaintiff demanded 
performance of the agreement, and after some 
negotiations between the parties it was 
agreed that the plaintiff should pay the 
piircha.Ae-money, Rs. 2,600, before the 
Registrar of Assurances at the time of the 
registration of the conveyance after the 
defendant made an endor.«eiiient of discharge 
on a hnndi for the amount which the plaint¬ 
iff had previously executed in the defendant’s 
favour and deposited with one Muthia Chetty. 
The plaintiff alleges that ns (he defendant re¬ 
fused to register the deed he applied for com- 
puksory regi.s(ration of Exhibit C which had 
been pievioiisly executed by the defendant 
and handed over to the plaintiff. Before the 
Reglf-linr (I.e execution of Exhibit C wa.s 
admitted hy the defendant, bub he stated 
(hat ihe sale could ik t be completed ns tlie 
plaintiff l.a<l failed to pay tbe pnrebase- 
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money. Thp defendant contended in tlii.s suit 
that the iinderstandinR’ between the parties 
was that the property should not pass to tlie 
plaintilT and Kxhibit C sliould not have any 
legal operation until the plaintiff paid the 
purcbase money which he was bound to do at 
the Registration Office before tlie registration 
of Exhibit C. He repudiated all obligation 
under Kxhibit C, and if he was lield bound 
by it, he claimed payment of not only the sum 
of R,s. 2,600, the amount of the purchase- 
money, l)ut also interest on it at 2 per cent.; 
at the same time he disclaimed any liability 
for the payment to the plaintiff of the protits 
of the land until the payment of tlie purchase- 
money. 

The lower Court found tliat tlie defendant 
was not to blame in the matter of the non- 
payment of the purchase-money and that tlie 
plaintiff, if he was entitled to have payment 
endorsed on the htnuH, ought to have had it 
produced at the Registrar’s office. It, there¬ 
fore, refused to award to the plaintiff the 
proUts claimed. With regard to the defend¬ 
ant s claim for interest the Subordinate 
Judge held that lie was not entitled to it, a.s 
^he remaineil in possession of the land and 
got tlie income accruing therefrom. 

It is contended before us by the appellant 
that be is entitled to intere.st from tlie date 
of Exhibit C, when according to him tlie 
ownersliip of the property vested in him. 
The respondent contended before us that 
according to the agreement between the 
parties, the owner.ship Inul not passed to 
the pliiintiif as he failed to pay the purchase- 
money. \Ve do not consider it neces¬ 
sary to go into tliis i|iiestion as we agree 
with the learned \ akil for the responil- 
ent tliat the appellant i.s not entitled to 
interest in thi.s case. Eor tlie same reason, 
we do not deal with the contention tliat the 
plaintiff is entitled to an unconditional decree 
for possession and that the lower Court was 
not justitied in making its decree in the 
plaintiff s favour conditional on liis paying the 
purchase money to the defendant; but we may 
point nut tliat the case of Ohetly v. 

tntviniliiswiuni Naick^n (1) relied on In sup¬ 
port of tliis position appears to he in conllict 
witU Suhratnania Myar V. roovan (2) which 
does not seem to have been bronglit to the 

U) 1 M. \v. N. 037; 9 M. L. T. lOM; S Iii.l, Cun. 

uiM. 

(2) 27 M. 2K. 


notice of the learned Judge.s w'ho decided 
1 playu^ha Chetty v. noinnilnswami Nnichni 
( 1 ). 

The claim for interest is based liy the 
learned Pleader for the app3llant on section 
55, clause 4 (5), of tlie Transfer of Property 
Act. That clause, in our opinion, does not give 
the vendor an absolute right to interest on 
the purchase-money irrespective of tlie 
equities and circumstaneesofeachca.se. The 
object of the clause i.s to five the vendors 
a lien on the property for unpaid purchase- 
money and it declares that the lien will 
enure for the interest as well as for the 
principal of the purcliase-rnoney, assuming 
that interest is payable. It does not enact 
that tlie vendor i.s entitled to interest in 
every case. The only case relied on by the 
appellant \,Leggntt v. MrtrnpoUt.in Railway 
f 'o. (3)] does not support his contention. In 
that case tlie agreement between the parties 
expressly provided for payment of interest by 
tlio vendee and of an occupation rent by the 
vendor till delivery of possession which was 
to take place on a certain day. The vendor 
was obliged to remain in po.sse.ssiori against 
his Will after the time fixed for delivery 
and he had to sue for specific performance. 
The question raised was whether the vendee 
was entitled to occupation rent till delivery 
of possession, and no question was rai.sed 
ns to tlie vendor’s right to interest on tlie 
purchase-money, which was conceded, the 
parties having expre.ssly provided for it. In 
it .lames, L. J., held that vendee was not 
entitled to occupation-rent, as the vendor 
continued in occupation of the premi.ses 
‘ under a pre.ssure arising from the pur¬ 
chaser’s default.'’ As observed in Fry on 
Specific Performance page 591, 4tli Edition, 
it is obviously inequitalile in the ah.sence 
of express and distinct stipulation that Either 
party to the contract should at one and the 
same time enjoy the benefits ffjwing from 
po.sse.ssion of tlie property and tho.se flowing 
from posses.sion of the purcliase-money. The 
estate and purchase-money are thing.s 
mutually exclusive, “You cannot", said 
Knight IJruce, V. C., in a case arising out of 
the sale of some slate lands in Chichester 
harhonr, have liotli money and mud." It is 
not alleged that there was any sucli express 
stipulation in this case. On tiie other hand, 

we think that the parties must have intended 
(3) (1870, r, Cli. A. 7in: IS W. U lOGO. 


604 


INDIAN CASES. 


SRIXn'ASAIEXGAR 1 *. STVASCBRAMANIAM PrLLAI. 


[1911 


that the payment of purclmse-money and the 
delivery of possession of tlie property should 
be carried out contemporaneously and that in¬ 
terest on the money would not be payable so 

long as the defendant was in possession of the 
land. 

We conlirm the lower Court’s decision and 
dismiss the appeal with costs. 

* 1 ppedl (Jiam isse<h 


(S. c. 21 M. L. J, 12o: 0 M. L. T. 501). 

MADRAS HIGH COURT. 

Second Civil Appeals Nos. 1, 2. 3 and 2> 

OK 1SS7. 

August 2, 16S7. 

Pr€sent:—Sii' Arthur J. H. Collins, Kt., 
Chief .liLstice and ilr. Justice Parker. 
SHINIA ASAU'jNGAH alias SKSHAIHN- 

G AH— Appellant 


veys7is 

Sl\ AsL IJRA M ANIAPI (j li A1, .minor, 

ItV MIS MOTllEIi AND OKA 11 Di AN V A L M M A V J L - 

Ai\i;\IAD AND ANO'lHElt — RESPONDENT. 

luam— lirva —Uhjhl to shtin' m imitliicc ijniiitfil in 
iniim — Oovrnnnrnf rcroirin.j inonr»/ 
inaiiular h.,iin<1 bij coininnlnfimi—Aoreenirnf to rorrivc 
revenue at oluniru rntr.^~Vi.ril>,~H. n r^iou /,, .1!, 
of pvoiincc, 

Wlioiv ail inriinilar is culithMl, in rr.s|,oct of iIm- 
innni, to ncriyc Hio tirra wlii.-li tlio (L.vonniu'nt 
would l»i‘ cMititlfd to ioc'oiv«>, it does not Jiccosi^arii\ 
f«illow that hoi-aiiso tho Ciovornnicnr has for a loii'*- 
toriii of ycar.sj cojnmutod its riirlit a .‘<haro in tho 
]n-o(lnco for a inonoy i.-jynioiit, tin* innunh.- is honixl 
to do (lio samp, 

Kvpii whore rho iiiaiii'hir a"i'eos to ilie ponimutatifin 
f>f his sharp in jirodnee at flip nfutuju ratp of the 
village, this rate must not hp looked npf.n as fixed for 
all time, it is cijien to the ininmhir to ri’vert either to 
divi.sion of yirodnce or to eoinmntation at an 
altered Kite. 


Second appeal from the decree of the 
Subordinate Judge s Court at Tinnevelly in 
A. S. Nos. Gti, (0, and 21 of 1S85, pre.sent* 
ed against the decrees of the Court of the 
District IMunsif of Tinnevelly, in O. S. Nos. 
55, 57 and 5(> of 1883. 

Mes.srs. S. f:iiihramn7iiavi and f{. Sadagopa 
Chariar, for the Appellant in S. A. Nos. 1. 2 
&3of 1887. 

l^Ir. 0. Iiamacha7uha Han Sahih, for the 
Re.spondent in S. A. Nos. 1, 2 & 3 of 1887, 

Mr. C. Hamacha7idra Hao Sahib, for the 
Appellant in S. A. Nos. 28 of 1887. 

Messrs. 5. Suhramaniam and B. Sadagopa 
Chariar, for the Respondent in S. A. No. 28 
of 1887. 


ORDER.—(20//i February ISSS).— The 
three ladies sold the land but reserved the/natn, 
and the plaintiff is the present hia 7 ndar. The 
Subordinate Judge has treated the plaintiff’s 
claim as if he only succeeded as the heir to the 
ladies, but has not considered the further ques¬ 
tion as to whether he is not entitled to Succeed 
to the full right of the hiaindar. The Inam 
wa.s not enfranchised at the date of sale. The 
plaintiff is entitled to receive from the de¬ 
fendants the tirva which the Government 
would be entitled to receive, but it does not 
necessarily follow because tiie Government 
has for a long term of years commuted its 
right to a share in the produce for a money- 
payment that the hianxdar is bound to do 
the same. (See Special Appeals 201—214 

Regular Appeals 151—157 of 
187o on the file of tlie Subordinate Court of 
Tinnevelly). It is clear from Exhibit I itself 
that the Inam originally was the right to 
receive a share in the produce and the vendors 
agreed to the commutation of this at tlie 
n.u7igu rate of the village. But the o/awf/a 
rate may itself be liable to vary according 
to fluctuation in the price of grain, and that 
the nhmgtt rate of I8t>3 was not looked upon 
as fixed for all time is shown by the sue-‘ 
ceeding cliiu.<-e relating to taram rates. 

J he plaintiff does not object to tendering 
a paHn with rate payable in money provid¬ 
ed that market rates are entered, but if 
tlie idn7igti rates are still binding on the 
parties, it is po.'ssihle that the value of the 
grain ha.s so much risen since 1853 as to 
entitle plaintiff to revert either to a divi¬ 
sion of the produce or to commutation at 
an altered rate. We must set .aside flie 
decrees and n.sk the present Subordinate 
Judge to determine the proper terms of 
tl.e patta with reference to the above obser- 
vation.s. 

JUDGMENT.—In Second Appeals Mo.'a. 

1, 2 and 28 of 1887:—Tlie memorandum of 
objectioiKS i.s not pres.sed. 

Tlie defendant Mill accept the patta in 
accordance with the terms found by the 
Subordinate Judge. Each party will pay 
his own costs in these appeals. 

In Second Appeal No. 3 of 1887;—Exhibit 
G sliows that the memorandum of objections 
is not sustainable, as it is provided that 
if an excess crop is raised on single crop 
land besides tbe single crop, the tirva there¬ 
of shall be paid to the drear, 
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The defendant will accept the paita as 
decreed by the Subordinate Judge. Each 
party to bear his own costs. 


(s. c. 2M. W. N.233). 

MADRAS HIGH COURT. 

Seconp Civil Appeal No. 1494 of 1909. 

January 19, 1911. 

Vresent -.—Sir Ralph Renson, Judge, and 
^Ir. Justice Sundara Aiyar. 

GANAPATHl IJHATTA and asothi-k— 

1) E F E N DA N T<—A PI' E I. LA NTS— 

versus 

MANI ANANTHA RHATTA—IM.ainiikf — 

Responient. 

Tntn>ifcr !'( Vroycitij A<'i (/!'"/1SS2), (5 —RujUt 
rcccixc MiJjrga — thereof — 

yi'iijgu is nil nllo\Minco ri’coivf‘<l In’ n Mvr,yiL'/r IVom 
wlm hold hinds witliin tin' (r.n./ for which 
he holds the prifta. It is tin* conec.ssion pnid to rhi‘ 
irnri/dfii’ for his tronhio in collecrinL' tin* ivvemio and 
paying it ov<‘r to (iin-ernnieni. Tin* riudit to tin* 
nllownnci* is transforiihlc ainl section (> tif 
fin* Ti-.insfiT of Property Act is not opposctl to such 
transfer. The assignee can only elaini pnyment of the 
if the iivfi'jnho’ has fullilled his ohligaiion to 
receive the revenin* fj’oni tin* nv//fn(’/o<7</(j/- ami pay it 
to (iovi*rnnient. 

Second appeal against the decree of tiie 
Temporary Suliordiiiafe Judge’s Court of 
South Canara at ^Mangalore in Appeal Suit 
No. 420 of 1907, preFontcd again.st (lie decree 
of the Court <4 tlic Di.strict Muirsif of I'uttur 
in Original Suit No. 196 of 1907. 

^Ir. K. Matihava h‘"iv, for the Appel* 
lauts. 

Mr. 7\. Xarainn Jhiv. for the Respondent. 

JUDGMENT.—The plaintiiT i.s the a?- 
signee of the rigid of a wargilar in South 
Canara to receive certain dues known as 
Moggn, i. e., an allowance leceived by a 
U'nrgdar from u'alaivargdnrs liokling lands 
witliin the avir^ for which he holds the 
pntta. He receives the Covernment asses.s- 
ment from the iralnwargdars and pays it over 
to the Government. The Uloggu is stated 
on behalf of the appellants to be the con¬ 
sideration paid to the icnrgdar fcr his 
trouble in collecting revenue and paying it 
over to Government. !Mr. Naraina Row 
draws attention to his client’s allegation that 
there wa.s also other con.sideration for the 
^loggu. Hut as the lower Courts have not 
gone into the question of anj' other consider- 
ation, we deal with the ci.se on the footing 
that the collection of the revenue and pay- 
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ment of it over to Government formed the 
only consideration for it. The plaintiiT claims 
the arrear.s of yoggu due for throe years. 
Between the expiry of the second year and 
the third year the pnlfa of the land in ques¬ 
tion was transferred to the name of the de¬ 
fendant, the ivalawdrgdar; hut this was done 
witli the expre.ss consent of the ivargdar, 
wl'.ich was given Iiy him in consideration of 
the defendant agreeing to continue to pay 
in future tlie Miggn allowance paid (ill then. 
Two pnint.s have to be dealt with in this 
appeal. It is contended Hrst that the right 
to the Moggu allowance cannot he transferred 
in law, and the plaintiff, therefore, obtained 
no right under the assignment, and section 6 
of the 'IVansfer of Property Act i.s relied on, 
the coiiteiitimi being that the right was one 
lestricted personally to the xvargdar. We 
cannot agreewith this contention. No doubt 
the assignee couhl elaini payment of the 
M>’ggu only if the war^dar fulfilled his obli¬ 
gation to receive the levenue from the 
H'uUuvargdar and pay it to Government, but 
that would not render the transfer invalid 
The second contention is tlmt the transfer 
of to the defendant’s name was made 

after the expiration of the .second year, that 
the inirgdtirs right to the Moggu then came 
to an end, and the plaintitf is, therefore, 
not entitled to recover for the third year. 
Rut it is (dear that the right did not come 
to an end, as the defendant expressly agreed 
to continue the payment in consideration 
of tl'.e iviirgdars consenting to the transfer 
of patfii. The right to the Mf'ggu continued 
to subsist and the plaintilF i.«, therefore, en- 
titlpd to payment for the third year also. 

We di.smis.s the second appeal with costs. 

Appeal dismissed. 


is. c. 2 M. W. X. 210). 

JIADRAS HIGH COURT. 

Civil Revision Petition No. 7S0 of 1909. 

Febmary, 24, 1911. 

Presenf: —Mr. Justice Abdur Rahim and 

Mr, Justice Ayling. 

K. P. A. D’CONTHA and anotheh — 
Defendants - Petitioners 
vers Y s 

J. P. A hAN K'JXHU— Plaintiff 

ResIVAI EM’. 

./•I —p.ixiite Intenialioiial law — Kuri chit 

condiii'fr.l ill H.-itish India—Foreigner a chit holder — 
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Plrdgc of recoipt in foreign territory^Sule of ple<hcd 
infr.est hy foreign (;oj/>7 —r7//jf?. 

A contiactod anti payable in Britisb Tinlm 

wa.« ])lcMl«re,l in Travancoro with its receipt. A rlecroe 
lor sale was obtained .,n the plc.ljte anti the debt 
Mas sol.l by auction by rl.e Travanct.re Ctinrt in 
]>iirsiianco tlie docroo : 

V/t/</, tlint tlio salo was vahM, 

Petition, under section Hoof Act V of 
1908, praying the High Courttorevi.se the 
decree of the Court of the District Judge 
of Soutli I^Ialahar, dated the 16th of August 
1009 in Appeal No. 307 of 1909 pre¬ 
sented again.st the decree of the Court of 
the District Mnnsif of Tanga.seri in Original 
Suit No. 10 of 190S. ^ 

PACTS.—One 0, /.started ft kuri (chit 
fund) in a place called Tanga.sseri in 
lintrsii territory. The monies due under 
the Jatri were payable at Tangasseri. A 
Iravancorean, /v. ,1/., joined the knn\ paid 
some instalments and got n receipt there¬ 
for. Pledging H.is receipt and also I,y. 
pothecating certain immoveable properties in 
Travancore, lie borrowed some money from 
another Travnncorean. The latter sued K, 
to enforce payment of the money hy 
sale of the hypotheca in (,»uilon and obtain¬ 
ed a decree. In pursuance of the decree 
tlie debt evidenced liy tlie receipt was mid 
in Court auction and purcha.sed hy the 
plaintiff. He sued the defendants (repre¬ 
sentatives of [/. ,/.) in (,»niIon to recover 
tlii.s debt. 1 hat suit was dismissed on the 
ground of want of jurisdiction, and there¬ 
upon Hie present suit wa.s brought in 'J’an- 
gasseri. it was contended that the sale to 
the plaintiff was invalid, but both the 
lower Courts decided it was valid. Hence 
tlie revision petition. 

ilr. r. Kmuhi Pa^ticker, for tlie Petition- 
rs: — 

On the main auestion whether the Ouilori 
Court acted without juri.sdiction in selling 
the plaint debt, it was argued for the ap¬ 
pellant tliat tlie situs of the debt was in 
llritish India, both because the debtor re¬ 
sided there (Dicey 2nd edition page 310) 
and also because tlie debt arose and w-a.s 
payable there. Such a debt could not be 
Hold in execution by a foreign Court \_Ghan. 
sham Lai v. UhansnU (I); Mathasami Nauhi 
V. Prince Alagia V unavaln (2)]. Kven when 
Courts of British territory alone are concern¬ 
ed, one Court cannot attach or sell pronertv 

(1) r>B. 249. P y 

(2) 26 Af. 42.S. 


outside the limits of its jurisdiction \_Prem 
Chnnd Dev v. Mohhnda Dehi (3); Dafehina 
Churn V. Pilesh Ckunder Hoy (4); Sayad 
Khan V. B. S. Davis (5); Krishna Ramini 
V Abdur Jnhbar (6)]. The Travancore 
High Court also has decided that its 
Courts cannot execute their decrees in 
respect of property outside their jurisdic- 
tion. A distinction must be drawn between 
tlie powers of a Court to sell property and 
the powers of an owner [Uam Chand v. 
Pitam Mai (7), per Atahmud, J.]. 
The owner can pledge or sell he may 
even be compelled by the Court to pledge or 
sell. Still it does not follow that the Court 
ha.s the pow'er to do so directly (Dicey 332). 
The Sovereignty of a State is strictly terri¬ 
torial and a Sovereign or a Court represent¬ 
ing liim is acting ultra vires when its force 
IS extended to property outside its territory 
(Dicey page 28). The case cited as illustra¬ 
tion in Dicey, page 52‘t, may be distinguished 
from tlie present case as there it was the 
case of a bill of exchange. The bill was 
situated in Norway, and unlike a receipt it re¬ 
presents the debt completely. A bill of ex¬ 
change is an incorporated debt whilea receipt 
is mere evidence of a debt. 

Hr. T , I isvanatha Sastri^ for the Respond¬ 
ent. 

The case of North IFe^/crn Bank v. Poynter 
(8) is in point. 

JUDGMENT.—What happened in this 
case was that the respondent, a subject of 
the Travancore Government, to whom one 
Afatheru also a subject of the Travancore 
Government had mortgaged his rights under 
a hurt chit which he held against the peti¬ 
tioner, an inhabitant of this Presidency; 
enforced his mortgage and bought his judg¬ 
ment-debtor's interest in the chit in a sale 
held by the Travancore Court in pursuance 
of the mortgage-decree. It is contend¬ 
ed that the sale by the Travancore Court 
of Matheru’s intere.st in the chit w'as opposed 
to the principles of Private International 
law and, therefore, void, h’or this position 
(iamhamlal v. Bhansnli (1) is cited as an 
antlmrity. There the learned Judges held 

13) 17 C. 699. 

(4) 18 C. 626. 
ir.) 28 B. 198. 

(6) 30 (’. 155 fit p. 173. 

(7) 10 A. 6(6 fit p. 515. 

(8) M89r>) A 0. 56; 64 h. J. P C. 2t, 11 It. 125; 72 
L. T. 93. 
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tliat a Court of liritish hulia liatl no juris¬ 
diction to iitlacli, in execution of a decree 
of a Britu'jli Indian Couit, a debt which was 
due from a person, a subject of a Native 
State, to the judgment-debtor, a subject of 
British India. That case may be distin¬ 
guished from this case on the ground that 
here there is no question of reali.sing in exe¬ 
cution of a decree property which is situate 
in a foreign territory. TIjq pb,until! in tlie 
present case instituted his suit in the very 
territory where, accoiding to tlie petitioner 
liimself tlie property is situate, i. e., in the 
Malabar District. No doul)t Sargent, J., la.ses 
In’s decision on a general propt^sition whirl), 
if understood in its widest application, iniglit 
cover this case t/r., that an attachment 
of a debt due from a svil)iect of a foreign 
territory would be viitually an attempt to 
interfere in tlie interest of a tliird ferson in 
the jural relations arising out of a cause of 
action ovei whicli c.r lij,poHie.si no Coui-t in 
Britisli India has or even cluiina jui isdiction.” 
But the observation must bn understood with 
reference to the nature of tl)e process provided 
by particular sections of tl)e Civil Procedure 
Code for attacliment of a debt. However that 
may be, we fail to understand why, if, as it is 
conceded, tliere is no principle of 1 nternatioi'al 
law whicli prevents a pledge of ir.oveal)le pr o¬ 
perty or of a debt, snppcsing it is allowed 
by tlio law of the territory whei’e tlie tr’an- 
saction took place, the Court of tliat territory 
should be unable to sell the pi-operty in exe¬ 
cution of its decree so a.s to pass a valid title 
to it, if the pn'perty is situate out of its 
jurisdiction We may observe that (he huri 
receipt was in Travancore at the time of its 
pledge. The case cited in Diceyks Contlict of 
Ijawp, p. 52 t (2nd Kdition), seems to us to be 
clearly in support of the view we have sug¬ 
gested. [Sre also North Wcateni liay>k' v. 
l*oynftr Ti e objection taken by the 

petitioner to the judgment of tlie lower 
Court fails and the petition is disniis.sed 
with costs. 

J\‘t itiun ilism isseit. 


(s. c. 2 M. W. N. 231; <J M. L. T. 4U). 

MADRAS HIGH COURT. 
Criminal Appkal No. -HI of 1010. 
February 7, 1911. 

Present: —i^Ir. Justice Abdur Bahim and 

^Ir. Justice Ayling. 

TnEPUBTilC PROSECUTOR— 

Appellant 

versus 

KUPPA KAVUNDANand others— 

Aci'Csed. 

Criiniyinl Procefhire Code (Act 1’nf 180H), >•. 4 fp)”“ 
0()«c<*r in chnryc of Polic Station — Corihtnllc. 

Section-t (/>) of the Crimiiml I’l'occrliiro Codi-cnact s 
that “OlHcei in charge of a police );|afjon” inclmlcs, 
avImui the otlicoi’ in such charge i.s uh.-ciit at the 
stutinii-liousc, tli(* ])t)lice Olficer presenr at the fiation 
who is next in rank to such orticer ainl is above f he 
rank of ii constable, or, when the bocal (iovornrnent so 
directs, any other police (Hlicer so pr(‘S(‘nt. I'lnler 
tlu‘ jiowcrs c<»nfcrred by section 0, tin; Local (ior(*rn. 
nn-nt has din-cted tliatthe senior constable present 
at any .'^ucli stuti*»n shall Im* «leeino<l to hi* (he Ollicer 
in charge of the jMiliee station for the titno being 
(hiring fin* absence of the OUicer in f'hargc. 

Appeal, under .section 417 of Hie Code 
of CGniinal Procedure, against the acquittal 
pa'^std on the accused in Criminal Appeal 
No. 68 of 1909 by the Sessions Judge of 
Trichinopoly in C. C. No. ‘^94 of 1909 on 
the file of the Deputy First Class Magistrate 
of Musiri. 

FACTS.—The accused were convicted by 
tbe 1st Class Magi.strate of Mu.siri under 
sections 8.32 and 147, Indian Penal Code, 
of being an unlawful assembly wliose common 
object was to assault tlie police constables 
P. Ws. Nos. 1 to 3, who had conducted a 
seaich in one of the accused’s house. They 
appealed to tlie District Judge who reversed 
tlie conviction under section 332, Indian 
Penal Code. 

P. Ws. Nos. 1 and 2 are constables of Mur- 
aiyar station and the search was made within 
the limits of Pulivalam station. The facts 
appear sutliciently from the following judg¬ 
ment of the SessioiLs Judge— 

“f am unable to accept the Public 
Prosecutor’s contention that .section 165 (1), 
Criminal Procedure Code, read wdth section 
551, Criminal Procedure Code, authorise 
a Police Con.stable deputed to make un 
investigation by tbe Inspector, to .searcli 
beyond tlie limits of tbe station to whicli 
lie is attached, provided tlie place searched 
is w’ithin the local aiea to wliich the In¬ 
spector is appointed: nor do I lliink tlie 
presence of P. W. No. 3 a constable of Puli 
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valam station brines the search under section 
165 (i) for the 3rd P. 'SV. was not an 
Oflicer in cliarge of a police station as de- 

tined in section 4. (p;,CriminalProcedureCode, 

on tlie day the searcli was made. Tlie 
Pulivalani S. II. 0. left the station on 22nd 
September 19J9 and lianded over charge 
according to tlie station diary to Police Con¬ 
stable No. 209. An Otiicer in charge of a 
police station is defined in .section 4 (p), 
Criminal Procedure Code, as including when 
the S. II. 0. is absent, tlie PoliceOlliceratthe 

station next in rank to the S. H. O. above 
tlie rank of Constable, or the Tiocal 

t'!>n‘er)}fi\ent so ilirects unu tther p lice ()(licer 
sn present." Order XXI (c) of the ^fadras 
police orders wliich ai-e issued by the Coeal 
Government, directs that when the S. If. O. 
leaves Ids station be sliould appointaconstable 
to take charge in liis absence. When the 
Puli valam S. H. t). left the station on 
tlie September 22nd, therefore, Police Cons¬ 
table Xo. 209 liecame tlie Otiicer in charge of 
that station. He ilid not beenme a Station 
House Ollicer and (he Ijocal (Tovernment 
has not directed (bat a con.>^table appointed 
to take clinrge of a station by (lie S. H. O. 
shall appoint some otliei constable t'' take 
charge if be should leave the station, ivvbibit 
shows that Police Coiistalde No. 209 hand¬ 
ed over charge to Police Constahle No. ( 37 
that I ohce Cou.stal.>le No. ^> 0 / gave charge to 
Police Constable No. 299 and that I'oliceCon- 
stable 290 re-delivered charge to PnliceCons- 
tahle No. 637. The 3:'d P. is Police Consta¬ 
ble No. 637, and though no donbt lie was actu¬ 
ally in cliarge of the .>tati<in building wlien P. 
Us. Nos. 1 and 2 a.skedbimtoaccompanytliem 
to search in the 1st appellant’s house lie 
was not the Otiicer ir. charge of the Police 
station as defined in section 4 (p), Criminal 
Procedure Code, and had no authority under 
section 165, Criminal Procedure Code, tomake 
a search witliout a written order in writing 
from Police Constable No. 299 who became 
Officer in charge of the station wlien the S. 

H. O, left. 

For the reason set out in the preceding 
paragraph 1 am of npini(ui tlie search con¬ 
ducted by P. Ws. No.s. 1, 2 and 3 in the 1st 
appellant’s house was illegal, and had the 
charge against the appellants been one of 
resisting the search I should have been in¬ 
clined to hold they were protected by section 
96, Indian Penal Code, for the case seems 
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to be governed by the observations of their 
Lordships in Queen-Empress v. Kalian (1) 
and though as observed in Queen-Empress v. 
Poomalai Udayan (2), the actual finding in 
that case related only to an e.scape from lawful 
cu.stody the observations of the Judges are 
entitled to full weight. 

The Government preferred an appeal against, 
this judgment to the High Court. 

Mr. C. F Xapier, for the Crown. 
JUDGMENT.—The question raised by 
this and the connected Appeal No. 4l0 ofl910 

is whether the Sessions Judge wa.s right in 
holding that Constable No. 637 (Prosecution 
itness No. 3.) was not an Officer in charge 
of a police station within the meaning of 
section 4, sub-section Kp\ of the Criminal 
Procedure Code. What happened was the 
Station House Officer left on the day in 
question leaving Police Constable No. 209 
in charge, then this constable handed over 
cliaige to Constable No. 637 who gavecharge 
to Constable No. 299 and Constable No. 299 
re-delivered charge of the station to Constable 
I'to. 637 before tlie latter conducted the 
search. Section sub-section (/>), says that 
Olli-er in charge of a police station’ shall 
include when tiie (Jificer in such cliarge is 
absent from the Station-house. 

. the police ollicer present at the Station- 

liouse who is next in rank to such Officer and 
IS above the rank of a constable or when the 
Ijical (r>vernme.it so directs any ether Police 
OlHcer so present. 

L nder the powers conferred by tin’s sec¬ 
tion. the Local Government by Judicial Noti¬ 
fication No. 3, dated the 31.st January 18S3 
(Ijocal Hules and Orders made under enact¬ 
ments applying to the Madras Presidency 
V olume I, part II, page 165) has directed 
tiint the senior constahle present at any 
such station shall be deemed to be the 
Officer in cliarge of the police station for the 
time being during the absence of the Officer 
in charge as defined in the said section. By 
this notification, which was apparently not 
brought to the notice of the learned Sessions 
Judge, Constahle No. 637 who \%'as the senior 
constahle present became Officer in charge of 
the station. The result, therefore, is that the 
acquittal of accused Nos. 1 to 6, 8, 10, 11 of 
the charge under section 332, Indian Penal 
Code, will be set aside. 

fl) J9 M. 310. 

(-)2I M. 2J6 ftt}).238. 
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The sentence requires no modilication. 

Acquittal set aside. 


(s.c. 9 M. L. T. 281). 

MADRAS HIGH COURT. 

First Civil Appeal No. 104 of 1908. 
Januarj-- 26, 1911. 

Present :-Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 

CHINNAPPA PILLAI and others 
Plaintiffs Appellants 
versus 

M. R. C. MUTHURAMAN CHETTIAR 

Defendant—Respondent. 

Pyv-note—Suit on uniilainpcd jiro-notc— Construe- 
iion oj the tvord “Tliun”—.Vo criH^v <»/ action ay for 
money lent. 

Wliero a )oai» and tlie execution a pro-noti* 
arc contemponincous uiid constitute one tnnisaction, 
a suit based on the original consideration, if the j*r(N 
note is inadmissible for insulliciency of stamp, is not 
maiiitainablo. 

Pathi Reddi V. Vehiyuda Sican, \0 M. 94, refciTod 
to and followed. 

Hcldf on H construction of the docuinent in tliis case, 
that the word ‘Than’ meant ‘yon’ and that that docii- 
mcnl was a pro.note. 

Appeal against the decree of the Court of 
the Subordinate Judge at Nagapatam in 
Original Suit No. 5 of 1907, dated tlie Stii 
February 1906. 

Messrs, y/. and B. (ioviuduu Xai» 

liar, for the 2nd Appellant. 

The Hon’ble Mr. P, S. Stvoswami Aiyar, for 
the Respondent. 

JUDGMENT.—The appeal contends 
that the document sued on is not a pro*note 
and that the lower Court is wrong in dis¬ 
missing the suit on the ground that it is not 
properly stamped. The ground on wiiich 
this contention is rested is that the promise 
to pay is to Lakshmauan Pillai described in 
the third person by the word * * 

(than). There can be no doubt that tlie word 
is used in the sense of you. The word * * 

makes this quite clear. 

The next contention is that the suit may 
be maintained as one to recover money lent, 
based on the original consideration. But the 
plaint states clearly that the loan and the 
executionof the pro-note were contemporane¬ 
ous and constituted one transaction. A suit 
based on the ).* iginal consideration would 
not, therefore, be maintainable [See Pothi 
Reddi V, Velayudu Sivan (1).] 

It 18 contended further that the defendants 

(1) 10 M. 94. 
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ha\;.:g admitted the debt in their written 
statement, the plaintiff is entitled to a decree 
without reference to the pro-note. Jt is 
enough to say in answer that we can find no 
such admission. 

The appeal must be dismissed with costs. 

Appeal dismissed. 


(s. c. 9 M. b. T. 293). 

MADRAS HIGH COURT. 

Second Civil Ai-peal Nos. 679 to 6^2 

OF 1906. 

October 1, 1909. 

Prtseuf-. .Sir Ralph Ben.son, Offg. Chief 
Justice, and Mr. Justice IVallis. 

SL'Bi!AliA\A RKDIU and othek.-> 

D E FE N DAN rs — A PPE1.L \ NT.S 
Versus 

THIAGAKAVA CHKTTY, minor by his 

MOTHER AND NEXT FIUCND LAKSIIMl 

AM .M A L — Plaintiff - RE>roNDEXT. 

Mi-lras R-„f Ji.rhre.y Art (VIJl .{ ],SG5), i]_ 

Slirulnt-milar, riyUt oJ—' ' 

Whciv ii rigiit of (Hvu|uuicy i.s in tli.-</,/,/,>• 
Slirolncmdar.s uiv mitirh'd ro djurg,. n.„t onlv; iiml 
file rate r.f nmt is govenio.l by tlio provisions of 
.‘-oetmn II. cL. to (m), of tl.c Madros Um.t K- 
covery .Vet. 

Second appeals against the decrees of the 
District Court of Cliingleput in Appeal Suits 
Nos. 125 and 130, 126 and 131, 127 and 133 
and 126 and 434 of 1905 presented against 
the decisions of theCourtof the Head A.ssi.st- 
ant Collector of Chingieput in Summary 
Suits Nos. 236, 237, 239 and 240 of 1905. 

ORDCR.—Tlie District Judge lias pro¬ 
ceeded on the assumption tliat under sec¬ 
tion 11 of tlie Runt Recovery Acttliepluintilf 
as Shrotrieindar is entitled to make any 
charge tiiat he thinks fit in re.spect of 
the waste lands in the village. But lie 
has failed to notice the proviso to clause 
(u-) of the section which states that “nothing 
in this rule shall be lield to elfect any special 
rights wliicli hy law, or u.sage having the 
force of law, are lield by any class or 
per.son in such wastes or unoccupied lands ” 
The defendants claim that the right to occupy 
tliese waste lands was in tlie mirusidars j£ 
tin's is so the Shrotriemdar is only entitled to 
charge rent at a rate to be ascertained in ac 
cordance with tlie provisions of clauses G') 

and (m) af the aect.-on. The defendant 

rely on Lxhibit 1 and other evidence in 
support of their plea. 
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Tlie District Judge states thatKihibit I 
seems to be irrelevant as there is nothing in 
it to sho\v that it refers to the lands in dis¬ 
pute. Tlie evidence, however, of the 1st and 
2 nd witnesses for the plaintiff, though not 
altogether clear on tlie point, seems to show 
tljat Exliibit I does refer to tlie lands now in 
dispute, it was executed by the father of 
tlie present plaintiff, who was then the 
Shn Iriemihir, f\rn] it acknowledged the right 
of tlie parties thereto (the plaintiff and one 
of the present defendants and ti e father of 
another) to divide among themselves the 
lands included in the document. 

We must, therefore, call upon the District 
Judge to submit a finding on the following is¬ 
sues, viz.y Whether the defendants are 
entitled to occupy the lands in di.spute at a 
fixed rate of rent, and, if so, wliat the rate is.’’ 

Further evidence on both sides may be ad¬ 
duced. Tlie finding should be returned in 
six weeks. Ten days will be allowed for ob¬ 
jections. 

In compliance with the above order, the 
District Judge submitted his finding. 

The second appeals came on for final 
liearing after the return of the finding of the 
lower Appellate Court upon the issue refer¬ 
red by this Court for trial and the Court 
delivered the following 

JUDGMENT.—We accept the findings. 
The will be modified by inserting a 

money rent of 7 annas per cntvni in lieu of 
icnrnvi in respect of the vemba or .«andy po- 
ramhoke lands in the defendants’ pos.ses.sion. 
The appellants will liave costs in this Court. 


(s. c. 9 M. L. T. 290). 

MADRAS HIGH COURT. 

[Okiginai. Civil Jcrisdiction] 

Civil Suit No. 161 of 1909. 

September 8, 1910. 

Preseyit:— Mr. Justice Wallis. 

A. RAGUAVA CHETTY— Plaintiff 

versu-'f 

A. THOYAMMAL— Defendant. 

Uintl Laic—Wuiow uunuiginy her hunband'H esfafe — 
Removal— (inint of Leltern of Ailmhiistration—Liabilify 
to account. 

A. Jliiicln widow is liable to removal from (ho inaii- 
agonient of lior husbamrs estate if her conduct and 
itianagcinc rit is such as to endanger the estate; wl ero 
phe baa obtained Jjett<*r.'« of Administmtion to her Ini'*- 


band’s estate, she becomes bound to the Cou't, apart 
from her position as widow', to account for failure to 
get in the estate. 

JUDGMENT.—This is the suit by the 

plaintiff wlio is the brother of the 
deceased Agasti Munisaroy Chetfy against 
Agasti Thojammal, his widow, asking that 
the defendant be restrained by an injunction 
from alienating her husband’s properties; 
that she he directed to account for them, and 
that she be removed from possession and a 
Receiver he appointed on grounds generally 
of mismanagement. 

Now it has been held in Original Side 
Appeal No. oT of 1906 that a widow will 
be reraov'ed from management if it bo 
shown that her conduct and manage¬ 
ment have been such as to endanger the 
reversioner’s estate and I do not think it 
necessary or desirable to go behind that 
authority. Rut there is a further feature 
in the present case which is also 

material and that is this. The plaint 

.states that tlie defendant at the time of tho 
institution of thi.s suit liad applied for Letter.s 
of Administration of the estate of lier 
deceased liusband and such letters had been 
ordered to issue to her and subsequent to tlie 
institution of the suit and before the trial 
such letters were issued to her. And, 
apart from the duties which she may 
have as a widow, slie has now impo.sed 
upon her the further duty as administratrix 
the duty to the Court of getting in the estate 
of the deceased and she is most certainly 
accountable for failure to get in tlie estate by 
reason of her liaving taken administration. 
Wlien she iias got in t lieestat she is, of course, 
entitled to deal with it as a widow. Rut, m 

my opinion, l)y taking out administration she 

Incurs the same degree of liability as any other 
person taking out administration to property 
and get in the estate of the deceased. 

Refore I proceed to deal with the charges 

which have been made against the manage¬ 
ment of the widow in tlii.s case it will he 
convenient to say a word about the position 
of her husband. He appears to have been 
a petty trader. He had dealt in fuel and had 
one of those depots on tho banks of one of the 
canalsand be also did money-lending business, 
one branch being loans on prornisssory-notes 
as to which he had a special book and tlm 
other giving loans on pledges of jow’els as to 
which also he had a book, hat this book has 
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not been produced, ft is also material in 
tliiscasein judging nf the conduct of the 
widow and of those in whose liandashe is that 
the account books which he must have bad — as 
to which there is plenty of evidence that he 
had in the course of his business, ledgers, casli- 
books and day-books for the purpose of dealing 
in—wood have not been produced and, in my 
opinion, have been clearly suppressed. 

He not only sold wood on commission at 
this wood dep6t but he also purchased a 
plantation in the Chingleput District to tiie 
north of Madras. Sometime after he pur¬ 
chased this, the Government revenue was 
allowed to fall into arrears and it was put 
up for sale. Not only tlie lands he had pur¬ 
chased on which valuable trees were stand¬ 
ing but also some other lands belonging to 
other people on which tltere may have been no 
trees at all were sold. Now this land wliich, 
according to tlie evidence, is worth about 
many tliousands of rupees was purchased at a 
revenue sale in the name of his son-in-law 
Kamiiiippa Ulietty for Us. 117. 

Tlie case for the plaintilT in this .suit is 
that that purciiase was benauii for the 
deceased ilunisamy Ohetty, The case of 
Kanntappa (Jlietty, wlio was a witness for 
the defendant in this case, is that behind tlie 
back of his fallicr in-law without his father- 
in-law knowing anything about it lie went 
and purchased this estate worth many 
thousands of rupees for 147 and has been 
in posse.ssiori and enjoyment of it ever .since. 
Although his fatiier-in-law lived for .some 
years after that tliere was no objection on his 
part, and that liis fatlier in-law recognised 
his purchase and took wood from that planta¬ 
tion and sold it on commission for ivanniappa 
Chetty. It is only necessary to .state this 
story of Kanniappa, to .see that it is manifest 
falsehood. Whatever he tlie trutli about 
this plantation, that cer ainly is not the 
way in which it came to be purchased in 
his name. The evidence in this case is that 
Bub.-^equently to the purciiase it continued 
to be in the enjoyment and posses.sion of the 
deceased Munisauiy until his deatli, that 
he began tocut in Decomher 1907, he died 
in April 1906 and at tlie time of liis death 
10 had removed IGO tons which may roTlghly 
bo said to have been of Iho value of Us. 1,G()J 
and tl,at I hero were 350 tons of wood cut 

roughly be of the value 
Ks. 3.500 lying there, but n-Dt lemuved at the 



time of his death. There are three letters 
written shortly before his death showing 
that he was dealing with the property. He 
admittedly found the money for the cutting. 
But Kanniappa Chetty says that the 160 
tons removed in Munisami’s life-time were 
removed on his account, yet he admits that 
he never made any claim whatever to the 
sale-proceed.s from that day to this and, as 1 
say, liis story is utterly unworthy of any belief 
or attention. 

One of the charges against the defendant 
in this case is that she has lot asserted the 
right of the estate to this plantation or to the 
wood which was lying there cut at the time 
of Munisami’s death, but lias connived at the 
action of Kanniappa Chetty wlio was the 
husband of her own daughtei now dead and 
lias since her death become tiiohusband of her 
sister’s daughter. Her case, iiowever, is 
somewhat dilTerunt to this. She say.s, tliat 
at tlie time when tlie plantation was put up 
for sale for arrears of revenue the deceased 
had a gcanddaugiiter—a daughter of 

Kanniappa Clietty—and that he was anxious 
tliat the plantation should go to his grand¬ 
daughter rather than that it should go to his 
brothers—to the reversioners—and of whom 
is his brother the plaintilT and that the 
reason wliy it was purcliased at the revenue 
sale in Kanniappa Chetty's name and not 
in liis own name by the deceased was to 
give eiTect to this design, and as evidence 
that this was the intention of the deceased 
they have put in ono document which is 
admittedly in the hand writing of the deceassil 
and wliieh is called a that is to say 

a consignment note but wliioh i.s not a con¬ 
signment note as it was not a consignment of 
wood prepared at the plantation under which 
wood was consigned to iladras but appears 
to be a memorandum in writing prepared by 
the deceased; 1 am not in a position now to 
decide as between tlie estate and Kanniappa 
Chetty as to the title to this plantation. It 
may be that tliis was an attempt on the 
part of the deceased to create evidence in 
favour of liis granddaughter that the pro¬ 
perty was hers. As a matter of fact, she 
died before lie did. But in order that such 
a case migiit he made out it would bo neces¬ 
sary to show that there was a complete gift 
to iiis grind daughter in his life-tirnc. The 
accounts of the deceased, if available, would, 
no doubt, throw much light outlie question 
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but tiiey liave been suppressed. And, there¬ 
fore, all i am prepared to say on this matter 
now is that it is certainly a matter wliich 
needs investigation by tlie Receiver who will 
have to be appointed and tliat it could not 
safely be left in tlie hands of the defendant. 
As I have said, there is not only a ijuestion 
of tliis Casuarina plantation but also of a 
large quantity of wood whicli was lying 
there cut at the time of Munisami’s death and 
which undoubtedly belonged to liis estate 
unless tliere had been a completed gift by the 
deceased of tlie plantation to his grand¬ 
daughter befoi-e his deatli. 

1 he defendant, as I have said, lias made 
absolutely no effort to assert any title to 
this. She says she acted oji the advice of 
her \akil Thangavelu Clietty who is now 
dead. I am not prepared to accept that 
statement in view of the unreliable charact¬ 
er of her statements. It is not necessary 
to consider whether her —the widow’s_un¬ 

satisfactory conduct in this respect, woulfl 
standing by itself have justified the Court 
in removing her from tlie management and 
appointing a Receiver because there are a 
large number of other matters. liut before 
1 leave this <iuestion J feel bound to com¬ 
ment upon the evidence wliich lias l)een 
given on the other side, because it appears to 
me that there has been undoubtedly gross 
subordination of perjury on tlie part of the 
other side. A witness was put into the box 
here who was made to say that Kanniappa 
Chetty had come to his shop and had written 
a letter to the deceased in which he re¬ 
nounced all claim to his property. Rut it 
is not clear that there was any earthly 
reason for his doing so and, in my opinion, 
tliat is one of the clearest pieces of concoction 
I have ever seen. Further tlian tliat, we have 
liad the evidence of the clerk of :\Ir. 
Thangavelu Clietty the defendant’s Vakil in 
this case, who was put into the box to say 
that notice had been sent by the 
deceased Vakil, Thangavelu Chettjq to 
this Kanniappa Chetty, protesting against 
his claim to the plantation. No attempt 
was made to produce the press copy letter 
books of the deceased Vakil although the wit¬ 
ness said that the press copy letter books were 
in another Court. If there was such a no¬ 
tice, it is perfectly clear that they could have 
been produced. I attach no importance to 


the evidence of this witnes.s who, I think, 
ouglit not to liave been put befoi'e the Court. 
However, the fact of evidence like this liav* 
ing been called in answer to the case of 
tlie other side cannot affect my opinion 
on the general question wdiich is that the 
widow has not satisfactorily accounted for 
her conduct with reference to this matter. 

Then there are other matters in which her 
conduct has been equally unsatisfactory. She 
filed an aflldavit of the assets for the pur¬ 
pose of obtaining Letters of Administration 
in which she admittedly suppressed the fact 
that she had already collected between 
Rs. 2,00'.' and Rs. 3,00U since her liusband’s 
death. She tries to explain that by saying 
that she thought she had to make a return 
of debts, .still outstanding. Although the 
content.s of tlie aflldavit were explained to 
her and although it was prepared under the 
advice of one Vakil Tiiangavelu Chelty of 
whom 1 shall assume to have done nothing 
improper in the matter and she had the ad¬ 
vice of another Vakil as well. 

turther than that, there was a decree for 
Rs. 1,5^2 obtained by her husband against 
one V. Gurmiathain Chetty which, according 
to the uncontradicted evidence of the plaint* 
iff, had been transferred for execution to 
Nellore at the time of the death of iluni- 
sami. In the cross-examination of the plaint¬ 
iff it was suggested on behalf of the defend¬ 
ant that this decree had become barred. 

V ben the defendant came into the box she, 
however, told a very different story. She 
said that in turning out a bureau she put her 
hand on an account which showed tliat this 
debt had been cleared off or satisfied in the 
life-time of ^Munisami. She has not produced 
his accounts and her evidence is unworthy of 
any credence, especially when it appears from 
another part of tlie evidence that this Guru- 
natham Chetty is aiding and abetting Kan¬ 
niappa Chetty in looking after the Casuarina 
plantation in dispute. Then there were also 
other debts which were not mentioned at all. 
There was a debt of Rs. 250 from the Leper 
Hospital. She gives unsatisfactory reason for 
not returning it in the affidavit of assets. 
There were also three items 15, 16, and IV 
in Schedule K as to which she say.s, I think, 
they were cleared off in her husband’s life¬ 
time and 1 am unable to accept her explana¬ 
tion as satisfactory. There is, further, the fact 
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that although in her affidavit of assets 
Exhibit A, she returned the funeral ex¬ 
penses of the deceased at Rs. 750 in an ac¬ 
count which she subsequently filed in this 
Court after the institution of this suit she 
showed the^ expenses from his death up to 
the end of Karmanthram at Rs. 1,200 and her 
story in the box is that she handed Rs. 1,200 
over to the plaintiff, and he promised to ac¬ 
count for that but never did. 

I have no hesitation in saying that this 
story IS absolutely false. Similarly an ac¬ 
count subsequently furnished shows an ex¬ 
penditure ofRs. 500 for the annual ceremony 
of (he deceased. Kanniappa Chetty says he 
once had accounts and vouchers but he has 
destroyed them. The plaintiff swears that 
only Rs. 100 was spent on this occasion and 
in view of the conduzt of the defendant, I 
prefer to accept his evidence in tliis respect. 
The plaintiff also gives evidence that there 
were far more jewels under pledge to the de¬ 
ceased at the time of his death than have 
beefl accounted for by the defendant. The 
fact that the jewel-book kept by the deceased 
relating to these transactions has not been 

produced is certainly a strong ground of sus¬ 
picion against the defendant. 

There is also another matter of which com- 
pW IS made by the plaintiff, viz., that the 
affidavit of assets contains no mention of any 
jewels having been left by the deceased and 
that the defendant has claimed as her own 
all the jewels which undoubtedly were made 
by the deceased both for her and for his 
daughter. The question of property in those 
jewels, I mean as to whether property in 
them passed to the wife and the daughter, 
13 one which it is not very easy for me to 
decide in the present state of tlie evidence 
and I say nothing about these jewels. But, 
on the whole. I think that the evidence dis¬ 
closes abundant and substantial reason for 
refusing to leave the widow any further in 
charge of the property. I think she is an 
Ignorant woman. She says she cannot read 
or write herself. Admittedly, .such of the 
accounts as have been put in have been en- 
tirely prepared by Kanniappa Chetty. She 
and Kanniappa Chetty have largely sup¬ 
pressed the materials upon which they have 
een prepared and I think she cannot clearly 
be trusted to preserve the state and it is 
necessary for the preservation of the estate 
that a Receiver should be appointed. In the 


other case the widow consented to be ap¬ 
pointed a Receiver, but I do not think, hav¬ 
ing regard to the evidence in this case, that 
the widow could be appointed a Receiver. I 
should prefer to ask the Administrator- 
General to act as a Receiver in thi.s case. 

With reference to the question that an ac¬ 
count should be taken in every case where 
the Court grants administration, it is open 
to the Court on proof of mismanagement 
by the Administrator to take the administra¬ 
tion into its own hands and direct the Ad¬ 
ministrator to account for his past administra¬ 
tion, and I think that is the proper course to 
he taken in this case. I, therefore, hold that 
she is accountable in respect of the collection 
of tlie estate wliich it was her duty to col¬ 
lect and adjourn the case to Chambers for the 
purpose of taking the account. I decide no¬ 
thing, of course, as to the lines on which the 
account is to be taken. 


(s. c. 9 M. L. T. 300). 

MADRAS HIGH COURT. 
OiiiGiNAL Civil Jurisdiction. 
Civil Spit No. 164 of 1909. 

November 1, 1906. 

Present: —Mr. Justice Wallis. 

ADMINISTRATOR-GENERAL of 

31 ADRAS —Plaintiff 

versus 

DASAI GOUNDEN— Defendant 


B. HANUMANTHA RAO —Applicant, 

R^^ceivcr—Leave to sue Receiver—Application. 

It is not necessary in every case to sue a Receiver 
as such but where any right is established by n 
decree in the suit to the property in the hands of 
a Receiver, then tho Court may, on an application by 
the party in whoso favour the right is established, 
make an order directing the Receiver to satisfy the 
decree. 

ORDER.—This is an application for leave 
to institute a suit against a Receiver who has 
been appointed in a suit for a dissolution of 
partnership. The proposed suit is to be 
against other.s as well as the Receiver, and 
among others against the person Sling the 

office of Receiver as such and in his personal 
capacity. 

Now the only point which I have to con¬ 
sider is whether leave should be given to 
mstitute the suit as against the Receiver qua 
Receiver, It seems to me a perfectly proper 
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case inwhicli to allow the plaintiff to proceed 
against every body except against the Re¬ 
ceiver qua Receiver. Rut i tind it has been 
held in Kumar Sntfya Ghosal v. Rani Golap 
Mani Ihhi (1), that if there is any question 
between the parties entitled to property in 
the hands of a Receiver, a decree in a suit 
between the parties can always be carried out 
against such property or any share therein 
without making the Receiver a party to the 
suit. See also Kerr on Receivers, 165, 4th 
Edition and Smifh v. TJie Earl of Etting- 
ham (2). Although the case has not been 
very fully argued before me, yet on these 
authorities it seems to me it is neither neces¬ 
sary nor desirable to allow the Receiver to 
be sued as Receiver, because the other suit 
can go on and if, in the course of that suit, 
it appears that the plaintiff establishes sny 
right to the property which is in the hands of 
the Receiver, then it is open to him to apply 
to this Court in the suit in which the Receiver 
is appointed when the Court upon a consider¬ 
ation of the whole facts will make such 
order as is proper and may direct the Receiver 
to satisfy the decree which may be passed in 
the case. The application to sue the Receiver 
as Receiver is dismissed. Applicant will pay 
the Receiver’s costs. 

A pplication disrnissed. 

(1) 5 C. W. N. 27. 

(2) 7 Bcav. 357 at p. 37-1. 


(s. t . 9 M. L. T. 3M). 

MADRAS HIGH COURT. 

First Civil Apceal No. 91 of 190S. 
January 20, 1911. 

Present :—Mr. Justice Abdur Rahim and 

Mr. Justice Ayling. 

VENNAM PITCHAYYA and others— 
Defendants—Appellants 
versus 

GOGINENNI RAMAKRISHNAYYA AND 
OTHERS—Plaintiffs—Respondents. 

Promissory note—Partial discharge—Burden of 

proof. 

The onus of proving partial discliargc of the 
amount due under a promissory note is on the person 
pleading such partial discharge. 

Appeal against the decree of the District 
Court of Guntur, dated the 8th February 1908, 
in Original Suit No. 42 of 1908. 

JUDGMENT.—The only question in 
this appeal is whether the defendants have 
proved the payment of Rs. 1,850 on the 25th 


May 1903, in partial discharge of amount 
due on pro-note. The learned Vakil for the 
defendants has placed before us all the 
evidence oral and documentary which was 
adduced in support of his client’s case. 
But we have no hesitation in saying that 
the learned District Judge was right in 
not accepting such evidence. The story 
told is somewhat peculiar. The plaintiffs’ 
fatlier is alleged to have come, in answer 
to the Hfth defendant’s invitation, to attend 
the marriage of the fifth defendant’s son at a 
village which is about raidw’ay between the 
plaintiff’s and the 51h defendant’s villages 
being about four miles from the plaintiff’.s 
village. The plaintiff further stayed there 
for the five days the marriage lasted 
and then when the marriage was over 
he was asked to stay on for two or three 
days more in the Hfth ^defendant’s house, as 
the fifth defendant wanted io make a pay¬ 
ment to him. At the fifth defendant’s 
village the sum of Rs. 1,850 was paid on the 
25th May 1903. In support of his story 
an entry of the payment in the fifth defend¬ 
ant's day-book (Exhibit II) and his 
ledger [Exhibit II (a)], the former of which 
purports to be signed by the plaintiff’s father, 
and a receipt (Exiiibit I) also said to be 
signed by the plaintiff’s father have been 
produced. The receipt. Exhibit I, is said to 
have been written by Defence Witness No. - 
and attested by Defence Witnesses Nos. 3 
and 4. As regards the entry in the day-book, 
it appears that the fifth defendant when he 
gave evidence in another case in 1903 denied 
that he had a day-book. The entry in the 
ledger was copied from day-book. It appears 
that tlie fifth defendant had to borrow 

Rs. 1,000 on the 15th May 1903, and Rs. 100 
on the 20th ^lay 1903 to meet the expenses 
of the rnariage, and it is not satisfactorily 
explained how he came to have cash balance 

of Rs. 1,S50 or more on the 28th May 1903. 

It ia also difficult to understand that, if the 
fifth defendant was going to make such a 
large payment and the plaintiff’s father had to 
wait two or tliree days for it, why the pro-note 
was not sent for and the payment duly en¬ 
dorsed thereon, especially as the parties ap¬ 
pear to have been very cautious in their pre¬ 
vious dealings, nor is there any explanation 
why the receipt was not registered. T 0 
fifth defendant has given evidence 
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support of his case and also examined the 
attestora of the receipt, Defence Witnesses 

^ *''® "'‘■‘‘er Defence 

Vitness No. 2. We cannot say that the 

evidence of these witnesses is satisfactory 

As remarked by the District Judge, a 

number of relations of the fifth defendant are 

said to have been present at tbe time of tbe 

paynient and yet none of them attested 

Exhibit I, nor was any friend of the plaint- 

n ( lixhibit I. 

Defence itnesses Nos. 3 and 4, we may 

observe, are causal witnesses and not of 

such a character as to inspire confi- 

deuce in them. Defence Witness No. •' 

wasa pmiias/n of the fifth defendant and 

IS under obligation to his family. Having 

regard, therefore, to the inherent inipro- 

babihty of the defendant’s story, we are un- 

ab e to say that the onus which lay on tlie 

defendants had been discharged. We dismiss 
the appeal wjtli costs. 

Appeal (1 isniissed. 
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(s. c. 9 M. L. T. 317). 

MADRAS HIGH COURT 

Appeal A-jainst Appellate OkdekNo. 82 

OE 1910. 

February 6, 1911. 

Pr€ifeH/:_Mr. Justice Abdur Rahim and 

^Ir. ilustice Ayling. 

M. R. il. S. VRLLAYAPPA CHETTY 

and otueks—Dekendants—Appellants 

versus 

. NEULAIA PILLAY and another— 

1 L^^yiFF axd Defendant—Respondents 

Procedure Code {Act V of 190 H) 0 XU -23 

of 18821*11^^^ of tlio Civil Procethu-c Code (Act XIV 

adinUtIner.W Court from 

but midor/o^ bv ^ insufficiently stampo<l 

subsetiueiit to Mm r sufficieutly stamped 

In su^rreaso u Court, 

additional nvirlo -^PPellate Court docs not admit 

objection to rim declares that the 

ground of insiiffi . of the document on the 

2 M. L T 4^^ o T> ® ^J.-161; 

referred to. ' ^ H M. L. J. 347! 

tfid\*’y’the “r evidence is admit- 

y Appellate Court has arisen subsequently to 


3 the ilispoaal of the suit by the lower Court, such evi 
j denco may bo admitted und>'r rule 23 or rule 33 of 
^ Order XLI of the new Civil Pivjec'duro Code. 

^ Appeal afirainst the order of the Court of 
the Subordinate Judge of Madura (We.st) in 
A. S. No. 307 of 1909, presented against the 
decree of the Court of the District Munsif of 
Sivaganga in 0. S. No. 456 of 1908. 

JUDGaMEXT. —The first question argu¬ 
ed before us is whether the lower Appellate 
Court was right in setting aside the decree of 
the District ilunsif and remanding the 'suit 
for disposal according to law on the ground 
that the document on which the plaintiff 
based hi.s suit became admissible by reason 
of tbe endorsement of the Collector made 

after Gie disposal of the suit by the District 

Alunsif, to the effect that the document had 
been .sufficiently stamped. The argument is 
that section 568, Civil Procedure Code, 
prevented the Appellate Court from ad' 
mitting tlie document in evidence inasmuch 
as that would betaking additional evidence 
which IS only permitted under the ?ondifiori 3 
specified in the section and none of whicli 
hold good in this case. The section, how- 
ever, contemplates a case in which the Ap- 
pellate Court wishes or is asked to admit ad¬ 
ditional evidence for the purpose of disposing 
of the appeal on the merits. Rut here the 
Appellate Court has not admitted the do¬ 
cument in question and does not purport to 
dispose of the case on the merits. It has 
simpb'declared that the objection to the ad¬ 
missibility of tlie document on the 
ground of insufficiency of stamp has 
been removed by tbe endorsement of the 

Collector and has asked the District Munsif 

to deal with the case on the merits. We 
have been referred to the decision of the 
Privy Council in Kessoirji Issur v. G. / p 
Uailwav^ Co. (1) but there is nothing i„* 
that decision whicli is inconsistent with the 
view we have expressed. On the otlier 
hand, tliere are words in tiie judgment 
of their Lordships which support our view 
of section 568, Civil Procedure Code 

The next question is whether the Appellate 
Court was entitled to set aside the decree of 
the District Munsif and to remand the case 
to him for disposal on a ground which arose 
subsequent y to the passing of the decree by 
the District Munsif. This question, which is 

r V vl P* *^^0; a C. \V. N. 721- fieri 
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not free from difficulty, has not been fully 
argued before us but we are inclined to hold 
that either rule 23, or 33, Order XLI, of the 
new Code is wide enough to cover such a 
case as this. 

The appeal is dismissed with costs. 

Appeal disinib'sed. 


(s. c. 9 M. L. T. 310). 

MADRAS HIGH COURT. 

Civil Revision Petition No. 455 of 190S. 

February 16, 1911. 

Present'. —Mr. Justice Wallis. 

G. NARAYANASAWMl NAIDU GARU 
Receiver Nidadavole Estate of Elloke— 

Plaintiff—Petitioner 
versHs 

AHETI TIRAPATIRAYUUU— Defendant 

— REcFONDE.NT. 

Mndias Hevcnnc Act {II of l8GA)—LaniU 

lord (ind tenant—Tenant usiiuj Hovcrnincnt icater. 

Under Madras Act VII of 1865 it is tlic land that is 
subject to tlio payment of cess to Government. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the District ^lunsif of Tanuku 
dated the 23rd December 1907, in Small 
Cause Suit No. 768 of 1907. 

JUDGMENT.—I cannot interfere. The 
plaintiff failed to prove his case. He did not 
show to the satisfaction of the District 
Munsif that the rate paid by him was such 
as he was bound to pay. With regard to the 
suggestion that the tenant of a zemindar 
taking Government water may be regarded 
as a laud-holder within the meaning of the 
Revenue Recovery Act, 1864, on which 
reliance was placed, the decision in Xynappan 
Servai v. The Secretary of State for India in 
Conncil (1) appears to overlook the fact that 
under Act VII of 1865 section 1, the cess 
is to to be levied ‘on the land,” that is to say, 
that the land is subject to payment of it to 
Government. Further, that decision does not 
apply to the facts of the present case. 

The petition is dismissed. 

Petition dismissed., 

(I) 8 M. L. T. 186: 1 M. W. N. 322; 7 Ind. Caa. 
403. 


(s. c. 9 M. h. T. 307; 2 M. W. N. 267). 

MADRAS HIGH COURT. 

First Civil Appeal No. 182 of 1905. 

December 7, 1910. 

Present: —Mr, Justice Krishnasawmi Aiyar 

and Mr. Justice Ayling, 

KANCHANAPALLI APPAJEE PAN- 
THULU RAMASAMY and others— 

Plaintiffs—Appellants 
versus 

ALUR RAMACHARLU and others— 
Defendants—Respondents, 

Hindu. Lau' — Wido^c—Alicnction of family property 
•—Suit by reversioners to set aside — Purchaser—Burden 
o) proof—Future necessity. 

Where a Hindu widow sells her husband’s property 
to a sti*anger, the burden of proving tliat the sale is 
binding on tlic reversioners rests on the purchaser 
and on his failure to discharge such burden the pro¬ 
perty reverts to the estate. 

willow is not entitled to mortgage her luisband's 
pro}jorty and raise a loan not for her present use but 
to bo kept in deposit witli the lender, to be given to 
her from time to time .so long as tho amount may 
last and she may have legitimate occasion for expen¬ 
diture in future. 

Appeal against the decree of the District 
Court of Cuddapha in Original Suit No. 13 
of 1903. 

JUDGMENT.—This is a suit by rever¬ 
sioners on the death of a Hindu widow to 
recover certain properties which belonged 
to her husband’s estate with mesne profits. 
The widow who died in the year 1893 had 
executed a mortgage by conditional sale in 
favour of the 1st defendant for the sum of 
Rs. 1,350 of the properties .sued for. The 
District Judge has given a decree to the 
plaintiffs for possession conditional on their 
paying the sum of Rs. 1,350 to the Ist 
defendant the mortgagee. Exhibit XII is 
the mortgage-document. 

The question for consideration is whether 
the mortgage was for purposes binding on 
the reversioners. The 1st defendant, the 
mortgagee, is a second grade Pleader. The 
amount of the mortgage is not advanced 
by him to (he widow, but he undertakes 
to pay off certain decree debts alleged to 
be due by her to one Narasi Reddi and 
he executes a bond (Exhibit XV) for the 
snmofRs. 650 which is part of the con- 
sideration for the mortgage. The Ist de¬ 
fendant executes a bond Exhibit V to Narasi 
Reddi for a sum of Rs. 652. The total 
amount under the two doonments, Exhibits 
y and XV, comes only to Rs. 1,302. There 
is adeficiency of Rs. 48 in the amount of 
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consideration for the mortgage bond Exhibit 
XII. We have now got to consider whether 
the balance of the consideration is made up 
of Rs, 652 under the bond executed to 
Narasi Reddi Exhibit V and the sum of 
Rs. 650 under the bond executed to the 
widow. Exhibit XV is shown to have been 
given for purposes binding on the Estate. 
Before considering the question as to whe¬ 
ther these two sums meant real debts we 
may deal with the question as to the bind¬ 
ing^ character of these debts. Referring 
to Exhibit XV, we find the amount of this 
is undertaken to be paid by the Ist defend- 
ant to the widow with interest at 12 per 
cent, per annum. Exhibit 12 recites that 
the amounts that were received under it 
by the widow were for the discharge of 
decrees obtained by Xarasi Reddi against her 
and for tlie expenses of her pilgrimage. 
Exhibit \ is the Ijond executed to Xarasi 
Reddi and Exhibit XV is supposed to re¬ 
present the amount which the 1st defendant 
undertook to pay for the pilgrimages which 
the widow propo.sed to make. Mr. Ranga 
L/hariar wiio appears for the re.spondents 
frankly concedes that he cannot sustain his 
case witi» regard to the sum wliicli relates 
to the expenses of pilgrimages. A widow 
is not entitled to mortgage liei husband’s 
property and to raise a loan not for her 
present use but to be kept in deposit with 
the lender to be given to her from time 
to time as long as the amount nny last 
and slie may have legitimate occasion of 
expenditure. Now what appears with refer¬ 
ence to this sum is that small sums 
are paid under Exhibit X\' by the 1st 
defendant to the widow. The balance due 
under this document is stated to be 
Rs. 478 on the date of the Exhibits III and 
1\ which are renewals for that balance. 
Exhibit III is an instalment bond for 
Rs. ^400 and is dated the 28th .September 
1885 and Exhibit IV'’ is for the sum of 
Rs. 78. The two amounts make up 
the balances then due as Rs. 478. Now, 
on the 25th Februiry 1891, Exhibit C is 
executed for the balance due under Exhibit 
Ill. VVe find that a sum of Rs. 158 under 
Exhibit C has not been paid at all. As- 
^ming that any of the .sums paid under 
Exhibit XV might have gone towards pur¬ 
poses which would legitimately bind the 
99tat9 in the h&nds of reversioners, there 


8 . 


is nothing shown 
the necessity of 


that the widow was 
obtaining these sums on i 
the date.s on which sheobtained them. There 
is every reason to believe that the payment 
made by the 1st defendant to the widow 
under Exhibit XV and afterwards under 
Exhibits 111, IV &C were actually out of 
the income of the properties which were 
mortgaged with the 1st defendant. 

Turning now to the decrees of Narasi Reddi 
the evidence of the 2nd and 3rd witnesses 
for the defendants is directed to show that 
the.se decrees were in some way connected 
with an original debt due by the husband 
Narayana Uao. These two witnesses pre¬ 
tend to give evidence that Narayana Rao 
borrowed a sum of Rs. 600 from Narasi 
Reddi on the occasion of his marriage. 

That would be samewhere about 20 years 
before the year 1881 which is the date of 
the suit bond. Narayana Rao is said to 
have lived for years after that and the.se 
witnesses swear that Narasi Reddi, the cre¬ 
ditor, went on demanding Narayana K lo to 
pay up the loan. Nanll^ana Rao did not 
comply with the demand and they say that 
the widow kept on renewing the bond not¬ 
withstanding the importunities of the cre¬ 
ditor, and that finally Narasi Reddi obtained 


decree in the year 1876, personally against 
the widow. Now the fact that these decrees 
of 1886 are admitted by the 1st defendant 
in his evidence to be personal decrees against 
the widow throws very grave doubt upon 
the evidence of the 2nd and 3rd witnes.ses 
for the defence that thej” were connected 
in some way with a debt of Narayana 
Rao. No bond executed by Narayana Rao 
is forthcoming. None of the supposed re¬ 
newed bonds is produced. The witnesses 
themselves are the creatures of the Ist de¬ 
fendant. They are ryots cultivating under 
him. They are also indebted to him and 
their story as to their knowledge of the 
original bond of Narayana Rao and its 
successive renewals is in the highest degree 
improbable. If, therefore, we reject this 
evidence as untrustworthy there is nothing 
whatever on the record to induce us to hold 
that the decrees of Narasi Reddi which the 
Ist defendant undertook to discharge and 
for which he executed Exhibit V were bind¬ 
ing upon the reversioners as for debts 
incurred for proper purposes. Mr. Rangacha- 
riar did not make any serious attempt to 
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bIiow tiiat the transaction was support¬ 
able as regards this sum of Rs. 650 on 
the ground that the creditor had made 
sufficient inquiry and as a hona fide lender 
on such inquiry he was entitled to a charge 
binding upon the estate. The Ist defendant 
knew as he admits that the decrees were per¬ 
sonal decrees. Prima facie, therefore, they 
would not he recoverable from the husband's 
estate. This circumstance put the creditor 
on inquiry, and he confesses that he made no 
inquiry to satisfy himself that the proceed¬ 
ings in the suits which resulted in the decrees 
obtained bj' Narasi Heddi showed any purpose 
whicli would give a binding cliaracter to tlie 
debts. He did not trouble himself to ascer¬ 
tain anything about the history of the 
decrees obtained against the widow. All 
that he says is that lie was told by the 
widow that tliey were for debts incurred by 
her husband and for her maintenance. Now 
this introduction of the story of maintenance 
is really an after-thought on the part of tlie 
1st defendant. There is no refei’ence to the 
maintenance of the widow as a pvirpose in 
Exhibit Xll nor doe.s the 1st defendant in 
his written statement tell us that the debts 
were incurred in part at lea.st to meet the 
maintenance charges of tiie widow. We must, 
therefore, hold that this sum of Us. 652 
under tlie bond Exhibit \ executed to 
Narasi Reddi is not shown to be in any way 
connected with any debt of Narayana Kac. 
Nor is it shown that this debt was incurred 
after inquiry and satisfaction that tlie 
purpose was one which would bind the estate 
of the husband. Now with reference to this 
bond, Exhibit \ , again, it has grit to he noticed 
that the 1st defendant is peculiarly lucky in 
getting the rate of interest reduced successive¬ 
ly from 9 per cent, to 6 per cent, and then 
4-2 per cent., and lastlj’’, the renewal for the 
balance is without any interest at all. It is 
alsoJ;o be remembered that the sum of 
Ks. 76 and interest is shown to liave been 
waived by the indulgent creditor Narasi 
Reddi after the payment of the sum of 
Rs. 424 under the renewed promissory note 
Exhibit VII, All these circumstances throw 
very considerable suspicion upon the hona 
fides of transactions relating to the discharge 
of Narasi Reddi’s debts. We do not think 
it necessary to express any definite opinion 
on the question as to whether the decrees of 
Narasi Reddi were really outstanding on the 


date of Exhibit V and whether the 1st 
defendant has paid to Narasi Reddi and his 
heirs any portion of the sum which he 
undertook to pay under Exhibit V. 

ill the view that we have taken that there 
is nothing to show that the sums undertaken 
to be paid by the 1st defendant were for 
purposes binding upon the estate, we must 
reverse the finding of the District Judge 
on the 2nd issue and hold that the 1st 
defendant has not made out the binding 
cliaracter of Exhibit XII. It is to be regret¬ 
ted that the District Judge has disposed 
of the question raised under this issue in a 
somewhat perfunctory manner in paragraphs 
Nos. 13 and 14 of his judgment. 

e set aside the decree of the District 
Judge and direct that the plaintiffs shall 
have possession of the properties sued for 
with mesne profits for three years before suit 
and subsequent mesne profits and costs in 
tlii.s and in the lower Court. 

I he appellants are willing to accept the 
figure given by the defendants Nos. 1 to 4 
for the amount of the net profits. The 
appellants will be entitled to Rs. 270 on 
account of past mesne profits and Rs. 90 
eacli year for subsequent me.sne profits until 
delivery, with interest at (> per cent, per 
annum on the several sums. 

The memorandum of objections is disrais.sed 
with costs. 

Pecree set aside. 


(s. «. 9 M. L. T.31S). 

MADRA.S HIGH COGHT. 

iSiaoNu Civil Appeal No. 1614 ok 190S. 

Februarj’^ 1, 1911, 

Present: —Mr. Justice Wallis and 
Mr. Justice Sankaran Nair. 

KOTA KRISHNA^ VA—Uefknua.nt— 

Appellant 

I'ersus 

MATOORl SURBRAV A —Plaintiff— 

Responuent. 

Specific Jiflirf Act (/ of 1H77), «. l-l—Specific 
ancc^Vontrnct to ndl lond—Salo of land mhscqnent to 
contract. 

A. agreed t(» sell land mentionod in a snlo proclama¬ 
tion but before he could do so, a portion of it hod 
been alienated; Held, that specilic jjcrfornianco 
of the contract could not bo enforced. 

Second appeal against the decree of the 
Subordinate Judge's Court of Masulipatam in 
Appeal Suits Nos. 248 and 254 of 1906, pre¬ 
sented against the decree of the Court of 



INDIAN OASES. 


679 


Vol. XJ 

DURGA DAS V, AMIR CHAND, 


the District Munsif of Gudivada in Original 
Suit No. 32 of 190-1. 

JUDGMENT.—We are unable to agree 
with the Subordinate Judge in holding that 
the plaintiff agreed to sell to the defendant 
for Rs. G50, 4 71 acres in Survey Nos. 21, 22 
23, 25 and 69 which were mentioned in a sale 
proclamation under a decree which the plaint¬ 
iff as the mortgagee had obtained as against 
his mortgagor. According to the finding of 
the District Mnnsif wduch is not questioned, 
S4 cents of the whole block had been alienat¬ 
ed before the date of Exhibit A and tlie sub¬ 
sequent Court sale. Thi^, it is agreed, means 
a reduction of 4 7 in the -I 7 acres and on 
tlie 29th July liOi, subsequently to the date 

tlie contract, a further '75 was alienated. 
Ihus, the plaintiff did not acquire tliern under 
the Court sale and was not in a position to 
convey tliem to the defendant. Tliere is 
nothing in Exhibit A, on which the Sub¬ 
ordinate Judge relies, to support his finding 
that the defendant agreed to purchase less 
4 71 acres. In the circumstances, tlie plaint¬ 
iff is not, we think, entitled to specific per¬ 
formance under section 14 of the Specific 
Relief Act and tlie suit must be dismissed 
with costs throughout. 

The memorandum of objections is dismiss¬ 
ed with costs. 

Appeal alloweil. 


(s. c. 25 1*. W. n. 191 n. 

PUNJAB CIIIEE COURT. 

Civil RavisioN No. 554 of 1909. 
October 23, 1910. 

Present: —Mr, Justice Johnstone and 
Mr. Justice Shah Din. 

DURGA DAS —Plaintiff—Petitioner 

versus 

•^^IIR CHAND — Defendant—Respondent. 

Ilo.s jmlientu—Pfffl Jiually decided hclicecn the parlies 
y n single Judge of CliieJ Courf—Incouipetehcij of 
uiiision Bench to ffueetion the opinion of the single 
Judge in revision of the orders on ichich it was based — 
Reiie'.r of order on review not ahowed—Civil Procedure 
Coda {Act V of 1908), O. A7J7/, r. 9. 

A plea of judicata Imviiig been accepted, thouirli 
erroneously, previously between the parties by n 
single Judge of the Ciiief Court, the (juestiou cannot 
be re-opened afterwards by a Division Bench of that 
Court in an application to revise the orders of the 
Courts below upon which the judgment of the single 
udge Was based, os a revision of the.se orders would 
not boneQt the party against whom the single Judge 
ruling subsists. 

Amn- Chand v. Durga Das, 211 P. W. K. 1908, 
cited. ' 

A second review of an order is barred by rule 9 of 


Order XLVII of .\ct V of 1908, where it is practically 
for the review of the order passed on review. 

Petition for revision of the order of the 
Sub-Judge, Ist Class, Lahore, dated the 16th 
July 1907, discharging respondent from the 
liability of the plaintiff’s claim. 

Mr. Broadway, for the Petitioner. 

[jalas Lajpat Jlai and Dharm Das Sun\ for 
the Respondent. 

JUDGMENT.—The history of this case 
may he stated thus;— 

Kaniiay.i Lal 


Diwan Cliand, (dieil 13tli Fakir Cliand 

l)ocemb**r JSK)3), who is who adopted 

alleged by plaintilV, Durga Kishen Chand. 

Das, to have adopted 
him on 29lli Juno 1UU2, 
and bv Amir Clinnd to 
have adopted Ralia Ram 
on lOtli December 19U3. 

Amir Chand also alleges that Ralia Ram 
adopted him by a Will. 

Durga Das is a minor, his father being bis 
guardian. On 16th January 1904, Ralia 
Ram applied and received Probate of a Will 
by DiWan Chand adopting him. Nobody 
intervened to object and no appeal was 
instituted against the order granting probate. 

Then on 1st ^larch 1905, Durga Das, 
through his real mother, sued Ralia Ram and 
two others for possession of certain house 
property of Diwan Chand's. Ralia Ram 
alone contest^^d the claim, but before the case 
was decided, i. e., on 4th July 1905, he died 
whereupon Kishen Chand ( see pedigree 
above) applied to be impleaded as his re¬ 
presentative, Plaintiff, Durga Das, assented 
and Kishen Chand (also a minor), upon being 
made a defendant confessed judgment. Amir 
Chand tlien appeared on the scene, claiming 
to be the adopted son (by a Will) of Ralia 
Ram and so applying to be recognised as his 
heir and to be made defendant vicj Ralia 
Ram. The learned Sub-Judge took notice 
of this application but did not adjudicate 
upon the claim made in it: he contented 
himself on 22nd July 1905, with giving 
Durga Das a decree against Kishen Chand 
and his two co-defendants aforesaid; and 
upon this decree Durga Das appears to have 
obtained possession of tlie houses. 

But meantime, anotlier suit had been go- 
ing on. Ralia Ram, as representative of 
Diwan Chand, had sued on a bond (in favour 
of Diwan Chand) against Har Bhagwan Dag 


680 


INDIAN OASES. 


[1911 


DUR6A DAS V. AMIR CHAND. 

Kislien Chand and another for Rs. 1,896, 
and on 24th Kabruary 1905 a decree was 
duly passed. This was appealed against in 
the Court of the Divisional Judge (Civil 
Appeal No. 143 of 1905), and the appeal was 
pending when (4th July 1905)Kalia Rain 
died. In this case also Amir Chand asked 
to be put in the shoes of Ralfa Ram. 

As we Iiave seen above, Amir Chand’s ap¬ 
plication in the other case had heen virtually 
rejected by the Sub-Judge on 22nd July 1905 
without adjudication on tlie claim contained 
in it, and Amir Chand had not been made a 
party in that case. He appealed to the Divi¬ 
sional Judge against liis exclusion and that 
officer on Sth April l!-07 passed the following 
order:— 

Appellant sliould clearly be made a respond¬ 
ent in Civil Appeal No. 143 of 1906, as he 
has heen held by the Chief Court by their 
order in Amir Chand v. Durga Das (1) to be 
the beneficiary under the Will of the deceased 
Ralia Ram, who was respondent in Civil 
Appeal No. 143 of 1905 of this Court. Appeal 
accepted with costs. Pleader’s fee Rs. 8.” 

The reference to the Chief Court judgment 
in this order relates to the appellate decree of 
23rd March 1907, granting to Amir Chand 
Probate of the Will of Ralia Ram in his 
favour or rather rejecting the appeal against 
Probate granted by tlie Court below. The 
appeal having been accepted by the Divisional 
Judge it must be taken that the order of the 
Sub-Judge refusing to implead Amir Chand 
under section 368, old Civil Procedure 
Code, was set aside. No doubt thei’e was some 
confusion in the reference to Civil Appeal 
No. 1‘13 of 1905, but the result is actually 
as here stated. When the file went back to 
the Sub-Judge, that officer, on the 16th July 
1907, after giving a few facts, wrote,— 

Amir Chand preferred an appeal whicli 
was accepted. Thus he was made a representa¬ 
tive of Ralia Ram by order of the Appellate 
Court. The plaintiff, however, does not wish 
to take proceedings against Amir Chand nor 
does he want any decree against him. He is, 
therefore, discharged from liability for the 
plaintiff’s claim. Order read out. The file of 
the case to be consigned to the Record room.’' 

At this time another suit by Durga Das, 
plaintiff, against Amir Chand was pending. 
It had been instituted on 2nd April 1907 
and was for a declaration that Ralia Ram* 

(1) ?11 P. W. R. 190«. 


was not the adopted son of Diwan Chand 
but that Durga Das was; and this case was 
being tried in the same Sub-Judge’s Court. 
On 19th August, 1907, this SLit was dismiss¬ 
ed on the ground that the questions raised 
were res judicata by reason of the order 
of 16th July 1907. Durga Das appealed to 
the Divisional Court, which accepted the 
appeal; but on further appeal to this Court, 
Robertson, J,, holding that the plea of res 
judicata was clearly established, accepted 
the appeal on 4th November, 1908, and again 
dismissed that suit. Application for review 
having been made to the same learned Judge, 
he adhered to his previous views and on 
Sth February, 1909, dismissed the application 
in limine. 

All these events having come and gone, 
Durga Das now files in this Court a petition for 
revision of the order of 16th July, 1907, afore¬ 
said. It having heen pointed out that revision 
of that order only would not get rid of the 
Divisional Judge’s order which preceded it 
(Sth April 1907), Mr. Broadway asked that 
the petition should be taken to include that 
order. Jt is probably within our competence 
to grant this prayer; but it is unnecessary to 
decide the point, as, in our opinion, the revi¬ 
sion must fail even if the prayer be granted. 

We have heard able and learned arguments 
as to the real meaning and effect of the 
order of 16tli July 1907, and of the Appellate 
order in which it proceeded. There is, in 
our opinion, much to be said for the view 
that these orders do not really operate to 
render the questions in the declnratoiy suit 
res judicata, but we cannot ignore or get over 
the fact that this Court, by its orders of 4tli 
November 1908, and Sth February 1909 
aforesaid, has held the contrary, and has 
finally ruled that the doctrine of res judicata 
bars that suit. We are not asked, and we 
obviously could not be asked, directly to 
revise these orders passed by another Judge 
of this Court, but Durga Das is attempting 
to get behind these orders by trying to 
persuade this Division Bench to revise the 
orders of 1907, upon the effect of which that 
learned Judge was adjudicating. Such an 
attempt could only benefit Durga J.>as if the 
result of our so revising these order.s and 
of Betting them aside would be the victory of 
Durga Das over Amir Chand, but we are 
unable to see how such result is possible. 
Even if we set aside the order of 16th Joly 
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1907 audits predecessor the order of 8th April 
1907, the orders of 4th November 1908 and 
of 8th February, 1909, would remain standing. 
It has been suggested that, if we allowed 
this revision Durga Das, armed witli a copy 
of our judgment, would be able to approach 
Robertson, J., again with a second petition 
for review; but on examination of the matter 
we find that the suggestion is not a sound 
one. In the first place our brother would 
not be bound by our judgment; and, secondli/, 
any attempt at second review must fail. 
Ground No. 2 of the grounds for review laid 
before the learned Judge practically covers 
all the arguments of Mr. Broadway before 
us, and thus the second petition for re¬ 
view would not be really a petition to 
review the appellate judgment of 4th 
November 1908—a kind of petition which 
in certain circumstances miglit be competent, 
— Gobinda Iia7na Mandal v. lihola Xath 
Hhufta (ii), but rather a petition to I'eview 
the order passed in first review and sucli a 
petition as that is inadmissible—See Order 
XLVll, rule 9, Civil Procedure Code. 

For these reasons, we dismiss the petition; 
but in the peculiar circumstances we direct 
that the parties do bear their own costs. 

^ Pdituot reiecfed. 

(2) 15 C. -132. 


f.s.c.29 1’. \V. n. 1911). 

PUNJAB CHIKF COURT. 

Civil Revision No. Gu6 of 1910. 

July 21, 19JI). 

Prestut: —Jlr. Justice Ryves. 
Musanxmot FAJJK and another—Defendants 

—Petitioners 

versus 

SHER AIUllAMMAD —Plaintiff— 

Resi'Ondrnt. 

Custom -Surccssion —Aiaiiis t./ Xako>hir tahail, 
District JuUa7\dhar-—Colhffcrals cxchnlc <lnti<i}iters from 
inheriting self-acnuired prnjyertij. 

Among the .Iraina of Nakmltu- tuhsU in (he District 
of JuUumlur collaterals exclude daughters from 
iuhuritiiig their falher's scll-uccpiired lan(le<l property. 

Petition for revision of the order of the 
District Judge, Jullundhur. dated the 3rd 
February 1910, confirming tliat of tlie 
Mun.sif 2nd Class, Nakodar, dated the 9tli 
July 1909, decreeing plaintiff’s claim. 

R. S. Pandit Sheo Narain, for the Peti¬ 
tioners. 

Mr. Daulat JRam^ for the Respondent. 

JUDGMENT.—The material issue before 


the learned District Judge in this case was 

whether among the Arains of Nakodar 
tahsil, in the District of JuIIundur, col¬ 
laterals excluded daughters, from the .self- 
acquired property of theic father.” 

This issue had been remanded by fbe 
lower Appellate Court to the Court of the 
Munsif for trial. The plaintiff produced 
2G witnesses in favour of the right of the 
collaterals, and 20 instances were proved 
of mutation proceedings in favour of collat¬ 
erals to tiie exclusion of daughter.s. The 
learned District Judge considered this evi¬ 
dence. He also considered the lUicajd-mn of 
the Nakodar tahsil and came to the conclusion 
that these instance.'^, although not contested 
were strong corroboration of the entry in the 
Piiciij I’dm. 

On the other side a judgment of this 
Court, i iz., ^ 0 . J1 of 190o, and t wo judgraents 
of the District Judges Court at JuIIundur 
were produced. These judgments are, of 
course, clearly instances, and are merely 
pieces of evidence to be considered along with 
tlie evidence produced in the ca.se. The 
learned District Judge lias considered tiiese 
judgments and, liaving regard to the fact 
that in the judgment of the Cliief 
Court the point was not even argued and that 
in the previous judgments of the District 
Court all that was held was tliat in eacli case 
the plaintiff hud failed to prove the right he 
claimed, he came to tlie conclusion that, on 
the evidence in the ease before him, the pla'int- 
iff had discliarged the onus wliichlay on him, 
and dismi.ssed the defendants' appeal. 

It will be seen from tlie above that the 
only question before the learned District 
Judge wa.s one of fact. He has weighed the 
evidence on both sides and helms come to a 
conclusion whioli it is difiicuU for me to dis¬ 
turb on revision. Mr. Sheo Narain argues that 
before discarding a judgment of this Court 
to tlie contrary and the previous judgments 
of his own Court, the learned District Judge 
should have sifted the evidence in tlie 
case very carefully, before coming to a con¬ 
clusion that those previous judgments 
were erroneous. It seem.s to me. how¬ 
ever, that the learned District Judge has 
given legal reasons for not considering the 
decisions m tiie previous judgments of such 
probative value as that instances proved 

ings and the oral 
evideqce in the case. I, therefore, do not 
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see how I can interfere on revision and reject 
tile application with costs. 

Application rejected. 

(s^. ('. ij r. W'.lt. 1011 Cr.;4 !'. u. 1911 Cr.jS'lP. 1. It. I OH) 

PUNJAB CHJKP COURT. 

CniMiNAt, Revision No. 1276 of 1010, 

Decemher 9, 1910. 

Present:-SJv Arthur Reid. Kr./chief Judge. 

DHANPAT AM* ANOTHER—C'ONVICTS_ 

Petitioneijs 

rersus 

E Xl P U R O R _ P F- Os E c('TO i; - R E? pox n f n ts 

F.rc,sr Art (Xlf of Isp,2(). 21, A^-Snicof 
C\mr.xs^ ,H ho,ol ,n thr h„,ol< <f (}„■ Krcisr AuHu-ritir. 

UnVur'""^ tho puyposr. 

For tlu> |nui.oso.« of ,1.0 Em-iso A. t XII of IS9(J rlio 
sn ool an uitoxK-afing ,lrug i. nof romploto until 
.lohvoryiln.roof ,otl,o ,.urHm....r or son.o ono on I.is 
behalf; consoquontly a Hconso.l von.lor who hohN ^ 
.«alo.n.-bon. rhnros hconso ;uk 1 .soil.- the r/novac.i,,. 
larho hands of tho K.vciso Amhontics to an 
nnhconsorl i.orson, w),o cannot take dclivcrv until ho 

takes out a Iiconso <loc« not break, under'sootion 21 
of tl.e Excise Act. tlic co.ulitiou of his Ih cnso an.l 
IS not Imblo tt) I,,- |ir(*sccurod iiiMh'r .sf'ciion 49. 

Petition for revi.sion of the order of the 
be.isiotis Judge, IIo.Hiiarpur Division, dated 
the Loth May 1910, varying that of the Magis¬ 
trate, Jst Class, Hoshiarpur, dated tlie 9th 
April 1910. convicting the petitioners. 

Lala Pwarkn Das, fortlio Petitioner.s. 

:^Ir. IhxKuhvnn, for the Respondent. 

Jl DGMENT.—Thf.s application 
Criminal Revision Nos. 1277, 127 > and 

of 1^»P' can be di.sprsed of together, the pohiVs 
involved being identical. 

The applicant, wlio holds a "sale-in-bond” 

charas license, has been fined under section 49 

of the Excise Act. XH of 1S96. for selling 

r/mra.v-in-bond to one Das.^anndhi .Mai who 

had no license of any kind for purclm.se or sale 
ot the drug. 

It is a.Jmitted timt the i„ question 

remained in bond in the hands of the K'xciae 

Authorities and that the parties understood 
that Dasaundhi Mai could not obtain delivery 
and posse.ssion without taking a licen.se. Sec¬ 
tion 49 pre..cnbe.sa penalty for tl.esale, in 
contravention of section 21 of the Act of a 
drug and section 21 forhid.s the .sale of a drug 

except under, and in accordance with, the 
terms of a license. 

The applicant’s license was admittedly in 
Form No. IX, under section 20, printed at 
pp. 30 and 31 of Turner’s Excise Act, Ed. I. 

One of the conditions of the license is that 
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Charas shall not be sold to any one not holding 
one 01 other of the kinds of license provided 
for in rule 12 or a permit of oneorother of 
the kinds referred to in rule 4. Having re- 
gaid to the facts above stated, it cannot, in 
my opinion, beheld that any breach of the 
hcen.se was committed by the applicant. 

hor the purposes of the Act the sale would 
not be complete until delivery of the ^'/lara^■ 
to the purchaser or some one on his behalf, 
and to an unlicensed person delivery was not 
effected by retention in bond iii the hands of 
the Excise Authorities on behalf of a person 

wlio could not obtain delivery until he took 
out a license. 

lo hold otherwise would, in ray opinion, 
he to strain the law unduly against the subject. 

1 lie case is practically on all fours with 
payment of price on Sunday and delivery on 
Monday, of liquor, the .sale of which on Sunday 
wa.s illegal. I allow this application and set 
aside the conviction and sentence. 

So much of the fine imposed as has been 
realised will be refunded forth with. 

Application aliened. 
f. 7 P. W. II. 1911 Cl-.). 

PUNJAB CHIEF COURT. 

CiHMiNAL Revision No. 350 of 1910. 
•September 24, 1911. 

7Vf>v a/:--Sir Arthur Reid. Kt., Chief Judge. 
PHI NDl RAM AND others — Accdsed — 

Petitioners 

vprsffs 

U.M PK ROIt —Proskcctor — ResroNDENT. 

li'JohinHoti — L'ohihfij n partij or ii'ifness for 

stah'uienf in o Jinh'cinl jtroceeding 
—Pvnol C'nle (.-Ic/ XLVoj JH60), «.•*. 499, 600—7t<*n>ion. 

.V )»iiiakinga statonuMiI as n party or wihiess 
m » judirial proceotb'ng, whic'h is primn facie dofa- 
niiilory, i.«5 liablo to lio charged with defamation 
iindi-r section 600, Indian Penal Code, irrespective 
oI In's liability to la* prosecuted for perjury. Such 
pf'rsoii Avoidtl be protected if ho could .show that any 
of the e.vcepfions to section 499, Indian Ponal Code, 
.'^pply to him. 

Fateh M'thoaimnd v. Croin,, 34 P. R. 1889 Cr.j 
and Maya Das v. Croini, 14 P. P. 1893 Cr., followed. 

Petition for revision of the order of the 
Session.s Judge, Ambala Division, dated the 
15th February 1910, reversing that of the 
Magistrate, 1st Class, Ambala, dated the 29th 
October 1909, discharging the petitioners, and 
remanding the case under section 437, Criminal 
Procedure Code, for further inquiry. 

FACTS.— One P. ns plaintiff, and others 
as hi.s witne.sses stated in a civil case before 
the Mnnsif, Jagadhri, that one if. was th? 
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illej?itimate son of a wandering woman. 
This question arose from the pleadings of 
the parties to the civil suit. sued S. 
for recovering some money. S. pleaded 
inter alia that as }[. his son was a member 
of a joint Hindu family tlie suit was not 
maintainable without impleading M, as co¬ 
defendant. P. replied, .li. was tlie illegitimate 
son of The Munsif found M. was the legiti¬ 
mate son of S, Then brought a complaint 
under section 500, Indian Penal Code, 
against the plaintiff and his witnes.«;es. The 
Jlagistrate discharged the accused on the 
ground that their statements were privileged, 
but the Court of Session took a ditferent view 
and ordered further iruiniry into tlie com¬ 
plaint. 

Mr. Dautaf Pam, for tlie Petitioners. 

Mr. }ianil Lai, for the Kespondeiit. 

OKDKK.—1 see no reason for interfer¬ 
ence. The rule laid down in FafeJt Muham- 
vinil V. Crown (1) and Maf/n D<ni v. Crown (2) 
is clear, and ^fr. Justice Ken.sington did not 
hold in the order referred to by the Sessions 
Judge that that rule was erroneous. 

iiie Magistrate will of course, coii.-^ider 
Iiefcre charging tlie accused person.>', whether 
they made the statements attributed to tliem 
and whether those statements were true, and 
wlietiier they were made in good faitli. The 
case had not reached this point when the ac¬ 
cused were discharged. 

1 dismiss the application. 

Applicaftuu rejected. 

(1) :U W \{. IfSSP Or. 

(2) J1 V. H. l.S‘)3Cr. 


(s.c. 15 C. W. N. UT; <> M. L. T. US; S A, L. .1. .>2S: 

(13 Hnai. L. U. Pin. 

PRIVY COUNCIL, 

ArCKAL FROM HknOAL. 

February 28, 1911. 

iVcsen/:—Lord Macnaghten, Ijord Mersey, 

Lord Hobson, Sir Arthur Wilson and 

Mr. Ameer Ali. 

Sri Sri ISWAR SHVAM CHAND JIC 

AND OTHKRS-PLAINTIFFS—AhI’KM,A\ r.S 

HAM KANAI GIIOSE and others— 

Defendants—Hesfondents. 

Limittflion Act (XVof ISll), Srh. 13-1-“P«r 

chascf}”, If includes pcrmatienl lesscc—Pi ivij Council — 

Thowonl “purrliased” in Ariiclel34 of Scliodule 
II to tliu Limitation Act of 1S77 ineuus ilu* |<urcliusi‘ 
of an nl)8oIute titlo, A pernianont Icssiu* is not a 
parcliusor within the mooning of that Article. 


That Article, therefore, doos not ajiply to a suit 
brought by the ehchait of an idol for possession of 
immovenbe property let out in pennanent lease by 
a former s/icfcfiit without legal necessity. 

Abhirnm Gosivami v. 8fi>jaina Charon Kandi, 4 Ind, 
Cas. 410: 361. A. 14^-, 10 C. L. J. 281; 0 A. L. J. K57; 
JO M. L. .1. .5.30; 30 C. 1003; 11 C. \V. J; II Mom. 
L. II. 231, followed. 

The Privy Council allowed a review of tljoir lirst 
judgment which they set aside. 

Appeal from the decree of the Calcutta 
High Court dated July.Slst, 1905, reversing 
that of the Sub-Judge of Manbburn, dated 
^larcii 4tb, 1902. 

FACTS.—The plaintitls are certain idols 
establihiied by a former Haja of Panchkote. 
Tlie Kaja of Panchkote for the time being is 
the shehait of the iJols and manages tlie 
endowed pi-operties. In 1^72, Ntl Moni Singh 
was the Haja of Panclikote and shehait of tlie 
idol.s. He granted a patni lea.se of some 
of tlie properties belonging to tlie idols, to 
the defendants. Haja Nil i\loni Singh died 
in lfc98 and liisson Haja Hari Narayan Singh 
as the shehait of the iilols brought this suit 
on April 4th, 1901, for a declaration that the 
property in .suit is dehnttar property belonging 
to the idols the plaintiffs, that the patni 
lease to the defendants granted by Raja 
Nilnioni Singh was invalid being in e.vcess 
of his powers and for recovery of posse.ssion 
of the properiy. The defence was (1) that 
the suit was barred by limitation, and (2) 
that tlie property in suit wa.s nut debnttar 
property. The Sub-Judge overruled tlie 
defendants on both the points and made a 
decree in favour of the plaintiffs. On appeal 
the High Court held that tlie property was 
not debnttar and so reversed the decree of 
the first Court without coming to any con¬ 
clusion on the question of limitation. 

The plaintiff's subsequently applied for a 
review of the judgment of the High Court on 
the ground of discovery of fre.sli evidence, 
and the application was granted. 

The Higii Court (Harington and Mookerjee, 
JJ.) on July 31st, 1905, on i-eview, held that 
the suit was barred by limitation and did 
not come to any conclusion as to whether 
tlie property wa.s really debnttar or not. 
Accordingly, a decree was made again.st dis¬ 
missing the suit and reversing the decree 
of the Court of (irst instance. 

'i'lio plaintiffs appealed from that decree. 
.Messrs. L. DeU/uyther, K, C'., and J. M, 
tarekh, for tlie Appellant. 
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Tlie Privy Council dismissed tlie appeal. 
The plaintifP.s applied for review of the 
judgment of their Lordsliips. The review 
was granted and the appeal was re-argued on 
November 10th 1010. 

Messrs. L. PeGruyther K. C., and Parekh, 
for the Appellants. ’ 

Their Loi-dships reserved tiieir judgment. 
On February 1st, dll, Sir liohert Finlay, K, 
C., asked for leave to appear for the Respond¬ 
ents and to argue the ease for them. Put 
the leave was refused. 

JUDGMFXT. 

Lord ^[acnaguien.—T his appeal was heard 
ex parfe. 

This suit was brouglit by the Raja of 
Panchkote as shebait of some fhokurs or 
family idols to recover possession of a 
mmitah alleged to be delwifar and dedicated 
to tlie service of the idols. It had been 
alienated more than twelve years before 
the institution of the suit liy the plaintitf’s 
predecessor-in-title wlio granted a mnhtrari 
lease of the property in consideration of a 
fixed rent and the payment of a tine equal 
to tlie amount of two years’ rent. 

Tlie defence was two-fold: (1) that the 
property was not really dehuftar-, and (2) 
that the suit was barred by Article l.'U of 
the Limitation Act. 

The Subordinate Judge of Manbhum 
decided both points in favour of the plaintilL 

The case was heard twice on appeal by 
the High Court. On the lirst hearing, the 
learned Judges cMTiie to the conclusion that 
there was not sufficient evidence to prove 
that the property was really dehutfar. They 
dismissed tlie suit on that ground, saying 
that it was not necessary to discuss the 
question of limitation. The appeal was 
heard again on review upon the discovery of 
new and important evidence. On tliat 
occasion, the learned Judges held that 
Article 184 was a bar to the suit, and that it 
was not necessary, therefore, to consider the 

further evidence otfered as to the character 
of the propertj'. 

On considering tl.e additional evidence 
brought before the High Court on review, 
their Lordships are aati.«fied that the property 
was really dehuttar. 

The only question remainingdependson the 
law of limitation. 

On this point attention has been called to 
the case of Abhiram Oosurami v. Shyama 


Charan N^andi (1). It is impossible to diatin- 
gui.sh that case from the present. 

Whatever might have been the inclination 
of their opinion if the matter had been 
/es Integra, it .seems to their Lordships that 
they would not be justified'in reviewing on 
an ex parte application the considered jndg- 
ment of the Board delivered after fall arga- 
raent. Ihey will, therefore, simply follow 
tlie decision in Abhtram Gosivami v. Shyama 
Charan Nandi (1). They do so with the less 
Iiesitation because the language of the Article 
under discussion in that case and in this has 
been altered by subsequent legi.slation. 

Their Lordships will, therefore, humbly 
advise His Majesty that the appeal ought 
to lie allowed. There will be no order as 
to costs either of the hearing of the suit in 
the Courts below or of this appeal, except 
that the respondents must re-pay to the 
appellants the costs paid under the decree of 
the High Court. 

Appeal allowed. 

Solicitor for the Appellants: Mr. E. 
Thdgado. 

(I) :i0 f. A. US; U C. \V. N ]; to C. h. J. 284; 6 
A. L, .1.857: 11 Horn. L. K 234; 3GC. 1003: 19 M.L. 

J. 530; 4 Iml. Cas. 449. 


(s.r. 15 C. \V. X. 434). 

CALCUTTA HIGH COURT. 
Criminal Aitkals Nos. 9S2 and 9?8 

OK 1910. 

February 14, 1911. 

Present: —Mr. Justice Holm wood and 
Ml. Justice Sharf-ud-Din. 

RASHIDAZZAMAN alias BARA KAZI 
and others —Accused—Appellants 

versus 

LMPBROR- Respondent. 

Dncoity—Charye ogantst eight persons—Fonr of whom 
ncnuUleti— Whether charge sustainable—Penal Ctw/t’ 
{Act XLl' of 1860), 396. 

Whoii a curtain ninnliorof persons arc charged with 
having committc.: a dacoity and half of them aro 
acquittod, the charge of dacoitv does not necessarily 
fail. 

The charge need not specify that there wore other 
persons accused of the offence besides those con¬ 
victed and ac(|uitted. 

The mere fact that the evidence is not siiffioiont 
to convict all those actually charged would not in 
any way affect the (|ticstion of the numbor of persons 
engaged. 

Appeal against the order of the Additional 
Sessions Judge of 24-Pergannas, dated Sep¬ 
tember 2l8t, 1910, convicting the accused of 
offence under section 39tf, Indian Pm*! 
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Code, and sentencing them toivarious terms of 
imprisonment. 

Messrs. Xorton, Caspersz and Pvgh and 
Babus Atulya Charan Bose and }>Iunmatha 
PiathUuklierjeeyioT the Appellants in No. 9S‘2. 

Babus Manindra }iath Bauerjee, for the 
Complainant in both cases. 

Mr. B, Chakrijvarti and Babu Hemendra 
Nath Mitra^ for the Crown in both cases. 

Babus Charan Boa'c and Monmatha 

Nath Muhheriee.iov the Appellants in No. 9S3. 

JUDGMENT.—These are appeals from 
the judgment and sentences passed by the 
learned Additional Sessions Judge of 24-Per- 
gunnahs who, agreeing with the unanimous 
verdict of the Jury, in the case of Kacliiruud- 
din Mandal, and, accepting the verdict of tlie 
majority (8 to 2), in the case of Raziduzama 
alias Bara Kazi, Sukur Mandal and Sisir 
Ahmed, has sentenced Raziduzama to trans¬ 
portation for life and Sukur Mandal and Stsir 
Ahmed and Kachimuddin to transportation 
for 10 years under section 390, Indian Penal 
Code. Four persons who were jointly 
charged have been acquitted and the point of 
law is taken that the cliarge of dacoity fails 
in consequenceof this acquittal. 

A further point of law taken is that evi¬ 
dence which the prosecution were bound to 
produce has not been put forward, and as to 
misdirection; while it is conceded that the 
learned Judge’s summing up is exceedingly 
fair and impartial, it is argued that the evi¬ 
dence as to the accused Raziduzaraa’s move¬ 
ments on the night of occurrence w’as not 
charged with sufficient precision and was not 
reviewed as a whole. Secondly, that the 
contradictions between the only witness 
who identified Raziduzama and other 
witnesses viz., Yakub, Waris Ali and the 
Sub-Inspector, as to how she came to reveal 
what she knew were not sufficiently enforced; 
and, thirdly, that the case for the defence, 
which was started so early as the 7th of April 
1910 in the statement of Raziduzama to the 
Police, was not put to the Jury as a substan¬ 
tive case and they were not charged to con¬ 
sider his alibi. It was further contended that 
the contradictions between witnesses Nos. 11 
and 12 should have been pointed out specifi¬ 
cally, and that attention should have been 
drawn to the fact that no one was mentioned 
in the first information. 

^ One alleged misdirection of a positive nature 
IS the passage in the charge where it is said 


fl at the Sub-Divisional Officer and tlie Sub- 
Inspector had both indicated that the Bara 
Kazi’s great influence in the locality had ren¬ 
dered the collection of evidence difficult. 

In order to understand the bearing of tliese 
various pointsin the case we will briefly state 
the facts alleged by the prosecution. 

At about 2 A. ii. on the morning of Thurs¬ 
day, the 7th April 1910, tliere was a dacoity 
in the house of Kazi Waheduzzama alias 
Chota Kazi, who is brother of the principal 
accused in this case. The occunence began 
by the breaking open of the door of the house 
in which the Cliota Kazi was sleeping with 
his two little daughters aged <S and 10 years, 
about. They e.scaped in the dark but the 
Chota Kazi was dragged out and seriously 
beaten and, as far as the evidence goes, this 
beating was coiitimious till it resulted in bis 
death. I’lie dacoits then lighted matches and 
torches and began to searcli for documents 
and property. A woman named Fatemunnissa, 
widow and dependant of Chota Kazi, who 
had been the first to come on the scene was 
seized and beaten, and she saw the aimirahs 
and boxes ransacked and some bo.xes carried 
away. She now says she recognised Kachim- 
ud-diiias the man who heat her and she 
picked him out at a subsequent indentifica- 
tion before the Police. Another woman, 
Mokimunnessa. informed the authorities on 
the 30th April that she had seen the Bara 
Kazi standing under the eaves in the yard 
daring the dacoity and that Sukar and Saru 
had beaten lier. She lives in a house close 
by the Chota Kazi’s and is .said to be a de- 
dependant more or less of the Bara Kazi. It 
appears that suspicion fell on the Bara Kazi 
and his men, because on the 3rd April posses¬ 
sion of his iiouse bad been given to the Chota 
Kazi, after hot and protracted litigation, by 
catting a piece of his thatch. The Bara 
Kazi, therefore, gave an account of his move¬ 
ments to the Police on tlie 9th April and one 
portion of the prosecution case is put forward 
to show that he was travelling about between 
Sealdab, Baraset and his home at Bhustara 
previous to tlie occurrence and thereafter, but 
that he was at Bliastara from 11 v. a. on the 
Wednesday night till after the occurrence. If 
the evidence of the Postmaster is believed it 
IS clear that he was there. We are, there¬ 
fore, confronted in this case with the fact 
that there is positive evidence that each of 
the appellant was present at the dacoity. 
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There is evidence that Razidii/.ama had a 
strong motive for vengeance on liis brotherand 
that the other accused were his depei;dants. 

The evidence is not, perhaps,such as would 
strongly commend itself to minds profession¬ 
ally trained to weigh testimony, but for us to 
express any opinion upon its weight would 
be to usurp, tlie functions of the Jury. Hightty 
or wrongly, the people of this country, as do 
the people of England, set a high value on 
trial by Jury as a protection to the liberties 
of accused persons. "We have only to see that 
there has been no error of law in the proceed- 
ings and no misdirection to the Jury by the 
learned Judge. We have given our most 
anxious attention to tin's case because of its 
extreme importance and because of the rather 

slender basis of evidence upon which the 
Jury had to go. 

We have listened with earnest attention 
to three distinguished Counsel and one 
of our most trusted advisers among the Vakils 
who practise in this Court, and we find our¬ 
selves unable to say that the Jury were 

misled either by insuflicient direction or by 
misdirection. The learned Judge’s charge is 
as exhaustive as it is impartial and in the 
written heads before us, we have not got even 
the whole of what was put, for we find a note 
at each important point that the evidence 
pro and coa was put to the Jury as each came 
up for consideration. 

As regards tiie contention that when eight 
persons are charged with dacoity and four 
are acquitted the charge of dacoity fails, or, 
to put it in another way, that the charge 
must specify that there were other persons 
four convicted and the four acquitted, we 
are unable to accede to any such doctrine. 

The English cases of (^uecn v. Plummer 
(.1) Ttex V. Sudbury (2) have nothing to do 
with the question. Plummt>rs case (1) was a 

conspiracy of three persons to obtain money 

by false pretences, and Sudbury's case (2) was 
an alleged riot by three persons. Here the 
charge alleges docoity and if each accused 
were charged separately the word dacoity 
would give him sufficient notice that he was 
charged with four or more persons and the 
conviction by the Jury of dacoity would 
import a finding that there were four or more 

(1) (1902) 2 K. B. 339; 71 L. J. K. B. 806; 66 J 
P. 647; 86 L. T. 836; 18 T. L. R. 659; 51 W. R.137- 
20 Cox. C. C. 243. 

(2) Lord Raym 484; 91 E. R. 1222; 12 Mod. 262. 


otiiers engaged with each dacoit. 

Ihe mere fact that the evidence was not 
sufficient to convict four of those actually 
charged would not in any way affect the 
question of the number of persons engaged. 

Here the Jury had evidence before them 
that 10 or 12 persons were engaged. The 
question they had to consider w'as not whe¬ 
ther or not there was a dacoity, but whether 
it was committed by an ordinary gang of 
dacoits of whose recent depredations evidence 
was given in cros.s-examination for the defence, 
or by the accused Raziduzama and his par¬ 
tisans out of revenge. 

The fact sworn to in examination 
in chief by more than one witness tliat 
there were 10 or 12 persons was not chal¬ 
lenged in cross-examination and tlie Judge 
mentions the allegation that 10 or 11 men 
were seen witli the Rara Kazi tliat night, and 
emph isizes the law, on page 290, that the 
question is purely academical as if there were 
less than Jive, the common object to commit 
robbery would not fail and on proof of the 
murder eacli would be liable to transporta¬ 
tion for life under section 39J. Rut in this 
case tlie Jury were clearly right, if they 
believed the evidence, in holding that there 
w’ere more tlian five, even if the four men 
wlio liavo been acquitted were not there. 
Then as to the omission to call certain 
witnesses, these are the two children aged 8 
or 10, who admittedly were asked for by the 
dacoits and liad managed to escape before any 
light was lighted and only came back after 
the dacoits had gone. 

There would, in our opinion, be no justi¬ 
fication for the prosecution to subject these 
two delicately nurtured little girls to examina¬ 
tion in Court on a point upon which they 
could give no evidence, namely, the identity 
of the dacoits. Then tliere are the witnesses 
Hannak Ali and Kabir, the neighbours whom 
Chota Kazi is said to have called and who 
did not come. The evidence of Fatemunessa 
would go far to show that Rannak was an ac¬ 
complice and the prosecution repudiated these 
witnesses. 

The others are an Inspector of the C. !• 

I), and the AHpur Pleader Rabu Jagadis, 
who were witnesses for the defence to whom 
the Rara Kazi referred the Police. 

They certainly could not be called as 
witnesses for the prosecution, and the Judge 
gave a full and complete warning to the Jury 
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as to the inferences they were entitled to draw 
from the keeping back of any witness by the 
prosecution. As regards the alleged omis¬ 
sions to specifically direct the Jury on tlie 
points we adverted to at the beginning of this 
judgment, we fail to find any misdirection. 

There was no evidence of alibi to go to the 
Jury. The accused, Bara Kazi, elected to 
base his defence on the evidence of the pro¬ 
secution and the learned Judge analysed this 
with the most minute and critical comment. 
Everything which could tell in favour of 
the accused seems to have been put forward. 
The statements of the accused to the Police 
could not be used by the prosecution as evi¬ 
dence. It was elicited in cross-examination, 
to throw doubt on the case for the prosecu¬ 
tion traversing the alleged alibi. 

This was the evidence that the Jury had 
to consider both for and against the accused 
and it was the only evidence before them, 
and more explicit directions as to tlie con- 
ti'adictionsanddiscrepancie.s it contained could 
not have been given. The complaint that 

the contradiction between witnesses Xos. H 

and 12 was not duly emphasized has nomeaji- 
ing. There is no contradiction in their evi¬ 
dence as given before the Jury. Witness 
No. 12 contradicted himself as to his evi¬ 
dence before the Committing Court and tliis 
was duly emphasized. The Judge could not 
say, you must reject what he said before you, 
accept what he said before the Committing 
Magistrate and consider the contradiction.’ 
This would be the evidence of witness No. 11. 
Witness No. 12 if disbelieved because he con¬ 
tradicts him.self goes out altogether and the 
Judge left it to the Jui’y, on liis two state¬ 
ments, whether he could be believed. This, 
in our opinion, was the correct way of dealing 
with the matter. 

The very minuteness of the Judge’s cliarge 
is urged against it. It is contended that the 
Jury may have been confused and tliat the 
right way of dealing with the case would 
have been to point out that th ere were two 
views of the case, either that it was a gang of 
dacoity such as had taken place before in tlie 
neighbourhood or an act of vengeance, and 
considering the weakness of the evidence the 
Jury would be well-advised to incline to the 
former view. As a matter of fact, the Judge 
very carefully pointed out to the Jury the 
evidence the defence had elicited as to pre¬ 
vious ducoities and that the nature of this 


« 

d.TCuity was one of the points they had mo.st 
carefully to eonsidei-, and tliat the circum¬ 
stantial evidence pointing to the Bara Kazi’s 
adherents as the perpetrator.s should only 
be relied upon if tlie Jury considered tliat tlie 
conclusions to which it pointed were incon¬ 
sistent with any other theory than tliat of 
the accused’s guilt (pages 292-4). 

As regards the w'itness Mokiinunessa, 
the July had the duty of accepting or reject¬ 
ing her evidence. Her statement of the way 
slie came to give it was a secondary matter 
and would only arise if they liad any doubt 
after seeing and Iiearing her whether slie was 
speaking the truth. There might be many 
reasons to induce the witnesses, Takub and 
Wari.s Ali, to conceal the fact that they 
had been told something by this old lady 
earlier than they now .•^ay. 

But here again the Judge has .set on 
the discrepancie.s and warned the Jury to 
give tliem full consideration. 

As regards the first information, it was 
given l)y a daxyadar uho knew nothing of 
the alleged perpetrators of the crime and 
it was nobody’s case that any of these accus¬ 
ed were mentioned tiiat niglit. Tlie Judge 
was most careful to point out to tlie Jury the 
dates and the persons wliose statements 
eventually revealed the culprits. 

We find that notliing was keiit back from 


the Jury and the defence was again and again 
laid before them in a ruthless analysis of the 
prosecution case. 

Finally, we have to consider the alleged 
mi.sdirection as to the influence of the Bara 
Ivazi. 

We think it would have been better if 
the Judge had not referred to tlie inference 
he made from the Sub-Divisional <Jflicer\s 
and tlie Police Sub-Inspector’s evidence in 
this connection. 

Their evidence wits that they had had 
diflioulty in collecting evidence. They could 
not have been allowed to offer any opinion 
as to the cause. As a matter of fact, the 
Sub-Divi.sional Officer drew no such inference 
He stated in cross-examination tliat he knew 
there was great delay in the investigation and 
it wa.s very difficult to secure evidence. So 
too the Sub-In.spector in cross-examination* 
said, I should add that I found the men in 
the village very unwilling to give evidence 
and I. therefore, considered it usele.s.s to ap¬ 
proach the woman direct.” 
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Now, reading tlie charge in the light of 
this evidence, we Hnd that what the Judge 
was dealing with was the allegation of 
MokimuTinessa that she was afraid to speak 
before because of the Bara Ka/.i. The Judge 
tlien says: Tlie Sub-Divisional OlHcer and 
the Sub-Inspector had both indicated tha^ 
the Bara Nazi’s great iiiHuence in the locality 
had rendered the collection of evidence 
ditficult, and the Jury (relying on their ex¬ 
perience of the country) would consider 
whetlier the reason assigned by ^lokimun- 
nessa in this regard might not have consider- 
able trutli behind it.” 

The inference from tlie evidence of the 
Sub-Divisional Otiicer and the Sub-Inspector 
is clearly that of the Judge. The Jury were 
only asked to draw what inference they 
pleased from Mokimunnessa’s statement and 
their knowledge of thecouiitry, coupled with 
the indications in the other evidence referred 
to. He did not say the witnesses had deposed 
to the Nazi’s great influence. We do not 
think that this was a misdirection or tliat it 
could have misled the Jury who 
had the evidence of the Sub-Inspector, 
the last witness but one, and the Sub- 
pivisional OfEcer, the last but nine, fresh 
in their memories. 

We have now dealt in detail with the ob¬ 
jections raised to the Judge’s charge and to 
the law points involved, and we cannot see 
either that the Judge couUl have dealt with 
the matter more minutely than he has on the 
one hand or less exhaustively on the other. 

The case was a difficult one and the Jury 
a special Jury of intelligent, well educated 
men, and they gave, the Judge tells us, the 
most careful consideration to the case. The 
verdict was certainly not perverse and we 
cannot say that the Judge had any reason to 
disagree with it. As to the charge, it seems 
to us, with the minute exception we have 
just referred to, to be all that a charge toa Jury 
should be. 

We accordingly dismiss the appeals and 
uphold the convictions and sentences. 

Appeals dismissed. 


(s. c. 15 C. W. N. 440). 

CALCUTTA HIGH COURT. 
Criminal Revision No. 1012 op 1910. 

September 6, 1910, 

Fresenf: —Mr. Justice Holmwood and 

Mr. Justice Doss. 

ANHIL NATH DIT— Accused—Petitioner 

versus 

EMPEROR— Opposite Party. 

Arms Act {XI of 1878), ss. lA, 15, a«(i 19, c/. (f)— 
-•lccu.<fr(Z matJe over gun to another a year and a half 
ago—If accused liable to punishmentt 

Where it is proved that a person who kept a gun 
lor some time made it over to another to keep for 
him, he cannot bo conWeted of an offence under 
section 19, clause (D, of the Arms Act. 

Rule against the order of the Deputy 
Magistrate of Chaibasa, dated Alay 24, 1909, 
covicting the petitioner under section 19 
clause (/) of the Arm.s Act and sentencing 
him to a line of Rs. 50, an application for the 
revi.sion of \vhich order wa.s refused by the 
Sessions Judge of Singhbum on June 22nd, 

1910. 

PACTS.— On the death of one Abhiram 
who had several guns, an inquiry was made 
for them. One was reported to have been 
given to the petitioner, subsequently the 
gun was recovered from the house of one 
^loheshwar Singh wlio said that the peti¬ 
tioner had left the same with a servant of his 
some time ago and had not taken it back. 
The accused said that his son married the 
daughter of Abhiram, the deceased; that 
Abhiram gave the gun to the son of the ac¬ 
cused as a dowry; that the accused was 
then living at Seraikella where no license was 
then required to be taken, that the gun re¬ 
mained in the house of Abhiram where 
Moheswar Singh’s son saw it and wanted to 
purchase it. The accused was subsequently 
turned out of the jurisdiction of Seraikella- 
As the gun was not with him, he did not 
take any license. 

The learned Deputy Magistrate said that 
the leaving of the gun for custody only did 
not appear to him to be plausible. He 
thought that it was made over for sale, and 
that the accused was in possession for some 
time without a license and was guilty under 
section 19 of the Arms Act. 

Babu Birbhushan Buttf for the Petitioner. 

JUDGMENT.—On the wording of sec¬ 
tion 19 of the Indian Arms Act, it is clear 
that the only person who can be punished 
under clause (/) to section 19, is the person 
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who has in his possession or under his con¬ 
trol any arm in contravention of the provi¬ 
sions of sections M and 15, that is to say, 
without a license except in certain tracts or 
tract. Now, it is clear that if the man ha.s not 
had a gun for one-and-a-half years, fie could 
not very well have a license, and whetiier lie 
is lial)Ie for any irrgulurity which was c jm- 
luitted in respect of tliis gun during the 
four years previous to its sale to ilaheshwar 
Singh’s son cannot he gone into in these pro¬ 
ceedings. 

Tlie rule is made absolute and the C'»Mvic- 
tion and sentence are set aside. 

The fine, if paid, will be refunded. 

liuii; hid'h' t‘i> . 


(«* ' : N. L. }{. 1 .) 

NAGPUU .H'DICIAL C( »MMlS.>luNKI{\S 

COL'KT. 


Si.'.ONI. Civil. No. ’J.’U op N'lO. 

Septemher d, UU''. 

I'o S'-,rf: —>1)'. .Skinner. A. ,1. C. 
APPA.I I— (’[.U.MIPF— Ari-K! I.AM- 


K H USUAL — .\u.\.\ i — lU;'r<'.N’i>KNT. 

( II thnit - Sli'i'i' ■ - l! It/l\l III ■. I \i I / 1 , I.i II I 

Cillllil’l I'C 11't'i'III t> tl lit-,II 1-11,,I 

A I'll III- cii.^t.'iniiry ii^lir ..f tin' 

o\\ HIT or iM'.ii|>iiT of hihil o. ioin|)-ii';irioM for i),,. 

ilaiiiiiiro doin' to lii> ci-oi... I.y the o| ml juci'ni 

tr-'ftf. niii.s wiili till- himl. ami raiim t tiaii'fi'in ii 

iiidL-|n'iid<oit IV of | ),.• In n.l. 

Second appetil agaiist the dmoee <.f the 
Ui.^ti-ict Judge, West Uerar, Akula, dated the 
Sill Uecembor 1 tHlf. reversing the decree of 
tlie Subordinate Judge, ilisiiii, dated the drd 
July UJOIL 

Messrs. .S. }{,nnilit.< and .1. r, }^\|>■^ fertile 
Appellant. 

Mr. t H. riii fihh, for ilie lte«pondent. 

JL I)(i M — Tile right to iialt the 

produce of certain niangr* trees which tiie 
plaintiifs-appellants seek to enforce is auinit- 
tedly a ‘sliade rigid,* i. c.. it is lu't a pro- 
prietary rigfit in lialf tlie tree.^, :i.s their 
sale-deed of tlie 2nd April 1^00 (wliicdi they 
should have got tianslated) would seem to 
imply, but the customary right of tlie owner 
or occupier of adjacent land to compensation 
for the damage done to hi.s crop.s by the 
shade of trees in tlie form of a sliare of 
their produce. This right lias been recog¬ 
nized in Perar by Obbard, J. C., in Kondha 
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Cl), and in tlie Cential Pi 'vinces 
liy my brother Stanyofi in v li-nieram 

(2). 1 do not find in tlie Herar judgment the 

expiession n .suh.stantivo right running with 
tlie land’ deduced from it liy tfie learned 
Subordinate Judge, but 1 agree wifii iiim 
that this is the nature of the right, aoid do 
not niider.stand why, having tliu.s de.scrified 
ir, he proceeded to allow it to he f]i.^sgeiated 
from the land. 'Che plaintilfs claim to liave 
derived it fn-m one jJhagwan, who I,as 

admittedly retained tlie l.aii-!, and oidy con¬ 
veyed t" them t under a deed wliicdi (he? not 
.accurately describe it) his recurring right to 
claim (he cll^toIIn)•y coinpensritii':i from 

the o'.vner i f the trees, Ao aut]e'rit\' fur 
doing .««.• has been shown me, and the nature 
of the right, 111 my opinion, precludes it.s 
being tlnis transferred. I accordingly agree 
with the vie^\■ tal:en h^' tlie learned l>i.>trict 
Judge on tlii.s p ant, rtii'l need not decide the 
(juesti'ui of limitation. 

I wa^ a.'ked by the appellants’ learned 
Counsel to give a deeict* in this suit fur 
restitution by Lhagwan of tlie price paid to 
iiiin by the plaintilfs fm' a considei at ion 
which lias failed. But that is a relief that 
was never asked in the Courts below , nor 
C‘--uit'fee paid for it. and which can he 
Si.light in a separate suit on a different cause 
of action. 

1 am iiiformeil that the plaintilfs are 
lUiagwan’s reversi-.n-ary heirs, jf so, the 
failure ot this suit will not prevent their 
as.serting a right to cornpeii.sation for the 
sliaile of the trees in .lue.stioii, when tliey are 
occupant.s of the land lanv held by Bhagwan, 
but tbe appeal fails, and must be dismissed 

witii Costs. 


(n 

f-M 


-■1 ppt'nl 

li b.'iar b..r. 72. 

N. b. tt, .‘>2; 2 Ili.l, C:.-. 2.S0. 


(/.Vainsfi/. 


Is. - . 7 X, b. It. 2 .) 

NACPrU JUDICIAL COM.MLSSIOXER’S 

courn*. 

Splonl* Civil. Apppai. No. 41S of 1910. 

October 31, 1910 
Pre;eiit:~'S[i\ Stanyon, A. .U C. 
DEOR.^O — I’l AiNTiFF - Apppllant 


fersus 

MKS(tmhint BAN..VI — Dt pendant— 

Rkspondent 

Uc.-n.-Liu.,f f •„./>, ISDU. >. oft -Furhitui’. 

Sttle —/WD'u' t.f t 11 ,'^ of proof. 
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Section 56 of the Hernr Lfiiul Kevonue Code affords 
absolute protec.'ion against iiunnnbrances. created by 
the cx-oecupant. of a forfeited holding, to a purclmseV 

tliereof in pursuance of a sale made under flint sec¬ 
tion, but whore no sucli sale is made, tlic effect of the 
forfeiture and subsetpiont nc<|uisition of the forfeited 
property are to ho detennii.ed with reference to the 
ordinary law, atid are, therefore, snbji'ct to the control 
of equities arising out of the condnet of the parties. 

Amolnl llouerhnuii v. Dliomli, ?() 11. 460, 8 Horn. L. U. 
360, referred to. 

A mortgagee wlio claims in e<|uity to onforeo his 

mortgage against property not. mortgaged to liim, in 

substitution for nmrtgaged property wliieh lias been 
destroyed, is hound to establish tliar the destruction 
f.f the original security took plaei* under such cir- 
cumstnnees as to raise an c(|niry in his favour, so as 
to faeton his mortgage on }>ropcrty acquired by the 
mortgagors after the extinetion ofliis seetirity. 

Appeal against the decree of the Additional 
District Judge, Pjaat Berar, Amraoti, dated 
the 22nd February 1910^ confirming the decree 
of the Subordinate Judge, Veotmal, dated the 
11th August 1908. 

Air. G.P. Dick, for the A\ppeilant. 

Mr. J. Mitra, for the Respondents. 
JUDGMENT.—It is expedient to shortly 
state the facts of this case, so far as they are 
material to this appeal. One Bhasker was 
the recorded Uam/rt/-of the village of Susar.i 
in the Yeotmal District of Berar. hiving 
jointly with him were his wife, Miisammat 
Banai, and his undivided brother, Dhoiidba. 
On the 25th February 1891, Bhasker executed 
a deed for Rs. 1,000, in favour of Deorao 
^Malhar Deshraukli, whereby he mortgaged, 
by way of conditional sale, the ijara village 
above-mentioned. Bhasker, however, failed 
to discharge his revenue obligations, and 
on the 17th May 1891, his ijara lease was 
forfeited, and the village became khalsa, or 
unalienated land, under the Berar Revenue 
Code then in force, which contained the same 
provisions as are to be found in section 56 
of the 1896 Code now in force. Thereafter 
the Collector, acting under powers which 
have now been repeated in rules under 
section 216 (1), (ri) and (e), granted a right 
of occupancy in 13 fields of the said village 
to Dhondba and Miisammat Banai. Apparent¬ 
ly, Dhondba was found to be in personal 
cultivation of these fields when the forfeiture 
of the ijara took place; and Musammat 
Banai totik the place of her in.solvent 
husband in obtaining a means of future 
livelihood. Be that as it may, there can be 
no doubt, as bas been found by the Courts 
below, that the fields were dealt with as 
unalienated land, and were the subject of an 


occupancy grant by the Collector after 
forfeiture of the ijara lease. It was not a 
case of a partial forfeiture which left the 
fields unforfeited with the ijaredars. There 
is no provision for any such partial forfeiture 
in the whole of the Berar Revenue Law. 
No doubt, under the terms of the ijara lease 
the ijaredar, on the determination of the 
lease by afflux of time, could have elected to 
obtain occupancy rights in his home-farm: 
hut, where forfeiture ensued upon default, 
the lease was cancelled in its entirety, and no 
provision contained in it could be made 
operative thereafter. 

On the 1 9th March 1903, the mortgagee 
Deorao, lodged the suit out of which this 
appeal arises, claiming payment of a sum 
of Rs. 2,000 due on his mortgage-bond of 
25tli February 1891, and, in default, 
foreclosure of the occupancy right granted 
in 1894 in fields Nos. 4, 5, 9, 10, 11, 20, 30, 
33, 34, 38, 39, 53 and 54 in Susani, being 
the 13 fields standing in the names of 
Mtisammof Banai and Dhondba. The defend¬ 
ants originally impleaded were (1) Bhasker, 
(2) Mumnimif Banai and (3) Dhondba. Both 
Bhasker and Dhondba died during the long 
pendency of the suit in the first Court, and 
the resulting defendants are (l) Musammat 
Banai and (2) Vasudeo, the minor son of 
Dhondba, who is represented by his mother 
and guai’dian, Musammaf Laxmi. 

The first Court found that Bhasker and 
Dhondba were members of a joint Hindu 
family, with eciual shares in the ijara lea?e 
and that Bhasker executed the mortgage in 
suit as manager of the family property. But 
the same Court also found that the mort¬ 
gaged property had been extinguished by 
forfeiture, and that the subsequent grant by 
the Collector to Musammat Banai and 
Dhondba raised no equity in favour of the 
mortgagee so as to fasten the mortgage 
incumbrance on the said 13 fields. The 
Subordinate Judge, in a thoughtful and 
capable judgment, dealt with the law bearing 
on the case and in accordance with the 
above findings dismissed the suit on the 12th 
August 1908, and threw the costs of the 
defendants, Mu.<ainmat Banai and Vnsudeo, 
on the plaintiff. On appeal by the plaintiffi 
the District Court confirmed the decree of the 
first Court. Plaintiff has now made this 
second appeal. 

The main plea urged is that forfeiture 
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no legdl effect on tlie mortgage-contract 
between tlie mortgagor and mortgagee, and 
that, althougli the actual registered ijaret/ar 
and executant of the mortgage-deed, Bliasker, 
had collusively kept himself in the back 
ground to defeat liis creditors, and put 
forward In's wife and brother for enti-y as 

the land in suit was the .substitute 
which the whole family receive<l for tlie 
vara right given up by them, and was, 
therefore, liable to the mortgage incum¬ 
brance. 

Section 50 of tlie Revenue Code, ^vhich re¬ 
produces the law on tins point in force in I'lri 

wlien the forfeiture occurred riin.s flin.s:_ 

Arrears of land-revenue due on account 
of land by any landholder shall be a para¬ 
mount charge on the bolding and every part 

tliereof, failure in payment of which shall 
make the occupancy or alienated holding, 
together with all rights of the occupant or 
holder over all tree.s, crops, building.s and 
things attached to the land or pernianentl}'' 
fa.stened to anything attached to the land. 
Iialile to forfeiture; nod on such forfeiture 
the Deputy Commis.sii.ner may levy all 
sums inarrearhy sale of the occupnocy or 
alienated holding, freed irom all tenures, 
incumbrances and right.s created by the 

"f his predecessors- 
mditle, orin anywDe .-iihsisting as against 
^^uoll occupant or holder, o,- may otherwise 
dispose of .«uch occupancy or alienated hold¬ 
ing in accordance with ai^y in>ti tndions given 

under .section ifl'i. " 

Tins section aliuo.^t e.xactly follows the 
language of section of the ii-mhny Land 
Revenue Code (Romhay Act of 
That being .so, the ruling in deo/o/ R.oie- 
c/ioml V Jfhotia'i (1) is very inucli in point. 

In that case the tiefendant, Dliondi, was 

the occupant of a survey number which he 
had mortgaged to the plaintiff. During 
the pendency of the mortgage, the mortgagor 
forfeited^ In.s holding to Government under 
section oG of the JJornhny Code by rea.son 
n non-payment of the as.sc.s.sment in arrear. 
After the forfeiture, the .Mime land was 
again .seUled with the defendant upon fre.sh 
terms. Subsequently to tiii.s re settlement, 
plaintiit* sued to eiiforce his rnoitgfige 
by a claim for po.ssession of tlie land. The 

A „a decree, but the Hr.st 

*'®versed that decree and 
D) 30 li. -100; 8 Bom. L. R. 200. 


di.smis.sed the suit. On .second appeal the 
High Court (Sir Lawrence Jenkin.s, C. and 
Hatty, J.) ruled that, where the Collector 
recovers arrears of asse.ssment by a sale 
under the provisions of .section 50 afnre.«aid, 
the purclia.se!'at such .sale is protected ag'ainst 
incumhranecs and rights created by the oc¬ 
cupant, or any of hi.s predece.osor.s, or in 
anywi.'-c .suh.sisting against the occupant: hut 
that where the Collector otherwise disposes 
of the occupancy, the .section affords no .such 
protection, and the legal iplatjVns mu.st he 
determined by reference to the ordinary 
law. Jhis view of the .«cope of .section 50 
of the Homhay Code, has my entii-e con¬ 
currence. Ltheief.ue, hold that .«ecti.,n 50 
nf the Herar Code, which is to the .same 
effect, aff'ord.s absolute protection, against 
incumhra/ice.s created by the ex-nccupant 
of a forfeited holding, to a purchaser thereof 
in pur.suance of a .^^ale made under the 
section; hut where no such sale is made, the 
effects of the forfeiture and subsequent ac- 
quisition of the forfeited property are to he 
determined with i-eference to the ordinary 
law, and are, therefore, subject to the 
control of eqiiitie.s aiising out of the cunduct 
of the parties. No rule under section ^16 

(1) ('/) of the Herar Land Revenue Code 
could he legally made in abrogation of .such 
ordinary law. 

In the Courts below, and in arguments 
before me, reference wa.s made to the 
decision.s ,)f’ this Court in fl-irikn'shud \. 

.hioh-h (2), Ulo'iatj H>'ih)nia v. J.nln Visha'a- 
nnth (.-H and Jlilirn„i v. loan Tino (4). Hut 
tliese rulings aff'ord little guidance in the 
present ca.^e. The sy.stems of land-revenue 
are so widely diffeient in the Central 
Hi'ovii'.ce.s and Herar. that no .safe analogy 
can he drawn from the case law of the 
former for the decision of cases in the 
latter. ^loreover, a voluntary extinction 
of a right, by a voluntary tiansfer or 
.surrender, is neces.oarily on adifferent footing 
from a forfeiture; for, although a forfeiture 
may he wilfully brought about, or eau.sed by 
an amount of negligence which cannot 
e(|ui tably he d itterent i<i ted from per vers it j’, 
such ca.^es are exceptional. Legal principles 
must he ha.sed on normality, and forfeiture is 
generally a result against the dedre of the 

(2) 17 C. V. L. R. 3:?. 

(3) 2 .N. I . \{ 170. 

(4) 4 N. L. K ',7. 
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person who loses his propert 3 ' theiehi*. As 
detinerl in the above Bombay case, it ordinarily 
implies the loss of a legal right by reason of 
some breach of obligation. The conduct of 
a party who wilfully surrenders, is usually 
different from that of a person who forfeits 
estate which lie has mortgaged, regarded 
as a basis for (lie building up of equities for 
tlie mortgagee against tlie mortgagor. 

In the pre.sent case, the Collector did not 
sell tlie ijiirn l ights in pursuance of the 
power given him by section 56 of the Berar 
Kevenne Code. The village has become un* 
ulinated land in tlie hands of Ciovernment. 
Inasmneh as (lovernment is entitled to sell 
tlie same, it is, a Jorfiori, entitled to retain 
the same free fiom the plaintiff’s incumbrance, 
and plaintiff has wiselj' abstained from an.v 
attempt to follow the village with his mort¬ 
gage. What he seeks to follow, as a sub¬ 
stitute foi- his original securit 3 ^ is the right 
of occupancy' given to Dhondba and M?>sam- 
mat Banai, under a fresh grant made sub¬ 
sequent to the forfeiture. This claim is 
governed by the equities arising out of 
the conduct of the parties to the mort¬ 
gage. The first Court has found, but it 
has not yet been finally decided, that 
Dhondba was a mortgagor. Musammaf 
Banai certainly was not a mortgagor. 
But let it be a.ssnmed tl.at botli Dliondba 
and ^.h'sammat Banai were co-mortgagors, 
and that the occupancy grant in their names 
was in fact a grant to all the tliree mort- 
g Igors. Does any ecjuitj'ari.se under whicli 
the fields now given to them can be made 
.subject to the mortgager 1 think not. In 
the Bombay case the Higli Court referred 
buck the follow ing issues for determination;— 
“(l) Has the defendant, by availing 
liiiuself of liis position as khutedar, 
gained an advantage in derogation 
of tlie rights of the plaintiff', or 
otherwise by his conduct created 
an equity in favour of tlie plaintiff'' 
(2) If so, is the plaintiff entitled to any, 
and what, reliefb ” 

[t is obvious that the first of the above 
questions, if asked in the pre.sent case, would 
have to be answered in the negative; and the 
same reply to. the second would follow. 
There is nothing to show that Bhasker, or 
the members of his family, forfeited thier 
iiaru rights wilfully with intent to defeat 
liie plaintiff’s claim as mortgagee. I have 


no doubt that .such forfeiture, by whatever 
misfortune or mismanagement caused, was 
a result which they would have liked to 
avoid. At any rate, the plaintiff, who 
claims in equity to enforce his mortgage 
against property not mortgaged to him, in 
substitution for mortgaged property which 
has been destroyed, was bound to establish 
that the destruction of the original security 
took place under such circumstances as to 
raise an equity in liis favour, so as to 
fasten his mortgage on property acquired 
by the mortgagors after the extinction 
of his seenritj'. He has done nothing of the 
kind. On the other hand, he could, by 
assisting the mortgagors to paj’ up the arrears, 
or by taking possession of the village and 
himself paj'ing up the arrears, have prevented 
forfeiture and preserved his security. He 
did nothing of the kind, and the mort¬ 
gagors lost their property. Such con¬ 
tributory negligence is fatal to any equity 
in his favour. Subsequently, they made a 
fresli start to earn a livelihood by the 

labours of their hands. They may have 
remained—no doubt they did remain—liable 
as debtors to paj* tlie mortgage money until 
the debt, as sucli, became barred by time, 
l)ut there seems to be no equity entitling 
the mortgagee in this particular case, to 
fasten hi.s incumbrance on the land which 
his mortgagors now occupj' for a liveli¬ 
hood under an entirely fresh grant in no 
way forming part or residue of the niortgage- 
intere.'^t. 'J'he plaintiff cannot say he did not 
know tl’.e conditions of tlie tenure mortgaged 
to him, or its liability to forfeiture; and ho 
does not seem to have acted with due diligence 
in guarding against such forfeiture. He 
must take the consequences, in my opinion, 
the case ha.s been rightB' decided by the 
Court below, and this appeal, is, tlierefore, 
dismissed with costs. 

Appcftl Jismtssed. 


(-S. c. 7 X. L. It. S.) 

NAOPl R JUDICIAL CO.MMISSIONKR’S 

COURT. 

ftKcOND Civil Apcfal No. 3a4 or 1910. 

December 16, 1910. 
rresetif: —Air. Batten, O. J. C. 
SUNDER —Disfendant—Appellant 

versus 

SITARA AI—Plaintiff—Rk&pondknt. 
Cevtial Provinces T^rtnncy Act (JTi of J s, 95— 
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Sartender of pui tion of a holdhitj with ciiuecnt of I'lm}- 

lord, validity vj. 

The rale referred to in Stiritipnircul v. iluruilal, 1-t 
C. P. L. R. 33, is clearly lo prevent a tenant from 

giving apportion of tt holding wiiliout the landlord’s 

consent, hut where a landlord lias accepied the 
surrender of a defined portion of u holding and allow- 
cd the tenant to continue as tenant of the remainder 
on a defined rent, the tenant caunot be allowed to 
resile from the tmnsaction. 

Second appeal against the decree of the 
District Judge, Bhandara, dated the /tli 
Warch 1910, reversing the decree of the ^lun- 
sif, Bhandara, dated the 11th October 1909. 

Mr. li, Pamiit, fo tl)e Appellant. 

Mr. C. B. Parakh, for the Respondent. 

JUDGMENT.—The facts of this case, as 
found hy the learned District Judge, are that 
the plaintiffs-respondents in this Court, sur¬ 
rendered to the landlord live out of tlie seven 
fields that constituted their occupancy-hold¬ 
ing, and that the landlord leased out two of 
the fields, those in dispute in this suit, to 
the defendant-appellant in this Court. 
The history of tire fields was not 
very clearly stated in the District 
Judge’s judgment, but now that all tlie 
records have been produced it appears tliat 
in the original settlement the two fields in 
suit formed one holding, and live other 
fields formed another holding. It is also 
clear that ever since the subsequent settle¬ 
ment all the seven fields liave been held 
as one holding. The five fields surrendered 
hy the plaintiffs to the landlord compris¬ 
ed the two fields in suit which originally 
foi'med one holding, together with three 
of the five fields which orignally formed 
the other holding. The finding tliat all tlie 
seven fields at the time of the surrender 
formed one holding is the only linding tliat 
could be arrived at on the records, and 
the appeal must be decided on the basis 
that the plaintiffs surrendered five fields 
forming only a portion, but an ascertained 
portion, of their holding. The plaintiffs 
based their suit for possession of the two 
fields on the allegation that they liad not 
surrendered any fields to the landlord, but 
had themselves leased the two fields in 
suit to the defendant, but it has been 
found that there had been a surrender of 
the five fields by a written deed of sur¬ 
render. 

The learned District Judge has decreed 
plaintiffs’ claim on tlie ground that the 
surrender of portion of a holding is void 


and not binding on the plaintili's. In 
arriving at this view of the law he has 
relied upon the ruling in Surjuprasad v. 
Muratlal (1). That was a case in which 

a tenant surrendered an undefined and un* 
definable three-quarters portion of his hold¬ 
ing to one of several co-sharer landlords 
and it was held that such a surrender did 
not give that cc-sliarer a right to sue his 
co-sharers ior kha^ possession of tliree-fourths 
of tlie holding. It was a case in whicli 
no surrender liad been accepted by the 
proprietary l.ody as a whole. It is argued 
in appeal that while a tenant has no 
right to surrender a portion only of his 
holding and cannot claim to do so, the 
landlord, (or body of landlords), may ac¬ 
cept such a surrender if it pleases liim to 
do so, the rule against the surrender of 
portion of a holding being for the ad¬ 
vantage of the landlord. It i.s pointed out 
for the respondents tliat clause 2d of the 
Central Provinces Tenancy Bill of lb80 
contained the words; "No tenant shall be 
entitled to surrender a part only of his 

holding except.with the consent of 

his landlord ’ but tliat this provision as to 
the landlord’s consent is omitted from sec¬ 
tion 33 of the Central Provinces Tenancy 
Act of 18fc3 a';d from section 35 of the 
existing Tenancy Act. On the other hand, 
it is pointed out that the express provision 
against the surrender of portion of a hold¬ 
ing contained in section b3 of tlie North- 
Western Provinces Tenancy Act 11 of 1901, 
in the words: "but he (the tenant) shall 
not be entitled to surrender a portion only 
of his bolding”, is not re-produced in the 
Central Provinces Tenancy Act. I have no 
doubt that the view expressed in Surjii^ 
pni^ad v. Muratlal (1), that as against the 
landlord a surrender of a fractional share 
of a holding is not a legal surrender, is 
tlie correct view; hut this is a very 
different thing from holding tliat a land¬ 
lord may not accept a surrender of a defined 
share consisting of certain fields separately 
assessed with rent in a holding. In the cases 
cited in Sarjuprasad y. Muratlal {1) there 
no decision that a landlord and tenant may 
not agree for the tenant to give up a defined 
portion of a holding with an agreement 
as to what rent is to be paid fortheremainder, 
and it appears to me that such an arrange- 
(1)U C.?. L. R. 33. 
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Conditional decree for sale or foreclosure—Interest snh- 
sequent to the date fered—Court rate >’jihj allowed. 

Intcrost subpe.|iioiit to tlie date Hxo<l f<.r i.avinoiit 
by Ji conditional doerco for sale or foreclosure should 
be allowed at the Court rate on (he whole sum due 

including ecst.s instead of at the contract rate on 
the niortgage-nionoy. 

Second appeal against the decree of the 
Divisionel Judge, Chliattisgarh Division, dated 
the Stli September 190P, confirming the de¬ 
cree of the Subordinate Judge, Raipur, dated 
the doth September 190^. 

Mr. \. Deshuiftkh^ for the Appellant. 

Mr, ff. P, DicJi^ for the Respondent. 

JUDGM^J^^ 1.— 1 he question w'hether 
the payment of Rs. ddG wa.s made towards 
the mortgage-debt in question is one of 
fact, and no cause has been shown me for 
reviewing the Hading of tlie lower Appellate 
Court. Nor is there any valid ground of 
appeal on the question of tender, for the 
Hading as to the Rs. ddii being against 
tlie appellant, more tlian tlie amount ten¬ 
dered was due at the date of the alleged 
tender of Rs. l5o0. And the appellant was 
admittedly only willing to pay tliat amount 
if it was accepted in full satisfaction, 
a condition he was not justified in imposing. 

1 here is also no ground for interference 
with the ci'iitract rate of interest up to the 
date H.\ed for payment by the Hrst Court; 
but the (luestion of interest subsequent to 
that date stands on a different footing, and 
though the bond in tliis case expressly pro¬ 
vides foi’ interest at the contract rate 
up to realization. 1 am constrained by the 
decisions cf fbeir Lordships of the Privy 
Council in 'I'he Maharaja Bhartpur \. ]{ani 
Kannn Dei (1), Bnuder Koer v. Bai Sham 
Krishen (2) and Raja Oaknhlas v. Seth 
Ghasiram (3) to hold that interest subse¬ 
quent to the date Hxed for payment by a 
conditional decree for .sale or foreclosure 
stands on a different footing, and sliould be 
allowed at the Court rate on the whole 
sum due including costs, instead of at the 
contract rate on tlie mortgage-money. Those 
cases are, it is true, all cases in which the con¬ 
ditional decree was one for sale, and there is 
difference between such oases and a case 
of foreclosure, which that before me is, as 
jn the former the formalities of sale may, 

(1) 23 A. 181; 28 I. A. 35. 

(2) 34 C. IGO at }». 161; 4 A L. .T. 109; 11 C. W. N. 
249; 5 0. L. J. 106 ; 17 .M. L. J. 43; 9 Horn. L. if. ?04- 
2 M. L. r. 75. 

(3) 4 N. L. K. 1; 10 Horn. L. K. I ll. 


witlioat any express extension of time being 
granted on the judgment-debtor's applica¬ 
tion, cause delay in realization of the 
decretal debt, for which it is only fair that 
the mortgagee should be compensated by re¬ 
ceiving interest, whereas in a foreclosure case 
the mortgagee’s interest can be sufficiently 
safeguarded by the Court’s imposing fair 
terms as to interest under the provision of sec¬ 
tion fc7 of the Transfer of Property Act, if it 
grants any extension of the time allowed for 
payment. Rut this point has been noticed by 
tbeir Lordships in their judgment in The 
Maharaja of BhartpuPs case (1), in which they 
remark (at page 19.?) “ It must be admitted 
that the language of section 8S is calculated 
to cause difficulty, and a sort of difficulty, 
which is a common cause of conflict in 
judicial interpretations of new statutes. It 
looks as if the draftsman of the Transfer 
of Property Act had overlooked the differ¬ 
ence between a foreclosure and a sale, and 
had forgotten that in the former case interest 
stops because the mortgagee gets the pro¬ 
perty in lieu of his debt, wJiereas a sale must 
be subject to some substantial delay, and in 
many cases is subject to long delays.” The 
distinction, tlierefore, must be taken to have 
been present to tbeir Lordships* minds when 
in Sunder Koer Bat Sham Krishen (2) they 
follow'ed their decision in The Maharaja of 
Bharfpnr s c(wc(l) and agreed with the High 
Court of Calcutta in allowing interest after 
the fixed date at flie Court rate and not at the- 
mortgage rate, and, though the case was one 
of sale, laid down in general terms equally 
applicable to a foreclosure case, that the 
scheme and intention of the Transfer of 
Property Act was tliat a general account 
should be taken once for all, and an aggregate 
amount be stated in the decree for principal, 
interest and costs due on a Hxed day, and that 
after the expiration of that day if the propert 3 ', 
.should not be redeemed, the matter should 
pass form thedomaine of contract to that of 
judgment, and tlie rights of the mort¬ 
gagee should thenceforth depend not on the 
contents of his bond, but on the direc¬ 
tion of the decree. This is a dicision 
binding on me, and which I have followed 
in a sale case in Sheoppa v. Ruhhma (4) and 
as i am unable, in view of the passage I have 
cited from their Lordships’ previous decision, 

and the generality of the expressions used in 

(4) 6 N, h. U. 37; 2 JnJ. Cas. 27. 
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the decision in duestion, to distinguish cases 
of foreclosure, 1 must follow it in this ca-ie 
ftlso despite the express provision in tiie 
plaintinffs-respondents’ bond that If a suit is 
filed I will pay interest as above from the 
date of the institution of the suit to the date 

of re-payment of tlie money. 

For the reasons I have indicated, tlie decrees 
of the Courts below must be modified by 
omission of the direction that future interest 
on Rs. 1,666 7-0 is allowed at Rs. 2 per cei.t. 
per mensem from the date of suit till 
relization, and substitution of a direc¬ 
tion that simple interest at Rs. 6 per 
cent, per annum be paid on Rs. 2,-ir)G-6-9, 
being the total amount found due 
by the first Court including costs, from the 
30th March 1909, the date fixed by that Court 

for payment, to the oOth September next, 
which will be substituted as the date fixed 
for payment, and thereafter until realization. 
If, however, any further extension of the time 
for payment is granted, it will be open to the 
Court of first instance to impose sucli terms 
as it thinks fit, and, in so doing, to take into 
consideration the provisions of the mortgage- 
deed. Costs in this Court, and in the lower 
Appellate Court will be borne as incurred. 


(». c. 7N.L. U. IT.f 

NAGPUR JUDICIAL COMMISSIONLR S 

COURT. 

Seconu Civil Apfeal No. 70- oK 1909. 

December i 7, 1910. 

Present: —Mr. Ratten, O. J. C. 

RHllvAJ I—Defendant—Ai-i'ellant 

versus 

TUK ARAM—Plaintiff—HE si'oNDENi'. ^ 

VeiUral Provinces Tenancij -Icl {Xt oj 1S9S), -iJ 
ami bl-Rcnl-^Private (ujrccmcntSniK’rscdcd b>j 
settlement. 

Soctions 49 und 51 of tho Centnil l rovnicc*.s 
Tenancy Act must be read together, und their uiiitotl 
offoct IB that a private agix‘onient, uot iiiconi^istent 
with the Act, as to the rent payable, may be given 
effect to until the next settlement, but at tlie next 
settlement the agreed upon rate of rent is sujiersetled 
by the rate lixed by the Settlement OlUcer. 

Second appeal against the decree of the 
District Judge, Wardha, dated the 16tli July 
1909, confirming the decree of the Additional 
Judge to the Court of Munsif, Wardha, dated 
the 15th March 1909. 

Mr. J. 0. Gkose^ for the Appellant. 

Mr. J. MittrUi for the Respondent. 


JUDDMKNT.—In 18^b there was an 
imperfect partition between the parties ami 
the other co-sliarers of an 8-anna sliare in 
Kusba Andori in the Wardha rnhsil, and tiie 
two fields in .«uit wliieii were described as 
malik ivahitl of the defendant-appellant fell 
into the pliiintiiT’s khel. Jiy a mutual agree¬ 
ment between tlie parties, the fields were 
retained in tenant right by the defendant wlio 
is thus an ex-proprietary tenant. A similar 
arrangement was made as regards the plain¬ 
tiff’s fields wliicli fell into the defendanf.s 
kheJ. The rent for the fields wa.s agreed np*ni 
between the parties, ami not fixed by the 
Deputy Cominissioiier under section ldt.-N 
(2) of the Land Revenue Act. Tlie plaintitf 
gave a written lea.se of the fields including the 
following word.^: “Our khel of '2 annas pies 
has been .-separated, your tield.s as described 
below liave fallen into our khcl, we will 
never eject you from the fields ami never 
lncrea.<e tlie rent tbereof, we have eiven the 
tieUbs to you to cultivate for ever on the jama 
now paid a.s detailed below :— 

Rs. a. p. 

No.-Jd ■■■ ^ ^ 

No. -Jld ^ ^ 

31 6 0 

At the subsequent settlement the .Settle¬ 
ment Otfieer fixed the rent of these two^ fields, 
classed as occupancy fields, at Rs. ()S, and 
the defendant has been paying that rent 
without objection until recently. Tiie plain¬ 

tiff has sued the defendant in this suit for 
rent for jnslis 131-, L3L1 and lol-t at 
tlie usual rate ol Rs. 68 a year. The defend¬ 
ant raised tlie defence that he is liable to pay 
rent at tlie contract rate of Rs. 31-c-O a year, 
irrespective of tlie rent fixed at settlement. 
This defence was overruled by both the lower 
Courts and a decree fur the full amount 
claimed has been given. The defendant ap¬ 
peals to this Court. The chief argument put 
forward for the appellant is that section 49 
of tlie Tenancy Act (section 14 of the former 
Act) does not contain the words “notwitii- 
standing any contract to the contrary ”, whieli 
word, or w'ords to the same effect, occur in 
sections 15, 16. 17, ;J4, 45, 52 and 69 of the 
Act. It is argued that the omission is inten¬ 
tional and significant and shows that contracts 
should be given effect to. I agree with the 
learned District Judge that this view cannot 
be sustained. Section 49 and section 51 must 
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be read together, and their united effect is 
that a private agreement, not inconsistent 
witli the Act, as to tlie rent payable, may be 
given effect to until the next settlement, but 
at the next settlement the agreed upon rate 
of rent is superseded by the rate fixed by the 
Settlement Othcer. The Tenancy Act is ex¬ 
haustive as regards tlie various classes of 
tenants, vide Jhirga Patel v. Ganpati Patel (1), 
whereas if the appellant’s contention were 
upheld he would be holding under a tenure 
not contemplated by the Act. For it is one 
of the incidents of an occupancy-tenant’s 
tenure that the rent is fixed by the c-ettle- 
raent OfHcer at tlie time of Settlement. The 
words “notwitstandir.g any contract to the 
contrary" are omitted in section 49 because 
they would be superfluous since the section 
defines the only way in wliich the rent of an 
occupancy-holding is to be fixed at the time 
of a new Settlement. It ij*, therefore, (luite 
clear that the defendant is bound to pay rent 
at the rate fixed by the Settlement Officer, 
notwithstanding the previous contract to 
the contrary. For these reasons, the appeal is 
dismissed with coots. 

Appeal ditunisaed. 

(1) 9 C. V. L. U. 27. 


(s. (. 7 N. L. U. 19.) 

NAGPUR JUDICIAL COiMMISSlUNFEFS 

COURT. 

illSCELLANKOU.S CiVIL Aim’eal No. 39 Of 1910. 

November 30, 1910. 

Present: —Mr. Batten O. J. C. 

JAM N DAS — Appellant 

versus 

YIN A YAK— Resi'Ondent. 

pyiiiinciol Innolvcnci/ Acf {III 1907). 10 O). 

44 (2) (c) — Propcrty-A’rixoiiaf c(irntn>t>^ — Em 
bcfwcen (nljuJiciitiov nri'l 

Tlie word ‘iwpcTfy’ in 10 (4) of the IVo- 

vipcial Inaolvency Act (JII of 1907) is not iijtende«l 
to cxclutlc j»cr.sf»nul eariiittgs, over and al)Ove wlial 
is necessary for tlie dcbtor’.s adcf|iiute siipijort. 

In re Robert, (1900) 1 B. 122; (59 L. J. li. IP; 

45 W. U. i;:52, Ml L. T. 407; 16 T. L. R. 29; 7 .Munson 

5 and/« (/ic o/C'. M. J. Dunnijhiic, 19 IJ. 232, 

referred to. 

Under section 44 (2) (r) tlio Court when giving an 
order of discharge may make conditions us to future 
earnings, and « foyfiori the Court can make an order 
as to earnings after adjudication but before discharge. 

Miscellaneous appeal against the order of 
the District Judge Wardha, dated the 28th 
April 1910. 

Mr. M, V. Abhyankar^ for the Appellant. 
JUDGHENr.^Iu this C4i3 th3 ro- 
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spondent has been adjudicated an insolvent 
under section 16 of Act III of J907. He is 
a petition-writer, and one of the scheduled 
creditiors, the present appellant, applied that 
the respondent’s earnings as a petition-writer 
.should be produced before the Court and 
tliat his registers should be produced to show 
what are his earnings. The application was 
one to be dealt with under sub-section (4) 
of section 16 of the Act. The District Judge 
has di-smissed the application saying: “No 
such application can be entertained. Uuder 
section l6 (4) only the insolvent’s property 
acquired by or devolving on the insolv¬ 
ent aftar the date of the adjudication 
vests ill the Receiver or in the Court and 
not Ills earnings.’ This appears to me to 
state tlie law too widel}'. The proper rule 
appears to be that only such personal earn¬ 
ings shall ve.st in the Receiver as constitute a 
margin beyond what has been required for 
tlie insolvents adequate personal support and 
that of his family [/«?•« Poberts (1)]. This 
view has been taken in In the maHer of C. M. 

J. Vonaghte (2). Tiie provisions of Act 11 
and 12 \ iet. C. 21, sections 7 and 27 were in 
question in that case, but it does not appear 
to me tliat the word property’ in section 16 
(4) of Act HI of 1907 is intended to exclude 
personal earnings, over and above what is 
necessary for the delitor’s adequate support. 
Under .section 44 (2) (c) the Court when 
giving an order of discharge may make 
conditions as to future earnings, and it seems 
to me that a fortiori the Court can make an 
order a.s to earnings after adjudication but 
before discharge, lor the.se reasons, i set aside 
the order appealed against, and direct the 
District Judge to dispose of the applica- 

a^ovo remarks. 

1. . y- '*■ -*8 'V. K. 


(s. c. 7 K. L. H. 20.) 

NAGPUR JUDlCIAli COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 397 of 1909. 
Neveraber 8, 1909. 

Present: —Mr. Skinner, A. J. C. 
GANGADHAR RAO —Dependant—• 

Appellant 

versus 

Raja LAXMAN RAO —Plaintiff— 

Respondent. 

Central Provinces Tenancy Act (X£ of 1893), 41— 
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U<nigii<je-- Absolute occiiptuicij-hoUlino «\ou'j i>thcr 

proiyertij—Com t cannot apim tion chargo. 

If an absoliiio occupaiiuy ln)KUu‘' ic' 
without notice to the hiudlord, the lact ilmt <'t » > 
propertv, moveable or immoveable, is inchuhMl in tho 
mortgage, does not entitle the mortgagee inrthn 
purpose of upholding the mortgage to ut^k the touit 
to value such other property, apportion the moitgnge- 
debt between it and the absolute occupuney.holtlin'- 
in proportion to their values, and tints reduce the 
charge on the absolute occupancy-holding within the 
limit'prescribed by section 41 of tho 'IVnancy Act lor 

a mortgage without notice to the landlord. u t" 

Beni Pat-ehad v. JJhavamda^ Kalar, 11 C. 1’. h. K. h, 
distinguished. 

Second appeal against the decree of the 
District Judge, 15handara, dated the 3i d April 
1909, confirming the decree of the Munsif, 
Sakoli, dated the 4th December 190S. 

Mr. Iloghunoth RoOj for tlie Appellant. 
JUDGMKNT.—Tiiis is a suit ly a land¬ 
lord for a declaration that a mortgage foi 
Rs 199 of two absolute occupancy-holdings 
in Mauza Vohra of the liliandara District, 
the rent of one of wliicli is Ks. ll-4-U, and of 
the otherUs.il only, be declared void as 
having been made without the notice to him 
required by the second clause of section 41 
of the Central Provinces Tenancy Act. 1 he 
principal amount secured exceeds eight times 

the rental of the holdings nor is anything 
gained by apportioning tlie debt between the 
two holdings in the manner allowed hi 
Ismay, J. C., in Beui ParJuul v. ]>ha,-amdii.s 
Kalar (1), as the rent of the two holdings 
being practically equal, the proportion¬ 
ate excess of the mortgage-money over eiglit 
times the rental, would, if the debt were ap¬ 
portioned between the two lioldings, remain 
almost the same as against each separateli . 
Rut it is contended on the defendant .s belialf 
that a house and various items of moveable 
property, whicii have also been included in the 
mortgage, should be valued, and their value 
excluded (on the analogy of the apportion¬ 
ment allowed by Ismay, J. C.), and that m 

this way the absolute occupancy- holdings 
should be held to have been mortgaged for 
Rs. 75 only. 

The first Court held that the mortgage- 
debt was indivisible; that if apportionment 
were allowed the whole debt should be re¬ 
garded as charged in the first instance on the 
immoveable property; that the value of the 
house was difficult to ascertain, but that even 
if it was Rs. 40 as alleged by the defend¬ 
ant the mortgage-money would .still accoi’d- 

(1) no.P.L.a. 17. 
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ing to the plaintiff’s calculation’ (i. c.J I sup¬ 
pose, including interest for the fir.>t five years 
exceed eight times the annual rent of the 
holding. It accordingly decreed Uie mortgage 
of the absolute occupancy-holding void as 
against the plaintiff, and gave him co.sts. 

The defendant appealed, ilis first ground 
of appeal was ‘that the lower Court should 
liave lield that the mortgage can he stdit up 
for determining wlietlier tlie transaction re- 
ciuired the consent of the landlord or not, a.s 
the mortgage-deed included otiier property 
thaiitheaiisolute occupancy fields in respect of 
whicli the present .«uit has been brought.’ 
And the learned District Judge has there¬ 
upon observed that reliance wa.s placed on 
Beni rrash'id Ifhinamdns Kalar (1), and 
that this proposition wa.s fiankly admitted 
liy the learned 1‘leader ha-the re.'^pondent and 
is 1 tliink, quite sound L^ee also 'I handavan 
y'VfiUiamuia {'2)\ The Madras decision 
refci’retl to \^'l Itn'n:>uvaii v. 1 (illiaDuna (i-)^ 
deals with very diiVerent question of Die vali¬ 
dity as to matters not retiuiring registration 
of a document, whicli. in so far as it affects 
immoveable property, is void for wtu.t of re¬ 
gistration, and 1 am unable to see its hearing 
on the connection with which it has 
been cited. The learned District Judge pro¬ 
ceeded to accept thetirMCouit’s view that the 
mortgage wu', primarily at any rate, one of 
immoveable property and t(j hold that that 
being so, the debt secured by the absolute 
occupancyholding with tlie 5 years, interest 
would exceed eight time.s the annual rent’ so 

dismissed the appeal 

The defendant has come up in second 
appeal, and it is contended on liis behalf that 
the Courts below have wrongly excluded Die 
hypothecation of moveables from consideration 
in apportioning tiiemortgage-debt, and should, 
by taking them into account, have reduced 
the charge on the absolute occupanoy-lioldings 
within the limit pre.scribed by section 41 
of the Tenancy Act for a mortgage without 
notice to the landlord. 1 am unable to accept 
this contention. The ruling in Beni Parshad 
v. Dharanidas Kalar (1) is one with 
regard to which 1 feel a good deal of 
difficulty, but I am not called upon to 
decide in this case whetlier 1 should follow 
it as what the defendant asks in this case, 


('i) 15 M. 336. 
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Court will be dealt with by the lower 
Appellate Court when finally disposing of 
the case. If Sakina lield to have been 
the wife of Wahid-din, the plaintiff should 
be given joint possession with the de¬ 
fendants of so many of the fields in suit 
as are found to have been Wahid-din’s 
and to have passed from him to Im’s two 
widows. 


(s. r. 7 -V. L. U. 20.) 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Eir.st Civil, Appeal No. 51 of 1910. 
November 25, 1910. 

Prespnf: —^Ir. Stanyon, A. J. C., and 
Mr. Skinner, A. J. C. 

TUK ARAM —Plaintiff—Appellant 

versus 

SONA.l I—Defen DAN'i—H e.sponoent. 

Stump Act (7/ of ]HS9), 32, .37, 57, - ufe l(J- Col. 

lector's ccrtlJicutf’s — Cii'il Cou.l's you -.','—Sfumii 
improjirr ilesri-iption — Ilrjrrtion >>f u iluriimrnt not iluhf 
stfiiiijioiJ — Wilurifioii—’ A ppenl — Court's ilut j. 

Soctioii 32 of tlM' IjhUjui Sram|) Act makes tlm 
Collector’.^? cortilicatc tnial n« Id f}i<* sulmi.s-iLilirv in 
cvidrncc of a (locmncnt, so far as its atlinissiliilitv 
<l<*p(='n<ls fm its Lcir'^ duly stamyic'l. 

A Civil Court has no power to revist* rlic 

action under sect ions 32 and 37 except fin reference 

umlor section 57 oI the Act l.y the t.'hief Chnifrollin': 

Revenue Authoritv. 

% 

W)ien the duty payable f)n an in>tiument lias been 
fully jmifl inthe form of a (}f)v«'rinueiii >fanip, whether 
judicial, postal, forest, "i- teleirra))!!, iln' iu.«rrtimenr 
shoul'l Ji'it he elns.sed as unstampc'l, -iniplv leeaii-c 
the slatni> useil is rmf <.f the flescrijitifm n Inch, under 
tlie Imlian Stani)i Act and Riih's. .shoiihl he used 
for the insfitnneiit in (piestion. Sneh an iTisirmnent 
liears a stainji of siillicienr anmiinr hut fif impivipi.j- 
<lescri})tion witliin the tneanim: of rule li} of the rules 
under the Stamp Aet, ami c.ati, as such, he validated 
by tht3 Collectfir. 

In view f)f the retrospeetive oflect trivoii to the 
Ct)lloct<»r's valifiation by .section 37 "f the Imliau 
Stamj) Act, the rejection of Ji document subso(|uently 
validated is a {?<)ofl erouinl of ajipeal, imtwithsfaml- 
iug the fact t.mt the onler of rejection when nimle 
was cfirroct. 

Whore a document formim; the basis of a plaintiff's 
suit is not duly stamped atnl may be vnbMated umler 
rule Idsoas to mak«‘it admipsible in evidence, the 
plaintiff shotiUl be given an oproitnnity of asking 
tfio Collector to valiflute it, before lil.s suit is dis- 
niis*efl on tbe grotind that the fhicument is inaflmis. 
sihle in evidence. If no such opportunity is given, it 
will form a good ground of appeal. 

First appeal against the decree of the 
Additional District Judge, West Berar, 
Akola, dated the 24th February 1910. 


Sir B. K. Bose^ for the Appellant. 

^fessrs. F. lU. Billon^ N. M. Bidarkar and 
'S'. B. Tamhe^ for the Respondent. 

JUDGMENT.-- The plaintiff-appellant 
sued the defendant-respondent in tbe Court 
of tlie Additional District Judge, West Berar, 
on a promissory-note for Rs. 10,000 dated 
the 1st October 190G, stamped with four 
po.stage stamps, originally printed as half- 
annas stamp.s, but surcliarged prior to their 
is.sue to the public n ith the figure indicat¬ 
ing that their value was reduced to y 
anna. The note should have e.xhibited pay¬ 
ment of revenue duty to the e.xtent of one 
anna, and under rule 14 of the rules under 
the Stamp Act, this duty could have been 
paid in postage .stamps of one anna or ^ 
anna, but not in postage stamps of t anna, 
ibis objection to the admissibility of the 
promis.sory-note was taken on the defendant’s 
behalf in the lower Court. The plaintiff 
was badly advised in that Court, and instead 
of admitting that the document was incorrect¬ 
ly stamped, and taking steps to get it 
validated, lii.s Pleader raired the untenable 
plea that the stamps used, though of the 
value oi a anna for postal purposes, still 
bore the value of \ anna for the purposes of 
(Toveininent revenue (overlooking tbe fact 
the Government had sold them for i anna). 
In the alfernative, lie pleaded that he should 
lie allowed to fall back on the original cause 
of action (in.‘^atisfaction of which tbe pro- 
inissorynote wa.s alleged to bavo been given), 
riiis wa.i opposed by tbe defendant’s Pleader, 
and tbe following i.ssue.s w'ere framed: — 

(1) Is tbe document filed witli tbe plaint 

unstamped y 

( 2 ) M bat is the nature of tbe docu¬ 
ment ? 

V'D C an it he validated by payment of 
stamp duty, and admitted in evi- 
dencey 

( 4 ) If not, can the plaintiff maintain 

bi.s .suit for the sum claimed, and 
can be prove by oral evidence the 
circumstances under wdiicb the de¬ 
fendant is liable to him for itp 

( 5 ) If be can, wonld it amount to chang¬ 

ing tlie nature of tbe suit, and 
cannot plaintiff ba.«e lii.s claim on 
those facts? 

Tbe Additional District Judge decided all 
these points against the plaintiff, and dis¬ 
missed his suit with co.sts. And the plaint- 
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iff appealed to this Court; on ground direct¬ 
ed against the refusal to allow him to amend 
his claim. But, during the pendency of tlie 
appeal, he got his promissory-note validated 
by the Collector of Akola, and an additional 
ground of appeal has been submitted on his 
behalf to the effect that the note, liaving 
now been validated under rule 16 of tlie 
Rules issued by the Government of India 
under Notification No. 7^6, dated 2nd 
February 1899, should be taken into cf)n- 
gideration. 

By agreement of the learned Counsel, who 
represented the parties before us, this ad¬ 
ditional ground of appeal was first argued 
and the heraing of the otlier grounds of 
appeal left over pending our decision of it. 
The position taken up by the respondent’s 
learned Counsel is, tliat the Collector’s vali¬ 
dation was ultra vires, as the stamps used 
were not stamps within tlie meaning of the 
Stamp Act at all, and the document was, 
therefore, not one that bore 'a stamp of 
Rulhcient amount but of imporper description’ 
within the meaning of rule 16. but n ust he 
considered to liave been, in tlie view of the 
law, unstamped’. If, liowever, the Col¬ 
lector's validation is lield correct or binding 


on us, then lie contends tliat to receive the 
doounient in appeal is in fart to take ad¬ 
ditional evidence,tliat there is no legalgrouud 
for doing this, and tiiat tlie plaintiff .should, 
after getting tlie promis.sory-note validated, 
have withdrawn his appeal, and applied to 
the l-wer Court fi.r a review of its judgment. 

e are unable to accept eitlier of these 
contentions, thougli tlie first i.s .supported by 
fhe liigh authority of Full Bench decision 
‘ff the Allahabad High C ourt on a Itt'f^rence 
nnder section U1 of Act Ko. U of lt9!> (1). 
'Ihe appellant’s learned Advocate wasinclined 
to admit tlmt, if the Collector'.s action was 
m fact ultra vires, we are entitled to con.sider 
the question, and hold his validation of no 
effect. But we do not think we liave anj' 
such authority, nor is the Alhiliabad ruling 
m point as to thi.s, for that ruling was given 
on a reference by the Board of Revenue 
under section 57 of tlie Stamp Act i. e., 
under circumstances under which the Act 


provides for a judicial decision as to the 
action that should be taken by a Collector in 
a^ case lie has referred nnfler .^eof inn .’'6 'o the 
(diief Controlling Uevinue Aulh' rity for its 


order.s, or which has otherwise come under it.s 
notice. But, apart from these .special pro- 
vision.s, section 32 of il»e Act makes tlie 
Collector's certificate final as to Hie admis¬ 
sibility in evidence of a document, so far as 
it.s adinissi1>ility depends on it.s being duly 
stamped. And, though the provi.so to tliat 
sectionforbidshis giving a certificate in respect 
of an instrument chargeable with a duty of one- 
anna of a promis.sory-note, rule iC allows 
him to do so, and section 7'i enacts tliat all 
rules puldislied as thereby required sliall 
have effect as if enacted by the Act. We 
are, therefore, of opinion tliat the effect of 
the Collec^ei ’s certificate i.s, under sections 32 
and 37 of the Act, that the promissory-note in 
question in thi.s case must lie deemed to have 
been duly .^tamped a.s from the date of its 
execution; that we have no power to revise 
tlie Collector’s action, and that it is for the 
High Court of Bombay to decide, on a refer¬ 
ence being made to it by the Chief Control¬ 
ling Revenue Authority of these Provinces, 
whether the ruling of the Allahbabad Higli 
Court .sliould 1)6 followed by the Collectors 
of tlie Central Provinces and Berar. 

If we were called upon to decide as to the 
correctness of the Collector’s action, we 
should, with all respect, feel obliged todissent 
from the opinion of the learned Judges of the 
Allahabad High Court. The word ‘stamp’ 
is not defined in the Stamp Act. The 
object of the Act is not to ex¬ 
clude evidence, or to enable partie.s to 
avoid their obligations on technical grounds, 
but to obtain revenue for tlie Government 
of British India, which, for fiscal pur- 
posses, is also tlie (iovernment of Berar. 
When, therefore, tlie dntj' payable on 
an instrument is one-anna, and one-anna 
lias been paid to the Government by 
the purchase of a Government stamp of that 
amount, tliongh not of the description, 
which under the Act and rules should be 
used for the instrument in question, then, in 
our opinion, the instrument “bears a stamp 
of sufficient amount Init of improper descrip¬ 
tion,” and should not beclassed asiinstamped, 
though the stamp used, instead of being a 
wrong description of "revenue stamp” (a term 
not used in the .Stamp Act), happens to be a 
stamp of some otlier department of the same 
('riverninent, wliether judicial, pistul, fore.st, 
nr telegiaph. This view seems to us in 
q?c)rdance witli equity and is supported by 
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the facts, that, not only is tliere no definition 
of, the word stamp'’ or use of the term 
‘revenue stamp” in the Stamp Act, but that 
rules that have been made under that Act 
allow tlie use of postage stamps in certain 
cases and of Court-fee stamp in otliers. 
And thougli rule Id, under whicli the 
Collector acted intliis case, was only express¬ 
ly extended to Herar by Foreign Depart¬ 
ment Notiiication No. Ofi I of the lOtii ^lay 
1910, it liad been enacted by Notification 
No. d0d2 of the 29tli June 190d, (before 
the extension of the Act to Derar by Notifica¬ 
tion No. 9(12, dated I tth May 1909) and 
having, under section 70 of tlie Act, tlie 
same etfect ns if tliereby ei:acted, sliould, 
we consider, be regarded as having, wlien 
tlie Act was applied to Herar, formed part 
of it. 

We aie also cleaily of opinion tliat re 
should allow the appeal, and lemand the 
case for retrial as liaving been wrongly 
decided on a preliminary point, though the 
plaintilT may also liave had a remedy by 
application for review. No doubt, an Appel¬ 
late Coui't will ordinarily ileal with a case as 
it stood before the lower Court, and will not 
interfere if, on the materials before the 
lower Court, the case has been riglitly 
decided. The discovery of new evidence is 
accordingly a ground of review not of appeal. 
But tlie improper rejection of evidence i.s a 
ground of appeal. And since tlie promissory- 
note in question in this case was rejected 
as unstamped, hut is now to l»e deemed ti» 
have been duly stamped as from the date f»f 
its execution, the order of the lower Court, 
tliough it may have been right wfien it was 
passed, is now shown to have been wrong, 
and should, tlierefore, be dealt witli in appeal. 
Whatever anomaly there may he in this 
result i.s due t < the action of the Legislature 
in giving tiie C’ollector's validation retrospec¬ 
tive effect. The cases tliat have been cited 
by the respondent's learned Counsel are of 
an entirely different nature, and no discussion 
of them is necessary. A parallel case would, 
we think, he tliat of a marriage rightly 
hold invalid by a Court of first instance, but 
subsequently, during the pendency of an 
appeal, validated by tlie Legislature with 
retrospective effect, as marriages with 
deceased wives’ sisters recently were in 
England. The Appellate Court would clearly 
be bound to deal witli the case, as thougli 


tlie marriage had been valid ah initio^ and if 
the first Court’s decision depended on the 
invalidity of the marriage, to set it aside 
tliough correct when it was passed, and svhen 
the appeal was filed. 

Moreover, even upon the record as it stood 
before the note was validated, it seems to us 
there ivas room for interference in appeal. 
The lovver Court was asked to decide, as a 
preliminary point, wlietlier the note 
was inadniis.sible in evidence because 
it was not duly stamped. It further set it¬ 
self the question whether, if found to be not 
duly stamped, the note could be validated. 
Its decision ou the fir.st question was correct. 
Its disposal of the second question was 
erroneous, because it obviously failed to con¬ 
sider it clearly overlooked—rule 10 afore¬ 
said. Having held that the document was 
not duly stamped, it was bound to determine 
the fuither question upon an application of 
rule lb. It was not bound by any published 
decision of tliis Court, and was, therefore, at 
liberty to entertain the view which we have 
adopted in this judgment; subject, if it found 
tliat view to lie in conllict with the published 
decision of some other Higli Court, to an ex- 
pro-ision of due respect for the dfference. 
We think that a decision, arrived at in ob¬ 
livion as to tlie law gv)vern{ng the question 
to lie decided, is,,/ar^o, bad in law and 
open to correction ou appeal; and we .should 
liave been competent to correct it, and deal 
with the (lue.stioii of validation in the light 
(‘f rule lb, even if the document had not yet 
h?en validated, assuming, of course, that its 
lejection by the lower Court was objected to 
liefore us. We feel sure that if the District 
Judge had taken tlie view that the Collector 
might validate the note under rule 10 so as 
to make it admissible in evidence, his proper 
course, after holding it to be unduly stamped, 
would have been to give the plaintiff a reason¬ 
able opportunity of moving the Collector. 
Instead of that, the plaintiff did not have his 
inadrrii.s.sible note returned to him until after 
hi.s suit had been dismissed. In our opinion, 
therefore, there Nva.s a locxu standi for this 
appeal even irrespective of the validation 
proceeding.s whicli took place after it was 
filed. 

The appeal must be allowed, the decree of 
the lower Court set aside, and the case re¬ 
manded to that Court for a fresh decision 
on the merits. The appellant will receive a 
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refund of the Court*fee on his memorandum 
of appeal, and, as we think that the plaintiff 
t-hould have got his promissory*note vali¬ 
dated sooner, other costs of this Court will 
be borne ns incurred. Costs in the lower 
Court will be dealt with by that Court when 
bnally disposing of the case. 


(s. c. 7 N. L. U. J<2). 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. ok 1!U(». 

November 2r’, l!UO, 

Present: —Mr. Skinner, A. J. C. 

MANAKJl—A pplicant 
versus 

SURA.1^1 AL —Respondent. 

Cii'il Piocednrc Cmle (Acl V of lOOH^, s. 141— 
cationjor scUiiuj aside disntissal if suit for difanlt dis¬ 
missed for default rc-admittcd. 

Where on application to pet afide an order 
diBmiBBiiig a auit for default ia itsidf diMinissod for 
defuall, an application for its ro-admission can he 
cntertaintMl under tlio provisions of section 141 of tlie 
Civil ri'occduro Code. 

Ltikhmi Chand v. Gatin Bait 7. A. .542; Lnlluhhai 
Bh'ijeram v. Bat ifatjimgavri, IS 11. 59, refiTred to. 

Civil revision against the order of the 
Additional District Judce, West Herar, 
Akola, dated the 23rd February lIUil. 

The Hon’ble Mr. M. Ji. JMdahlioy, for tlie 

Applicant. 

Sir Jhpin Krishna Buse^ for the Re.spond- 
ent. 

JUDGMENT.—This is an application 
for rovision of an order of tlie Additional 
District Judge, West lierar, re-ndniitting an 
application for re.storation of a suit to liia 
hie, which had itself been dismissed for de¬ 
fault. The only ground on which the appli¬ 
cation is supported, is tliat when section 141 
of the present Code of Civil Procedure (Act 
V of 1908) says ‘*The procedure provided in 
this Code in regard to suits shall be followed 
as far as it can be made applicable, in all 
proceedings in any Court of civil jurisdic- 
tion , it does not mean **in all proceedings'* 
but should be understood to mean *'in pro¬ 
ceedings not under the Code”, sucli as pro¬ 
ceedings under the Divorce and Registration 

cts. This contention is supported by 
Alessrs. WoodrofPe and Amir Ali’s remarks in 

tlieir Commentary on the Code at page 474. 

at with all respect for the opinion of these 
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learned authors I am not prepared to accept 
it in moditication of what seems to rne the 
clear and natural meaning of tlie words used 
by the Legislature. The applicant’s learned 
Counsel is unable to cite any judicial decision 
in support of his restrictive interpretation. 
And the decisions of Mahmood, J., in Luhhini 
Chand V. Outio Bai (1), ai d of Sargent, C. J , 
and ilayley, J., in Lallubhai Bhajcram v. Bai 
Magangavri i'2)t on the corresponding provi¬ 
sions of section (U7of Act XIV of 18r2 are 
against it. The only change made in these 
provisions by the new Code is in tlie direction 
of widening them by the oinis.sion of tlie 
words ‘ctlierthan suits and appeals”. And 
by giving .secticn 111 of the new Codean 
nnre.stricted interpretation the Couits are 
enabled to comply w’ith the spirit of sections 
151 and 153 of the new Code, and tio sub¬ 
stantial j'ustice, unfettered by technicalities. 
No doubt a party who has been guilty of re¬ 
peated carelessness deserves to sulfer for it, 
but this is a a^atter for consideration in deal¬ 
ing witli an application for restoration on its 
merits. The suit lias .so far not been re¬ 
admitted, but only the application for re- 
admission, and no cause for interference in 
revision with its restoration having been made 
out, tlie application fails, and is dksniissed 
with costs. Counsel’s fee Rs. 150. 

A pplication disni issed, 

(1-7 A 542. 

(2) 18 13. 59. 


(s. c. 5 L. R. n. 221; 4 Bur. I.. T..5S). 

LOWER BURMA CHIEF COURT. 

FULL BEIMCH, 

Ckiminal Rekekenc'e No. 43 ok l!)lu, ARisiMi 
OUT OF Ckiminal Appeal No. 345 ok 1910. 

September 8, 1910. 

Present :—Sir Charles Fox, Kr., Chief Judge, 

.ilr. Justice Hartnell and 
Mr. Justice Twomey. 

PO THAUNG— Appellant 

versus 

EMPEROR— Respondent. 

Jurisdiction—Crime committed on lli<jh Seas _ 

Territorial tenters—Jurisdiction niffiin one nuiriiie 
league tf the conAls—Penal Code (Act XLl'of l8G0y, ss. 
'> to l—Limilalioit on the i»iicer (f the Indiiu !.r, 



laliirc—Crimitinl rrocrtiiirc Code (Act V of 1898^, 

of the u ord *Tc> , li«n/ in the ftrut jn-oviso 
to ,<erlii>n—]Vhether Indian or linglish fan' ajipUcnhlc 
for the trial and punishment of such offcnccif. 

Where a person commits the olTenco of tnurdcr 
on a British sliip ancliored opposite the numtli of tlie 
Ye riv('r, in the Alunerst. District, iind is convicted 
and sentenced to death hy tlic Sessions Court of the 
Tenasserirn Division: 

Held, that th«.’ Tenasscrini Sessions Judge has 
jurisdiction over tlie case, such j'.;risdicti<m Imving 
been confcire<l njion him by tlie A«lmiialiy OtYonces 
Act, 1840, section J. the Admiralty Jurisdiction Act, 
18(30, section l,and section 6S(3 t)f the M<ucliant 
Ship]>ing Act, 1894 

A Court of Criminal Justice in Britisli India (h'al- 
ingwitha Native Imlian subject of llis Maje.sty 
for an offence alleged to have bi'en c<*mmitteil by him 
on the high si'a^ is bound to apply the pn.ivisions ot 
the Indian I’eiuil Cod.' to the act or acts allcgtui 
against him. 

The word ‘territory' used in th«' lir.'t }iroviso to 
section 188. Criminal rroceiluro C’mle, ref.-rs only to 
teriilories of any Native I’l ince or Cliief in India, and 
it cannot include the hieh seas sin<-c they are mu 
])art of the teirit<iries of any State. 

Appeal from tlie order of the Ses.«5ions Judge 
of Tenas.'erim Division, dated thelCth day 
of JuneD‘10, passed in Ses.sions Trial No. 
8 of IfilO, convicting tlie appellant of the 
offence under section oD2 of the Indian 
Penal Code. 

Nlr. ttodjrei/y Assistant Government Advo¬ 
cate, for the Crown. 

JUDGMKNT. 

Twomey, J.—Tlie present ca.^e i.s clearly 
covered by tlie English Statutes which con¬ 
fer on Indian Courts jurisdiction for dealing 
with offences committed at sea. The offence 
was murder, puni.shable in England a.s in 
India with death and was committed on a 
British ship on the higli seas by a Native 
Indian subject (whether witliin or without 
“territorial waters ’ seems immaterial). The 
Tenasserirn Sessions Court had juri.«:diction 
and authority to try, hear, determine and 
adjudge the offences as // it had been 
committed nithin the limits of the Amherst 
District (Section 1 of 1- and PJ Viet., Chap. 
96 read with 23 and 24 Viet., Chap. 88). 


Under section 2 of 12 and 13 Viet. Chap. 
96 it was provided that offences tried under 
that Statute should be pnnishod a.s if the 

offences were committed, inquired into, tried, 

determined and adjudged in England, But 
this proviso was rendered ineffectual by the 
Statute 37 and 38 Viet. Chap. 27, which 
lays down that the punishment is to be 
such as might lie inflicted if tlie offence 
^lad been committed within the lodal juris¬ 


diction of the trying Court. Subsequently* 
section 2 of 12 and 13 Viet. Chap. 96, 
was repealed altogether by a Superannuated 
Laws Repeal Act (54 and 55 Viet. Chap. 67). 

Criminal law may be considered as con¬ 
sisting of tw'o parts—the law of procedure 
and the law of penalties. I think it may 
reasonably be argued that by the Statute 
12 and 13 Viet., Chap. 96 and 23 and 24 
Viet., Cliap. 88, it was intended to apply 
the Indian law of Procedure including 
the law of Evidence, to cases like the pre¬ 
sent, while it was intended by the latiec 
Statute 37 and 38 Viet., Chap. 27, to ap¬ 
ply the substantive law of penalties in force 
in India, i. e., the Penal Code. 

Tliis view appear.s to be in accordance 
wifli the Bombay Higli Court decision in 
(^ncen-h'mpress y. Sheik Abdool Tiahimr.n (1) 
and King-Emperor v. The Chief Officer of 
the S. S. Mushtari" (2). The analogous 
case of i^ueen-Empress v. Barton (31 may 
also he referred to as indicating that in 
trying persons under Admiralty jurisdiction 
the ordinary piactice of local Courts is to be 
followed. 

At tlie same time, there is much to be 
said for the view tliat the substantive law 
to be administered under Admiralty jurisdic¬ 
tion is still (he law of England and not 
the law of India. The jurisdiction was 
formerly e.vercised under Statutes of Will, 
in and Geo. HI by Special Commissioners 
appointed for the purpo.se and the preamble 
of the Statutes 12 and 13 Viet., Chap. 96, 
expre.ssly refers to those earlier Statutes. 
Thus it may be contended that the jurisdiction 
transferred from the Special Commissioners 
to the Colonial (and afterwards the Indian) 
Court was the jurisdiction to try offences 
which had formerly been triable only by 
the Special Commissioners. Those offences 
were offences created by the English law, 
and [in the words of Mr. J. D. Mayne (4) 
if the facts charged constitute no offence 
punishable in England, or an offence of a 
different character, the law of England 
mu^t be looked to and not that of the Colony 
(or of India). If this view be correct, then 
it should, no doubt, be held that section 3 of 
the Statute 37 and 38 Viet., Chap. 27, docs 

not affect the substantive penal law at all 
(I) 14 U. 227. 

(2' 25 n. 636. 

(3) 16 C. 238. 

(4) Ciimiual Law yf India p. 312} 3rd Kdition, 1904. 
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but merely applies to the English Penal 
law the scale of punishments provided by 
the Indian Penal Code. The point dealt 
with above is not of vital importance in 
the present case, for tliere can be no doubt 
that the facts charged against the appel¬ 
lant, Po Thaung, constitute the offence of 
murder at English law as well as murder 
under the Indian Penal Code. But it is, 
nevertheless, desirable to have a detinite de¬ 
cision as to what substantive law—the Indian 
Penal Code or the English law—should be 
applied by the Criminal Courts in trying 
offences under the Statute 12 and Id Viet. 
Chap. 96, or under section 686 of tlie Mer¬ 
chant Shipping Act, 1894 
As^ regards section 188 of the Code of 
Criminal Procedure, 1898, it seems doubtful 
whether this section was intended to apply 
at all to offences committed cn the Iiigh seas. 

1 cannot find in any reported case that the 
section has been so interpreted. It appears 
probable that all reference to the high seas 
was advisedly omitted from section 188, 
because it was recognized that offences com¬ 
mitted at sea were already fully provided for 
under the English Statutes conferring Ad¬ 
miralty jurisdiction on the Indian Court. 

The section as it stands, however, is certain¬ 
ly wide enough to cover offences committed 
on the high seas and, as my learned colleague 
points out, the Statute 32 and 33 Viet., Chap, 
yb, expressly empowered the Indian Legis- 
ature to make laws and regulations for 
^ ative Indian subjects Svithout and beyond 
as well as within” British India. It may 
also be observed that if section 188 is applied 
0 offences committed on high seas it is beyond 
quMlion that the substantive law to be applied 
to British Indian subjects is the Indian Penal 
^ode. But it appears to me that no 
n lan Legislature can derogate from the 

the already existing Statutes 
p *oh confer Admiralty jurisdiction on 

Courts in British India. Section 
can at most confer on the Courts a con¬ 
current jurisdiction .side by side with the 

S^atut°*^*°^ by the Admiralty 

Statute 12 and 
lot., Chap. 96, the Indian Penal Code 
cannot be applied even to Native Indian 
a jeots, it will be convenient in future for 
our 8 trying such cases as this to obtain the 
no ion of the Local Government under 


section lb8 so as to try the case under the 
Indian Penal Code. But the elfect of not 
obtaining such sanction can, in my opinion, 
only be to leave the Statute 12 and l.S Viet., 
Chap, 96, to its operation in the particular 
case which has to be tried. And 1 would 
hold that this is the only effect of the omis¬ 
sion to obtain sanction of the Local Govern- 
ment in the present case. 

The questions which I would refer to a Pull 
Bench are, therefore, as follows:— 

(1) Is the trial in the present case void 
for want of sanction of the Local 
Government under section 188 of 

the Code of Criminal Procedure, 
1898? 


(2) In trying Native Indian subjects for 
offences committed on the high 
seas, is the Indian Penal Code or the 
law of England to be applied as the 
substantive law governing the case? 

Hautnoll, J.—Mauiig Po Thaung has been 
found guilty of murder under section 302 of 
tlie Indian Penal Code for causing the death 
of one Nga To on the night of the 15th 
December last, and has been sentenced to 
deatli. He appeals against the conviction, 
Tlie murder is alleged to have been com¬ 
mitted on a three-masted kattooov native sail¬ 
ing vessel, which is said at the time to have 
been anchored opposite the mouth of Ye 
river, which is in the Amherst District. Nga 
Po Thaung appears to be a native of the 
Tavoy District. The murder, if it took place, 
was committed at sea, and the first point for 
consideration seems to be as to the jurisdic¬ 
tion of the Sessions Court of the Tenasserim 
Division to try the case, and as to the law to 
be applied to it. The scene where the alleged 
crime is alleged to have taken place is pro¬ 
bably within three miles of low-water mark’ 
but there is no positive evidence on the 
point, and so it becomes necessary to examine 
the position not only on the supposition that 
the scene of the alleged crime was within 
three miles of low-water mark, but also that 
it might have been beyond that limit. 


- 0.0 juiisuici/ion or the oessions 

Court of the Tenasserim Division to try the 
case, there seems to me that there is no doubt 
that such is conferred on it by the Admiralty 

Offences Act, 1849 (12 and 13 Viet., Chap 
96), section. I, the Admiralty Jurisdiction 
Act, 1860 (23 and 24 Viet., Chap. 88). section 
1 and section 686 of the Merchant Shipping 
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Act, 1S94 (57 and 58 Viet., Chap. 60). It 
seems probable tliat Maiing Po Thaung was 
lirst arrested for the offence with which he 
is charged within the limits of the Moulmein 
Township, and the tliought presented itself 
to my mind that it might be a question as 
to whether, if tliis is so, he ouglit not to have 
been tried by jury in view of the Judicial 
Department NotiHcation No. 20 of the 
Government of Burma, dated the 29th 
January 1910, which directs tliat the trial 
before the Court of Session for tlie Tenasserirn 
Sessions Divi.^iion of all offences alleged to 
have been committed in the Moulmein Town¬ 
ship of the Amherst District sliall be by jury; 
but on consideration I am of opinion that this 
was not necessary, in tliat the alleged offence 
did not occur within tiie limits of tlie ^loul- 
mein Township and for offences committed 
outside that township the procedure of the 
Sessions Court of the Tenasserim Division 
is to try accused persons with tlie aid of 
a.«sessors. Maung Po Thaung, was tried 
with the aid of asses.sors, and the Court 
that tried him was clearly given juris¬ 
diction to do so by section 086 of the 
Merchant Shipping Act, 1894 (57 and 5> 
Viet., Chap. 60). 

Tlie second point for consideration is as to 
the law that should have been applied at the 
trial. Sliould it have been the Indian Penal 
Code, or the fcinglish law Y I will first deal 
with the alleged crime on the supposition 
that it occurred at a distance of more than 
three miles from low-water niaik. In the 
case of The (^uetn v. Thompson (5), v. 

Vjlmstone (6) and (Inepn-Empres'i v. (.hnniing 
(7), it was held that in the case of offences 
committed on the higli seas they must be 
treated as offences against Knglish law; lint 
in the case of (^neen Empress v. Sheik Alelonl 
Bahiman (l)it was held tliat tlie Indian 
Penal Code wa.s applicable to trials in 
India for offenced committed un the high 
seas. The soundness of tlie rulings in the 
cases of 'J'he (^ueen v. Thompson (5) and lieu- 
V. Ehnsfone (6) was not questioned; but it 
was held tliat the Courts (Colonial) Jurisdic¬ 
tion Act, 1874 (d/ and oS \ ict., Chap. 2/) 
had altered the law applicable. The ca-^-e 
was one of the yearl8S9. In order to de¬ 
termine whether the Knglish law or Indian 

id) ^ Bell. I>. It., Cr. 1. 

7 Bum. H. C. K. Cr. 8U. 

^7, 21 C. 782. 


Criminal law is applicable in the present 
case it is necessary to examine both English 
and Indian Legislation. The accused person 
in the present case appears to be a Native 
Indian subject, and the kattoo or brig seems 
to have been owned by a native Indian sub¬ 
ject, and .so to have been a British ship as 
divstinguislied from a foreign ship. The Ad¬ 
miralty Offences Act, 1849, already mention¬ 
ed, gave the Indian Courts jurisdiction to 
try the case. The preamble of it is as fol¬ 
lows. 

After reoiting that by an Act, 10 and 11 
Will. Ill, Chap. 7, it is enacted, that all 
piracies, felonies and robberies committed on 
the sea, or any haven, river, creek or place 
wliere the admiral or admirals have power, 
authority or juri.sdiction, may be examined, 
inquired of, tried, heard and determined and 
adjudged in any place at sea or upon the land 
in any of His Majesty's islands, plantations, 
colonies, dominions, forts or factories, to be 
appointed for the purpose by the King’s com¬ 
mission, in the manner therein directed, and 
according to the Civil law and the method and 
rules of tlie admiralty; and that by 46 Geo. 
Ill, Chap. 5 1, it is enacted, that all treasons, 
piracies, felonies, robberies, murders, con- 
.spiracies and other offences of wliat nature 
or kind so ever, committed upon the .sea, or in 
any liaven, river, creek, or place where the 
admiral or admirals have power, authority, 
or jurisdiction may be imiuirod of, tried, 
heard, determined, and adjudged, according 
to the common course of the laws of this 
realm used for offences committed upon the 
land within thi.s realm, and not otherwise, ni 
any of His Majesty’s island.s, plantations, 
colonie.^, dorainion.s, forts, cr factories under 
and by virtue of the King’s commission or 
commissions under tlie Great Seal of Great 
Britain, to be directed to commissioners m 
the manner and with the powers and au¬ 
thorities therein provided; and that it is ex¬ 
pedient to make further and better provi¬ 
sion for the apprehension, custody, and trial 
in Her Majesty’s islands, plantations, colonie.s 
dominions, forts, and factories of persons 
charged with the commission of such offences 
on the .sea, or in any such haven, river, creek, 
or place as aforesaid ” 

Then follows the first section of tlie enact¬ 
ment, which is as follows;— 

“that if any person within any colony 
shall be charged with the commission of any 
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treason, pirnoy, felony, robbery, murder, con¬ 
spiracy, 01 ’ ujiy other offence, of what nature 
or kind soever, coramitted upon the sea, or in 
any haven, river, creek, or place wliere the 
admiral or admirals have power, autliority, 
or jurisdiction, or if any person cliar/jed with 
the commission of any such offence upon the 
sea, or in any such haven, river, creek, or 
place shall be brought for trial to any colony, 
then and in every such case all Magistrates, 
Justices of the Peace, public prosecutors, 
juries, Judges, Courts, public ollicers, and 
other persons in such colony shall have and 
exercise the same jurisdiction and authorities 
for inquiring of, trying, hearing, determining 
and adjudgingsuchoffences, anti they arehere- 
by respectively authorized, empowered, and 
required to institute and carry on ail such 
proceedings for the bringing of sucli person 
so charged as aforesaid to trial, and for 
and auxiliary to and consequent upon the 
trial of any such person for any such offence 
wherewith he may be charged as aforesaid, 
as by the law of such colony would and 
ought to have been had and exercised or 
instituted and carried on by tliein respective¬ 
ly if such offence had been committed, and 
such person had been charged witli having 
committed the same, upon an.\' waters situate 
within the limits of any sucti colony, and 
within tlie limits of the local jurisdiction 

of the Courts of Criminal Justice of such 
colony.” 


It will be observed that the Statute is one 
to make furtlier and better provision fortlie 
appreliension to custody and trial of persons 
charged with the commission of offences on 
the sea. The law applicable to British ships 
on the higli seas is beyond doubt in the 
absence of special legislation, the English 
ftw and it seems to me to be clear that the 
‘ I'ntute is one that deals with procedure only 
and that it provides for the trial of such acts, 
as are offences according to the law of 
jugland, and enacts tlmt the procedure of the 
British possession to which an offender shall 
be brought for trial shall he followed. It 
su stitutes for King’s Commissioners the 
or inary Courts in British possession; but it 
was never meant, in my opinion, that the 
pena law of the colony, where the trial takes 
P ace, should be the law by which the ac¬ 
cused person should be adjudged. Wlien 
ley are on a British ship on tlie high seas, 
le aw applicable to accused persons, in the 


absence of special legislation, is clearly that 
of England, as tlie ship inlaw is considered to 
l)p a part of England. Tiie Courts (Colonial) 
Jurisdiction Act, li:74, seems to rn« to have 
made no change as the penal law applicable. 
It is an enactment that merely deals with 
punishment and sentences. Indeed, in its 
proviso it assumes that the crime or offence 
the accused is found guilty of may not be one 
punishable by the law of the colony in which 
the trial takes place. I am, therefore, of 
opinion tliat tlie law applicable to the accused 
in the present case is the Erigli.sh penal law in 
the absence of express legislation to the con¬ 
trary, if tlie crime was committed outside the 
tliree-miie limit. 

And this brings me to tlie consideration as 
to whetlier such express legislation exists. 
Section 4 of the Indian Penal Code is to the 
following effect:— The provisions of this 
Code apply also to any offence committed by 
any Native Indian suljject of Her Majesty in 
any place without and beyond British India.” 
'J’his section repealed a former section and 
was made law by section 2 of Act IV of 
IbffS of tlie Indian Legislature. It is for 
consideration as to wlietlier it was within 
the power of the Indian Legislature 
to legislate for offences ommitted beyond 
British India by Native Indian subjects; 
bub the matter seems to have been set at 
rest by the Indian Councils Act, 1SG9 (;I2 
and dd Viet., Chap. 98), an Act of Parb'a- 
mint which enacted in section 1 as follows: — 
'Eromand after the passingof this Act the 
Governor-General of India in Council shall 
have power at meetings for the purpose of 
making laws and regulations for all persons 
being Native Indian subjects of Her Majesty 
her heirs and successors without and beyond 
as well as within the Indian territories under 
the dominion of Her Majesty.” This provi* 
sion of law by the Imperial Parliament seems 
to be sufficient to authorize the Indian 
Legislature Jo provide, as it has done, that the 
provisions of the Indian Penal Code shall apply 
to Native Indian subjects of Her Mijesty 
without and beyond British India. It would, 
therefore, appear that if the crime in the 
present case took place outside the three- 
mde limit the la w applicable to the accused 
por.son, Po Thaung, is the Indian Penal Code. 

An ! now I come to section ISo of the Criminal 
Proceliire Cole (Act V of 1838), which, 
among other provisions,enacts as follows:-! 
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**When a Native Indian subject of Her 
Majesty commits an offence at any place 
without and beyond the limit of British India 
be may be dealt with in respect of such 
offence as if it bad been committed at any 
place within British India at which he may 
be found provided that . . . the sanction 

of the Tjocal Government shall be required.” 
This provision of law seems to be authorised 
by the Indian Councils Act, 1S69, already 
quoted. But there is no sanction to prosecute 
Maung Po Thaung under section 302 of tlie 
Indian Penal Code assuming that tlie murder 
alleged took place outside the three-mile 
limit and so it is for consideration as to 
whether, in tlie absence of such sanction, 
assuming that the murder alleged took place 
outside the three-mile limit, the proceedings 
are not null and void. The question seems 
to be whether, in spite of the provisions of 
the Admiralty Offences Act, 1S4-9, and section 
6Sd of the Jlerchant Shipping Act, ISP t, the 
provisions of section ISS of tlie Code of 
Criminal Procedure, ISOS, must prevail. In 
that by the Indian Councils Act, 1>G0, the 
Imperial Parliament delegated its authority 
to the Indian Legislature to make laws for 
its Native Indian subjects beyond British 
India and empowered that Legislature to so 
make laws, it .seems to me to he a question 
as to wliether the proceedings in tlie present 
case are not void in view of the proviso to sec¬ 
tion 18':: of the Code of Criminal Procedure, 
1898. 

Iwillnow deal witli the case a.ssuming 
tliat the alleged crime took place within 
the three-mile limit. If it did, did it take 
place within Indian territory? The matter 
was discussed in the case of Jirg. v. Kastya 
Rama (8) hut that was a case decided before 
the great case of Thef^nepu v. Keyu (9). That 
was a case in whicli the prisoner was indicted 
at the Central Criminal Court for 
manslaughter. He was a foreigner and in 
command of a foreign sliip passing within 
three miles of the shore of Kngland on a 
voyage to a foreign port and wliilst within the 
distance his ship ran into a Britisti ship and 
sank her, whereby a passenger on board the 
latter ship wa.s drowned. The facts of the 
case were such as to amount to manslaughter 
by English law. It was held by the majority 
of the Court that the Central Criminal Court 

f8) 8 Bom. H. C. R. Cr. 63. 

(9) (1870) 2 Kx. Dn. 63. 


had no jurisdiction to try the prisoner for the 
offence charged, and the whole of the majority 
of the Court held that prior to 28 Hen. VIII, 
Chap. 15, the admiral had no jurisdiction to 
try offences by foreigners on board foreign 
ships whether within or without the limit 
of three miles from the shore of Eng¬ 
land, that that and the sub.sequent 
Statutes only transferred to the Common Law 
Courts and the Central Criminal Court the 
jurisdiction formerly possessed by the. 
admiral, and that, therefore, in the absence of 
statutory enactment the Central Criminal 
Court had no power to trj’’ such an offence. 
Two learned Judges—Kellj*, C., and Sir R. 
Phillimor—further held that by the principles 
of international law the power of a nation 
over the sea within three miles of its coasts 
is only for certain limited purposes, and that 
Parliament could not consistently with those 
principles apply the English criminal law 
within those limits. The result of that case 
was the passiiig of the Territorial AVaters 
Jurisdiction Act, 1878 (41 and 42 Viet., 
Chap. 73), wliereby it was declared that the 
rightful jurisdiction cf Her Majesty e.xteiids 
and has always e.xtended over tlie open seas 
adjacent to the coasts of theL^nited Kingdom 
and of all other parts of Her l^Iajesty’s 
dominions to such a distance as is necessary 
for tlie defence and security of such dominions, 
and it was enacted that within one marine 
league of the coast measured from low-water 
mark, an offence committed by a persou, 
whether he is or is not a subject of Her 
i^Iajesty, is an offence within the jurisdiction 
of the admiral .... and the person 
who committed .such offence maj- I e arrested, 
tried, and punished accordingly. In view 
of the discussion and' decision in the case of 
The (^H^en v. Keyn (9), it seems to me that in 
the absence of the express authority of the 
Imperial Parliament the provisions of the 
Indian Penal Code cannot be held to extend 
over the seas adjacent to British India for 
a distance of three miles from low water limit 
on the ground that tlie seas within such limits 
are a portion of the territory of British 
India. Therefore, assuming that the murder 
alleged to have taken place in the present 
case did take place within three miles of low- 
water mark, I am unable to hold that the 
Indian Penal Code is applioable on the ground 
that the coast within three miles of low- 
water mark is a portion of the territory of 
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British India. In my opinion the offence, 
if it took place within the three-mile limit, 
must be regarded as one that took place on 
the high seas, and so within the jurisdic¬ 
tion of the admiral, as is declared by the 
Territorial Waters Jurisdiction Act, 187S. It 
must be held to have occurred beyond British 
India, and so the same considerations apply 
as to the law applicable as if it had occurred 
beyond the three-mile limit, and the same 
question arises as to whether the proceedings 
are not null and void for want of sanction 
of the Local Government under the provisions 
of section ISS of the Code of Criminal 
Procedure. 

Since writing the above, my learned 
colleague has considered the matter and 1 
have had the opportunity of readingthe views 
which he has expressed. 

I concur with him in referring to a Full 
Bench the following questions: — 

(1) Is the trial in the present case void 
for want of sanction of the Local 
Government under section ISS of 
the Code of C riminal Procedure, 

1698 V 

(2) In trying Ni tive Indian subjects 
for offences committed on the In'gh 
seas, is tlie Indian I'enal Code or 
the law of England to be applied 
as the substantive law governing 
the case Y 

OPINION (JF THE FQLL BENCH. 

Ih^!£, C. J.— U will be convetiient to answer 
the second of the questions referred first. 
Section 2 of the Indian Penal Code makes 
^ery person within the territories vested in 
Her late Majesty by the Statute 21 and 22 
> ict., Chapter lOd, liable to punishment 
under the Code for every act or omi.ssion 
contrary to its provisions of which he shall 
e guilty. Section 4 of the Code enacts 
t lat its provisions apply also to and offence 
wmmitted by any Native Indian subject of 

er Majesty in any place without and 
beyond British India. 

The terms are the widest; there is no 
restriction on them: consequently, a Native 
ndian subject is liable to punishment under 
e Indian Penal Code for every act contrary 

done or omitted by him 

on the high seas or elsewhere outside British 

India. 

Seotion 3 of the Code enacts that any 
peison liable by any haw passed by the 


Governor-General of India in Council to be 
tried for an offence committed beyond the 
limits of British India shall be dealt with 
a^^cording to the provisions of the Code for 
any act committed outside British India in 
the same manner as if such act had been 
committed in British India. Section 188 of 
tlie Code of Criminal Procedure, 1898, 
passed by the Governor-General of India in 
Council enacts that when a Native Indian 
subject of Her late ^lajesty commits an 
offence at any place without and beyond the 
liaiits of Hr tisli India be may be dealt with 
in respect of such offence as if it bad Iieen 
committed, at any place within British India 
at which be may be found, provided that if 
there is a Political Agent for the territory 
in which the offence is alleged to have been 
committed, such Agent certifies that in bis 
opinion the charge ought to be inquired into 
in British India; and where is no Political 
Agent for the territory, the Local Govern¬ 
ment give-i its .sanction. These provisions 
appear to clearly make it incumbent upon 
an Indian Court dealing with a Native Indian 
subject for an offence committed anywhere 
outside of Britisli India to apply to him the 
law as to offences laid down in the Indian 
Penal Code. The high seas are notdifferentiat- 
ed from any other part of the world outside 
of British India. 

Iwould give the following answer to the 
second (iue.*<tion referred: — 

A Court of Criminal .Justice in British 
In.Iia dealing with a Native Indian subject 
of His Majesty for an offence alleged to have 
been committed by him on the high seas is 
hound to apply the provisions of the Indian 
Penal Code to the act or acts alleged against 
him. 

The answer to the first question appears 
to me to depend upon the meaning to he 
attached to the word territory” in the first 
proviso to section 188 of the Code of Criminal 
Procedure. 

In view of the context and of the limita¬ 
tions on the powers of the Indian Legislature, 
which are fully dealt with in Chapter V of 
Sir Courtenay Hbert’s “Government of 
India” it appears to me that the word is 
used in this proviso in reference only to 
territories of any Native Prince or Chief in 
India. The word cannot include the high 
seas, since they are not part of the territory 
of any State. Assuming that the offence 
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iillegecl against the accused in the present 
case was committed on the high Seas, I 
would answer the first question referred in 
the negative. 

HaRTNOLL, J.--For the reasons given in my 
order of reference I concur in tlie answer 
proposed hy the learned Cliief Judge to the 
second question. 

The aijswer to the first question seems 
to me to be the more difficult one to give. 
The words of section 188 of the Code of 
Criminal Procedure, 18!>8, are wide enoueh 
to cover tlie cases of Native Indian .subjects 
charged with committing offences on the 
high seas; but it is necessary to look at ti»e 
intention of the Legislature in enacting that 
where there is no Political Agent the sanc¬ 
tion of the Local Cioverninent shall be 
required before inquiry is made into a charge 
of an offence alleged to have been committed 
outside British India. Ccmsidering that there 
were Acts of the Imperial Parliament 
empowering British Indian Courts to inquire 
into and try offences committed on the high 
seas, it would seem to he urdikely tliat the 
Government of India would legislate in a 
manner that may be .«aid to conflict or be 
inconsistent witli sucli Acts: and taking 
the first proviso to section IfcS as a wliole 
it would seem to be a reasonable construc- 
toin to put on it tliat the wliole of it must 
refer to definite territories and not to the 
high seas. The first part of it only refers 
to territories, and it is reasonable to assume 
that the last portion (T it only refers to 
territories where there are no Poltical Agents. 
I, therefore, concur with the learned Chief 
Judge in answering the first question in the 
negative. . 

Twomey, J.— I concur as to both questions. 


(s. c. 14 (). C. tr)). 

OUDH JUDICIAL COiM M.SSION LIUS 

COURT. 

First Civil ArriOAL No. Sfi ok 1910. 
December 22, 1910. 

Fresent '.— ^Ir. Chamier, J. th 
IMAMl—D efendant 
versus 

MOHAMMAD YUSAF and others — 

Plaintiffs. 

Civil Procedure Code (Art V f-/lOOS^, 8. 02— Suit 
(ujnh.Ht (rexiiassu-r /or j^ofneiodon of trimt jnopciiij, 

n.oniluina 


A suit for possession cannot be maintained under 
section 92 of Act V of 1908 against a trespasser in 
]>osscssion of trust property. 

Uudh Singh v. Niradbaran, 2. C. b. J. 431; Budree 
Das/i V, Chooni LaJ, 33 C. 789; 10 C. W. N. 08J; Kozi 
}[u»8<in V. Sagitn Balkrinhnfi, 24 B. 170 and Huseini 
Begam v. Collector of Moradahady 20 A. 46, followed.^ 

Ghaznfar Jlnsain Khan v. Fniiflr Hognein, 28 A. 
112; 2 A. L. J.59I; A. W. N. (1905) 208, referred to. 

Appeal against the decree of the District 
Judge, Fyzabad, dated the 30th June, 1910. 

Mr, Sami Vllah Beg^ for the Appellants. 

Mr. Mumtaz Husain, for the Respondents. 
JUDGMEM’.—This is an appeal in a 
suit under section 92 of the Code of Civil Pro¬ 
cedure. The plaintiffs’ case was that a mosque 
and four shops in the town of Nawabganj 
were held formany years by one Khuda Baksh 
the father of the first defendant, as mutawalli 
that two mortgages of two of the shops made 
by Khuda Baksh in 1901, in favour of the 
second defendant are invalid; that Khuda 
Baksh died in 1908, and that his son the 
first defendant being a minor is unfit to act 
as mufawalli. Tlie second defendant who was 
appointed guardian ad litem of the first de¬ 
fendant put in a defence for both defendants. 
He pleaded that the suit was not maintain- 
a ble under section 92 of tiie Code, there being 
no trust for purposes of a charitable or religi¬ 
ons nature within the meaning of that section, 
tliat the mortgages of the two shops were 
valid and that he was in posse.ssion of the 
mosque and the other two shops as manager 
on behalf of the first defendant. 

The Court below has found that the whole 
of the property was and is waqf and Khuda 
Baksh was in posse.ssion as mutawalli] that 
tlie suit is maintainable; that the question 
whether tlie mortgages were valid could not 
he decided in tlie suit, and that the first de¬ 
fendant was at present unfit to be mutawalli* 
The learned . udgo has appointed a Taluqdar 
named Chowdhri Rashid-ud-din to be mnta* 
walli jointly with the first defendant till the 
latter comes of age. 

The mosque was built about 50 years ago 
and there is no direct evidence that either 
the mosque or the shops were ever made tvaqf 
but Khuda Baksh obtained possession of the 
mosque and shops in execution of a decree ob¬ 
tained by him in a suit in which he claimed SvS 
vxvtnwalli. This is strong evidence that they 
were the tvcqf property for Khuda Baksh 
was the heir or one of the heirs of the person 
who built the mo'^quo and shops and hiS 
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stafeinent that he was entitled to them as 
mutawalU was against his interest. I agree 
with the Court below that the rao.sque and 
shops are ivaqf property and that Khuda 
Bakhsh held them as The first 

defendant would, but for his minority, be 
entitled to possession of the property as mnfa- 
walli. Thb suit as against liim is c-learly 
maintainable and it is clearly maintain¬ 
able against the second defendant so far as he 
claims to be in possession as manager on be¬ 
half of the first defendant. The only questions 
which admit of any doubt are whether the 
mortgages made by Khuda JUkhsh can and 
ought to be declared to be invalid in this .suit 
and, if this is answered in tlie atfirmative, 
whether an order can be made in this suit for 
tlie ejectment of the .second defendant from 
the two shops whicli be holds as mortgagee. 

The Calcutta High Court now holds tliat 
the suit contemplated by section 9- of the 
present Code of Civil Jb-ocedure (which re¬ 
places section 53!) of the Code of It'S'J) i.s oi.e 
directed against trustees and that the section 
does not apply as against strangers. [See 
Budh Singh v. Niradbaran '!) and thidree Das 
V. Chootii Ltd (2)]. Tlie !i)mbay High 
Court take.s the same view [see Knzi llfinmin 
V. Sagun Bolkrishna (3)J. The same view 
was taken by the Allaliahad High Court in 
Jluseini Bogam v. Collector oj Moradobad ( l). 
These authorities make it clear that suits fur 
possession cannot be maintained under section 
92 against a trespasser in possession of trust 
property, 'I'liere remains the iiuestion 
wliether the prop»*iety of alienations of trust 
property can be discussed in sucli a suit. In 
the case of Chazofftir Jlusain Khan v. Yuw<ir 
Hoosein (5) it was held that it is competent 
to the Court in such a suit to decide whether 
alienations of tlie trust property are valid 
provided that the nece.ssary parties are before 
the Court, It is uneeessary to decide tliis 
question for the Court below has declined 
to decide whetlier the mortgages in favour of 
the second defendant are valid or not and 
as there is no appeal by the plaintifTs-respond- 
ents the question cannot be discussed in this 
Court. 

Following the decisions of the Calcutta, 
Bombay and Allahabad High Courts mention- 

(1) 2 C. L, J. 431. 

(2> 33 C. 7H9; 10 C. W. N. 6fal. 

^3) 24 B. 170. 

(4) 20 A. 40 

(5) M A. 112; 2 A. I. J r>01; A. W. X. (lUO.")) 208. 


fed above, 1 hold that this Court cannot order 
tlie di.spossession of the second defendant 
from shops Nos. 181 and 18*2 which be holds 
as mortgagee. The order of tlie Court below 
is set aside as regards delivery of these two 
shops, it being declared instead that they are 
part of the property. The defence hav¬ 
ing sub.stantially failed the order of the Court 
below as to costs will stand and 1 make no 
order as to costs in this Court. 


(p. c. 14 0. C. G8). 

()i:OH JCDICIAC COM.MISSIOHR’S 

CO CRT. 

Skcono Civil Appeal N'o. 121 of liUO. 

January 13, 1911. 

J'reneht-.- Mr. Cbamier, J. C. 

SAMPAT- I'lainuff 
xersnu 

GAVRI SHANKAR and others— 

Defendants. 

Cluiukiiliir’s of lUrfhi^ (irol Drnlhs, 

of — rHilif lii’Cord—hhidcnco Art d oj 

p. 3i». 

An tnUi-v ill a DmnAidcfr’s Register of Birtlis ami 
Deallis was rcli<‘(l upon as proof of tlie date of tin* 
hirlliof a p'TSon Tim entry was admittedly not 
mnile Ijv the CVmuAidor and ti'ore wu.s no ovidejice 
that it was inado hy any other piihlie servant or that 
it was the duty of any puhlic servant to make it: 

Ui-ld, that tin* register was not adinissiMe under 
seclioh 35 of the Kvideiice Aet. 

Appeal against the decree of the Sub¬ 
ordinate Judge, Barabanki, dated the 3rd 
February 1910, reversing that of Hie 
.Mnnsif, Fatehpur, dated 22nd December 
1909. 

Pandit Makhan Lnl^ for the Appellant. 

Mr. llWni, for the Respondent.s. 

Jl'DGMFNT.—The respondents in exe¬ 
cution of a money-decree obtained by them 
against one Bliagwant, attached a two-anna 
share in a grove as the property of Bhngwant. 
Tbeieupon, the appellant objected that he 
held a two-anna share as mortgagee from 
Bliagwant under a deed dated July 3rd, 1908. 
His objection was thrown out and he then 
brought the suit out of which tliis second 
appeal has arisen. 

One of the defences to the suit put forward 
by the respondents was that at the time of 
the alleged mortgage Bhagwant was a minor 
and, Hierefoie, tlie mortgage was void. The 
Munsif held that Bhagwant was of full age 
at the time of tlie mortgage and he decreed 
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the claim. On appeal the Subordinate Judge 
came to the conclusion that lihagwant must 
have been a minor at the date of the mort¬ 
gage, and he consequently allowed the appeal 

and dismissed tlie suit. 

It is contended on belialf of tlie appellant 

that the Subordinate Judge’s finding is 
vitiated by the circumstance tliathe admitted 
in evidence and relied upon a ChauJiidar's 
Register of Births and Deaths as proof of the 
date of the liirth of IBiagwant; and it is urged 
that this register is not admissible, and that 
if the Subordinate Judge had not treated it 
as evidence he must have decided the ques- 
tion in favour of the present appellant. The 
entry in question in the Chmikniurs Register 
was admittedly not made liy the Chaukidar 
and tliere is no evidence that it was made 
by any otlier public servant or that it was 
the duty of any otiier public servant to make 
it. Even if it be assumed tliat the register 
is a public or other otHcial book within the 
meaning of section do of the Evidence Act 
the register must be rejected on tlie ground 
that it IS not shown that tlie entry in question 
was made by any public servant in the dis- 
charge of his otlicial duty. I hold tliat the 

register was not admissible under section d.') 
of the Evidence Act, and it is not suggested 

that the entry can he admitted under any 
other provision of the law. In my opinion 
the question of the age of Bhagwant should 
have been determined without reference to 
this register. 

****** 

****** 

^ Under the present Code of Civil Brocednre 
It IS open to this Court in second appeal to 
determine a disputed question of fact On 
the evidence which ] hold to be rightly 
admissible I find that Bhagwant was a minor 
at the date of the alleged mortgage. 

I, therefore, disnii.ss this appeal with cost. 

Appeal dismissed. 


(s c. 14 0. C.70). 

OUDH JUDfCIAL COMMISSIONER’S 

COURT. 

Execl'tion of Decrke Appeal No. 53 of 1910. 

January 20, 1911. 

Present: —Mr. Chamier, J. C., and 
Mr. Evans, A. J. C. 

MAHARAJ SINGH — Aection-Pdrchaser_ 

Appellant 


versus 

JAGAN NATH —Decree-holder and 
ANOTHER—J oDO.MENT-DEBTOR—RESPONDENTd. 

L rrr„fi07i of decrer - Ohjrcfiou by judgment.debtor 
that the oncfion.purchnser has taken possession of 
prof,erf,J to uhu’h he vns not entitled, nwinfainahility 

Where !i j.Klirment-dehtor ohjccteci that the auction- 
I>tirclia.ser had taken possession of property to which 
his sale certificate gave Jiim no title; Held, that the 

rpie.«t,on in dispute should be decided by a separate 
suit and could not he decided under section 47, Civil 
I rocouliro Codo. 

- V. Lai, 31 A. 82; G A. L. J. 71; 

o il. L. 1. iSo; 1 Ind. Cas 416* followed. 

Appeal against the order of the Additional 

District Judge, Eucknow, dated thelGth July 

DUO, upholding that of the Subordinate 

Judge, Hardoi, dated the .Jlst February 
i • MI.), 

VKihu Salignini, for the Appellant. 

I\indit Tara Shankar, for the Respondents. 

(tRDEB. Ibis is an appeal against an 
m-der of the Additional District Judge of 
Eucknow, upholding an order of the Subor¬ 
dinate Judge of Ilardoi. 

Some property whs sold in execution of a 
decree on a mortgage executed by Afan Rai 
on the lotli Spetember 190S, and purchased 
>y the appellant. Objections were taken by 
Man Rai, jndgment-debtor, during and ira- 
mediately after the sale vhich were rejected. 
Ihe auction-purchaser obtained a sale-certifi- 
cate on the 20th November 1908, and formal 
possession of the purchased property on the 
loth July 190(1. The judgment-debtor put in 
this application saying that the anetion- 
purclia.ser had dispossessed him of heuses 
^os. 1687, 1688 and 1689. contrary to 

the terms of tlie decree and asked to be placed 
in possession of tliem. It was decided that, 
although the sale^certificato covered a com- 
pound ISo. 197(* yet that was a mistake for 
either No. 1980 or No. 197Sand, therefore, the 
judgment-debtor was entitled to possession of 
the houses claimed by him which were situate 
in No. ^ 1979. It was found apparently that 
No, 1979 w'as also erroneously entered in the 
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mortgage-deed on which the decree was 
based. 

The chief contention taken on behalf of 
the appellant is, that the Court below had 
no jurisdiction to enterain an application 
of this kind under section 47 of the Code of 
Civil Procedure—it being conceded on behalf 
of the judgment-debtor that this is the onli' 
section under which the Courts could deal 
with this application. It is contended that 
the dispute between the parties is one entirely 
of title and if the judgment-debtor thinks 
that the auction-purchaser ha.s no title to this 
property he should file a regular suit in 
which .the question of title could be decided. 
The reply is that the auction-purelia-er took 
possession under colour of the decree under 
execution and this is a question which arises 
between the auction-purchaser (as represen¬ 
tative of the decree-holder) relating to the 
execution or .satisfaction of the decree and can 
only he decideil on tins application and not 
by a separate suit. 

1 have considered the numerous rulings 
which are to be found under section 47 of the 
Cod© of Civil Procedure but none of them 
appear to me to have settled the exact point 
for decision in this case. The matter is one 
of considerable importance and as disputes of 
this kind frequently arise. 1 certifiy that this 
appeal be heard by a Hench of two Judges. 

JUDGMKNT. 

Evans, A. J. C.—The facts of this case are 
given in my referring order, dated the 2tth 
November, lltlU. 

The appellant’s Pleader relies on the case 
of HhogwdU v. Jianivari La} (l) as supporting 
bis appeal. All the available aulhcrities on 
this question were cited in the case and the 
majority of the Pull Bench held that section 
244 of the Code of Civil Procedure, 1882, cor¬ 
responding to section 47 of the Code of Civil 
Procedure, 1908, has no application to a dis¬ 
pute between an auction-purchaser and a judg¬ 
ment-debtor as to possession of the property 
purchased. The auction-purchaser can, in 
the first instance, apply under section .'US or 
319, Civil Procedure Code, and if limitation 
has expired for any such application he can 
institute a suit on his title. The case before 
the Allahabad High Court was complicated 
by the fact that the decree-holder was the 
Auction-purchaser and the majority of the 

(1)RI A.82;CA. L.J 71; 5 M. L. T. 185; I lu.l. 
Cfts. 410, 


Pull Bench held that no distinction could be 
drawn between a decree-holder who purchas¬ 
ed the property at auction and a stranger who 
did the same. 

This case is comparatively free from any 
complications. The judgment-debtor disputes 
the title of the auction-purchaser to property 
which he claims under hi? auction-purchase 
and this is clearly a dispute betsveen the 
judgment-debtor and his represen tat ives-in- 
title and not a dispute between the parties to 
the decree or their representatives. The fol¬ 
lowing passage from the judgment of Banerji, 
J., can be applied m'ttan'Ls) to tliis 

case. 

"[ am further of opinion that a question 
between the auction-parchaser or his repre- 
scMitative and tlie judgment-debtor or his re¬ 
presentative relating to delivery of posses.sion 
is not a (luestion ‘relating to the execution, 
discharge or satisfaction of the decree’ within 
the meaning of section 241, clause (c). Tpon 
the judgment-dehtor’s property being sold 
and the amount due under the decree l)eing 
realized the decree is fully executed, dis¬ 
charged and satisfied, and no (luestiou relat¬ 
ing to the execution, discharge or satis¬ 
faction of tlie decree remains to be deter¬ 
mined. Wiiether or not the auction-pur¬ 
chaser obtains possession of the property 
sold is wholly immaterial for the pin poses 
of the decree and does not in any way alTect 
it." 

If the appellant in tliis case had com¬ 
plained that he had been ejected by his 
predecessor-in-title, the judgment-debtor, he 
could either have applied under section 318, 
Civil Brocediire Code, if within limitation, 
or instituted a suit. Similarly, the judgment- 
debtor should have instituted a suit if he was 
of opinion that the appellant had taken posses¬ 
sion of property to which his sale-certificate 
gave him no title. 1 would follow the ruling 
of the Allahabad High Court in this case 
and hold that the dispute between the part ies 
is one which cannot be disposed of under 
section 47 of the Code of Civil Procedure. 
The Subordinate Judge should not have dealt 
with the application made by the judgment- 
debtor ilan Rai on the merits but should 
have disini.ssed it as not maintainable. The 
present appellant should not have appealed 
to the District Judge, but should have applied 
in revision to this Court. I would treat this 
appeal as an application for revision and set 
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aside the order of the lower Court as having 
been passed without jarisdiition and dismiss 
the application with co.sts. I would allow 
the applicant his costs in the first Court, and 
in this Court but make him pay costs of 
the opposite party in the Judge’s Court be- 
caii.se no appeal should have been made to 
that Court. 

Chamirk, J. C. —The view taken by the 
majority of the Full Bench in the case of 
BhngwaU v. Bamrari Lai (I) agrees with that 
which has been taken by this Court and is, 

I think, correct. I agree with order proposed 
by my learned colleague. 


(s. c. 14 (). C. 74). 

Ol'DH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Ai'I'ral No. 90 op 1910. 
January 21, 1911. 

Present: —Ur. Justice Chamier 
JOT SINGH- Plaintiff 


versus 

ASNAD ALI KHAN and anothkr_ 

Defendants. 

Suit for recorcry of prirr pai,I for proiH’rfi, to trhirh 
the Jii,hjmcnf.<h’htor ha.-i 710 lHlr~~Soif for rerovrry of 
price paid for i>rf>pcrli/four},} to hr Poti.'c.rirtcnt - 
tatioii Art flX of lOOSj, Sch. I. arts. B 2 (in>l 07 . 

A suit for rocovory of tho prior paid* at an 

oxccutiou-snlo for ].rop,M'ty lo whirli tlio jiukr. 

Tuont-delitor lias notitlo is jrovoriHMl hy either Article 

62 or Article 1)7 'if Schedule I of the Indian Limitation 
Act, 190H. 

Wliore the oasn is not one of sale of evi^tinir 
propiTty to which the jud<rn.ent.debtor i.s found to 
have either no title or n defective tith*, Imt i.s one 
of .sale of non-exi.stont property, .1 .s,nt for recovery 

of tho inco would h(> governed hy Article 6i of 
tlio Liinitatirui Act 

Ourshulawn v. Qn/.gayn, 22 13.783: Ua/nimao Knou.t 
V. Ilanuma/, Mnnthr, 19 C. 123; 18 I. A. I08; i enkata. 
),or<iHimhuh( f. Pcra}n7/in, 18 M. 173; and IVn- 
kntnrnina Ayyor V. I'cnkata Subrof/ianin/i^ 24 M 27 
refeired to. > * • . 

Silkanta v. /mumsa/ij7>, 16 M. 361, doubted. 

Appeal against the decree of the Additional 
Judge, Hardoi, dated 1st September. 1910. 

Mr. E. Manuel, for the Appellant. 

Messrs. IlWm an:] Arahi, for the Respond¬ 
ent. 


JUDGMENT.—The suit out of which 
this appeal arises was of a somewhat unusual 
character. 

In March, 1S8—, three deeds of mortgage 
were executed in favour of the defendant 
Mohammad Husain. In July 1889, he mort¬ 


gaged his rights under the three deeds to 
the defendant Asnad Ali Khan. The latter 
sued on Iii.s mortgage and obtained a decree 
for sale of Mohammad Husain’s interests 
under the three deeds of 1882. But by .some 
unexplained mistake, the Court put up for sale 
the rights of Mohammad Husain ns mort- 
ga;ee under the deed of July 1889. The 
plaintiff in this suit who was the purchaser 
at the auction took po.ssesBion of the proper¬ 
ty cavered by the deeds cf 1882. In a suit 
brought by Mohammad Husain, it was held 
by this Court in March 1906, that the pre- 
sent plaintiff had no right to the property in 
his possession, and in May 1909, he was dis- 
posses.sed. In the present suit, instituted on 
February 21st, 1910, he has claimed a decree 
for recovery of price paid by him at the 
auction-sale. The Court below has dismissed 
the suit as barred by limitation under Article 
62 of Schedule I to the Limitation Act, 
1908. In appeal it is contended that the 
Article applicable to the case is Article 120. 
Thedefendants-respondents contf nd that the 

suit is barred either by Article 62 or by 
Article 97. 

Ibe plaintiff relies upon the decision of 
the Bombay High Court in Gurshtdawa v. 
Gangaya (1) on which it was held (hat the 
cause of action for recovery of the price 
paid at an execution-sale for property to 
which the judgment-debtor has no title is 
not complete till the auction-purchaser is 
dispos.sessed. If this ruling is correct, and 
applicable to the facts of this case, the suit 
IS within time, for the plaintiff was dis¬ 
possessed less than a year before the suit 
was brought. The plaintiff relies also on the 
decision of the Madras High Court in 
Lilakanta v. Imamsahih (2) that Article 120 
applies to such a case as this. The last 
mentioned decision stands alone and is incon¬ 
sistent with several other decisions. 

The present case appears to me to be 
governed by either Article 62 or Article 97. 

In the case of Honuman Kamat v. IJanvman 
Mandar (3) (heir Lordships of the Privy 
Council said, TheirLordships are of opinion 
that the case must fall either within Article 
C2 or Article 97. If there never was any 
consideration, then the price paid by the 
appellant was monej' liad and received to his 

(1 22 B. 783. 

(2) 16 M 361. 

(3) 19 C. 123 (P.C.); 18 LA. 163. 
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account by Dowlut JInndur. liut their Lord- 
ships are inclined to think that the sale wan 
not necessarily void, but was only voidable 
if objection were taken to it by the other 
members of the joint family. If so, the con¬ 
sideration did not fail at once, but only from 
the time when the appellant endeavoured to 
obtain possession of the property and, being 
opposed, found himself unable to obtain 
possession. There was then, at all events, 
a failure of consideration, and he would liave 
had a right to sue at that time to recover 
back his purchase-money upon a failure of 
considerationand, therefore, the case appears 
to them to be within tlie enactment of Article 
97.” 

In Venkatanai-ttiiimhulH v. Peramma (4) 
Article 97 was held to apply to a suit for re¬ 
covery of the price paid by tlie plaintiff for 
property to which the vendor was subse- 
(jaently found to have no title. In Venkaitami 
Aynr v. (5) also Article 

97 was held to apply to such a suit. In 
none of the last tliree cases was it necessary 
to decide whether time begins to run, under 
Article 9/ in such a case as this, from tlie 
date of tlie decision that the vendor has no 
title or from the date on which the purchaser 
is dispoHses.sed. In the first of tlie three 
cases time was held to run from the date on 
which the plaintiff attempted to get pos.ses- 
sioii of the property and found liimself unable 
to do so. In tlie second case the plaintiff 
sued within three years of the decision 
which preceded the dispossession; and in 
tlie third case the plaintiff, who had not 
been in possession at all, sued within three 
year.s of tlie decision that he was not entitled 


to possession. 

The present suit was instituted 
than three years after the dispossessioi 
the plaintiff but more than three 3 
after the decision of tin's Court that lie 
not entitled to retain possession of the 
pcrty. If I could hold in the present 
that there was originally consideration 
the payment made by the plaintiff I sh. 
be disposed to hold that it did not fail 
the plaintiff was dispossessed but it seem 
mo that there never was any considerat 
It IS not, like tlie cases to which I have 
erred, a case of existing property being 1 


(4) 18 M. 173. 

(5) M. 27. 


to which the judgment-debtor j.s found to 
have had no title or a defective title; it is a 
case of non-existent property being sold. 
Wiiat the Court purported to sell had no ex¬ 
istence at all and the plaintiff took po.sses- 
sion of property which was in no way affected 
by the sale. 1 hold, therefore, tliat the suit 
is governed i)y Article 6*.^ and is barred by 
limitation. 

I dismiss the appeal with costs. 

Appeal ‘li/iniib'scd. 


(s.f. l iO. C 77). 

OUDII JUDICIAL COMMISSIOXKH’S 

COURT. 

MlSCELLANEOrS ClVlL Ai'I'EAE No. (it OK 191u. 

January L' j, 1911. 

Present: —.Mr. Cltarnier, J. C. 

.SIIUO GORAIj—Aj'I'licant 

versus 

SilKO GHULAM— Opkosite I^autv, 

Ih'focnlion iij Lctlcis of A<hniui^li(iUoi\—liiijht of 
stntidiihj by thnuylt coguinint >f [iroceei\\ufjs for 
yrniit of Lrttrrs of Adiniuifihation—Prohtite aiol Ad- 
min\:<trolinu .1(7 ( V of IS'* 1), 09. 

A ]mrty who is ooj^m/anl of procoodings for I.otlcrs / 
of Admiiiistrsition or Trobate Imt choos-^js to s-tund l)\' / 
and a!l<»W6 iIjo proceedings to U* tvoicludcd in liis / 
af)senc(*, eannol he allowed aft(‘rwanls to come in/ 
and have the ;rnuit revatked. f 

hi the Goods of Jihiiiiyobuttij liasi, 27 C. 927; 4 C. w/ 

\. 7o7;an(l In the nuihrr of the of Pitumber 

Girdhar Soorji Jirnndas, 5 Jl. 1)38, referred t'>. 

Appeal again.st the order of the District 
Judge, Lucknow, dated 3rd June 1910. 

llabu Bisheshwar Nath, for tlie Applicant. 

Rabu Sali'g /th.m, for the He.spondent. 

JUDGilENT.—'i bis is an appeal against 
an order of the District Judge of Lucknow 
rejecting an application under section 50 of 
the Probate and Letters of Administration 
Act of 1381, for tlie revocation of Letters of 
Administration granted to one Slieo Ghulam. 

In tlie application for Letters of Administra¬ 
tion made by Slieo Ghulam it was stated that 
tlie applicant’s mother Musammaf Ratasa died 
in April 1902, leaving as her heir her sons, 
the applicant Sheo Ghulam and his brother 
Munna Lai; that Munna Lai had been living 
separate and Musammaf Ratasa bad made 
an oral Will in favour of Sheo Ghulam in res¬ 
pect of a sum of Ks. 1,000 odd deposited in 
a Rank and Sheo Ghulam prayed that Letters 
of Administration be granted to him in respect 
of the sum depo.Gted in the Rank. The 
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Court issued notice to ^Munna Lai who ap¬ 
peared and gave evidence on oath in support 
of his brother’s application and ultirnately 
the Court issued fjetters of Administration to 
Sheo Ghulam in the usual form in respect of 
the estate of Musammat Batasa. More tlian 
two years later, Munna Lai has applied to have 
tlie Letters of Administration revoked. His 
application is based upon two grounds, name¬ 
ly, that the money in the Bank did not be¬ 
long to Miisaminaf Batasa at all, and seojwUy, 
that if it did belong to lier, it is not true 
that slie made a Will in favour of Sheo 
Ghulam. The District Judge threw out Munna 
Lai's application on the ground that it was not 
maintainable under section 50 of the Probate 
and Letters of Administration Act and he 
observed that Munna Lai could Hie a suit 
against Sheo Ghulam if lie were so advise<l. 

In appeal it is cobtended that the appli¬ 
cation was maintainable under the section 
quoted. It appears to me that the applica¬ 
tion discloses grounds upon which Letters of 
Administration may be revoked. It distinctly 
alleges that the grant was obtained by means 
of false suggestions. The Court was not 
justitied in throwing out the application on 
the ground that it was not maintainable; 
but, in my opinion, the application ought to 
have been rejected on another ground. 
There is plenty of authority for the pro- 
position that if a party is cognizant of 
proceedings or Letters of Administration or 
Probate and chooses to stand by and allow 
■. the proceedings to be concluded in his 
, absence he will not be allowed to come in 
j afterwards and have the grant revoked. 
See the cases mentioned in In the gojih 
oj Bha-^gohntfy l)a.n (1) and in the matter 
of the Will .,f Pitainher frinlhar Soorji Jivan- 
das (2), The present case is far stronger 
than any of the cases referred to in those 
decisions. Here Munna Lai actively 
assisted his brother to obtain Letters of Ad¬ 
ministration and on oath supported the allega¬ 
tions contained in his brother's application. 
It is not open to a person who has assisted 
an applicant to obtain Letters of Administra¬ 
tion to come forward and ask to liave the 
Letters of Administration revoked on the 
ground that the statements which he himself 
supported were untrue. The appellant’s ap¬ 
plication was, in my opinion, rightly rejected. 

(1) 27 C.927; 4 C. W. N. 767. 

(2) 5 B. 638. 


I dismiss this appeal with costs. 

Appeal dismissed. 


(s. c. 14 O. C. 60’. 

UUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Api’ealNo. 158 ov 1910. 

February 1, 1911. 

Present: —Mr. Chamier, J. C. 

yiusammat MUNNI —Plaintiff—Appellant 

versus 

SHYAM BEHARI— Defendant- 

Respondent. 

Rt'jlsl rat I Oil rri'ior.<c incut ^Statement Inj executant 
aifiilr tn fhr linjiitfcriiiii Ofl'iccr — Certi'jicntc of the regiS’ 
friimj ()tyirci\(nliiii.<sihilitij of—Registration Act (III of 
1^77 *, 62, 68 anil 00^-Pciilcncc Act (/ if 1872), 

D1 amt D2. 

T’Ijc <‘n<lorj<oment of u Kogisstrar on aii uncondi- 
ti'ijialdocd of gjfr coiitainotl the following statement 
purporting to have been made to liini by the exe¬ 
cutant, 'agar aiohnb laha roti kapia itenge fohiba jaiz 
liai irarna iiajaiz .<ainJha Jinga": 

//f/d, that the endorsement coidd not bo said to 
have been made under siectifui 52 or ovS of the Hogis- 
tration .\ct and, tln'reforo. the ccrtiMcatc of the Regis¬ 
tering Dtlicer could not bo tidmitte<I tinder section GO 
of the .Vet. 

Ilcl'l, Iiirther, that the record of the statement 
eouhl not be ndinittcil in evitlenee under sections 91 
and 92 of tlie Evidence Act. 

Appeal against the decree of the Additional 
District Judge, Lucknow, dated the 25th 
January 1910, upholding tliat of the 
^lunsif, North Unao, dated 7th April 
1909. 

Mr. Mumfaz Husain^ for the Appellant. 

Babn Ishwnri Prasad, for the Respondent. 

JUDGMENT.—This was a suit by the 

appellant for the cancellation of a deed 
of gift executed by her in favour of the 
respondents on September 11th, 190(5, and for 
the recovery of some jewellery made over by 
her to him at or about the same time. Her 
case is that the property specified in the deed 
and the jewellery were made over to the re¬ 
spondents on the condition accepted by him 
that he would maintain her ani that it was 
agreed that the appellant would be entitl¬ 
ed to revoke the gift in case he failed 
to maintain her. Both the Courts below 
have held that there is no proof that 

the gift was made subject to any such 
condition. In sfecond appeal it is contended 
that both Courts have overlooked an 

important statement made to the Registering 
Officer at the time of the registration of the 
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document which shows that the gift was made 
subject to the condition stated above. On 
the back of the deed of gift the Registering 
Officer has endorsed the following statement 
alleged to have been made to him by the ap¬ 
pellant. Maine yeh hiba-7iavia likha hai agar 
mohuh lahu roti kapra denge to hiba jaiz hai 
warna najaiz samjha jaega.'^ The respondent 
contends that it is not proved that the ap¬ 
pellant made this statement and that the 
statement if proved is not admissible for the 
purpose of proving that the gift was condi¬ 
tional. 

No one has been called to prove that tiie ap¬ 
pellant made the statement recorded on tlio 
back of the deed. The endorsement cannot 
be said to have been made under either sec¬ 
tion 52 or section 5S of the Registration Act 
and, thorefore, the certiricate of tlie Register¬ 
ing Officer doen not prove the statement un¬ 
der section 60 of the Act. Nor, if proved, can 
the statement be used for the purpose of add¬ 
ing to the terms of the deed of gift. The 
record of the statement is not part of the 
deed of gift and cannot be admitted under 
section 91 of the Kvidence Act. Nor can it 
be used a.s evidence of an oral statement made 
by the executant for oral evidence is not ad¬ 
missible for the purpose of adding to the terms 
of the gift. 1 agree with the Courts below 
that the deed of gift is unconditional and that 
the attempt to prove that it was conditional 
has failed. 

The jewellery is not specified in the deed 
of gift and it was open to the appellant to 
prove by oral evidence that she made the 
jewellery over to the respondent on condition 
that he would maintain her. The respondent 
says that it was made over to him in con¬ 
nection with a suit in which the appellant was 
interested. The Courts below have found 
that the appellant failed to prove that she 
made them over to the respondents on the 
condition alleged by her. This finding must 
be accepted in second appeal. I, tlierefore, 
dismiss this appeal with costs. 

Appeal dismissed. 


(.S. c. 14 0. C. h'Z). 

OUDH JUDICIAL CO.MMISSIONLR S 

COURT. 

Execution of Deckee Ah-eal No. S7 

OF 1910. 

February 7, 1911, 

Fresent: - Mr. Cliamier, J. C. 

MURRAY” AND Co., Ld.—Decree iioldek.s 

versus 

PRINS, E. (L A. AND ANOTHER—Judgment. 


DEBTORS. 

Ei' Cution <>/ decree—SuldicEfi j ">j— Liobdit-j ]<;■ 
(dtachment — officers-Af.dMant S'lrgeoiiH in 

the hid in II Snhurdinate Medical DcfHiiintciit—Anna 
Act o/ IbSl, <>•. 14}. 


The was wliother iho wiiole or anv 

lion of the pay of Military Asi-istant .Siirgcfani 
the Iixlian .Sulmnlinato Moilieal Dojiannu-nt 
liable to attaelum-nt in execution t)t tiecrce: 


por. 

in 

^vas 


licld, iliat the re<p(;n<lent< being Warrant OlHcers 
wore ‘sohliors' a^i ilcHneil by the .\nuv Act .'iinl, iln-re. 
fore, their pay was exempt altogether from attach- 
ment under tlie jiroriso tosccthm 1T4 ofrhe Act. 

U'alson V. IJoijd, L^o M. 40J; ami ('alcuftn TradiS 
Association V. Rayland, 24 C. 102; 1 C. W. di.- 

tingui>hotl. 


Appeal against the order of the Subordinate 
Judge, Lucknow, dated the 1th May 1910. 
Mr. L\ Manuel, for the Appellants. 


JLDGMLNr.— The question for decision 
in this appeal is whether the pay of the re¬ 
spondents wlio are Assistant Surgeons in the 
Indian Subordinate Medical Department is 
liable to be attached in execution of a decree 
obtained against them by the appellants. 


Starting with tlie presumption that tlieir 
pay is liable to attachment under the lirst 
paragrapii of sub-section (1) of section 60 
of tlie Code of Civil Procedure, we have to 
see whetlier half of it is exempt from liability 
to attacliment under clause (i) of tlie pro¬ 
viso to that sub-section, or the svhole of it is 
exempt under the Army Act, IbSl, and the 
subsequent Acts amending the same. 


TI:e appellants contend that the respond¬ 
ents aie 1 ublio Officers \vithin tlie meaning 
of clause (0 of the proviso to sub-section 
(l)of section 60 of the Code of Civil Pro¬ 
cedure. The expression “Public Officer” 
is delined in section 2 of the Code and in¬ 
cludes every Commissioned or Gazetted Offi- 
cer in the military or naval force of His 
ilajesty.” The respondents were gazetted, 
i. c., their names were published in the 
Gazette of India on their first appointment 
to the service, and tlieir names have appeared 
in the Gazette of India on subsequent occa- 
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sioiis. There can be no doubt that they are 
Gazetted Officers and it is, therefore, clear 
that if their pay is not exempt from attach¬ 
ment altogetlier under the Army Act half 
of it is liable to attachment and the other 
half of it is exempt from attachment under 
clause (0 of the proviso to sub-section (1) 
of section (>0 of the Code of Civil Procedure. 

Section 13d of tlie Army Act, 1881, as 
amended by the Army Act of 189.">, pro¬ 
vides that the pay of an officer or soldier of 
His Majesty’s Kegular Forces shall be paid 
without any deduction other than the de¬ 
ductions authorised by this or any other Act 
or by any Royal Warrant for the time being 
or by any law passed by the Governor Gener¬ 
al of India in Council. It has been held 
by the Calcutta and Madras High Courts that 
the last 13 words of this section make section 
266 of t'hp Code of Civil Procedure, 1882 
(section 60 of the present Code), applicable 
to the pay of Commissioned Officers of the 
India Army, [See ITo/i'ot? v. Lloyd (1), and 
Calcuda Trades Associafion v. h'yland (2).] 
The appellants rely upon these decisions as 
showing tliat section 60 of the present Code 
of Civil Procedure applies to the pay of the 
respondents. Rut the presons whose pay was 
in question in the Calcutta and Madras cases 
being Commissioned Officers, were Officers, 
as defined in section HO of the Army Act, 
1881, while the respondents being Warrant 
Officers are ‘soldiers’ as deHned by that Act. 
There is no provision in the Army Act exempt¬ 
ing the pay of Officers as deHned in that Act 
from attachment, but there is special pro- 
vision (section I44) relating to the pay of 
soldiers wliich, though worded in a curious 
manner, seems to me to exempt the pay of 
sidilicrs from attachent altogether. Section 
144 (1) lays down that a soldier shall not 
be arrested or compelled to appear before a 
Court except on account of a charge of or 
conviction for crime or on account of a debt, 
damages or sum of money exceeding thirty 
pounds. Sub section (2) defines a crime 
for the purposes of the section. Sub-section 
(3) defines Court for the same puropose. 
Sub-section (4) shows how the amount of the 
debt, damages or sum of money shall be 
proved. Sub-.section (5) lays down that all 
proceedings and documents in or incidental 
to a process, execution or order, in contraven- 

(li 25 M. 402. 

(2) 24 C. 102; 1 C. \V..N. 138. 


tion of the section shall be void. The sec¬ 
tion then goes on thu.«>, Provided that-(l) 
any person having cause of action or suit 
against a soldier of the regular forces may, 
notwithstandinganything in this section, after 
due notice in writting to the soldier or left at 
his last quarters proceed in such action or 
suit to judgment and have execution other 
than against the person, pay, arms, ammuni¬ 
tion, equipment, regimental accessaries or 
clothing of such soldier.” 

Provisos should be used to qualify or create 
an exception to a general rule or statement 
and should not be used to state a general 
rule. But this rule of .statutory drafting is 
often disregarded or overlooked and it seems 
to have been overlooked in tlie present in¬ 
stance. The section, down to the beginning 
of the so-called proviso, deals with processes, 
executions or orders whereby a soldier may 
be taken out of the service or compelled 
to appear in Court and does not in any 
way refer to attachment of his pay or 
other property. The so called proviso deals 
w'ith execution of all kind.s and is not and 
cannot be treated as a proviso to the earlier 
part of the section notwith.standing that it is 
called a proviso. Construed as a proviso it 
is almost ineanitigless; hut construed as an 
independent enactment, it distinctly exempts 
tlie pay of a soldier from attachment alto¬ 
gether. I hold that it exempts the pay of 
a soldier from attachment. Section 60 of 
tlie Code of Civil Procedure cannot be con¬ 
strued so as to affect the provisions of the 
Army Act. See sub-.section (2) (6) of that 
section. I must, therefore, hold that the pay 
of the re.'-pondents is not liable to attach¬ 
ment. The appeal is di.smissed. I make no 
order as to costs as the respondents have not 
appeared. 

Appeal dismissed. 
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LATIF-UM-NISSA t*. AClIAMdlllT LAL. 

( 9 . c. 14 O. C. 86). 

OUDH JUniClAL COMMISSIONER’S 

COURT. 

Execution ok Decree Appeal No. 22 ok 1910. 

February 7, 1911. 

Present: —Mr. Evans, A. J. C., and 
Mr. Piggott, A. J. C. 

Musammat li ATIP-UN-NISS A — Decree- 

holder 

versus 

ACHAMBHIT LAL and another 

.lODO'JENT-DEbTORS. 

Pre-^pinptioii—Derrcc for pre-ewi>fiun not providing 
for paynif'iit info Court—Payincnt of purchanc-inoneij 
out of (^onrf, inliJity of—Ondli Lnwii Act {XVIU of 

j». 16 . 

Under Bc'ction 15 <if the Oiidh Luw.s .\ct u 
|)re*einptor is hound to pay i1k‘ ptircliase*iuoney 
RpeeiHe<l in tho decree into Court; tliis obli- 
Pfafion is independent of tlie question whether tho 
decree does or does not expressly provide for pay¬ 
ment into Court. 

Jiaiju Singh v. Mndho Singh, H 0. C. 57, referred to. 

Appeal against the order of the vSubordinate 
Judge, Gonda, dated jOth March 1910. 

Mr. S(inii VUuh Peg, for tlie Appellant. 

Mr. John Jackson, Pandit Ookaran Nath 
Misra and Babu Adityn Prasad, for the Res¬ 
pondents. 

JUDGMENT. 

Evans, A. J. C.—This is an appeal against 
an order of the Subordinate Judge of Gonda 
passed in execution of a pre-emption decree 
held hy the appellant against the respondents. 

By order of this Court dated the 4th Feb¬ 
ruary 1910, the appellant obtained a decree in 
the following terms:—“This appeal be allow¬ 
ed, and a decree be and it liereby is passed in 
favour of Pj usammat Latif-iin-nisa only on 
payment of rupees twenty-two thousand 
nine-hundred and sixty eight (Rs. 22,903) 
within one month from this date (4th 
February 1910). It is further ordered and 
decreed that out of this sum rupees six thou¬ 
sand four hundred and nineteen and pies six 
(Rs. 6,419-0-0) are payable to the vendor 
Mubarak Ali and the balance to the appellant 
and in default of this payment her claim will 
stand dismissed”. On the 2nd March 1910, 
Rs. 16,548 15-0 were paid in Court by thede- 
cree-holdsr, andon the san-e day a receipt sign¬ 
ed by the vendor Mubarak Ali for Rs.6,419-0-6 
was filedinCourt. The decree-holder applied 
for delivery of possession on the 4th March 
1910, and the Court passed an order direct¬ 
ing delivery of possession on the same day. 
The vendor Achambhit Lai put in an appli¬ 


cation on the 3th March 1910, to the effect 

that the decree-holder was not entitled to 
possession as the terms of the decree of this 
Court had not been complied with and that 
the receipt Hied by the vendor was a fictitious 
document, no money having been really paid 
to him on the 2nd March 1910. It was 
also contended that the decree having been 
passed under section 14, Act XVIII of 1870 
the entire sum of Rs. 22,9(i8 should have been 
paid in Court under section 15 of the same 
Act. The learned Subordinate Judge upheld 
these objections and decided that the decree 
had become void under tlie terms thereof. 

When tliis appeal came up for hearing 
before this Court on the Jrd June 1910, we 
considered it advisable to remand the case to 
tlie lower Court for a finding on tbe issue, 
whether the sum of Rs. 0,419.0 0 had actual¬ 
ly been paid by the appellant, and if so, on 
what date this payment was made? The 
finding of the Court on remand was that no 
actual payment liad been made by the appellant 
to the vendor on the 2nd March 1910. I 
am of opinion that this finding is correct. It 
is unnecessary to set forth in detail ray 
reasons, because this appeal can be decided 
against tbe appellant on tbe assumption that 
she did pay this money in cash to the vendor 
on the 2nd March 1910. The law appears 
to me to 1)3 quite clear. It is conceded that 
the decree of this Court was passed under 
the special pre-emprion chapter of the Oudh 
Laws Act, 1870. Ssetion 14 of the Act pro¬ 
vides that the decree in a pre-emption suit 
shall specify, a day on or before which the 
purchase-money shall be paid. That having 
been done, section 15 lays upon the pre- 
emptor the duty of paying the purchase- 
money into Court on or before the day fixed, 
and if payment is not made the pre-emptor 
loses liis right of pre-emption. This view 
of the law was accepted by a Bench of this 
Court in the case of Baiju Singh y. Madho 
Singh (1). It is true tliat in that case the 
decree directed payment of the purchase- 
money into Court, but, nevertheless, this 
Court held that the law should be strictly 
enforced and that no payment except a pay- 
ment made directly into Court should be 
held vali<l under section 15 of the Oudh 
Laws Act. The contention on behalf of th 
appellant amounts to tliis. She .says the 
she was misled by the order of this Coat 
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because the decree did not in specific terms 
direct the payment of the money into Court 
and we are referred to Order XX, rule 14, of 
the Code of Civil Procedure, 1908, where 
it is laid down that when a pre-emption 
claim is decreed, the Court shall direct that 
the pre-emption money be paid into Court. 
In ray judgment section 4 of the Code dis- 
posses of this contention. This decree was 
passed under a special law applicable to Oudh 
only and the decree having been so passed, 
it was absolutely necessary for the pre emptor 
to pay the money into Court. The provi¬ 
sions of Order XX, rule 14. cannot be applied 
to this decree. Further than this, there is an 
application on the record by the appellant, 
dated the 17tli February 1910, in which she 
naked for extension of time in order to enable 
lier to deposit the money. It i.s, therefore, 
proved to demonstration that the appellant 
was not m any way misled, and that she 
knew that she had to deposit the whole of 
tlie pre-emption money into Court and it is 
admitted that she did not do this In my 
opinion the decree of this Court was in the 
correct form and it was not necessary to 
state in specific terms that the money should 
be paid into Court. 

The facts of this case show that there had 
been very hitterand prolonged litigationabout 
hispropertyand also that, after the appellant 
had obtained the decree of this Court she 
had a great difficulty in raising Ks, ](; 
which she actually deposited in' Court 
She adopted thi.s device in collusion with 
the vendor, her brother, in order to show 
that she had complied with the order of 
the Court knowing full well that such a 
<levice would be challenged by the vendee 
If her statement is true that .she paid the 
money in cash to the vendor, there is no 
reason why she could not have paid that 
.same sum into Court and the present dispute 
would have been avoided. She elected to 
adopt a torturous course which has landed 
lier in these difficulties and I wholly fail to 
find even any equitable ground on which the 
appeal could be allowed. The (iecision of the 
Court below was correct and in accordance 
with law and I would dismiss the appeal 
with costs. 

Ihnoorr, A. J. C.—I incline to the opinion 
that the provisions of the Code of Civil Pro¬ 
cedure (Act V of IfKiS) as to the form of 
decree to he prepared in pre-emption suit, are 


applicable to decree.s passed under the 
pre-emption clauses of the Oudh Daws 
Act, and should be observed. Otlierwise, I 
concur with the decision of my learned 
colleague and the reasoning on which it is 
baaed. Under section 15 of the Oudh Laws 
Act, the appellant was bound to pay into 
Court the purchase-monej^ as specified in the 
Courts decree, and this obligation was 
independent of the question whether the 
decree did or did not expressly prescribe 
payment into Court. 

Appeal dismissed. 


(v c. 14 O C. 89). 

OUDH JUDICIAL COMMISS.ONER’S 

COURT. 

First Civil Appeal No. 117 of 1910. 

February 9, 1911. 

Present- —Mr. Evans, A. J. C. 
CHANDI DAYAL and another—Defendants 

versus 

Pandit RATAN LAL —Pluntiff. 

MovUjagc—Snle o) mortgaged property in execution 
oj ftimple money-decree—Purchaser at auction-mle. 
xoheiher representative oJ judgment-dchtoi—Subsequent 
sale in e.recufnm of decree for vale passed on mortgage 

Anction-purchnseyi at Itir tiro soles, respective 
rights of. 

I ho |)r«)porty la {<uit was mortgaged to tlio 
rospondont on 4th Novointier 1877. who obtained n 
decree on foot of the mortgage which was made ab¬ 
solute on the 14th November 1003. On 13th Fobru- 
ary J90(J, the npj)ollnnts’ father obtained a money- 
clocroo against tlie mortgagor and on 30th Novemlier 
IfiOt purchased the property in execution of his 
decree uTul obtained possession on 4th Septeml>er 
UK)o. 'J lie rt'spondent purchased the property in 
i'X('cufion of his inortgnge-doereo on 20tli December 
1907, and obtained symbolical possession on 4tli 
I'obruary 1909. 'J'ln's was a suit by re.spondeiit 
UL'ninst appellants for possession: 

Held, that as tlio appellants' title was based upon an 
auction.sale in execution of a monov-decree they 
represented the judgmonl-dobtor in ititerest in exact- 

I. ''the satne way ns if the}' liad purchased tho pm- 

perty by private sale, and were as much bound 

by the n'spondeut's doert'o ns tho mortgagor himself 
was, 

Lnfji V. Munnu Lai, 8 (). C. 330, and Mangan Lai 
Muljt V. Doshi Hxtlji lihaichnnd, 25 B. 031, dis- 
liiiguished. 

^fnhilraJ Singh v. Jagannalh, 14 O. C. 70; 9 Ind. Cns. 
714 niid lihagiruti V. Bantcari Lai, 31 A. 82; 6 A. L. 

J. 7Ij 5 M, I., T. 185; I Ind. Cns. 416, referred to. 
Appeal ngninst tho decree of the Additional 

Judge, Htirdoi, dated 24th August 1910. 

Mr. .1. /*, Sen and Babu Harffo/iind jPt/s, 
for the A ppellants. 



Vol. X] 


IXUIAN OASES. 


CHANDI DAYAL V. RAfAN LAL. 

Mr. J. K. Banerji, for the Respondent. 

JUDOME-'f i’. —This an appsal b/ 
the defendants against an ordsr of the Ad¬ 
ditional Judge of Hardoi granting a decree 
in favour of the respondent Ratan Lai for 
po.ssession of 5 hiswas, 17 hisivansis in the 
villageof Khwajgipiirtogetherwitl) Rs. 
niesne profits. 

Before dealing witli this appeal it iN 
necessary to dispose of an application put in 
by the appellants on the liOth January 1911. 
They ask the Court to send for a tile of a case 
decided on the 28th January 1905. between 
their father Maikn Ijal and one (xajraj Singh, 
judgment-debtor. They produced before tlie 
lower Court a certified copy of an order in 
connection with this case Exhibit Ad and 
that copy, according to the judgment of the 
lower Court, did not snflieiently establiah 
certain facts which the appellants wished to 
prove and they now ask that the wliole re¬ 
cord he sent for although they could have 
applied fur necessary copies during the pen¬ 
dency of thecase. Under Order XLt, rule 27, 
of the Code of Civil Precedure, 1908, ad¬ 
ditional evidence cannot he accepted by an 
Appellate Court unless the Court below has 
wrongly refu.sed to admit evidence or unless 
good reasons can be given for allowing arl- 
ditional evidence wbieli w'as not pro¬ 
duced before tlie lower Court. Tiie reason 
for asking this Court to accept further evi¬ 
dence is that tlie father of tlie appellants had 
died shortly before tliis suit was instituted 
and that the appellants w'ere not aware of 
all tlie material facts necessary for tlie 
justice of tlie case. Tbi.s is merely an excuse 
because it is clear that the appellants knew all 
aliout the record of ti:e case whicli tliey now 
a.sk the Court to inspect. They have alreadj'" 
got a copy of one document on that record 
hut their Pleader apparently did not take 
the trouble to obtain copies of all necessary 
prpers in that case. The death of tlie ap¬ 
pellants father has nothing whatever to do 
with the non production of copies which 
ought to have been produced liofore the lower 
Court and as tlie present application is 
strongly opposed by the respondents, 1 am 
not able to consider the additional evidence 
contrary to the express provisions c\f the 
Code. Ihe application is, therefore, rejected. 

1 now deal with the appeal upon the evi- 
ence before me. The following facts are 
admitted. On the 4th November 1897, one 



Gajraj Singh mortgaged the property in suit 
to the respondent Rattan Lai. On the 13th 
February 1900, Maiku Lai father of the ap¬ 
pellants obtained a money-decree against 
Gajraj Singh for Rs. 9t4 15. Certain pro- 
ceedings were taken by Maiku Lai in exe¬ 
cution of this decree the details of which 
are not clear. The only document on the 
record in connection with these proceedings 
is an order Exhibit A3. This order was 
possibly passed on the lOtli .September 
1903, but this is not clear. The order shows 
tliat ill execution of some decree which is 
probably the decree obtained by Maiku I^al 
on the 13tli February 1900,some notice was 
issued to Ratan Lai, the present respondent, 
and that it had been returned. The re¬ 
spondent brought a suit on his mortgage in 
December 1902. and obtained a decree on 
the 7th February 1903. The decree was 
made absolute on the l Uh November 1903. 
(In the dOth November 1904, Maiku Lai 
p.rebased the property in execution of hi's 
own decree and obtained possession on the 
4th September 1905. The same property 
was again put up in execution of the respond¬ 
ent’s mortgage-decree and he purchased it 
on the 20th December 1907, and obtained 
symbolical possession on the 4tli February 
1909. He prayed for mutation of names but 
bis application was refused on objections 
taken by Maiku Lai on the 27th April 1909. 
He, therefore, instituted this suit for posses¬ 
sion of the property on tlie 23rd February 

The principal contention taken on behalf 
of the appallants is that they are not hound 
by the decree obtained by the respondent, lie- 
cause the property had been attached by 
Maiku Lai prior to December 1902, and was 
actually under attachment while that case 
was pending and, therefore, Maiku Lai, asan 
attaching creditor, was interested in the pro- 
perty and should have been made a party 
to the respondent’s‘suit. The learned Add- 
tional Judge has stated in his judgment that 
he cannot find any proof that the property 
w.as under attachment when the respondent 
instituted l.is suit. The documents on the 
record do not sl.ow that any property was 
attached nor does it show on what dUe any 
order was passed. 1 have examined earefully 
Exinbit A3 referred to above and it is im¬ 
possible to presume from that document that 
the property in suit, or indeed any property 
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at all, liad been attached by Maiku Lalpriorto 
December 1902. The only contention taken 
on behalf of the appellant is that Maiku 
Lai should have been made a party to the 
respondent’s suit because lie was at the time 
an attaching creditor, but as I do not find 
that he was an attaching creditor the form 
of tlie suit instituted by the respondent was 
not contrary to the provisions of section 85 
of the Transfer of Property Act and in this 
view of the case it is unnecessary to con¬ 
sider the rulings cited hy t!»e Advocate 
for the appellants to show that an attaching 
creditor is a person interested in the mort¬ 
gaged property within the meaning of that 
section. 

The point for decision is, therefore, reduced 
to this. Maiku Lai purchased the property 
in 1904 and obtained possession. The re¬ 
spondent Kattan l^al purcliased the same 
property in execution of liis mortgage-decree 
in 1907 and got symbolical possession in 
1909. Tlie appellants,represented by Alaiku 
Lai, refused to give up possession and 1 have 
only to decide whether their title is better 
than that of llatan Lai. The learned Addi- 
tional Judge decided that Maiku Lai being 
the auction-purchaser of the mortgagor’s 
interests, is the legal representative of the 
mortgagor and as such is bound by tlie re¬ 
spondent’s decree Justus mucii as Gajraj Singh 
liimself was. 'I'he learned Aflvocate for the 
appellants has cited rulings to show that an 
auction-purchaser is not tlie legal representa¬ 
tive of the Judgment-debtor. In support of 
this contention I am referred to the cases of 
naiji v. Mttnnn (1) and Maugun Lnl Muln 
V. Ihishi Muiji lihairhdnd (2). The case in 
fjaljiv. Mtinnji Lnl (1) merely explains what 

was the meaningof representativeof Judgment- 

dehtor according to the provisions of section 
244 of the Code of Civil IVocedure, 1882 
and it was decided that that section only 
applied to persons who represent the parties 
to the suit upon the record and was not 
meant to refer to strangers to the decree 
setting up a title to the property in suit 
adversely to any of the parties to that suit. 
If any such dispute arose, it could not he 
disposed of under section 244 of the Code. 
The ruling of Mnngan hal J/'a/ji y. 
Ihshi Muiji Phaichaufi (2) also refers to 
proceedings under section 244 of the 

(1) 8 (). C. 3:t0. 

(2, 25 B. r33I. 


Code of Civil Procedure, 1882. I may 
also refer to the case of Maharaj Stngh 
V. Jugannuth (d). In that case we followed 
the decision of the majority of the Full Bench 
in the case of Bhagwati v. Banwari Lai (4) 
and held that a dispute between the judg¬ 
ment-debtor and the auction purchaser was 
not one which could be disposed of under 
section 47 of the Code of Civil Procedure, 
All these decisions merely show that the 
auction-purchaser is not the representative 
of the judgment-debtor within the meaning 
of section 47 of the Code; that is to say, 
he does not represent the judgment-debtor 
in any controversy which may have arisen 
between him and the decree-holder in con¬ 
nection with satisfaction of the decree. But 
the possession of ^laiku Lai who purcha.s- 
ed the property of Gajraj Singh is quite 
different from this. There is no dispute 
liefore the Court which should be dealt 
with under section 47 of the Code, but 
it is a suit for possession of certain pro¬ 
perty and the plaintiff-respondent says that 
his title to the property is superior to that 
Ilf the appellants who are acting illegally 
in keeping Inm out of possession. The re¬ 
spondent s title is that of a purchaser under 
a decree for sale upon a mortgage and that 
mortgage has now been extinguished. The 
title of the appellants is based upon an 
auotion-sale in execution of a money- 
deereo and they represent the judgment- 
debtor in interest exactly in tlie same way 
as if they had purchased the propery by 
a private sale and they areas much bound 
by tlie respondent’s mortgage-decree as the 
mortgagor himself was. There is no ground 
upon which they can resist the respondent’s 
claim. If they had wished to retain pos- 
-^ession of the property, they should have 
paid up the amount due on the respond¬ 
ent s decree before the property was put 
up forsale. The respondent’s title to the 
property is indivisible and the appellants 
have no title at all because their property 
has been purchased by the respondent. In 
my opinion the decision of the Court below 
is correct and this appeal is dismissed with 
costs. 

Appeal dismimsed, 

11) u (>. C. 70; n Imt. Cns. 714. 

(4) :u A. 82; (} A. I,, .r. 71; r, .\r. L. T. ISS; ! hul. 

4l(). 
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SKWA DAT PERSHAD f. KAR« CdAND. 

'is. C.35P. W. R. 1911). 

PUNJAB CHIEF COURT. 

Civil Revision Petition No. 2577 ok 1008. 

January 3, 1911. 

Present: —Mr. Justice Johnstone. 

Pandit SEWA DAT PERSHAD— 
Plaintiff—Petitioner 

versus 

KARM CHAND —Defendant— Respondent. 

Review—Revisioii—Orilrr rejectimj <in applirotion for 
rcL'ieiv of judgment—Final—Application of mw or ol<i 

Code of Civil Procedure—Civil Procedure Code (Act 
XIV oj \8H2), Civil Procedure Code (Act V of 

nm), 0. XLVII, r.l—Punjab Court>i Act (XVIll of 
1884), s. 70 (l)'(u’. 

Au order rcjoctinjf an application for review is 
liual under section 629 of Act XIY of 1882, ami is 
not open to appeal or revision. 

Jl/ui Lai V. Rafan I.al, 26 A. 672; and Kesnovji 
is^ur V. 0 rent India tv Peninsular Railicay Co., 31 11. 
381; 11 C. W. N. 721; 6 C. L .1. 5; 4 A. L. J. dtil; 2 M. 
L. T. 435; 9 Bom. L. U. 671; 17 M. L. J. 347, followed. 

The provisions of the Civil IVoeeduro Code of 190S 
cannot be invoked in aid of a petitioimr whose appli¬ 
cation for revision was presented iK'foro that Code 
came into force. 

Petition for revision of the order of the 
Divisional Jud(7e. Laliore, dated the 12tli May 
19C.S, rejecting tlie application of the plaintiff 
for review of his predecessor’s order dated 
22nd November 190.). 

Lala Dhanpat for tiie Petitioner. 

The Hon’ble Mr. Skadi Lai, for the Re¬ 
spondent. 

JUDGMENT.—Tliis is a petition for 
revision of an order rejecting an application 
for review of judgment. After seeing tlie 
files 1 came to the tentative conclusion that 
the review by tlie Court below was admis¬ 
sible and tliat there was good ground for 
review, inasmuch as the minor plaintiff had 
made discovery too late of new and important 
matter, etc. 

Mr. Shadi Lai, for respondent, raises tlie 
objection that neither appeal nor revision 
of an order rejecting a petition for revision is 
competent. He relies upon section 629, old 
Civil Procedure Code, which was in force 
when the order rajecting the review was 
passed; Ram Lai v. Rutan Lai (I) and 
Kesuwji Issnr v. Great Indian Peninsular 
Railway Co. (2). Section 629,Civil l^rocedure 
Code (old) runs:—**An order of the Court for 
rejecting the application, i. e , for reviewshall 

he final.” The rulings quoted support Mr. 

(1) 26 A 572. 

(2) 31 B. 3H1 at p. 388; 11 C. W. X, 721; 6 C. 
L. J. 5; 4 A L. J.46 ; 2 M. b. T. 435; 0 Bom. L. R.67I; 
17 M. h. J. 347 (P. C.). 


BBANA RAM r. HAKIM SINGH. 

Shadi Lai’s interpretation of the word final 

For the appellant Mr. Dhanpat Rai retorts 
that in the new Code, Order XL\ Ir, rule 7, 
the word is not final” hut not appeahihle 
and the new Code applies. AI.so, that in sec¬ 
tion 70, Punjab Courts Act, there is a pro¬ 
vision which allows revision at least in such 
a case as the present, viz., in sub-section (1), 
clause (a'. 

1 am unable to accede to these propo.sitioiis. 
No doubt, in the new Code the law has been 
altered, but I cannot see how a Code which 
came into force on 1st January 19.^9, can 
pos&ihly he used to render admissible a revi¬ 
sion of an appeal filed in July of the previous 
year. Further, as to section 70 <1) (a), 

Punjab Courts Act, I do not think tliat a 
general provision allowing revision on the 
scope of “material irregularity” or of failure 
to exercise juri.sdiction or of exercise of 
jurisdiction not vested in the Court, can 
override a plain provision of law that in sucli 
and such ca«e the Judge’s order shall be final. 
Moreover, the Court below, tliongh it did hold 
itself not capable of reviewing, also ruled 
that there was no “new and important 
matter,” etc , and thus it can hardly be said 
it did not e.xercise any power it may 
have had to deal with the petition on the 
merits. For these reasons, I reject the peti¬ 
tion witli costs. 

Petition rejected. 


(s.c. 36 V. W. U 1911). 

PUNJAB CHIEF COURT. 

Second Civil Appeal No. -133 ok 1910. 

December 20, 1910. 

Ptesetd: —Mr. Justice Kensington. 

BHANA RAM and otbeks—Plaintiffs— 

Appellants 

versus 

HAKIM SINGH and others - UEFi;NDANTS 

— Respondents. 

Custom—Alieiiotiun—Sole bij cluldlex.'i proprirtor— 
Bnihiiiins of Musapur, Tnlisil XnanKhahr, Distriet 
JuUundur -^Liniitation — Rhjlit of dislnnt collatrraU (o 
contest (dienation—Declaratory decree—Discretion. 

Collaterals c.'innot challenge an alienation ot 
ancestral j)ro])erty in presence of the alienor's s<ins. 

Wheix* a deelanUory suit cllallonging an aiienatimi 
by a chihlleas mule proprietor of ancestral holding is 
Iturred, so far us near collaterals are concerned, minor 
distant collateniU cannot be put forward as a means 
of bringing the suit within time 

A deelaratorv fleoree is always a nmiter of dis¬ 
cretion. 
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bciHblc: — Brah)ntn>i of moitza I\lu{sa])ur, Taltnil 
Xawasljuhr, District Jullundur, do not folhv Hindu 
Law but probably aj^ricultural custom. 

Second appeal from the order of the Divi- 
nional Judge, Jullundhar Division, dated the 
2drd December 1008, confirming that of the 
Sub-Judge, 2nd Class, Jullundliur, dated the 

Jrd June l£llS, dismissing plaintiff’s claim. 

ttai Sahib Ijala Sukh Ihiyiil, for tlie 
Appellant. 

Rai Sahib Dandit Sheo ^ufuin^ for the 
Respondents. 

JUDGMENT.—This is a suit by distant 
collaterals of one ^\Iaya for a declaration to 
set aside a sale effected by him in iSOt, 
Phe lower Courts have given no pedigree, 
though it was obviously material to ascertain' 
the relationship of the parties with some 
approach to accurary. The pedigree now- 
stated to me on behalf of plaintiffs, which 
cannot he attested, shows that these two 
minors together with the three adults, joined 
in the suit as defendants, are all descendants 
of Afaya’s great grandfather. 

The sale appears to have covered about a 

quarter of Maya’s liolding of 22 gh>nnnm, but 
tins also cannot be verified with any 
certainty. It is to be regretted that neither 
of the lower Courts should have attempted 
to clear up tliese elementary points in the 
case. 


The Sub-Judge dismissed the suit on tlie 
ground that necessity for sale was establish¬ 
ed. The learned Divisional Judge dismissed 
the appeal solely on the ground that the 
parties being Brahmans are governed bv 
Hindu Law and not by custom. 

The case accordingly comas before mo as 

an appeal on this latter point. The lower 
Appellate Court’s judgment is very brief 
and unsatisfactory. It has some sort of 
support from a Single IJench ruling in 
Maya v. GnrdU Singh (1) given long 
after tlie case was decided, but that ruling 
dealt with a particalar .section of Brahmjns 
elsewhere and cannot he treated as determin- 
mg anything about agricultural Urah- 
mans generally. It is w-ell-known that 
many Brahmans, or partly Brahman villages 
in various parts of the province, follow the 
ordinary custom cf agricultnrist.s, and in the 
present case the Divisional Judge’s own 
findings that the ancestor of the parties was 
one of tlje founders of the village and their 


0) I 1*. K. 1910; I2ij P. W. It 


19CK); \ Ih.l 



pursuits are wholly agricultural” go far to 
stultify hi.s decision. 

I am not prepared to say more than that 
the lower Appellate Court’s decision as given 
without adequate inquiry and without any 
sort of discussion is quite untenable, and 
must be set aside as not being required for 
the case. It should not be quoted as autho¬ 
rity in the event of the question coming up 
again in this form. There may be, and pro¬ 
bably i.s, a great deal to be said for the view 
that these Brahmans of the Jullundur 
District follow custom, but there is no basis 
or necessity for decision of the point in 
the present case. The Divisional Judge 
should have confined himself to points urged 
in appeal before him. 

rnder ordinary circumstances, I should 
set aside the lower Appellate Court’s decree 
and remand the ca.se for fresh decision of the 
appeal witiiout going into any question of 
custom as a side issue. Rut 1 do nat do .so, 
as it is clear to me that plaintiff’s suit is 
bound to fiiil on the merits and the dispute 
should not be allowed to drag on any 

longer merely because the Divisional Judge 
has eiToneousl}' avoided discussion of the 
essential point.'a. 


inere IS, to begin with, the dilKculty in 
plaintill s w-ay that Maya certainly has .sons 
by a wife niarried snbseiiuently to the sale, 
the legitimacy of these sons cannot be 
fairly called in question in the present case, 
and I decline to allow the suit to be treated 
as in the nature of one for perpetuation of 
testimony. This (luestion, if it ever arises at 
all, must he settled by litigation raising the 
issue deiinitely. For present purposes, the 
sons .should be regard as legitimate issue 
and they are a di.stinct bar to plaintiff’s suit. 

i he didiculty might, no doubt, be got over 
by specious pleading, but it has then to be 

considered whether there is any thing wrong 
in the Sub.Judge’s llnding as to necessity, 
i he hnding appears to me (piito correct. 
1 hat only item of consideration which could at 

any time have been called in question is the 

sum of Us. 3-12 0 received in cash at registra¬ 
tion for marriage expenses. Maya has 
undoubtedly since married and the money may 
well have been required for the purpose. 

This is enMigh to dispose of plaintiff’s 
belated suit, but it may also he painted out 
that the suit is almost certainly time-b.irrad. 

1 wo minor plaintiffs have been put forward 
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as a means of bringing the suit witliiii time, 
but only because it is clearly long ago 
time-barred against the other collaterals, who 
never thought of themselves challenging the 
alienation. 

A. declaratory decree is always a matter of 
discretion, and under these circumstances the 
Courts would certainly be exercising that 
discretion wrongly in giving plaintiffs a decree 
even if the difficulty about limitation could be 
got ove". 

The sale was acquiesced in at the time by 
such responsible collaterals as might possibly 
have challenged it. 

My conclusion being that the .'^ale is n 
valid transaction, the appeal is dismissed 
subject to the explanation given above. 

The plaintiff will pay the costs of the 
vendee defendants. Nos. I and 2 in this Court 
also as these defendants should not have been 
put to further trouble, even though the lower 
Appellate Court dismissed the original appeal 
on an improper ground. 

Appeal th'6Uiifse(l. 


c. 8 A. h. J. 206 

AhLAIIAHAU HIGH COURT. ^ 

First Civil Ari'kal No. 332 of U<i7. 

January 26, 1911. 

Present: —Sir John Stanley, Kt., Chief 
Justice und Mr. Justice Banerji. 

MUBARAK-UN-NISSA— Defkndant- 

Apfellant 

versus 

MUHAMMAD MUNSUB HASAN KHAN 

AND OTHERS—PLAINTIFFS — RESPONDENTS. 

Muluiininailan Lmv —Arrangement — UVJojt? m 

lntHSfMHinn of property by husband in lien of doner — 
to hec<nne absolute owner on husband p»v’- 
dereasiny her — Mortyoye—Nature of interest created. 

A Muliaiuinadan gave his wit’e possession of liis 
])ropei*ty in lieu of her dowor on the condition that if 
she died iKjfore him, the* property would revert 
to him, the balance of iho dower b<*coining extinct; 
but that if she were to survive him she woubl be- 
conle absolute owner of the property. The husband 
predeceased the wife; Held, that on the hnshand's 
<leath the wife hecume absolute owner of the property. 

Jfnsnwunal ISjbee Baehan v. Sheikh Hamid llosein, 

U M. I. A. 377; 17 W. R. 113, referred to. 

The interest created was a right to enjoy the 
usufruct of the propertv during the life-time of the 
husband, which was to develop into full ownership 
on the Impponing of a conting^ney, l iz., the death of 
the husband in the life-time of the wife. 

First appeal from a decree of the Sub- 
Judge of Shabjabaupur. 


TheHon'ble Mr. Sintdar Lai (with biin 
Mr. Muhammad fsha>j), for the Appellant. 

The Hon’ble Mr. Moliial Nehru (with him 
Messrs. D.C. Banerjee Ghulam Mujtalju), 
for the Respondents. 

JUDGMENT.-The suit out of wliicli 
tliis appeal has arisen was brougbt by the 
plaintilTs-respondents for posse.'ision of a 
share of certain properly wliicli originally 
belonged to their deceased uncle, itasnad 
Hasan Klmn. They claim as his heirs the 
share to which they are entitled under the 
Muhammadan l^aw. They also pray for me.sne 
proHt.s. 

Masnad Hasan Kban died on the 1st of 
March 1903, leaving him surviving a.s bis 
heirs, the first defendant Musauimat Mubarak- 
un-iiissa, liis widow, and five nephews, two of 
whom are the plaintilT.s. It is common ground 
that the dower of Mmammat Mubark uu* 
nissH w!is Rs. 1,25, 000, and that this amuiiiit 
was due to her. In order to provide for tiie 
payment of the dower M snad Hasan Khan 
executed a document in her favour on the 
22nd of September 1SS3, by virtue of which 
she is admittedly in possession of Ids estate. 
The construction of this document is the prin¬ 
cipal (luestion to 1)6 determined in this appeal. 
Whilst it is asserted in the plaint that the 

instrument was a lease granted to Jlubarak- 
iin-nissa for the realization ot her dower and 
tiiat she is hound to surrender tlie property 
on her dower being discharged, it is urged on 
iier belmlf that she has acquired an absolute 
interest in the property under tlie provisions 
of the document. Tlie plaintiffs allege that 
slie has realized the whole amount of lier 
dower from the usufruct of the property, 
and they are, therefore, entitled to obtain 

possession of their share. 

On the 7th of April 1S92, Mubarak-iin- 
nissaand Masnad Hasan Klian jointly execut¬ 
ed a deed of tvaqf in respect of a portion of the 
property, and by a later deed of the 15th of 
August 1903, they provideil for tlie manage¬ 
ment of the iruti/ and appointed the 2nd aud 
3rd defendants as their successors in the 
office ol mutwallis. It is asserted by tlie plaint¬ 
iffs that this waqf is nominal an 1 fictitious; 
that Masnad Hasan Khan continued to be the 
owner of the property till his death, and that 
the uvn//is also invalid under the Muham¬ 
madan Lxw. 

Upon the death of Masnad Hasan Khan’s 
mother a reference to arbitration was made 
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by him and ilnbarak-un-nissa for the settle¬ 
ment of their claims in regard to the property 
inherited from the mother, and an award 
was delivered hy the arbitrator on the 
10th of October 1S9S. This was made a 
rule of Court on the .30th of Novembei’ 
1=9S. Subsequently, on the 9th of Septem¬ 
ber 190.’), Masnad Hasan l\han executed a 
deed of relinquishment in favgur of his wife. 
These transactions are alleged by the plaint¬ 
iffs to be fictitious and collusive and made 
with a view to deprive them of the property. 

The Court below lias held that under the 
instrument of the ^^nd of September ISSd, 
^lasnad Hasan Khan made a usufructuary 
mortgage in favour of his wife for the 
amount of her dower; that the tran.sactinn 
w'as at least analogous to a mortgage; that 
Mubarak-un-nissa was in possession in lieu 
of her dower; that the wag/ is invalid, and 
that the plaintiffs are entitled to possession 
on payment of the balance of dower due to 
^lubarak-un-nissa. It has accordingly made 
a decree in favour of the plaintiffs for posses¬ 
sion of their share of the property (except 
moveables and house propei’ty in lespect 
of which they abandoned their claim), 
on condition that they do pay to Mubarak- 
un-nissa their proportionate share of 
Rs. 43,482 which it has proved to be the 
balance of dower due to her. 

The defendant, Mubarak-un-nissa, has pre¬ 
ferred this appeal. The plaintiffs have filed 
the connected Appeal No. 21 of 1908 in wliich 
they question the correctne.ss of the finding 
of the Court below as to the amount of the 
dower due to the defendant. 

The decision of this appeal liinges mainly on 
the constrnction of the instrument, dated 
the 22nd^ of September 1883, mentioned 
above. That document was executed both 
by Masnad Hasan Khan and Mubarak- 
un-nissa, and the material portion of it is 
thus tramlated:— 

In order to make arrangement for re-pay¬ 
ment of the dower-debt and to shake off the 
liability of the husband both in tin's and the 
next world the husband and the wife have 
made settlement as follows:—That is to say, 
all the properties detailed below, now po.s- 
sessed by the husband, shall be put in the 
possession of the wife in lieu of the 
dower debt, with the conditions that during 
her life-time she shall collect and enjoy the 
profits of all the properties in lieu of iier 


dower-debt; that if .she dies before the 
husband, the dower-debt shall be deemed paid 
up, no matter whatever portion thereof is 
realized by that time; that the dower-debt 
being deemed as satisfied, the properties 
shall revert to the possession of the husband, 
that in such case the wife’s possession shall be 
deemed to be (one under) a hil mnkta thiha 
(lease for a fixed sum); that the annulment 
of this lease and the satisfaction of the debt 
shall be deemed from that time in the year 
of the wife s death at which she may make 
the last collection before her death, of any 
portion of the profits from any property; 
and that if the husband dies before the wife, 
the properties shall be owned by the wife 
in lieu of the dower-debt remaining due at 
that time, no matter whatever amount it 
may be, and the husband’s proprietary 
rights shall become extinct.” 

The scope of the document is three-fold, 
(1) the wife is to take possession of the pro¬ 
perty in lien of her dower and enjoy the 
usufruct; (2) tlie property is to pass to the 
husband, if the wife predeceases him and the 
dower-debt is to be deemed to be discharged; 
and (3) if the liusband predeceases the wife, 
she is to become absolute owner of the pro¬ 
perty wliatever may be the balance of dower 
due. It rs claimed on behalf of the wife that 
as lier husband is dead, .she has acquired the 
ab.-»olute ownership of the property. We 
are unable to agree with the Court below in 
the view that a mortgage was effected. The 
property of the husband was not made 
security for the wife’s dower and it was not 
pledged for the dower. Tlie mere fact that 
pos.session wa.s deliverd to the wife did not 
create an hypothecation of the property for 
tlie amount of the dower. This, in our opinion, 
is the effect of the ■ decision of their 
Lordships of the Privy Council in the 
case of Musammat Bebee Bachan v. Bheikh 
Hamid Ilosein (l), and we do not think 
the learned Subordinate Judge has cor¬ 
rectly apperciated it. Their Lordships 
observed, 1 he claim of Musammat Bebee 
Bachan to hold the property to satisfy her 
dower cannot be founded upon an ori¬ 
ginal hypothecation of the estate for her 
dower—for such a right does not arise under 
the Muhammadan Law as a consequence of 
the gift of dower, nor was there any agree¬ 
ment on the part of the husband to 
U) I lM. I. A.377; 17 W, R. ] 13 . 
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pledge his estate for the dower.” In the 
document before us we fail to find any 
provision which may be construed to be a 
hypothecation or pledge of the property. 
The learned Advocate for the respond¬ 
ent contends that the document must be 
deemed to be a Will. We cannot accede 
to this contention. There was no di.sposition 
of the property to take effect only after the 
husband’s death. Nor do we think the 
transaction was of the nature of what is 
known in Muhammadan Law as muhabat. In 
our opinion the properly was, by the in¬ 
strument in question, vested in Mns> 
amviat Mubarak-un-nissa in prxscnli in 
lieu of her dower subject to the condition 
that in tlie event of her predeceasitig her 
husband it should go to lier husband alone 
to the exclusion of her other heirs. It was 
a conveyance of the property in lieu of 
dower subject to a contingency which has 
not happened, and to a condition the validity 
of which we are not called upon to determine. 
The interest created wa.^i, as Mr. Sundar Ijal 
aptly put it, a riglit to enjoy the u.sufruct 
of the property during the life-time of the 
husband which wa.s to develop into full 
ownership on the happening of a contingency, 
namely, tlie death of the husband in the life¬ 
time of (he wife. That contingency having 
happened and the husband of Musammat 
Mubarak-un-nissa being dead, slie has 
become the absolute owner of the property 
and the plaintilLs, as .some of the heirs of her 
hubbuiid, are not entitled to recoverany portion 
of it from her. 

In this view it i.s unnecessary to consider 
whether the ««<;/created by her is or i.s not 
valid under the ^luhammadan Law’. Lven 
if it is invalid, the plaintiffs have no right to 
que.stion it. 

Furthermore, by the deed of relinquish¬ 
ment executed by Masnad Ilasau Khan on tlie 
9th of September 1903, property of all des¬ 
criptions w’as vested in Mubarak-un-nissa. 
The plaintiffs’ suit must, therefore, fail. 

We accordingly allow the appeal, set aside 
, the decree of the Court below and dismiss the 
suit with costs in both Courts. 

Appcnl ( lUuived . 


Sm , D A ; \ . .1 t. 
Vakil o .o 
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(«. c. b A. L. -T. 297). 
ALLAHABAD HIGH COURT. 
Second Civii, Appeal No. 1289 ok 1909. 

.January 31, 1911. 

Present :—Sir John Stanley, Kt., Chief 
Justice, and Mr Justice Griffin. 

CHUNl LAL—Defendant—Appellant 

versus 

SIKISHAN SINGH asdotheks— 
Plaintiffs - Respondents. 

MortijiiijC — Ji/’deuii)tioii—lirrakimj up of /‘t'CtrUy bij 
nioiiyagee— Linbility of moi tyayor. 

A. his I'i/ to li in 18hl. At a sale in 

execution of u .sinqile nionry-»lecice in pur¬ 

chased the jiroprietary ri^rht in tlio sn' leaving A. 
owner of the ex-j»roprietary right only; 

//c’/d, that as /L hy hi.s own net had hr<ikeii u]i tin- 

integritv f.f his seeurity, he was procludeil frotii plac¬ 
ing the wliole hur.len of his tnortgage-deht u[)on th*- 
cx-|)roprietary rights 

Itishc.'^hur iJnyiil v. liun 22 A. 284. followed. 

Second appeal from a decree of the Ad¬ 
ditional District Judge of Aligarh, confirm¬ 
ing a deciee of tlie Subordinate Judge of 
Aligarh. 

Mr. H. li'. t(with liitn Mr. fiokul 
PrasaiDy for the Appellant, 

Mr. (tnhari hi!, for the Respondents. 

Jl'DGMfiiNT.—This appeal arises out of 
a suit for redemption of a mortgage made 
ill ISSI by the plaintiffs’ predecessor-in- 
interest. By tl»e mortgage in suit certain 
specified plots, aggregating an area of 191 
highas, were mortgaged as security for tlie 
loan of Rs 1,300. The lands w’ere described 
as the sir holdings of the mortgagor, in 
the year 1SS8 the defendant-appellant in 
this Court, at an auction-.sale in execution of 
a simple money-decree, purchased the pro¬ 
prietary riglits in tlie property in suit. The 
plaintiffs in tliis suit seek to redeem the mort¬ 
gage of ISSl. The Courts below have re¬ 
pelled the contention of the defendant-appel¬ 
lant tliat tlie whole burden of the mortgage- 
debt should be thrown upon the ex- 
proprietary rights now held by the mort¬ 
gagor. They held that the mortgagor’s ex- 
prof rietary interest was still liable for a share 
of the mortgage-debt proportionate to the 
value of the ex-proprietor’s rights vested in 
the mortgagor. The first Court held that the 
plaintiffs should pay one-fourth of the mort¬ 
gage-money in order to redeem the ex- 
proprietary tenures. The lower Appellate 
Court upon appeal by the defendant has in its 
decree affirmed the decision of the Court of 
first instance. 

The ground taken in appeal to this Court 
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is that after the sale in 18S8 of the raort- 
pgor's proprietary rights in the property 
in suit the burden of the mortgage-debt con¬ 
tinued upon the rights which still remained 
to the mortgagor, namely, his ex-proprietary 
rights in the land formerly held by him in 
the .viV. The contention advanced on behalf 
of the appellant is that there has been merely 
a substitution of security. 

Jt appears to us that the view taken by 
the Courts below is a correct one. What 
was mortgaged in the year l-SSl was the 
mortgagor’s right as proprietor in the mort¬ 
gaged property, and further his rights to 
occupy the plots specified in the mortgage fs 
str holder. In the year 1888, the defendant- 
appellant to this Court acquired at auction- 
sale the proprietary rights of the mortgagor. 
The defendant-appellant has by his own act 
broken up the integrity of his security. He 
cannot now be permitted to cast tbe whole 
burden of tbe mortgage-debt upon the re¬ 
mainder of his security. The principle of the 
ruling in Bisheshur Daiml v. UainHarup{\) is 
applicable to the present case. It has not 
been shown to us that the amount assessed 
by tlie Court below as the proportionate 
share winch the ex-proprietary rights should 
bear of the mortgage debt is erroneous. We 
dismiss tbe appeal with costs. 


. H A. \j. J. 230). 

Ald.AHAlIAl) HIGH COURT. 
Skconu Civil Appeal No. 991 of 19u9. 

February 0, 1910. 

Trt.ve»/;—Sir John Stanley, Kt., Chief 
.Justice, and Mr. .Justice Griflin. 

MAHDl HUSAIN and anotiiku—Appellants 

versHH 

SUKH CHAND and othkk.^ — Hk'^i'ondents. 

U'vihi id xite — i^udfti.CdUfrdrf-^Moitrij dcfoxited in 
Court ill iisnm jus halionfis — W'lthdravn hy prrxon not 
rniilh'd id it — Liohilitii. 

Monoy in Court in nxinn Jiix hnhrntiH 

uikI witlulmwn by » )>ors<m tu)t cuitiib'd to it tnuv 
l.roporly b^ lield to bo rc*ooivoil for tlio use of tin* 
)>cr.son outitled to it. 

Litt S', ildiif’inidlr, IS C. B. 31-b -f W , it. -Itio, ro- 

forroil lo, 

Seernd appeal from a deciee of the District 
.Judge of Meerut, confirming a decree of the 
Third Additional Munsif of Meerut 


[ 1^11 


Mr. G. IF. Dillon (with him Mr. Abdul 
Raoof)^ for the Appellants. 

Dr. Stilish Chandra Baner)i (with him Mr. 
Snrrendra Nath New), for the Respondents. 

.JUDGMENT.—This was a suit for a 
refund of Rs. 81*2 paid in satisfaction of a 
decree under the following circumstances. 
On the .’Hst of March 1883, the plaintiffs 
rnortgaged certain property in favour of one 
Kallu Mai. Kallu Mai died, leaving his 
widow, Musnmmat Gulab Dei and a minor 
son ^Har Saran. On the 4th of December 
1S9/, Mnsamrnat Gulab Dei, as mother and 
guardian of her infant son, transferred the 
mortgagee-rights under the mortgage to 
Musanimat Shibia. Subsequently, on the 
l8th of March 1900, Har Saran, who was 
still a minor, purported to transfer the 
mortgagee-rights in the mortgage to the 
defendants. The defendants, on the 21st 
of May 190o, instituted a suit for sale on 
foot of the mortgage of 18S3 and obtained a 
decree wliicli was made absolute on the 14th 
of September 1901. Mnsammnt Shibia was 
not a party to these proceeding.s. On the 
btli of November 1900, Musammat Shibia 
l)ronght a 811 it to enforce the mortgage of 
1883 wliich had been transferred to her by 
Mnsnmmat Gulab Dei on tbe 4th of December 
1897. She obtained a decree, and in execution 
of that decree the mortgagee-rights under the 
mortgage of 1883 were sold and purchased by 
./j/yummu/ Sliibia. She then sued for sale 
nf the mortgaged property, impleading both 
le defendants and the plaintiffs, and obtained 
'I sale on tbe 23rd of December 

In order to protect the property from 
sale under the decree of the 14th of Septem- 
m plaintiffs under protest deposit- 

et the amount of the mortgage in Court; 
and they subsequently filed an objection to 

the execution of the decree of the defendants 
a eging that no interest in the mortgaged 
property passed to the defendants under the 

transfer of the l8th cf March 1900. Har 

Saran being at the date of the execution of 
that mortgage a minor. The defendants 
applied to the Muiisif, in whose Court the 
money was deposited, for payment of it and 
they alleged that the defendant, Nabi 
Raksh, has already paid off the amount 
due to ^[iimmmat Shibia under her decree. 

We find in the Order of the Court, dated the 
14th March 1906, the following state- 

uieut,- Thou it is shown that Nabi Bak$U 
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has already paid off the decretal amount of 
Musammat Shibia.” The learned Munsif 
then observer,— Under the circumstances, I 
am of opinion that the present decree is 
capable of execution and the mortgagors 
cannot derive any advantace from the decree 
obtained by 3- usammat Shibia.” It is obvious 
from this that the order for payment 
of the money was obtained on the faiMi 
of the false representation made by Nabi 
llaksh that Shibia’a decree had been paid off. 
The order of the ^lunsif was subsequently 
atlirmed on appeal. In the suit brought 
by Musammat Shibia on the ba.^^is of the 
bond of the 4th of December 1897, on 
appeal to the High Court, it was held 
on the 27th of June 190C, that the sale 
executed by Har Saran in favour of the de¬ 
fendants was absolutely void, and that the 
defendants had no riglit whatever in the 
mortgaged property in dispute. Despite this 
decree, the defendants, in January 1907, 
withdrew from the Court of tlie Munsif tl>e 
sum wliicli had been deposited by the plaint¬ 
iffs under protest. The Court, liowever, be¬ 
fore making payment, required from the de¬ 
fendants security for the re-payment.s of the 
money if it should turn out that the defeiid- 
ants were not entitled to it. A security bond 
by one Wajah-ud-din was executed for this 
purpose on the 2nd of January 1207, and by 
that bond the surety hypothecated certain 
immoveable property. The decree of Miisam- 
mat Shibia was not paid by Nabi Daksh and 
has not been satisfied, but i? still under exe¬ 
cution. The suit out of whicli this appeal 
has arisen was brought for the refund of 
the money improperly drawn from Court by 
the defendants. Both Courts have decreed 
the claim. 

This appeal was then preferred and the 
main grounds of appeal are that it is not open 
to the plaintiff, in view of tlie decree of tho 
24th of Jnnuaiy 1901, which has never 
been eet aside, to recover back money obtain¬ 
ed in execution of it, and that the matter 
must be deemed to be res judicata. There is 
no force in this contention. The defendants 
were parties to the suit brought by Musammat 
Shibia, and in that suit it was lield that the 
transfer executed by Har Saran on the lf?th 
of March 1900, was absolutely void. In 
view of this ruling, the defendants were not 
justified in making an application for and 
obtaining payment of the money lodged in 



Court under protest. They acted improperly 
in representating to the Court of the Munsif 
that Musammat Shibia’s decree liad been paid 
off by one of them. The money was depo.sit- 
ed in Court in usum jta hnhentis and before it 
was withdrawn thi.s Court had declared that 
the defendants had no right to it. Under 
these circumstances, the defendants were 
not justified in their action in withdrawing 
the money. They improperly withdrew 
money which in justice and equity belonged 
to the plaintiffs. Money so obtained may 
properly be held to be received for the use of 
the person entitled to it |see latt v. Martin- 
dnU (1)]. We think, therefore, that the deci¬ 
sion of the Courts below was perfectly right 
and dismiss this appeal with costs. 

Appeal dismisted. 

(1) IS C. B. i:U: 1 W. It. -105. 
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NAGPUR JUDICIAL CUMM ISSIONUR’S 

COURT. 

Se»'u.nd Ci\i;. Ai'I’eal No. Ml ok ll»ln. 

January iDi 1. 

Present: — Mr. Di’ake Brockman. 
DURGAGIR-ApiMCANr 

versus 

KOLLU—Oi'PO.sii'K PAinv. 

Pliiiiif--Snjiinhirr btj j'hiiiitii) — D-'fo I 

fnijHdtiiie, cjferf of—th-fcit in signafnre 
•j I nil lid for iidiT/viynce —— I'ffert on Umi. 
tiifion—Ciril Prnrciluic Cedt' (.Ic' j' of 
(f. I /, /■- 1/, (r. \ il, r. 14— ‘.Iiirii^dicl ton'\ inrniiiiuj of. 

A plainliir wh<i result's xiithitj the juriMlivtion of 
iln; Cniirt ill wliich Brings n suit niiist sign tin- 
]>laiiit 

(tokul Pdf! Mnllii, 10 C. 1*. L. R. IU3; (Jhandrnimi! 
V. Gtinpof Ha>, 4 X. L. K. 117, rnfcrrcMl to. 

Till* word '‘jurisdiction” in section 99 of the Civil 
I’rocednrc Code .judged from the imint of \ iew of 
locality, peeuniary value or the .‘•ubjeet-nniUer of a 
suit, is e(|nivnl«nt to cornpeteney to try. 

V. }[un, 17 C. l.>5; iln/o.'yh \, Jitniii uduiii 
‘28 C. im. followed. 

Where a suit is in fact liled with the knowledge 
and by the authority of the plainiifV, a defect in ih.' 
signature is a mere irregularity whieli is no ground 
for interference in appeal. 

lidMilro V. Sinidt. 22 A. 55 and Rnkh'il v Sccn-hfi ij 

State for India, 10 C. W, X. 841; Maliorajo „f 
Itennh Y. Soanti Saran, to A. 035, followed. 

'i’lio want of a proper signature is nut included in 
Order VII, rule II. among tlie cirenmstanees which 
necessitate rejection of a jdaint; ami Order VI, ml.- 
17, enables amendment of a plaint to W* effected at 
any .^tage of the proceedings. The inference from 
these provisions is tliut a plaint cannot b<- eonsi<tered 
a.- void and iinidmissible until the defect m 
ps pemovod. 
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liosilco \. S>ni(if, 22 A. oo; Maharaja af llr'icali v. 
SM-n»>n Saran, 25 A. 0^5, followed. 

'I’lir date of amendinont of a plaint is itniuaterial 
for )>urposos of limitation, unless the time expressly 
allowcil by the Court for amendmetit has been 
exi'eeded. 

Maharaja of Rrirol, y. Sivaati Saran, 25 A. G3o. 
followed. 

Civil revision against the decree of the 

District Judge, Bhandara, dated the lotli 

December 190^, confirming that of the 

Munsif, Tirora, dated the liith October 
1909. 

Mr. S. ). Deshniukli, for the Applicant, 

Mr. .7. MiHrn^ for the Opposite Party. 

JUDGMENT, — Tliis is an application 
for revision of a decree passed by the District 
Judge, Bhandara, dismissing an appeal pre¬ 
ferred by present applicant from a decree of 
the Munsif, Tirora. 

The plaititifT, who is the non-applicant 
here, sued the applicant to recover tlie 
money due on a bond and it is admitted 
that so far as the merits of the case are 
concerned the claim was rightly decreed by 
the Munsif. IVhat we are now concerned 
with is the defendant’s plea that the plaint 
was bad for want of the plaintiff’s signature. 
The plaint was both signed and verified by 
one Dajiba, an agent of the plaintiff, who 
al«o conducted the plaintiff’s suit. This 
agent pleaded that the plaintiff’s signature 
was not essential because the plaintiff, though 
resident within the jurisdiction, had no per¬ 
sonal acquaintance with the facts; where¬ 
upon the Munsif put in issue the question 
whether the plaint was bad in law as not 
signed by the plaintiff but by ids agent. 
This issue was decided in the negafive on 
the ground that the agent who signed the 
plaint was cognizant of the facts of the 
case and liad conducted the suit, the Munsif 
evidently being unaware of this Court’s 
decisions in Ookal Dasv, Mnltn (1) and 
Chandramal v. Onupat Jiao (2). 

In appeal the District Judge, after notic¬ 
ing the Munsif’s mistake, held that the 
irregularity in the plaint did not affect the 
merits of the case and coiKsequently that he 
was precluded from interfering by section 99, 
Code of Civil Procedure. 

That section runs as follows ;— 

“No decree shall be reversed or .sub¬ 
stantially varied, nor shall any 

(1) JG C. T. L. K. 103. 

(2;4 K. L. K. 117. 
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case be remanded, in appeal on 
account of any misjoinder of parties 
or causes of action or any error de¬ 
fect or irregularity in any pro¬ 
ceedings in the soit, not affecting 
the merit.s of the case or tbe juris¬ 
diction of the Court.” 

It is now contended on the defendants 
behalf that inasmuch as rule 14, Order VI, 
Code of Civil Procedure, requires that every 
plaint shall be signed by the plaintiff the 
Munsif acted without jurisdiction in admit¬ 
ting a plaint not so signed,andthat section 99 
of the Code has, therefore, no application. 
There is no .suggestion that the plaintiff’s 
agent in ffling and conducting the suit ex¬ 
ceeded his authority. 

1 be section in question is for present 
purposes identical in terms w'ith section 
5/8 of the Ibbi Code. AVit!) reference to 
the latter it was held in Uatra v. Hari 
CD that the word “jurisdiction” was there¬ 
in used as equivalent to competency to 
try, and in Mahetih v. Jamirudain (4) that 
the term meant what it is ordinarily under¬ 
stood to mean when used with reference 
to the local or pecuniary jurisdiction of 
a L/ourt or its jurisdiction in respect of 
the subject-matter of a suit. And Basdeo 
V. Smidt (5) and liakhal v. Secretory of 
State for lodta (b) are clear authorities for 
the proposition tliat where a suit was in 
act Hied with tlie knowledge an'd by the 
authority of the plaintiff a defect in the 
aignature is a mere irregularity which hav- 
ing regard to section 578 of the ISS'J 
ot e IS no ground for interference in ap¬ 
peal. These decisions and the grounds there¬ 
for commend themselves to me. It will 
e observed that want of a proper signa¬ 
ture is not included in rule 11, Order VII, 
of Dbe present Code, among the cirenm- 
stances wliicb necessitate rejection of a 
plaint and that rule 17 of Order VI en¬ 
ables amendment of a plaint to be effect¬ 
ed at any stage of the proceedings : the 
n.ference ,3 that a plah.t is not void and 
inadmissible until a defect in signature is 
removed, and the view to this effect in 
Basdeo V. SmM (5) (above cited) was again 

(3) 17 C. J55. 

(4) 2S C. 324. 

(.5) 22 A. ,5.5. 

(0) IOC. W. N. 841. 
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taken in Maharaja of Rfwnh v. Stvami 
Saran (7). 

It is contended on tbe defendant a be¬ 
half that if the technically correct courae 
of requiring plaints to be amended had 
been taken in the drat Court the claim would 
have been time-barred before the amend¬ 
ment could have been affected. Tlio case 
last cited is authority against that conten¬ 
tion, and it has long been settled tliat the 
date of amendment is immaterial for pur¬ 
poses of limitation, unless indeed the time 
expressly allowed by the Court has been 
exceeded. 

The merits being admittedly on the plaint¬ 
iff’s side 1 would in any view be un¬ 
willing to exercise tlie revisional jurisdic¬ 
tion of this Court in the applicant’s 
favour. As it is, 1 am satisfied that the 
District Judge’s refusal to interfere with 
the Munsif’s decree was justified by sec¬ 
tion 99, Code of Civil I’rocedure. 'I’he ap¬ 
plication for revision is accordingly fli*- 
missed. Hut as the signature of the plaint 
is undoubtedly defective I make no order 

as to the costs of tins application, 

(7) 25 A.0:t5. 


(s. c. 7 N. h . It. .'fO). 

NAGPUR JriUClAH COMMISSIONER’S 

COURT. 

Seconh Civil. Aii-kai. No. 7-12 ok 1909. 


July 2i), 1910. 

Present: —Mr. Skinner, A. J. C. 
ATAMARAM and others —Akpki-i-ants 


versus 

IjA LA - Respondent. 

fteyistmtioH — lU'Icaso — ronmtl relituiulKh }iicnt uj 

cliitm — Cen'ml Provinces Tenuiiri / Art {IX oj I 88 S , i <, 

—Oecupancii hohlirnj — fincccssion , huiv tjovcnn'il -~ 
Hindu Ldw — Snrccssioii—Son rcin<tining joint icitli 
father . 

A document containing consent to a disposition of 
property and a fornml reiuniciution a claim, which 
the party reliiupfislnng is »*ntilled to j)ut forward, 
whetlier legally correct (a* not, is a ro'ea.se, and when 
pertaining to immoveable ])roperty of tlie valao ol 
Us 100 or over recpiires registmtion. 

Wazir Ali v. .-tsarnm, Oo 1 *. 11 ISUI; Indroj v. Monja , 
97 P. R. lS 9 o and Ahdoof Iloosein v. ( lool'int Kooiein , 
30 0.33-1; 7 Horn. L. R. 7V2, distinguislu-d. 

In the case of Hindus, Courts shouhl, in rloaling 
with agricnltnrai land, follow the Hindu Law of 
inheritance so far as it may bo consistent with the 
])rinciplea of a legislative enactment such as the 
Central Provinces Tenancy Act. 

Gh'inyn v. Ukund Rno , 4 X. L. H. 0 , relied ui>on. 


When an occupancy-tenant dio•^, liis right in liis 
holding shall devolve as if it were land. 

A Hindu son who has remained joint with his 
fatlier is his heir ainl siioceods to his sepai-ate or self- 
acfpiired property, in preference to one who has 
so para ted. 

Appeal againJ?tthe decree of tlie Divisional 
Judge, Jubbulpore Division, dated the iJrd 
September i999, confirming the decree of 
the District Judge, Seoni, dated the iOtb De¬ 
cember 190S. 

Mr. J. fr/io<e, for the Appellants. 

Mr. J. Miftra, for the Respondetit. 

JUDGMENT.—The .so-called ^kahuliat' 
narnn,' Exliibit D-1, whereby tlie plaintiff-re- 
spondent recognized the validity of the parli- 
tion of tlie occupancy land in question alleged 
by the defendants-appellant.s, was, in iny opi- 
nion, cleaily a release, and os such required a 
five-rupee .stamp, ai.d sliculd not have been 
admitted in evidence on a slamp of one 
rupee without levy of deficient duty and 
peralty. Having been admitted, it cannot 
now on that account be excluded, but is it 
admilttdiy a document relating to proper¬ 
ty, the value of which is over Its. 100, 
and if it was a relea.«e required regi.stra- 
tion. Tlie appellant’s learned Advocate con¬ 
tends ll at it i.s mere recital of facts, 
and not a lelease, and cites Wazir /U\. 
Asatam (l), hiilraj \. Movja (2) and Ahfkol 
Uni'seiii V. (kiolavi Ifoosein (3). Hut in 
both tlie Punjab cases tlie document in 
question was a petition addres.«ed to a Court. 
In the earlier of them there was a sen¬ 
tence at the end of the petition, which 
stated that the parties had wiitten this 
mutual decision that it may he a sanad' and 
the learned Judges ob.served These words do 
to a certain extent favour the defendant’s 
contention that the document was intended to 
be an operative instrument; but the words are 
too vague to suffice to give tlie document 
another interpretation from that whicli is 
gathered from a consideration of it as a 
wliole.” The Bombay case was a peculiar 
one - what was renounced was a mere spes 
successionis under Muliarnmadaii Law, and 
Chandavarkar, J., held that this was not pro- 
perty either present or future, and tliat the 
document was not a release, but a mere agree¬ 
ment to release the riglit of heirsliip here¬ 
after, giving a right to demand a release of 

(l) 95 r. R. 1H9*. 

IJ. 97 K. R. IH9=>. 

{■A) 30 1L3U4; 7jl3om. L. U.742. 
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the cUirn of heirship on the latter’s coming 
into existence. This is clearly distinguish¬ 
able from tlie present case, for when the do¬ 
cument (D-1) was executed the plaintiff’s 
father was dead, and the right or claim he 
thereby relinquished was one that he was 
entitled to put forward, and whether it was 
legally correct or not, to obtain a decision on. 
1 f a formal renunciation of claim under such 
circumstances, and consent to a disposition of 
property is not a release, 1 do not know what 
is. A release is defined in Article 55 of 
Schedule of the Stamp Act as an instrument 
whereby a person renounces a claim upon 
another person or against any specific pro¬ 
perty'. The document in (|uestion is clearly 
within this definition, and inasmuch as it 
declared rights in immoveable property of a 
value admittedly exceeding Us. 100, 1 hohl 
that it required registration, and being un¬ 
registered, cannot he admitted as evidence of 
the transactions with regard to the said im- 
ircveable property recorded in it. 

Apart from the 'kabulinf', to which it was 
said the Courts below had not given due 
weight and effect, no valid ground has been 
shown for interfering with the finding of the 
lower Appellate Court that the unequal 
partition of the occupancy-holding of 

the plaintiff’s father alleged by the de- 
fendants-appellants lias not been proved. And 
on that finding the plaintiff is at least 
entitled to the decree for joint pos.sessioii 
that has been given him, and was, I 
think, probably entitled to more, riz., to ex¬ 
clusive instead of joint pf)sses.sion. My 
brother Stanyon has lield in Ohnnua v. I'knuii 
Jino (4) that the Hindu Law of succession by 
survivorship, as to the vesting of a son’s 
interest by birth, is not applicable to a tenancy 
governed by the Ceiitral Provinces Tenancy 
Act. liut he has also pointed out that ‘in 
the case of Hindus the Courts, in dealing 
wilh agricultural holding, will follow tlie 
Hindu Law of inheritence so far as it may be 
consistent with the principles of the Tenancy 
Act and the law expressly provides in sec¬ 
tion 4*3 of the Central Provinces Tenancy 
Af't that when occupancy-tenant dies Jiis 
right in his holding shall devolve as if it 
were land’. Now the first Court found that 
the plaintiff remained joint with his father 
when his brothers separated: and this finding 
was not challenged hy the memorandum of 

(4) I N'. h. R, 0. 


first appeal. Under Hindu Law a son who has 
remained joint with his father is his heir, and 
succeeds to his separate or self-acqnired pro¬ 
perty, in preference to one who has separated 
(see iMayne’s Hindu Law 7fch edition, p. 731). 
And there is nothing in this rule inconsistent 
with the principles of the Tenancy Act, 
which, if anything, favour a tenancy's devolv¬ 
ing to a single heir rather tlian to several, 
and no reason that 1 can see for departing 
from the plain provisions of that Act. 

As the plaintiff did not appeal against the 
first Court’s decree in so far as it was un¬ 
favourable to him, I cannot interfere in his 
fa vour, but I am certainly not prepared to 
interfere with the first Court’s e.xercise of its 
discretion as to costs, which moreover, as the 
respondent s learned Counsel has pointed out, 
are to a great extent the same for joint as for 
separate possession, so this appeal fails, and 
is dismissed with costs. 

Under the circumstances of the case I do 
not think it necessary to take action under 
section f»l of tlie Stamp Act with regard to 
the Lxliibit D-l, as the plaintiff having ad¬ 
mitted execution of it is the person who 
would be primariL’' liable to prosecution in 
respect of its not being duly stamped, and 
the Courts below have held tliat he was in¬ 
duced to sign it hy fraud. 

Appeal dismissed. 


(s. c. 7 N. L. R. 39). 

NAGPUIt JUDICIAL COMMISSIONBR’.S 

COURT. 

Berar Jurisdiction. 

Civil. Revision No. 157 or 1909. 

March 8, 1910. 

rmfcn/:— Mr. Skinner. A. J, C. 
SHAIKH IMAM — Ari’LrcvNT 

t'ersus 

ISHAK ALI— Non-Applicant. 

J^ioinittsun/ nnfr—Suhsfiiiu’ii/ written ntjreeinvut not 
to rii/nrre it - Pdyrr hitiinii iij (nireenu'iit—Xeyutiahle 
Instn.mcnU Art (XXVI 0 /I 88 I), 32. 120. 

1 lu' prtvoc-of n promissory nofo, if ho lias niado a 
• •ontra«-t lo tho <*oiitrm-y with iJm maker, is not 
(‘iitifled fo .«njo on Hm note unless he has p(‘rforincJ 
n»e e.uuhfi.ms of the oontraet The makor can set 
np against the payee a subserpient written ngi'comont 
hy fhe latter not to onforeo it, 

Somnsuwlnra,,, Chrttinr y. Xamsimha Chnrinr, 29 
M. 212 nt p. 210; 1(> .M. L. ,1. 10.3, dissented from. 

Thunblrhy v. ]in.roo\ 7 L. . 1 . Kx. 128; 3 M. and W. 
LIO and V Jonct, 3-t L. .1.0. 1*. 300; 19 C. B. 

(.N. s.) -IlC: n Jur. (x. s.) 812; 12 L. T. 737; 13 W. R. 
1018, not applied. 
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SHAIKH IMAM V. ISHAK ALI. 

Revision against the decree of the Judge, 
Small Cause Court, Alcola, dated the '22nd 
March 1909. 

Mr. (J, L. Sulhedar^ for the Applicant. 

Mr. M. R. Dixity for tlie Non-Applicant. 

JUDGMENT.—The plaintiff applicant 

snld certain tiuiber to tlie defendants for 
Hs. 50., and was paid Rs. 100, and given a 
promissory-note for the balance of Ks. 400. 
Subsequently, tl)e plaintiff and the defendant 
Ishak Aliexecuted fui ther written agreements, 
both of which referred to the promissory-note 
in the following terms:— 

The defendant Ishak Ali’s agreement For 
Rs. 400 on account of the advance you have 
to receive from us you”—(apparently a 
clerical error for I)— and Girrao Ramchandra 
have executed a promissory-note. After 
weighraent of the wood you sliould take from 
u8 Rs. 400 on account of the promissory- 
note and return to us the promissory-note. 
The responsibility for this lies on you.'* Ard 
the plaintiff's agreement “You and Glriai> 
Ramchandra have executed a promissory note 
for Rs. 400. You may take l»atk the pro¬ 
missory-note after paying me Rs. 40U wiien 
the wood is weighed.” 

The plaintiff sued on the promissory note, 
and the defendents, wliilst admitting execu¬ 
tion thereof, pleaded that lie was dei)arred 
by his subsequent agreement fi*om suing on 
it, whilst the wood remained undelivered. 
Tlie Small Cause Court has accepted this 
plea, and di.smissed the suit, and the plaintiff 
lias applied for revision. His learned Counsel 
relies on the unconditional nature of a pro¬ 
missory-note as detined in section 4 of the 
Negotiable instruments Act, and on the 
decision of a Bench of the .Madras High 
Court in Somasnndaram Chet i'ar v. Xarae^mha 
Chariar (1), that a collateral covenant not 
to sue for the money duo under a promissory- 
note for a limited time doe.s not suspend the 
right of action on tlie note, and cannot be 
pleaded in bir of such an action. 

There is an important distinction between 
the two cases in that in the Madras case the 
promissory-note had been endorsed to, and 
was sued on by, a holder for value. And no 
doubt a subsequent agreement by a payee of 
a promissory-note would not affect the rights 
of a holder in due course, who had no notice of 
such agreement. But in the Madras ease the 

holder was held entitled to sue, even though 

{•) 29 212 at p. 21fii IfJ M. h. J. 1C3. 


he had been aware of the payee’s having 
entered into an agreement limiting the right 
of suit, before the note was endorsed to him. 
The case is, therefore, an authority in the 
plaintiff’s favour, but, with all respect for the 
opinionof the learned Judges who decided 
it, I am iinalilc to accept their dictum on 
this Point, as warranting the inference that 
the pajee of a promissory-note is entitled 
to sue on it notwithstanding any contract he 
may have made to the contrary. They ha.«e 
their opinion on two English cases - Thnnhlehy 
v. Barrow (2) and Ray v. Jones (3). in the 
frst of these cases a covenant not to sue 
for a limited time upon a simple contract- 
debt was lield not pleadable in bar of an 
action for such debt. The judgments are 
very brief, but the notes of the argument 
show that the question was decided with re¬ 
ference to the technical Knglisli rules of 
pleading, ami I do not find anything in the 
ra.‘«e that affects the question whether there 
is anything in the law of British India that 
prevents the plaintiff being bound by his 
a iinitted agreement, and this case was fol¬ 
lowed In Hay v. Janes (3), in which the ques¬ 
tion was whetlier an agreement by certain 
creditors of a bankrupt not to sue, if certain 
instalments were not punctually paid, barred 
their right to sue for tlieir original claims. 

On tlie other hand, section 32 of the 
Negotiable In.struments Act, XXVI of 1881, 
which is not referred to in the Madras deci¬ 
sion, prescribes that: “in the absence of a 
contract to the contrary, the maker of a pro¬ 
missory-note is bound to pay the amount 
thereof at maturity according to the 
apparent tenor of the note.” If the 
plaintiff's contention is correct, this section 
should, it seems to me, have said notwith¬ 
standing any contract to the contrary,’ and 
when instead doing so it says in tlie absence 
of any contract to the contrary,’ I do not see 
why the plaintiff sliould not be held bound by 
tlie terras of his admitted contract. Similarly', 
by section liO of the Act no maker of a pro¬ 
missory-note is permitted to deny the 
validity of the instrument as originiilly made; 
but be is not forbidden to allege subsequent 
facts invalidating it and subject to the limi¬ 
tations iinpised by the Evidence Act on the 
variation of w’ritten by oral agreements. 1 

(21 7 h. J. Ex. 12S; .M. au.l W. 210. 

(3)-u li . 1 . (;. i\ snijioc. n. (n s ) in;. I . .Jur. 

is. .s.) 8J2; 12 h. T. 737; 13 W. K 101 S. 
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see notliinf? to prevent his doing so. I am 
nnable, therefore, to accept the plaintiff’s con¬ 
tention that the decision of the Small CaUvSe 
Court was not according to law and dismiss 
his application with costs. 

A fplication dinmissotJ. 


(s. c. 7 N. L. R. 4)). 

NAGPUK JUDICIAL COMMISSIONER’S 

COURT. 

EiiiST Civil Appeal No. of 1910. 

December 1(5, 1910. 

Vreftpnf'. —^Ir. Stanyon, A. J. C. and 
Mr. Skinner, A. J. C. 

DADNOO —Appellant 


X'erstis 

SOMNATH - Respondent. 

Courtdcf’— Oocrre nbsuhile for retlemplion - Apprul 
on the (/roHU'I that monri/ <lepo:<itr<l ton late —Court Fees 
Art {VII of 1870), Sch. //. art. 17 (i t) — Ciril l*iorc<iitre 
('o<le (Art V of IDOH), .. 2 {2)—'^I)erree'\ moouhuj of. 

An ubsoluD' docreo fnr n'denijition, tonn-lo nrc or 
sulo is a tinnl docrec within tho trnn.s of section 2 ( 2 ). 
Civil I’roccdurc €•)(!•», H)08. A Jncmoramlnm of 

npponl iijfninst a decree absolute for redemption 
on the <,^ronnl that the mortgage.money has been 
desposited by the mortgagor after the period ti.vcd 
for its paynient ami should not have beeti received, 
requires a stamp of Rs. lO. under Article 17 (vi). 
Schedule II, t.f the Court Fees Act, as the relief 
sought in appeal cannot be exactly valued. 8 uch an 
appeal does not require a stamp on the amotitit of the 

l)rincipal niortgage-imtnev. 

Onlnr v. I.nhinichoml, 5 N. [,. K. l;{(): 3 i,„p 
Cas 920: DhiruJsitKjh v. Jtajainw, Vy S. I,. |{. 104 ; 

8 Ind. Cas. 112-’', referred to. 

Eir.st appeal again.st the order of the 
District Judge, Raipur, dated the 25th June 

1910. 


Mr. Z'. U. DiUo}), for tlie Appellant. 

JUDGMENT.—Tliia is an appeal against 
an order allowing redemption of a mortgage 
under a conditional redemption-decree with 
the alternative of foreclosure, in a case in 
which the plaintifF-inortfiragors have paid in the 
requi.-site sum, hut the defendant mortgagees 
centend that the payment has been made too 
late, and should not liave been received. No 
formal decree has been drawn up by the 
lower Court, but tlie effect of the order 
appealed against by the defendants mortgagee.s 
is that of a decree absolute for redemption. 

The appeal w'as originally filed on a two- 

rupee stamp on the authority of the ruling of 

Isinay, J. C., in Jialmukand v. llaji flusain 

All Bohra ( 1 ), but after carefully considering, 

that ruling, and hearing the appellant’s 
( 1 ) 14 C. l\ L. R. 100. 


learned Counsel, we are of opinion that the 
appeal requires a ten-rupee stampunder clause 
VI of Article 17. Schedule ir,of the Court Fees 
Act. The correctness of the distinction 
drawn by that learned Judicial Commissioner 
between the meaning of the word decree in the 
Court Fee.s Act, and of the same word when 
used in the Code of Civil Procedure has 
already been doubted by a Bench of this 
Court in Amir All v. Musam»wt Sujat Begum 
(First Appeal No. 14 of 1910), and we prefer 
an interpretation that gives the same mean¬ 
ing to a technical legal term in two Acts of 
the Legislature, both of which deal with the 
procedure of Civil Courts. But we do not 
think It necessary to overrule Mr. Ismay’s 
decision in the sense of holding that it was 
incorrect when delivered; as, whether it was 
then correct or not, an absolute decree for 
redemption, foreclosure, or sale is, we con- 
sider, clearly a final decree within the terms 
of the definition in clause (2) of section 
2 of the present Code of Civil Procedure 
(Act V of 1908). And an appeal against 
such a decree must, therefore, be stamped as 
such, and not as a mere application. 

The case is obviously one in which the 
relief sought by the appeal cannot be 
exactly yalupd; and we do not think it 
one in which the appeal needs to be stamped on 
the amount of the principal mortgage- 
money, in accordance with the views taken 
by Sir B.p.n Bose, A. J, C., in Onkar v. 

(2), and hy one of us in 
Dhirajnnah v. Tiajnram (3). Tlie mortgagees’ 
right to recover their mortgage-money with 
interest or obtain foreclosure in default, 

13 nnt denied, nor is the plaintiffs’ right to 
redeem at the date of their suit. The only 
question raised i.s whether, under the circum- 
stance.s that have arisen since the conditional 

decree was pas.sed, the defendants are .still 

hound to receive the payment that haa been 
tendered or are entitled to confine the plaint- 
iff.s to the other alternative of the decree 
they liad obtained, ri*., extinction of the 
moitgagedebt by foreclosure of the mort¬ 
gaged property. And in such case.s the pro- 
per fee is, we eon,sider, one of 10 rnppees 
under the provision cited above 
(2) 5 N. L. H. J30; 3 Jnd, C'n.'t. 920 
(:i)nN. L. R. 104; 8 Ind. Cns! n 2 r. 
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BANSIDHAR I’. RAOHCBIK. 

(s, c* / N. L. U. 43). 

NAGPUR JUDICIAL COMMISSIONER'S 

COURT, 

Second Civil Ahbeal No. 1-1)2 ok 1910. 

November 2S, 1910. 

Present: —Mr. Skinner, A. J. C. 
BANSIDHAR— Aitellant 

rerfifiij 

RAGHUBIR and others - Respondents. 

^hiUifarioHsncss—Suit not to he •lisntiiigcd — A'ncnd- 
merit—PUiinf-^Mortgatji:—Itodomption suit—Cltiini lor 
future liari'a on hosts of Icosc cannot be joine/l with 
claim fur redemption. 

A suit whicli is bad for muliil’ari<jusncss slioukl 
not bo dismissed without tillowiiiK tlio jdaimilT an 
opportunity of amending Ins plaint, and so rostrictim; 
his claim as to avoid the objection of inultifarionsnoss. 

Vurajlal v, liamdaf, 15 li 2fi9; Ashahoi v. llaji Tyuh 
Hoji, 6 n. 39D; Kalian Singh v. Cur JHtjal, 4 A. ION, 
relied upon. 

Ganeslii Lai V. K'lairati Singh, Kj A. 270; Mulluk 
Kefuit Hussein v. Shco Pershad Singh, 2:i C. S21; 
Smurthxcaitc v. Hannay, (I894i A. C. 504: 03 L. J. Q. 
B. 737; 0 K. 29:^; 71 L. T. 107; 43 \V. K. 113; 7 Asp. 
M C. 4^5, eoiisiderod 

A jtraycr for amendment should not !»• refused on 
the ground that another parly will have to be joined 
find as agjiinst him tho .suit would be time-barred. 

Shrirain Sadasheo Balkrishno Ju'ihi v. (ioiiiMiti 
Kumbi, 2 N. L. K. 79, considered, 

.V claim to future ndief in res))oct of on the 
basis of a lease from tho mortgagee cannf)t b(‘ joineil 
wrth a claim for redemption. 

Appeal against the decree of the Divisional 
Judge, Jubbulpore Division, dated tlie 30tli 
March 1910, reversing the decree of the Dis- 

^^andla, dated the 31st March 

Mr, J. Mittruy for the Appellant. 

Dr. //. Oour^ for tlie Respondents. 

JUDGMENT.—The plaintiff-appellant 

^ed the defendants Beohar Ragliubir Singh, 
1 andu and Malsha, of whom the two latter 
are tmiiaferees of Rughubir Singli*s 

(I) to redeem a mortgage of the -Ith No¬ 
vember 1893 of tiiauza MangroH 
^ Chheoli in the Mandla district, 

V-) or for 73 years’ value of the harm 
of the village, to which he says he 
was entitled under a 20 years’ lease 
of tlie 22nd February 1894, and a 
declaration of his future rights there¬ 
under, 

(3) for any other relief the Court might 
think tit. 

The tirst Court disallowed his claim to 
Pedeem, but gave him a decree against the 
defendant Beohar Raghubir Singh for 

^-^3 against the defendants Pandu 
and Malsha, an injunction to *allow the plaint- 


ilf to collect and take the Wru crop of Man- 
groli Chheoli from the year 1907-08 to 30th 
June 192b, to which the plaintiff is hereby 
declared to be entitled.’ The rest of the 
claim was dismis.sed, aixi cots were to be 
paid by botli parties in proportion to their 
failure-the result being a small balance in 
the plaintiff h favour winch might with ad¬ 
vantage have been more distinctly stated. 
A plea of multifariousne.ss was raised by the 
defendants and put in issue, but overruled 
as not having I)een pressed, and becau.se the 
various reliefs were asked in the alternative. 

Ihe defendant Raghubir Singh appealed 
to tiie Divisional Judge; the defendants 
Pandu and Malsim, also appealed, and the 
plaintiff tiled objections to the tirst Court’s 
refusal of his claim to ledeem the mortgage, 
and to its decision on other points decided 
against him. The lower Appellate Court 
lield the plaintiff’s suit bad for multifarious- 
ness, and on this ground allowed the appeals, 
disallowed the plaintiff’s objections, and dis¬ 
missed his suit with co.-^ts in both Court.s, 
without going into tlie merits of the case 
:ind without allowing the plaintiff an oppor¬ 
tunity of amending his plaint, and so res¬ 
tricting his claim as to avoid the objection of 
multifariousness. 

The plaintiff has come up in second appeal, 
and it is admitted by kis learned Counsel 
tliat the claim to future relief in respect of 
harra cannot be joined with the redemption 
claim, in connection with which it is only 
open to l)im to urge that the mortgagee should 
be required to account for the profits of 
harra received by Iiim during the period, for 
which accounts are taken. But I am asked 
to give the plaintiff an opportunity of thus 
amending his plaint, and this request must, 

I consider, he allowed. It is opposed by the 
respondents’ learned Counsel on grounds, most 
of which are pleas on the merits of the plaint¬ 
iff's claim; and into these I do not think it 
necessary to go at present. He admits that 
as against his clients the claim to redeem 
was witliin time, wlien the suit was Bled, but 
says another party will have to be joined, 
and that as against him the suit would, if 
now instituted, be time-barred, and that the 
proposed amendment should, therefore, not be 
allowed on the analogy of the ruling of this 
Court in Shriram Sadasheo Balknshna Joshi 
V. Gaupati Kumbi (1) that, in the absence of 

(1) 2N. L. R, 7». 
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any special circumstances, plaintitf will not 
be allowed to amend his plaint by claiming 
a fresh relief, w’hich since the institution of 
the suit has become barred by time. But 
this question will, 1 think, properly arise 
when such new party is joined. Whether a 
suit against him is barred or not will then 
have to be decided. That it would be, is by 
no means obvious, and I refrain from decid¬ 
ing the point; but, assuming tliat it would be, 
the joinder after the period of limitation has 
expired, of a necessary party to a suit institut¬ 
ed before it expired is not the same thing 
as asking for a lime-barred relief against the 
original defendant, which the plaintiff had 
not chosen to ask for wlien lie Hied his suit. 
And in this case the relief of redemption was 
asked for from tlie first, tliougli an alterna¬ 
tive relief was also asked, which give occa- 
nion for the objection of multifariousness 

The r.5spondent.s’ learned Counsel furtlier 
argued that this Court .should not in the 
exercise of its discretion allow amendment 
at this stage, as the plaintilf had cliosen to 
take the risk of pioceeding with a multifarious 
suit despite the objection taken to it on this 
account in the first Court. And in support 
of this proposition he cited the following 
rulings as .showing that multifariousness is 
not merely an irregularity, but an illegalty 
affecting the Court’s jurisdiction: — 

Varajlal Bhaishanker v. llauithit llarikrishna 
(2); AshcMai \. Uaji Tyab llajl (3); Kalian 
Singh v. Our Dayal ( t); Oaneshi Lnl \\ Khai- 
raiti Singh (5); }[ullick Kefait Iloi'srin v. Sheo 
Pcishad Singh (6); Smurlhiraite v. Ifannay (7), 
The result of a peru.sal of tlie.se cases, 
however, seems to me not in his favour, but 
distinctly against him, as in most of them 
amendment of the plaint was allowed, and 
in none refu.sed. In Varajlal v. Ttanulat (2) 
two plaintiffs with separate cau.ses of action 
were held to have been wrongly joined, but 
the plaint was allowed to be amended in 
second appeal by striking out one of them witi) 
liberty to him to bring a fresh suit. In 
Ashahni v. llaji Tyah liaji (3) one of the two 
claims found fo have been wrongb’’ joined was 
ordered to be struck out. In Kalian Singh v. 
Our Dayal (4) the lower Appellate Court had 

dismissed the suit (as the learned Divisional 
(2»26B. 259. (.3) 6 B. 30f). 

( t) 4 A 163. (5) 16 A. Ji79. 

(6) 23 C. 821. 

(7M1&04) A. C. 494, 63 L. J. <2- 737; G R. 299 

71 L. T. 157; 43 W. Ib 11 3j 7 Asp. M. C. 


Judge ha.s in this case) on the sole ground of 
misjoinder, but the High Court held that the 
misjoinder had not affected the merit.s of 
the case orthe jurisdiction of the Court, and 
remanded the case for disposal on its mertis. 
In Gayieshi Lai v Khairaiti Singh (5) there 
was found to have been misjoinder of de¬ 
fendants, but tlie plaintiff was allowed to 
withdraw with liberty to file a fresh suit 
against certain of tlie defendants, and the 
decree was upheld against the others. In 
MulUck Kefait Hossein v. Sheo Perskad Singh 
(b) the question was whether time spent in a 
suit that failed on the ground of misjoinder 
sliould be excluded in reckoning limitation in 
a subsequent suit. In Sninrfhwaite v. Ilarnay 
(7) misjoinder was, it is true, held by the 
House of Lords to be more than a mere 
irregularity, and to that extent the dec sion 
is against that of the Allahabad High Court 
in Kalian Siigli v. Our Dayal (4) but the 
order of the (Queen's Bench Division which 
their Lordships (reversing the decision of a 
majority of the Court of Appeal) restored, 
re(iuired the plaintiffs to "elect as to which 
claim they would proceed with ” So this deci* 
sion is no autlmrity for dismissing the plain¬ 
tiff's suit without allcwing liim the option of 
electing whicli of the two claims he would 
prosecute, nor has any authority for that 
course been shown me. 

I set aside the decree of the lower Appellate 
Court, and remand the case to that Court 
for a fresh decision of the defendants ap¬ 
peals, and of the plaintiff’s objections. Ihe 
plaintiff will receive a refund of the Court- 
fee cn his memorandum of second appeal, 
and the other costs of this Court will, if the 
plaintiff ultimately obtains any relief against 
any of tlie respondents be paid by such res¬ 
pondents, blit if his suit is ultimately dis- 
mi.ssed, will be borne as incurred. 

Case remanded. 


(s. 1 -. 7 X. L. R. 46). , , 

NAGPUR JUDICIAL COMMJSSIONKR & 

COURT. 

Beuar Jurisdiction. 

Second Civil Api'eal No 52 ok 1910. 

June 2S, 1910. 

Present: — Mr. Skinner, A. J. C. 

SAM PAT —Appellant 
versus 

CHANGO AND OTHERS—RESPONDENTS. 
Contract Act (IX of 1872), s. 
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jxtynble by instalments—CondUion that lehole debt 
H'ould he payable at once on default of certain inslal- 
meats-Future interest payable in lumpsum. 

When a debt is paj’ablo by inbtalrneiits oarryinj; 
no interest, a provision tliat on default in the pay¬ 
ment of one or inoi-o instalments the wliole debt 
would be payable at once is not one against which 
mief should be given under section 74 of the Conrtact 
Act. Such a provision, even if tcchnii^ally a ponaltv, 
should bo enfui*ced. 

that future interest shall become 
payable in a lump sum on a default occurring in the 
payment of an instalment, can bo relieved against 
under section 74 of the Contract Act, but not when the 
amount of interest payable in default docs not give 
more tlian moderate interest on the principal from 
the date of the bond. 


Appeal against the decree of the District 
Judge, ^V"e.st Berar, Akola, dated the 2Gth 
October 1909, confirming that of the Sub¬ 
ordinate Judge, Khamgaon, dated the 15th 
April 1909. 

^Ir. P. (S, hotwal, for tlie Appellant. 

J DDU MKXT.—The plain tilT-appellant 

sues to enforce a mortgage by conditional 
sale executed by the defendants*respondent.s 
on the 2‘4rjd April 1901 fora sum of Us. 1,500 
and Ks. 375 future interest, made payable in 
15 yearly instalments of Us. 125 eacli. In de- 
fault of payment as arranged the instal¬ 
ments were to bear interest at 1 per cent, 
per mensem. A house and field were mort¬ 
gaged as security for this debt; and it was 
agreed that if four successive instalments 
should fall due, the whole amount should 
Payable, and that if it should not be 

paid the mortgaged property should be 
foreclosed. 

Execution of the mortgage-deed, and the 
validity of the consideration (a* previous 
mortgage and other debts) were admitted 
by the defendants before the Hrst Court, 
an they also admitted having only paid 
one instalment (the first), and that four 
instalments were due, hut contended that the 
c au.se making the whole debt paj’able at 

once was penalty, and should not be en- 
oroe . And this contention was accepted by 
the hrst Court, and as the plaintiff had 
expressed his unwillingness to take a de¬ 
cree for the four instalments and interest 
o em, his suit was dismissed as pre- 

but without success, 
aud he has now come up in second appeal. 

The view taken of the case by the Courts 
below seems to me clearly incorrect. The 
consideration may have been made up of 
ow debts, and may, as the learned Dis¬ 


trict Judge has .surmised, have included a 
good deal of interest. But the fairne.s-s of 
the contract, into which they had enter¬ 
ed, was not Questioned by the defendants, 
nor any cau.se for going behind it alleged. 
It must, I consider, theiefore, be assumed 
that at the date of the mortgage-deed the 
plaintiff was entitled to receive Ks. 1,50U 
from the defendants, and that amount must 
for the purposes of this case he regarded 
as principal, 1 hat being so, the arrange¬ 
ment for its re-payment along with 
Us. 375 interest by 15 annual instalment-s was 
a very favourable one to the defendant.s, 
and so far as the principal sum of 
Rs. 1,500 is concerned I can .see no ground 
for holding that the provision that on de¬ 
fault in four instalments the whole amount 
should be payable is one against which 
relief should he given under section 74 of 
the Contract Act. A creditor, who agree.s 
to accept payment by instalments is entitl¬ 
ed to require that the agreement should 
be adhered to by the debtor; and if he 
stipu]ate.s that default, even in regard to 
one instalment, shall make the whole debt 
exigible, he does not thereby demand more 
than is already due to him. And even if 
the wliole ^debt thus made payable is 
technically a ‘sum named in the contract as 
the amount to be paid in case of such 
breach’ within the terms of section 74, 
and, tlierefoie, a penalty, it seems to me 
clearly one that should be enforced. There 
IS more leason for doubt with i-egard to a 
stipulation that future interest shall be¬ 
come payable in a lump on a default oc- 
curring, and there may no doubt be cases 
in which relief should be given against 
such a provision. But in this case the 
result of the default was to make 
Ks. 350 payable as four years’ interest on 
Rs. 1,400 unpaid principal in addition to in¬ 
terest at 12 per cent, per annum on the 
three defaulted instalments. And if, omit¬ 
ting these three instalments, the Rs. 350 
be regarded as interest on Rs. 1,100 
only, is still does not, if divided by 4,’ 
give a rate of yearly interest which can be 
regarded as at all exorbitant. 

The learned District Judge refers to the 
mortgage condition as though that were 
also a penally and unconscionable; and 
from his remark that ‘the bond turns in- 
to a sale-deed, and all the mortgage pro- 
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perty is gone past redemption’ seems to 
have thought tliat the sale was intended 
to be an out and out one without tlie 
usual opportunity of redemption. But what¬ 
ever may have been tlie intention of the 
parties, tlie law does not allow this. The 
transaction is one of mortgage by condi¬ 
tional sale. The defendants will have an 
opportunity to redeem, and it is only 
if they fail to do so that the mortgagee 
will, in lieu of his principal .‘nid interest, get 
the mortgaged property, wiiich may or may 
not more than compensate him’, but 
probably not so very much more, or it 
would be redeemed. And that he sliould 
require security when allowing such pro. 
tracted payment of a debt, wliich was 
partly due on account of previous mortgage- 
deeds and partly of a decree, was clearly 
reasonable. 

1 have felt .«on)e <litliculty as to whe¬ 
ther tlie interest agreed on in the deed 
should be allowed on the wljole debt after 
default of the fourth instalment, or only 
on the overdue instalments up to that date. 
T’he point is, however, not pressed by the 
appellant’s learned Counsel, and the ea'^e is, 
I think', analogous to that of i'<nkh<lco v. Snhih- 
lal (1) and distinguishable fr'jrii that of 
Sheoppa v. Rnkhni'i (2). Interest will, there¬ 
fore, be allowed at the contract rate of 12 per 
cent, per annum on the Mrst three overdue in¬ 
stalments from the date of default in each case 
to that of default in the fourth instalment, and 
thereafter on the whole amount which then 
became payable, includiTig interest at the 
Court rate of 6 percent, per annum until 
payment. The decrees nf the Courts below 
will be set aside, and a decree passed for 
foreclosure of the mortgaged property in 
default of payment of the amount that will 
be due to the 8rd January llBl together 
with costs in all three Courts. The instal¬ 
ments, which under the deed were payble in 
Pus, may be taken to have been payable on 
the 3rd January in each year commencing 
from 1904. 

(1) First Appoal No. 6•^ of 1009. 

(2) 5 N. L. U. 37; 2 Ind. Ca.*-. 27. 


(s. c. 8 A. L. J. 237). 
ALLAHABAD HIGH COURT. 
Criminal Revision No. 8 ok 1911. 
January 28, 1911. 

Preaeuf: —Mr. Richards, K. C., Judge. 
HAM NIHORE UMAR— Applicant 


versus 


EMPEROR— Opposite Party. 

Criiniii'il Vtoerdnre Code (Aet 1’’ of 189S^, .'^5. 340, 
•tTG— fn>iuir>j —.•iceaseJ pct‘/ioii — Plendee—Itiiiht to he 
hraid—Practice — Cicil Pcocedarc Code (Act V of 1908^, 
O. Ill, r. 1. 

A Civil Court making a preliminary inquiry under 
section 470 of the Code of Criminal Procedure is 
not a Criminal Coiirt and the person against whom tlie 
hiipiiry is made is not an accused person. 

Therefore, a Pleader lias no right under section 349, 
Criminal Procedure Code, to appear for such a person. 

The general practice is t ) hear Pleaders on be¬ 
half of pex’sous in civil or criminal matters, and 
to seeuro their assistance as amicus curue even 
wliore panics have no riglit tube lieard either per- 


sonallv or bv Pleader. 

—Whnher in an imiuiry under section 4/C, 
Criminal Procedure Codo, by a Civil Court, a Pleader 
lias a i-ight to appear iiu iiehalf of tho person against 
wlitim the intjuiry is being made under rule 1, Oitlor 
III. Civil Proee<luro Code, 190S, 

Revi.sion against the order of the District 
Judge of Mirzapur. 

Mr. /•/. -I. Iloivarj, for the Applicant. 

Mr. Ii. Mdlconison, for the Crown. 


JUDGMENT.—The question which is 
suppo.sed to arise in the present case is 
whether or not a Pleader is entitled to 
be lieard under the following circuni* 
stances: — 

A certain decree obtained in the Bombay 
Pre.sidency was sent for e.xecutiou to 
Mirzapiir. The judgment-debtor, who is the 
present applicant, produced a receipt and 
alleged that the decree had been obtained 
against him in Bombay by the fraud of the 
decree-holder. Thereupon, the District Judge 
issued a notice to the decree-holder to show 
cause why he should not be prosecuted. 
The decree-liolder then appeared and some 
evidence was recorded. The Judge was 
told the- ne.xt day that tho parties had com¬ 
promised the case. The learned Judge was 
of opinion that there was ground for think¬ 
ing the receipt produced b 3 '^ the judgment- 
debtor to be a forgery and he then proceeded 
to take action under section 476 of the Code 
of Criminal Procedure. That .section is as 
follow;— 

’‘When any Civil, Criminal or Revenue 
Court is of opinion that there is ground for 
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inquiring into any offence referred to in sec¬ 
tion 195 and committed before it or brought 
under its notice in the course of a judicial 
proceeding, sucli Court, after making any 
preliminary inquiry that may be necessary, 
may send the case for inquiry or trial to the 
nearest Magistrate of the first class, and may 
send the accused in custody, or take sudicient 
security for his appearance before such 
^lagistrate, etc.” 

Up to the present time the learned Dis¬ 
trict Judge has not either sent tlie case for 
inquiry or trial. He has merely proceeded 
to make the preliminary inquiry which he 
thinks necessary. Mr. Howard, who ap¬ 
peared as Counsel for Ram Xihore, con¬ 
tended before the learned Judge that under 
the circumstances of tlie case he had no 
jurisdiction to inquire into the case under the 
provisions of section 47(3. The Judge’s note 
is as follows:— 

“Present—Mr. Howard for Ram Xiliore 
and Ram Nihore in person. 

‘ Mr. Howard represents that liis client is 
thinking of applying to the Hon’hle Higli 
Court for transfer, and argues that this 
Court lias no jurisdiction to inquire into the 
case under section 47i> of the Code of 
Criminal Procedure after the parties filed a 
compromise. 

Okdsr.—I am not sure that Mr. Howard 
has anj’ locus yfandi at this stage of the 
case in proceedings under .section 470, 
Criminal Procedure Code. 'I’lie fact tliat 
tlie parties to the decree filed a compr nnise 
in satisfaction of the decree, does not, in rny 
opinion, in any way affect the right of jurisdic¬ 
tion of the Court to proceed with the 
inquiry under section 47(1 of tlie Code of 
Criminal Procedure.’’ 

Mr. Howard .says that Mr. Moir refused 
to liear him, but he admits tliat lie took 
up the po.sition that he was entitled to he 
heard as of right. I may mention, in the 
first place, that it does not definitel}’ appear 
either in the affidavit tiled in support of 
the application or in the order that Mr. 
Moir refused to hear Mr. Howard. In 
support of the right wliich Jlr. Howard 
says his client had, he quotes .section .'>40 
of the Code of Criminal Procedure. That 
section provides that *'every person accused 
before any Criminal Court may of right be 
defended by a Pleader.” It is quite clear 
that the applicant was not, at the time the 


learded Judge was proceeding to make the 
inquiry, a person accused before Criminal 
Court. Even if we assume that he was an 
accused person, the Court that was making 
the preliminary inquiry was not a Criminal 
(’ourt, hut a Civil Court. 

ilr. Howard next quote.s Onler III, rule 
1, of the Code of Civil l^rocedure. That rule 
is as follows:— 

‘.Any appearance, application or act in or 
to any Court, required or uuthoii/ed l)y law 
to he made or done by a party in such Court 
may,except whereotlierwiseexpressly provided 
by any law for the time being in force, he 
made or done by the party in person, or 
by his recognized agent, or by a Pleader duly 
appointed to act on his behalf: Provided 
that any such appearance shall, if the Court 
.so directs, be made hy the party in person.” 

It seems to me extremely doubtful that 
in tlie facts of the case there was any appear¬ 
ance, application or act in or to any Court 
within the meaning of this rule. I am, 
however, extremely reluctant to give a deci¬ 
sion upon a question which 1 do not think hns 
actually arisen and without a very full argu- 
ment upon the qiie.stion involved. Apart, 
however, from tlie right of a Pleader to be 
heard, it is, I think, a very general practice 
to liear Pleaders on behalf of persons in civil 
or criminal matters. The Court is willing, 
as a rule, to get the help and assistance of 
legal gentlemen as timicus curi:c. if in no 
otlier capacity, e. g, section 440, Criminal 
Procedure Code, provides that no party 
has any right to he heard either personally 
or by Pleader before any Court when 
exercksing powers of revision. In the High 
Court the Judges make a practice of hear¬ 
ing Pleaders in revision, hut at the same 
time professional gentlemen ought to be 
extremely careful tliat this privilege is not 
aliosed. In tlie present case I am quite 
certain that Mr. Moir would have been glad 
to hear Mr. Howard as an amicus curias if 
question of right had not been pressed. Under 
all the circumstances of the case, I do not 
think that I ought to make any order in 
revision at this stage of the proceedings. 
The application is accordingly rejected. 

Application rejected. 
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(a. c. 8 A. L. J. 247). 

ALLAHAIUD HIGH COURT. 

Second Civil Appeal No. 340 of 1908 

May 5, 1909. 

Present: —Mr. Justice Karamat Husain. 

ZAHURAN and others—Defendants — 

Appellants 

versus 

RAHIM and others—Plaintiffs— 

Respondents. 

A<]v I'rse possr.<s{on ripeniif] inti- oinicr.-thij) _ Trrs. 

juiyfivr—Cojisliiictivc —Po^>‘tnnptio)i _ Tr,\<. 

l'n.<.-;er uf a pari not a trf'.-ii,n.<.<er »-/ Iha ivholp — liarth'ii 
of proof—Fvl.lenre Ac! (I o/ lS72/.’s. 11 1 — 

rxr oj 1877;. 8V;,. //, n.-t. 144. 

(1) Adverse jxissossion wliich ripens lMt(» r>wnor- 
sliip, under the Indian Liniifatinn Act, must he actual, 
•.telusivo and enntinunus for tnore than 12 vears. 

(2) No presumption of eonstructive ’posses.sum 
oujjlit to he nindo in favour of a trespas.‘;er. 

(3) A trespns.ser l)y virtue f>f heiiiffin a<lverse pos- 
session of a jmrt cannot he dee;ned to ho in julverse 
possession of the wliole. A plaintllY wlio ha.ses hi.s 
title on adverse imsscssion for juore ilnni 12 Veai-s 
mn.st provetlittt his possession was actual, conrinuons. 
evehuive and adverse for mon* than 12 vears. 

(4) The law relatinsTto pr(‘.snrn}»tions i.s'noi intended 
to onuhle a wronp:.,loer to turn it to his own neconnt. 
A wrontr-doer. therefore, cannot he allowed to call in' 
aid the provisioju-* r>f .section 1U ..f iho Indiat. 
Kvidence Act to e.stahlish hi.s title 

JoijJivan Dasv. IhiAmha, 25 IT .36’.- I'lfha! Afs v 

S‘'cretar,j cf Sfafp fo, 28 11. 4!0: Tarahai v 

\ puhita.an, 27 n. i:i, Spprrfary .-f p., v 

Krishna,,,o»i 0>ifta,2i) C. 518; 2!) I A.’ 104; U%,li 

AhniPiJ (. honul li I'l, \. I'l'hinicah I'hotnlhr,/, 31 3{)7. 

I'dit Xnrnin v. Uolah Chan.I, 20 f. A. 2.30- 27 C 221- 
liaius V. Itaxlon, 14 Ch. 1). 537; 4) L. J. Cli 473- 43 
L. T. 88; 28 \V. K. 9.54. referred to. 

Second appeal from the decree of tlie Dis¬ 
trict Judge of Jliansi, reversing tlie decree 
of the Munsif of Jalaun. 

Mr. Surrendrn Nath Sen, for tlie Appellant.s. 

Mr. J, A. ^fukerji, fyr the Respondents. 

JUDGMKNT.—Urnrao and Uhaggu were 
brothers. The genealogical table showing 
the relation of the parties is given in the 
judgment of the learned Munsif on page 24 
of the Paper book. Certain descendants of 
Rbaggu brought, an action for declaration 
of their ownership of 36 bighas, 17 

111 ftistcansis by adverse po.s.session for more 
than 12 years before the institution of the 
suit. They based their claim on extinctive 
prescription. They claimed 3 bfghas, 19 biswas, 
8r histvansis, by right of inheritance. The 
defence was that the plaintiffs had not been 
in adverse possession of the portion of the 
property which they claimed by extinctive 
prescription for more than 12 years before 
the institution of the suit, and that the de¬ 


Imami 
in ad- 
2nd of 
highas, 


fendants were in posses.sion of it. With re¬ 
ference to the plots claimed by inheritance 
the defence 5vas that the claim was barred by 
limitation. The Court of first instance dis¬ 
missed the claim. The lower Appellate Court 
reversed the decree of tlie learned Munsif 
and came to the conclusion that 
and after him the plaintiff had been 
verse possession as owners, since the 
April 1894, at the latest, of the 33 
gifted by Musammat Zahuran in 1891 to 
Kanlie, Wazir and Gulab, and that Imami 
and his successors had been in possession of 
7 highas given to Karim also for more than 
12 years before tbe suit. 1 may note that 
the two areas which form the subject matter 
of two distinct findings do not correspond 
with the areas claimed under two different 
titles, i. p., extinctive prescription and inheri¬ 
tance. In order to test the value of the find¬ 
ings of the learned District Judge, I quote the 
following passages from hi^ judgment;— 

The evidence wbich plaintiffs have pro¬ 
duced to prove their po.ssession is, ns tlie 
learned Munsif has pointed out, anything 
but satisfactory. 

It (agreement) shows that they (plain¬ 
tiffs) were in adverse possession of 33 highas^ 
9.J bisieas out of the land now in suit on lltli 
August 1905, The area, 33 higahs, 9^ hiivaSj 
should evidently be 3317 as the 

deed plainly refers to all the property in suit 
except that gifted to Karim. 1 am entitled 
to bold under section 114 of tbe Evidence 
Act that this adver.se possession of I9d5, 
dated from early in 1894 and continued up 
to the date of the institution of this suit, for 
no definite occurrence has been sworn to which 
would have marked the commencement or 

termination of such adverse possession. 

.It is sworn by the Patwari that Imaini 

cultivated tbe kbndkasbt portion of the land 
in suit (i. c., the land claimed by inlieritance) 
from 3 years after Umrao’s death, i. e-, from 
at tbe latest, early in 1904 5, The presump¬ 
tion must be, with reference to sections 119 
and 114 of the Evidence Act, that this posses¬ 
sion of Dnami was continued by bis repre.sent- 
iitives, and that the possession of the latter 
is that of owners.” 

The above pas.sages from the judgment of 
learned District Judge clearly show that 
the fin lines as to adverse possession at which, 
lie has arrived are not baaed on the evidence 
adduced by the plaintiffs; which evidence has 
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been held by the Court of first instance as well 
as by the lower Appellate Court to be unsatis¬ 
factory. The plaintiffs have, as a matter of 
fact, been found to be in adverse possession of 
the portion claimed by extinctive prescription 
on the 11th of August 1005, and tliat adverse 
possession, by tlm help of section 114 of the 
Evidence Act, has been extended on both 
sides. It has been held to date retros¬ 
pectively from early in ISO !• and to continue 
prospectively to the date of tlie institution of 
the suit. AVith reference to tlie property 
claimed by right of inheritance, Imami lias 
been found to be in adverse possession of it 
in 1S94, and this adverse possession by tlie 
aid of sections 110 and 114 of the Evidence 
Act has been held to be adverse possession 
for more than 12 years. The defendants 
have preferred a second appeal to this Court. 
Their learned Vakil contends that if a plaint¬ 
iff institutes a suit for a declaration that by 
adverse possession for more than 12 years 
before tlie institution of the suit lie lias be¬ 
come the owner of tliat land in suit, lie ought 
to prove his actual and continuous possession 
for a period of more than 12 years before tlie 
institution of the suit, an«I that he may no' 
call in aid .sections llO ami 114 of tlie Indian 
Evidence Act. This contention is diiected 
to the claim based on extinctive prescription. 
In support of this contention he relies on 
Jngji'ran Jhis v. /?'?;' (l); 1 ithnl T>its v. 

Secrftuiif of State ff>r holm (2); Taruhai v. 
Vfivk'ifnrao Strmfarj/ > f Stntt‘fi>r ftiJm 

V. !\rishnninohi and \\aJ> AhmeJ 

Chnu’dhry v. Tola .Mca// Ohowilliarif (5). 

In Jagjivav Pai Aodtr. (1), Ranade, J., 

at page 36G, remarks “possession to be adverse 
must be .shown to be continuous, public niut 
adequate, to tlie ciirumstances of the case.” 

In TarntmC^ cane (2), tlie reniarkson pagetkr 
are, “where there is no allegation of original 
possession or discontinuance of pc.ssession, that 
the party relying on adverse possession to 
displace a proved or admitted title must show 
such adverse posses.sion to have commenced 
and continued from twelve years prior to suit. ’ 

In Secretary of State for hoiia v. hnshnamoai 
Ovpta (4), their Lordsliips of tlie Rrivy Coun¬ 
cil say,—“For the purpose of trying tlie ques¬ 
tion whether limitation applies, for Govern¬ 
ment rau.st be regarded as a trespa.sser and 

(1) 26 B. 362, (2) 26 B. 410. 

3) 27 B. 43 

( 4 ) 29 0. 518 at p. 634; 29 I. A. 104. 

(5) 31 C. 397 . 


dispossessor of tlie riglitful owner, and i^* 
the opinion of their Eordships it would be 
contrary to principle and authority to imply 
such constructive posse.ssion in favour of a 
wrong-doer so as to enable him to obtain 
a title by limitation. In order to sustain a 
claim to land by limitation under the Indian 
Limitation Act there must in their opinion 
he actual pos.session of a person claiming as 
of rigid by himself or by persons deriving 
title from him. 'I'he possession of tlie Govern¬ 
ment was in fact determined by the sub¬ 
mergence of the land wbicli tlien became 
derelict, and so long as it remained in 
that state, no title could be acquired against 
tlie true owner. Sir K. Garth, liowever, 
.seems to have thought tliat in .such a case 
the posse.ssion of the trespasser would con¬ 
tinue, until the true owner resumed pos¬ 
.session. Their Lordships cannot agree in 
tliis view. On the contrary they think 
that on the dispossession of the Government 
by the I'is major of the floods, the constructive 
possession of tlie land was (if anywhere) 
in the true owners. In the case of the 
Trunteffi, Executors and Agency Company v. 
Short (G), it was laid down by this Hoard 
that if a person enters upon the land of 
another and holds pos.session for a time, and 
then without having acquired a title under 
tlie statute alandons posse.ssion, the right¬ 
ful owner on the abandonment is in the 
same possession in all respects as lie was 
before the intrusion took place.” And the 
opinion of Parke, B , is there quoted that 
there must be both ab.sence of possession 
by the person who has the right and actual 
possession by another to bring tlieca.se within 
the statute.! Their Lordships tliink that for this 
purpo.se dispo.ssession by vis mujiorlias the same 
elTect as voluntary abandonment, and tliey are 
of opinion that the case of KaUy Churn Sahoo 
v. The Secretary of State (7), was wrongly 
decided and ought to be overruled. In the 
re-ult, therefore, their Lordships agree with 
the Court below on this part of the case and 
the appeal of the Secretary of State fails.” 

In Vifhal Vas's case (2) it is remarked on 
page 41G, “that to constitute a title by adverse 
possession, tlie possession required to be proved 
niu.st be, as pointed out by the Privy Council 


rcMi^SK 13 A. r TP-; h L. .T. p. 
3 : W. P 43rs .T P 132. 

(7) 6 C. 72.': S C. b. U. 90, 


C. 4;59b. T. 677; 


744 


INDIAN OASES. 


ZAHURAN V. RAHIM. 


in Radhmnoni Dehi v. CoUpcfor of Khulno, 
(8), adequate in continuity, in publicity and 
in extent, and it is displaced by evidence 
of partial possession by the party against 
whom tlie^ title by adverse possession is 
claimed. In order to constitute possession 
it must be a complete possession exclusive 
of the possession of any other person” [per 
Cairns, Tj. C., in Lawny. Telford (9)]. ‘‘if 
there are two persons in a held, each assert¬ 
ing tliat the field is liis and eacli doing some 
act in the assertion of tlie riglit of posses¬ 
sion, and if the question is which of tliose 
two is in cicfnnl possession, I answer, the 
person who has tlie title is in actual pos¬ 
session and the other person is a trespasser 
[per Lord Selborne in the same case, Vithal 
V. Secretary of State for Indio (2)]. 

In IFoh'.d/nHcd Chowdhnry v. Tota Meah 

Chowdharyih), itis remarked,—“He(the Plea¬ 
der for the appellant) further contends on the 
authority oftheca.se oi }.Iohiui Mohan Roy 
V. P}(nnoda Au//i Roy (10), that the occupation 
by a wrong-doer of a portion of the land 
only cannot he held to constitute coristructive 
possession of the whole; that promiscuous 
acts at different times by a fluctuating body 
of persons, as in this case by tlie Talukdars 
and neighbouring villagers in grazing their 
cattle on the waste lands, are not sufficient 
to amount to adverse possession: Lutchmeeput 
Singh V. Siidaidla lLushyn[ \ 1 ),!that constructive 
possession in favour of a wrong doer cannot 
be implied so as to enable him to obtain 
thereby a title by limitation. Secrtfary of 
State for India v. Kiislinamoni <htpfa (.5), 
and lastly, that po.ssession must he adecjnate 
in continuity, publicity and extent, to show 

that it is possessionadverse to the competitor. 

Radha Mom Dehi v. Collector of Khnhia (8).” 

The above cases are authority for the 
following propositions:— 

(u) The adver.se possession which under 
the Indian Limitation Act ripens 
into ownership must he actual, ex¬ 
clusive and continuon.s for more 
than 12 years. 

U>) A trespasser is not entitled to 
have constructive possession pre¬ 
sumed in Ins favour. 

(c) A trespasser l)y virtue of an 


(8) 27 i. A. 130; 27 C. P43; 4 C. W. S. 

(9) (1876) 1 A. C. 414 at r>. 423' .'{."j 
35 L. T. 6P. 


”'t>7. 

1^. .1 T:x. 613; 


(10) 24 C. 256; I C. AV. N. 304 

(11) 9 C. 698; 12 C. L. R. 2S2. 


[ 1911 ^ 


adverse possession of a part cannot 
be deemed to be in adverse posses¬ 
sion of the whole. 

Besides, it has been laid down in Udit 

Naroin v. Golah Ghand (12), that if plaintiff 

claims title by adverse possession for 12 

years, the burden of proving such posses- 

.sion rests on him. Their Lordships sa}', 

The lands in question were formerly 

made over to the Maliks of Ganghara, and 

the plaintiffs do not claim them as part of 

their old lands; but the propositions on 

which they rely, are these—^7*5/, that for a 

period of 12 years they were in possession 

of the land and thereby acquired title: 

and, secoiidl'y, that they brought this action 

within 12 5 'ears of their dispossession by 

the defendants. The burden of proving 

botii these propositions rests on the plaint¬ 
iff.s. 

Tlie learned author of the Law of Limita¬ 
tion and Prescription in British India, on the 
authority of their Ijord.'ihips’ ruling in I'dit 
y arani .y case (12) and of the judgment of 
Fry, J., in A’ofjj.s v. Bn.rton (l.l), says: 

\\ hen the plaintiff relies on e.xtinctive 
prescription (under section 34, C. 27, 3 and 
4 William IV or section 29, Act IX of 
1871, or section 28, Act XV of 1877), he 

iniKst pr^ve that he has been in posses¬ 
sion for tile prescribed period, but if the 
defendant contends tliat liis riglit is saved by 
reason of the plaintiff's fraud, or by some 
other exceptional eircumstaiues, it is for the 
dejendajit to prove the fraud or the other 
circumstances. If tli- po.sition of the parties 
he rever.«ed, and the party out of possession 
be the plaintiff, he .shall have, of course, to 
prove that his suit is not l)arred by limita¬ 
tion l)y reason of tlie e.xceptionalcircumstances 
on which lie relies." (f». 124, 4th Ed.). 

1 he.*^e antliorities cited above fully establish 
that a plaintiff who bases his title on adverse 
possession for moj’e than twelve years roust 
prove an actual, continuous, exclusive and ad¬ 
verse po.cpession for more than twelve years. 

The plaintiffs in the case before me, as has 
already been stated, claimed the ownership 
of a portion of tlio property by adverse pos¬ 
session and of the rest by succession. The 
facts which they have to establish relating 
to each of the two portions cannot, therefore, 

hr t) f same and have to be dealt' with in 
( 2 16 /. A. 22C..t p. 23r; 27 C. 221. 

13) 14 Ch. Div. 5.37 at ». 4 p L. j. Ch. 473; 

43 L. T. 88; 28 W. R. 954. 
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this judgment separately. First, ns to the 
portion the ownersliip of wliieh is chiimed by 
adverse possession. The plaintiffs in respert 
of this portion, as the very nature of their 
claim shows, are wrong-doers. Tliey seeic 
the help of the Court, in consequence of their 
continuing wrong, to deprive the riglitful 
owners of their property. By the provision 
of the Indian Evidence Act tlie burden of 
proving their actual, continunu«, evclusive 
and adverse possession lies upon tlie plaintiffs. 
They, as worng-doers, in my opinion, are not 
entitled to the presumption of the continuity 
of tlieir adverse possession for any appreci¬ 
able period of time. The law relating to 
presumptions is not intended to enable a 
wrong-doer to turn it to bis own account. 
They, therefore, cannot he allowed to call in 
aid the provisions of seciion U-I nf the Indian 
Evidence Act to establish their title to the 
land. They in onler to succeed mn.st strictly 
prove hy clear and cogent evidence tlieir 
(icfuiil, prelusive, coulinvous and adverse posses¬ 
sion for more than 12 years before tlie 
institution of their suit. So much as to the 
presumption of their adverse p jssession by 
the lower Appellate Court between and 
the 24tli January 1007. 

Hegardiiig the retrospocti/e continuity of 
their adverse pos.session between 1801 and 
1905, wliich tlie lower Appellate Court has 
also presumed in tlieir favour, it is enough, to 
say that such a retrospective presumption is 
unknown to tlie Eaw of Jlrithsh India and to 
the Kngli.di wliich is the basis of our 

hvw lu tlii.s respect. It is t.* he noticed 
further that if retrospective and prospective 
prosmptiona of adven^e pos.se.«sion were 
engrafted on the law relating to presumptions 
in Britisii India, one year's continuous and 
adver.'-e possession or even an adverse posses¬ 
sion for a sliorter period with the help of re¬ 
trospective and prospective presumptions as 
to adverse po.ssession would be quite enougli 
to confer owiiersliip upon the person in pos¬ 
session and would not only frustrate the pro- 
visions of section 28 nf the Indian Limitation 
Act (XV of 1877), whicli renders twelve 
jears adver.se possession a condition prece¬ 
dent to the extinction of tlie owner’s right in 
the property, but would go against tlie general 
po icy of law wliich di.scuuiage.'^ wrniigs 
Coming to the plots of land the (^v\ nership 
of whieli isclaimed by suce^ssion, 1 Hiui that 
the learned Munsif framed tiie following 


issue:—Are the plaintiff.-i entitled to any 
portion of the property hy right of inherit¬ 
ance? He found tliat the claim hy right of 
inheritance over iighas, 19 hiswas, 18! 
hisminsis, was aNo barred hy limitation. In this 
view of the case it was unneces.sary for iiim 
to come to a finding as to the rigid of succes¬ 
sion. The lower Appellate Court, however, 
came to a different conclusion. H found that 
Imami and liis snecessurs had been in adverse 
possession as owners of (ho 7 hif/ha. gifted to 
ICarirn also for more than 12 years. Iij 
order to pronouncesucli a Hnding the Court 
should have found that the plaintiffs Iiad no 
right to claim hy succession. Without a 
finding they could not he found to he in ad¬ 
verse possession of tiie plots hecan.se an heir 
cannot he in adverse possession of t!ie pro- 
perty which lie claims hy succe.^sion against 
a defendant who has no title to it. 

For the above reasons, I hold that the find¬ 
ings of (he lower Appellate Court relating to 
the portion claimed by adverse possession 
are not sufficient. That Court on the evi¬ 
dence on the record ought to find the dura¬ 
tion of the actual, continuous, exclusive and 
adverse posse.ssion of the plaintiffs. Kegard- 

ing the portion claimed hy succession, tliere 
should he a finding that the plaintiffs are or 
are not the heirs of the owner of that portion 
wliich they claim hy rigid of inheritance. 

If tlie Court finds that they are not heirs 
.'f the owner of the property, the finding 
already recorded will he .sufficient for the 
dispo.sal of the appeal, but if the Court find.s 

that they are the heir.s of the owner of that 

portion, it will have fui ther to find wiiether 
their claim is or is not barred by time. 

The result is that I. under Order XEI, rule 
2o, send down the following is.sues for trial 
The Court will heat liberty to take such ad¬ 
ditional eviiience as the parties may adduce. 

Ten days will be allowed for objections on 
return of the findings. 

The issues are:— 

(1) WTiat is the duration of the actual 
continuous exclusive and adverse posse.ssion’ 
of the plaintiff over tlie property claimed hy 
adverse possession? 

(2) Are tiie plaintiffs tlie heirs of 
owner of the property claimed hy right of 
inheritance? 

If the Court finds on the second issue in 
(he affii-nuitive, it shoalcl record find in,, on 

the following issue:— 
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(;S) Have the plaintiffs been in proprie¬ 
tary possession of the portion clainietl by 
snocession ^Yitllin 12 years of the institution 
of the snity 

By niy oriler, dated the 
of May 1 sent down tiiree issues 

to the lower Appellate Couid for trial. Tlie 
findings on these issues are against tlie 
defendants-appellant=. It liowever, ecn- 

tended by the learned Vakil for the apptdlants 
tliat the tindin{?s on issues Nos. (l)aM l('2) 
are lindings which are vitiated by tlie leai-ned 
Judge's erroneous application of law. 1 am 
unable to accept the contention of tlie learned 
Vakil. In my opinion, the iii.dings arrived 
at by tlie lower Appellate Court are lindings 
of fact and are fatal to this appeal. 1, tliere- 
fore, dismiss the appeal with co.sts. 


( , 13 Hoih. 11. l*)l). 

BOMBAY HIGH COrKT. 

Spconp Civil. Appl'ai, N". 2:10 or 1010. 

January 31, 1011. 

Sir Basil Scott, Kr., Ciiief Justict*, 
and Mr. .hiintice Batchelor. 
lUi.AMBHAT HAV.MBHAT JO.SllI- 

Aim'kli.an r 

VINAYAK GANPATUAO BATWAK- 
DIIAN— ItRsroxni-Nr. 

'“n — !,‘i inV ".’(I tinil liimnl - .!< m.'. 

wriif ••iiihivliril in ■lerrrr of ('•‘ii. f ■ /;.//.•/ 

in r.rrrutinii in-j 

'i'lio vnlo tliat Ccints (>r <M|iuty will n<‘f f'lir^ro j In ir 
i) 0 %Yor t<» grnnt relief fnrfcitui<• in tin- ciiSf 

of rrlMli..)iS nf Mif 

l»nrtics jirolliosp oflaii'Uoru aiwl tcniiiU. hmtcIv fii tlio 
frn.niwl tlmt tie* n<n-<’Ciiu'nt Itctwfon tliciu is (MulMMlit'tl 
Tn' a (Iccreo ‘>f Cpurt, npplio.*? :\\ikv to n suit t-> 
onforco a dom'o »ud to u prfxvoding in *‘vccntiMn. 

Kriifhnahai v. Hori <iot in>K : 1 I?. 15; S Poin. I.. IJ. 
813; 1 M. h. T. 370 (V. H }, follow'oil. 

Second appeal from the decision of the 
First Class Subordinate Judge, A. P., at 
Satara, in Appeal No, 11 of 1909, con- 
Hrming the order passed hy the Subordinate 
Judge of Tasgaon, in linrkhaaf No. :17 of 

190S. 

Messr.s. G. A'. /? ." and D. A. Tuljnpurkiiry 
for the appellant. 

Mr. P. P. Khare for the Respondent. 
JUDGMKNT.—Tn thi.s ca.se we think 
that the Subordinate Judge with appellate 
powers w a'iin error in tliinking that the 

ease of KrisJniahm V. Tl'iri Govind (1) is not in 
(1) 31 H. 15;S Uroii. L. R. 813; 1. M. L. T. 370 (F.B) 


point. The ratio decidendi in that case is 
titat Courts of equity will not forego their 
power to grant relief against forfeiture in 
the case of non-payment of rent where the 
relations of the partie.s are those of landlord 
and tenant, merely on the ground that the 
agreement between them is embodied in a 
decree of the Court. 

M e think that that ruling applies alike to 
a .suit to enforce a decree and to proceeding 
in execution. 

L pon tlie materials before us, we think 
it is a case in wliich tlie Court in the e.xercise 
of it .s discretion should liave refused to award 
forfeiture in favour of the plaintiff having 
regard to the fact tliat he had already ac¬ 
cepted payment of sums more tlian sufficient . 
to di.'^clmrge tlie obilgations of the defendants 
under tlie decree. 

^Ye set aside the decree of the lower Court 
and dismiss the application of the judgment* 
creditor with costs throughout. 

Decree reversed. 


(s, c. 13 lluin. K. 15S). 

BOMBAY HIGH COURT. 

First C'lvn, Aiteai No. 132 of 1907 . 

February 1, 1911. 

— Sir lia.si! Scott, Kr., Chief Justice, 
and Mr. .Justice Batchelor. 

PIIKUO/SIIAW JAMSFTJI COMIS- 
SAUIATVABLA— Api-em.ant 

X'ersus 

WAGII.M KL’VFFGTI RAJF SHIRKF— 

RESrONOEXT. 

.Inrir-ilicfiuu ~ Con.'^i-nt <\f jinrfit'it entmot ccufcr. 

Ctm.'iont •'! ))nrt)os cannot citango tlio statutory 
value ot'ii suit, an«l tlins dutertnino tho jurisdiction 
of a Ci'iirt. 

First appeal from tlie decision of the First 
Class Subordinate Judge at Thana, in Suit 
No. 213 of 190;{ 

Mr. and Gop/iji. with him Messrs. S. 

1’. Bhaudnrkar find K. K. Kcyaji^ for the Ap* 
pellants. 

Mr. JI. It. Bodas., for the Respondent. 

JUDGMFNT.—Jn this case the suit 
has been valued for the purposes of Court* 
fees at Rs. .5-10. it is a suit which falls 
within section 7, paragraph ( 4 ), sub-sections 
(r) and (f/) of the Court Fees Act and, there¬ 
fore, according to the Suits Valuation Act 
of 1S&7, the value as determinablo tot 
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compotation of Court-fees nncl the value 

for the purposes of jurisdiction is the 
same. 

^ The suit has been disposed of bv the 
First Class Subordinate Judge of TImna. 
Section 8 of the Bombay Civil Courts Act 
provides that Except as provided in sec¬ 
tions sixteen, seventeen and twenty-six, 
(he District Judge shall be the Court of 
Appeal from all decrees and orders passed by 
the Subordinate Courts from which an appeal 
lies under any law for the time being in 
force”, and section 2d provides that *‘[n all 
suits decided by a Subordinate Judge of the 
First Class in the exercise of his ordinary and 
special original jurisdiction of winch tlie 
Auiount of value of the suhject-uiaf tei’ 
exceeds five thousand rupees, the appeal 

from his decision shall be direct to the High 
Court”. 

We think it clear that the value of the 
subject-matter according to the provisions of 
the Suits Valuation Act is less than Hs. 
therefore, the appeal a.s provided by (he li’egis-' 
latnre lien to the I )i.s(rict (’onri and not to 
the High Court. 

It is, however, said that on two occasions 
the pleaders on behalf of the respondents 
have consented to trea! the case as appeal¬ 
able to the High Court and that, therefore, 
they are estopped from taking the prelimi¬ 
nary objection that such an appeal does 
not lie. 

Uia pointed out that sliortly before the 
judgment was delivered by iho First Class 
Subordinate Judge, a piimfiicf of the 2lst 
Jlarcli was put in by fl,e pleaders ofthe 
parties in whicli it is stated “by consent of 
both parties in suit, the value of the propertv 
in suit is settled for Fs. Hi,50o. This we 
give in writing.” 

-The statement in the decree tlrawn up by 
tlie Subordinate Judge and dated the 27th 
Maich IJtOT is that for assessing pleaders* 
fees and determining (he inrisdictio!i of the 
Court the value of the property in suit has 
been, by consent of both the paities, 
determined at Bs. 1(),0U0. 

Now that is not a correct statement of the 
puifthifi, hut even if it were a correct state¬ 
ment of thepurshis, we do not think it could 

taken to determine the jurisdiction of ti e 
Court. 

The Legislature has laid down how fi e 
iinslictnu ofthe Court should he determin- 


eel, and if, according to the statutory method 
Ra. 5,000 consent of the parties cannot make 

It seems probable that the parrf,', „.as put 

m .norder tl,«t tbe pleaders n.igbt be able 

to have tbe.r fees-assessed upon a correct 

basis under Regulation if of ]S :>7 according 

to be judgment of tbe Court in /iuf .IWcrir,!’ 
V. .Uoffr/vr/zavi/ Mnfiji (f), ^ 

It is al.o contended that on a subseouent 
occasion tbe pleader for the respondents con 
•sei.ted to an application to tin's Court wbicb 

.;:::d:Xes 

.seiitcd to by the pleaders on botli sides'^”or 
e lansfer of two otber appeal! 

" tor-s r-i.r'!;!- 

t:;;: c!!! 

slioiild bo transferred also to., h: W ig" r: 1,7: 

our . I poll that statement, that tbe appei 

in the principal case hv fr. *i • 

tbe Court pns.sed an order by con,7ut^7lmt 

fen-ed"'" *bould be trans- 

Rut new we bare to determine wlietber the 
CmiW and irit'’'i''‘'''’l ' '''e to this 

if and if jt does lie to this Court there 

-II he n. difficulty in re-transferring tke 

‘bii.k it is ,mite clear that tbe apneal 
•loes not be to tlii.s Court. And there Tn7 
reason wbj- tin's Court .sboiild transfe, i f 
trial to Itself rather than have it tried hy the 

D/v/cr acconhvdhj, 

(1) 7 Unui. L. R. I.aj; J{. 2L’lk 
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MADHOW PRASAD I’. AJUDHIYA PRASAD. 

(s. 13 Boin. L. K. 101). 

BOMBAY HIGH COURT. 

Original (’ivh, Sdit No. Bis of 

.Tanunry ‘J3, IIM ]. 

Prpsenf: —^Ir. .Instioe Davar. 

MADHOW PRASAD RAM GOPAL— 

P LAINFIFFS 


rer.<}fs, 

A.IUDHIYA PRASAD NARAN DAS— 

lU'-FENDAMS. 

/’iYJ/m*'’ A'^ I""''II Dll'll / I'J <'ll.'•'!< ( 'I'llSl'Ilf Ilf I’l'II'fi/'S, 

A Cniirt is Im.uiuI. nml r-nirlil at all tinio.s. In con- 
si(l(‘r till- I'lnivnnicTn'i' of jiaMins ainl aiiv <*niitin- 
•rioii-y wliifli may iM-cns-itaro tlm i'nj.ij).,>noim.'iit of 
a lioariitL’’. Ir i- imf. Imwcvti-. for (Im jiarftos to 
(lofidc wluMi j lioir Siuii shall In* hoard, ns tin* rcLrtdn- 
tioii of its i>j<)0(>diiri' is rntin ly tho ).ii>inoss of tlm 
(’ourt. 


M. Untkes, for the PhLi’ntift’.s. 

Mr. Invpraiuff/, for tlie Ilefemlaiits. 

JUDGMENT.—Tl'i.s .snit No. .Jls of 1 !Mmi 
is placed on my Board to day and is sixtii 
on tlie list. ^Ir. RaiUeH for the plaintilfs 
and Mr. Inverarity for the tlefendants move 
by consent of nartie.s for an adj »ninment of 
tlie hearing. This I decline to grant. 
I have often heard it said that it is 
the business of the parties to decide 
when their suit shall lie heard and that 
when parties agree to liave it postponeil all 
that the Judge has to do is to take up his 
pen and write the order. This is an absolute¬ 
ly false notion and ought to have no place 
in the minds of any one who has a coirect 
notion of the duties of a .ludge. The plaint¬ 
iff, after he tiles his suit, ought to be leady to 
go on with it within a period of time rea‘ion. 
ably necessary f(«r tlie preparation of 
his ca.se. and the defendant is hound to ho 
expeditious in the preparation of his defenoe, 
and be ready within the time reasonably 
necessary to defend the suit. No doubt the 
Court is bound to, and will at all times, con¬ 
sider the convenience of the parties and any 
contingency which may nece.‘-.sitate a poat- 
ponement of the hearing. But to regulate 
its own procedure is entirely the business 
of the Court. [His Bordsliip went into tlie 
facts of the case and ultimately refused the 
adjournment]. 

(hiler accorth'ngJi/. 


HOPE MILLS, LD. l\ SIR COWASJI J. READTMONEY. 

(s. f. 13 Bom. L. R. 162). 

BOMBAY HIGH COURT. 
Original Civil Suit No. 050 of 1908. 
December 22, 1910. 

Present'. —Mr. Justice Beaman. 

The HOPE MILLS, Limited—Plaintiffs 

versus 

Sir COWASJI, J. READYMONEY, 
Bart and another—Defendants. 

Mortguijr—RcAeom up nuA /oierZose d&tcu —Res 
jiulicara— Jh'rrve iu i/encral ipnnn —.41/ the intrinsic 
rviilencr iniiij ho looked info — Decree nisi— Document 
coiifoininii sopnrahlo iiarts—Reijisf ration—How far 
ncfos.'^iii 1 / - Agreemriit hy mortgagee to get galaray out of 
—Xiit rriji.-itrohlc — Mortgagee in pos^ession-^ 
JxCin'iiir afioii for jwritonal pcrvice^ —H’/icn allowt'd— 
('o.npan g —Do facto Di . cetera — Kotice to oufaiders— 
Acinirncenre — J>epriring a man of his legal rights — 
M'l^f oini'unt to fraud — Jf/t elements —Liability of 
Dioytgngrc fr oecouuf, moiigngcc cannot contract 
hi marl/ out of. 

WluuviI k'Ic ia more tlinn one mortgage upon a 
pi’cpcrty tlie rule ia, rodeein np, ferecloso down, 
wliifli moans tlmt the lirst mortgagee suing for 
foreclosure miisl make all sid)sc(|uent mortgagees 
toiheauir nml so affoi-d each in turn tlie 
cimnee of rcdi'cming before being foreclosed- The 
lirst moi tiragoo enn neither foreclose nor be ivdeemed 
t-y the original nu'rtu'ngor witlnuit taking into 
:icc‘'nnr intermcdiutc encumbrances. If the inter¬ 
mediate encumbrancer.^, who are parties to the suit, 
d ' not clumse t" oxereisc tiieir rights to redeoir, 
each in turn Would be foreclosed before tho first 
mortgagee could come into touch with the mortgagor. 

\ mortgagor can redeem each of the mortgagees 
iibovi' him 'Cpfiiiitely and in their turn, but lie cnu- 
iiot skip all the uu'.^ne mortgagees and redeem his 
lir<f mortgagiM* iu a suit broiigiit against him alone. 

hven aftor ffircclosure 1 lie riglit to redeem revives 
if tin* moi-igjigei* pni’Mies his remedy on the personal 
covenant. 

\N hero a dec ree i» couchc<l in gein*rnl terms and a 
<im*.^tion of rr.-i iiiJiro!n arisi's upon it, the Court may 
lotik at all tlie intrinsic evidence b(*fore it and the 
materials of tlie case .as a wlnde, even going so fm* 

!i< statements in the depositions of witnesses. 

Amritmriin Ih'biy. Secretary of StatCf 2A C. 504; 

21 I, A. 33, followed. 

A dc'crec nisi cannot c’onstilule Ji res judicata, and 
.so none of the material.^ upon which that decree is 
based can be rca ju lirata either. 

Wliere a dooument which as a whole ix’fjuire.s 
registration, contains separable jiarts which do not 
refjuiro registration, those parts may bo admitted in 
evidence to ])rovc transactions which e.r hupothesi 
do luit affect immoveable projiei'tv of the value of 
Rs. 100 or upwards. 

The mortgagee in possession cannot, in the absence 
^•f an ngreeinent or stipulation, charge the mortgagor 
for personal service. 

An ngreeinent, whereby a mortgagee in jiCisession 
is to get a fixed rcmiim'ration even straight out of the 
profits for managemeut of the property mortgftg<*<-h 
is not compulsorily registrable. 

As between a Company nml persons LaWng no 
notice to the contraiy, the directors de facto are as 
good as directors de jure. 
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Outsiders dealing with a Coin|muy are bound to 
acquaint themselves with its external position whieii 
ea.!! usually bo gathered from the ))nj)ers of tlndr 
constitutiou, the Alenioranduin of Association, and 
the Articles of Association; but are not boun<l to 
inquire into and satisfy themselves upon all the 
details of the Company’s indoor management. The 
principle, however, would require modiheation, where 
the persons sought to be affected with notiee are 
themselves within the Company, 

Uo\c(trd V. Patent Joory Mnnujactui'iiuj Coinijaiiii. 

(1888) 38 Ch. D. 156; 57 L. J. Ch. 878; -18 L. T. 305; 
36 W. U 801; Mahoney v. Ka^t Hohjlord Miniiai C>"tf 
paay, (1S75) L. H 7 11. L. 869; 33 L. T. 338; ‘ Ir. U. 9 
C. L. 806, referred to. 

An agi*eement whereby a mortg.igee in possession 
agrees with his mortgagor toiduirgo for liis personal 
services i.s valid if it does not eonstitutc a el-jg 
the c<[uity of redemption. This arises out «d’ the 
maxim ‘once a mortgage always a mortgage', which 
moans that there can be no additional eontr.u'i in iho 
mortgage-deed wliieh would alter the essential natiii-.- 
of the mortgage contract, so as to preclude tlio mort¬ 
gagor from redocmiug. But it «loos mn incln h' 
previous or post agreements independent oi the niorr- 
gage, unless these were nncouseionable, **r clearly 
obtained by undao influence or tlie abuse of lidnciaiy 
relations. 

The j»ayment of a, fair reimnn.*iation to tin; Manairci' 
of^ a large couccru to keep it in a hiuh slate '.l 
efficiency is not a clog i*n the e(|uity of )'edempii<iii. 
and in principle it makes no dilten.moe whether thi- 
Manager is tlie mortgagee in possos^ion .n-a liiiiil 
party. 

No acquie,sconce of a share-hohler.s' meelini' w-nild 
be of any log-al offi'ct to destroy the slmro-lioldej-ft' 
right unless it is given with full kno\vle«lire of that 
right. 

The aequiosccncc which will deprive a man of Ids 
legal rights must amount to fraud. The nece>.<an 
elements to constitute such a fraud are, («) tlie 
plainiifT must have made a mistake us to Ids legal 
rights, (6) he must liavo oxjiended some mouev or 
must have done some act on the faith of Ids ndstakon 
belief, (c) the defendant, the iiosscssor of the 
legal right, must know of the oxistonce of liis 
own right W’hich is inconsistent wiili tlie right 
claimed by the plaintilT, (d) the defendant must 
kuoiY of the plaintifT’s mistaken Ik-I i«‘f on Ids 
rights, (ej the defendant must have encouraged 
the plaintiff in his expenditure of money or in 
the other acta which he has tioue, eitlicr direct¬ 
ly or by abstaining from asserting his legal 
right. All these tdements must exist to restrain 
the possessor of the legal right from exercising it. 

irdfmoft V. iirtchc/-, (IS80) 15 Ch. D. 96 at p. 10.), 
49 L. J. Ch. 792; .i3 L. T. 0.5; 28 W. K. 911, followed 

A mortgagee in possession cannot contract him- 
self out of his statutory liability to render pro¬ 
per accounts nor deprive the mortgagor of his 
right to oxainiue into and ohalleuge any of their 
details. 

Mr. Eaikes with him Mesars. Setalvad 
Wadia and Bahadurji, for the Plaintiffs. 

Mr. ,/innrt^, with him Messrs. Kanga, Besai, 

for the Defendants. 


JUDGMENT.—This i.s a suit by the 
plaintiffs, tlie Hope Mills Company, to redeem 
three mortgage.s of the year 19C0 should it 
lie found that the second and third of these 
have been bdna fide piireJiased liy the tir.st 
mortgagee for liim.self, ami incidentally fo 
have the two agreement.s of tlie years IfhJl 
and 1905, respeetiveli’’, should defendant Xo. 
1 rely upon them, declared invalid and not 
binding on tlie pb.intiff Company. 

On the otli of April 1900, tlie plaintiff 
Company mortgaged the Hope Mills to the 
defendant Xo. 1 for live lakhs rupees. J'he 
secomi and tiiird mortgages were effected 
by one and the .same in.strurnent or the 
dlst of May l!*00, ami the.se two moit- 
gages liave been referred to tliroughout 
the case as Tokersey's and IcbbaranT.s 
mortgages. 

On failure to pay the tir.st instalment of 
interest, the defendant Xo. 1 entered into 
pos.se.ssiun on tlic 11th December 1900. In 
March 19Ul, the defendant Xo. 1 put the 
mortgage property up for sale, but as the 
re.served price was n <t readied, it was with¬ 
drawn and no sale elfected. 

On the d'lth .May 1901, tlie first agree- 
meid set up by the defendant Xo. 1 and 
challenged by tlie plaintiils was enter, d into, 
liy the terms of tin's agreement the defendant 
X^o. 1 was to work and finance tlio Mill 
reimbursing liimself by way of salary to 
the e.vtent of an annual sam not e.xceecling 
Us. 

In August 19ri.!, defendant Xo. i filed a 
foreclosure suit, annexing to his plaint a 
copy of the agreement of tlie oUth of May 
1901. The suit came on before Mr. Justice 
Crowe e.r fnute and a decree nisi purports to 
liave been p.issed in January 190-1. In 
August 190-1 defendant X'o. 1 applied to 
liave the decree made absolute. Unt as lie had 
not passed hi.s account.s the application was 
rejected. 

On the 5th of October 19U5.a second agree¬ 
ment was entered into between the Company 
and the defendant Xo, 1, by which the earlier 
agreement of May 19U1 was modiHetl in some 
particulars. Under this agreement defendant 
No. 1, in con.sideration of working and financ¬ 
ing tlie Mill, was to receive a monthly salary 

of Rs. 1,500 to be paid out of tlie Agent’s 

■ » 


commission. 


On the 2.'M-d of January 1906, the Directors 
of thy Company passed a resolution approving 
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of the defeiulant No. I's management of the 
Jlill and requesting him to obtain a transfer 
of Tokersey's »nortgage out of tiie pr-lits 
of tliree lakhs wdiic)) the Mill was sIk'.vh to 
have made during that year, tjefore this 
Tokersey's rnogtgage liad been purchased 
nominally by one ^lotilal Canji for H.s. 55,000. 

On the 20tli April 1900 the defendant No. 1 
bought in this mortgage from Motilal 
(Janji at its full value Hs. 1,07,000 odd. 

In the meanwhile, the third mortgage owing 
to tlie insolvency of the mortgagee had come 
into tlie hands of tlie OtKcial .A ssignee, from 
whom it had been bought by Ibrahim 
Haliimtoola for Rs Id.OOO. At a I)irector.s‘ 
meeting of the 1st of November ll'Od i iind 
the record of a letter in the f()llov\ing 
terms:— In consideration of your bavin: at 
our request saved the Hope Mills from going 
into tlie hands of the Hon'ble Mi-. Ibraliim 
Kahimtoola,” Ac;., written by tlie Agents 
to dpfendant No. 1. On the 21.st of December 
1900 defendant No. I obtained a transfer of 
tlie said mortgage from Ibrahim Kahimtoola 
for a sum of Rs. 2,;:0,0()0, Rs. 50,000 of 
wliich was contributed by thesecoml defeml- 
ant Termanandas. In l9o7, tlie new Agents 
as they are called tlirougiioiit this case, 
became the active members of the ohi Agency 
Hrm of Rangildas Bhukandas A-c., Company 
and vri-y shortly afterwards the plaintitf.s 
moved before Uavar, J,, to compel the defend¬ 
ant No. 1 to pass his accounts before 
the Commissioner under the decree uU of 

1901. Defendant No. 1 resisted tliis applica¬ 
tion on the ground that Ciowe, J.’s decree 
did not direct him to pass his accounts before 
the Commissioner and further tliat the 
decree had been superseded by tlie subsequent 
agreement of October lUK-, Davar, J., 
directed the defendant No. 1 to pass his ac¬ 
counts in the usual way before the Com 
missioner. Defendant No. 1 being dissatisiied 
with this order appealed, and a Division 
Bench consisting of Clinndavarkar and 
Batchelor, JJ., reversed Davar, J.’s order, and 
in effect left the plaintiffs to obtain what 
remedy they could or tliat they may be advis¬ 
ed by way of a separate suit. The plaintiffs 
made one further attempt to have the decree 
of Crowe, J., executed, but as matters stood 
after the decree of the Appeal Court it was 
inevitable that Macleod, J., should reject this 
application holding that Crowo J.’s decree 
vras defective and could no longer bo oxecut- 
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ed. The result of these proceedings was 
what I cannot help feeling a very strange 
and unfortunate position if affairs. Two 
Judges, Davar J., and Macleod, J., had in 
effect declared that the decree nisi of 1904 
was .so defective that without the addition 
"f some further direction it could not be 
executed, wliile the Appeal Court had declined 
to allow any .such further directions to be 
added, that, although in form existing, 
this decree nisi remained, and it seems to me 
niu.st ever remain, a dead letter, unless de¬ 
fendant No. 1 should ro sent to supply its 
deficiency by voluntarily passing bis accounts 
beforetlie Commissioner. So far as the plaint¬ 
iff Company was concerned, the contemplated 
redemption was brought to a dead lock, for 
tliey could obtain no further I’elief whatever 
under the deci-ee of 1904, while it seems 
tliat in the view of the Appsnl Court their 
propel course was to file a suit to have the 
agreements iipjn which defendant No. 1 
relied set aside. In Diis dilemma no other 
course was open, to the Company than to 
tile a redemption suit, incidentally asking, 
should need arise, for a declaration that the 
agreements of lIMil and 11*05 were not binding 
upon them. The obviou.s difHculty in their 
way w'as the existence of the decree nisi of 
1904, which had all the appearance of be ng 
if not actually res judicata^ a sufficient bar 
ground of avoiding multiplicity in 
litigation to another suit by the mortgagors 
for redemption. 

^ I he plaintiffs have accordingly tiled this 
buit No. 050 of 1908, and their claim has 
been resisted upon a variety of grounds, many 
of w’hicli give rise to questions of much 
difficuitJ^ In the first place, the defendants 
contetul that this suit is res judicata by the 
decree uisi of 1904 and specially with reference 
to the objections now taken liy the plaintiffs 
to the agreement of 1901. On a first 
view it would certainly appear that, so 
long as th.ere is a decree nisi for fore¬ 
closure outstanding under which a mortgagor 
as w’ell as the mortgagee can obtain fall 
relief in respect of all causes of action arising 
out of a mortgage, it would be supereragatory 
on the part of the mortgagor to bring a 
separate and independent suit for redemption. 

On the general principle that the same cause 
of action cannot be agitated twice synchro¬ 
nously in Court of equal jurisdiction, such 
a procedure would bo looked upon with dis- 
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favour, if indeed it could technically he 
allowed. Yet, as I have already intimated 
the state of affairs here is so peculiar that 
it is difficult to apply general principles 
disregarding the actual facts: nor indeed 
on the authority of the texl-book writers can 
it be safely said that an independent suit 
to redeem is invariably barred by reason 
of an outstanding decree uisi for foreclosure. 
See Coote, page 1063. Fisher, page 66-1; 
and I cannot refrain from observing here 
if the defendant’s contentions in this respect 
were sound it would in the events that have 
happened bring about a very curious, I I)e- 
lieve 1 might say an almost unprecedented, 
I'esuU. 1 tried to make the learned Counsel 
for the defendant No. 1 understand the 
difficulty which I felt, but I am not sure 
that 1 quite succeeded in doing .so, po.ssibly 
because the difficulty is riot so real as it 
seemed to me. U comes about in this way. 
When the <lefendant No. 1 hrouglit his 
foreclosure suit in 1903, the mesne mort¬ 
gagees as well as the mortgagor were made 
parties. Where there is more than oiie 
mortgage upon a property the rule i.s com¬ 
pendiously expressed in the formula redeem 
up, foreclose down, whic-h in fact means 
that the first mortgagees suing for foreclosure 
must make all subsequent mortgagees parties 
to the suit and so aiford each in turn the 
chance of redeeming before being foreclosed. 
Now, if we suppose that the dem-ee nisi of 
lOO-lcouldbe made absolute in its present 
form it would come to this that both the 
second and third mortgagees would be fore¬ 
closed or squeezed out, while the original 
mortgagor would obtain the wliole property 
on redemption of tiie first juortgiige 
alone, for 1 take it to he part of this 
principle that tlie fir.st moitgagee can 
neither foreclose nor be redeemed by the 
original mortgagor without taking into ac¬ 
count intermediate encumbrances, if the 
intermediate encumbrancer.s who are parties 
to the suit did not choose to exercise their 
rights to redeem, each in turn would be 
foreclosed before the first mortgagee could 
come into touch witli the mortgagor, ilr. 
Inverarity saw no difficulty in allowing the 
mortgagor to redeem the first mortgagee 
directly without making the mesnemortgagees 
parties to the suit, and so far as reason 
and common sense go that might very well 
be so; but the question is surely materially 


affected when in fact the me.sne mortgagees 
are parties to the suit. No one disputes 
the proposition upon which Air. Inverarity 
seemed to rely that a mortgagor can redeem 
each of the mortgagees above liim j-eparateiy 
and in their turn, but that is quite a ditferent 
thing from tlie mortgagor skipping all the 
mesne mortgagees and redeeming his first 
mortgagee. Still more widely does it differ 
from the case of the first mortgage fore¬ 
closing down tlie whole line of me.sne encum¬ 
brancers to the original mortgagor. In the 
first case .‘^ugge.sted tliere would apparently 
he violation of the rule that in a redemp- 
tion suit all per.'Jon.s intermediately intere.ste<l 
must be joined as parties. lu tfie .second 
case they liave been joined a.s parties and 
therefore, if tliey failed to e.xerci.se their 
rights and allow the mortgagor to redeem 
them, it means only thus that before the 
mortgagor’s riglit t.j redeem can come into 
play, tliey, the mesne mortgagees, mu>t iiave 
been foreclo.sed. 1 was referred upon this 
point to /umonVd v. TrJh.,.e (1). Eut that 
IS a very ditferent ca-se and does not even 
rai.-e, miK’li le.ss remove, the difficulty [ am 

indicatii.g. i'liere the mortgagor tiad assigned 

Ins equity of redemption absolutely The 
mortgagee then .sued him on the pm-soiial 
covenant and it was held, on the analogy of 
the well-]-ecognised rule that even after 
foreclosure tlie right to redeem revives if 
the mortgagee pursues his remedy on the 
personal covenant, that here also the mort- 
gagor's right to redeem survived and 
that the mortgagee could only recover'on 
e.xecuting the conveyance to the mortgagor 
subject to any otlier existing equity of re- 
dempfion. It is to be observed tiiat in .such 
a suit, assuming that there were an outstand- 

■ j , , , person Iiaving 

it would not he a party to tlie suit could 

not enforce it u.kI. the.'efore, as against him 
the decision would not be /cs .'wiicutn. But 
J liave been referred to no such case 
this in which tl,e n,esne mortgagees 
having been parties to the suit had 
a cl.ance of enforcing their equities yet 
not having done so, w'ould certainly be 
foreclosed finally. What makes this so pe- 

culiar in Eie events that have happened, is 

that the fnvt mortgagee has himself after 

obtaining a decree mW for foreclosure bouxrht 

(1) 30 Cli. 1). ()3G; 00 L. T. 433; 37 \V R 334 — 

L. J. Ch. 005. ’ "-K. 334;o< 
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in tlie mesne inort^afres, so tliat if that tleci’ee 
were capable of execution as it stands and were 
res juiiictifd in respect of future suits for re¬ 
demption as the defendant No. | contend.s, 
it would appear to have this .s^artlin^^ result 
that he would have foreclosed himself in res¬ 
pect of the two mortgages for which lie has 
paid in the aggregate Ks. ;h97,000. It is un¬ 
necessary to go fui-ther in this complica¬ 
tion. because f do not think t'liat there is 
anything substantial in the defendants’ con¬ 
tention that the present suit is res judu'ata 
by the decree nisi of 19U4. Tlie .shortest and 
simplest way of reaching that conclusion is 
by a .syllogism. Only that whicli is linally 
decided can he re-; jwlird/<t. A <lecree »</si is 
c.i: vi termini not a linal deei.sion. Therefoie, 
no decree nisi can in strictness c institute a 
res jwUaila. Numerous cases from the Indian 
law books were cited upon this point by tlie 
learned Counsel on lioth sides. .So far as the 
general contention goes, none of these cases 
seem to me to he of much value or assistance: 
as, for example, MnJknrjnn v. Xnrhnri (-Jl. 
Tlie question there turned upon whether a 
Court .sale was a nullity nr not. and it appears 
to have been cittsl for no other purpose than 
the dictum contained in the .judgment of their 
iiordships of the Privy Council that the 
Judge.s liave jurisdiction to decide wrong as 
well as riglit. That dictum is constantly 
used in arguments touching the exen-i-je of 
the lligh Court s pnwer.s of control and 
superintendence, hut neither it n«ir tlie case 
as a whole have much hearing upun the (|ue.s- 
tioii 1 am considering. The case of Ma/uii 
V. (o) deals with a mofus.sil ilecree for 

redemption winch was not a decree )iisi. 

1 he learned Judges, founding that decision 
on tlie case of (i'ni Snvnif v. Xaruiftni l>ho)iil 
hdciint (4), held that after the passing of the 
decree for redemption in whicfi no time was 
specitied. the plaintiif mortgagor will he for 
ever foreclosed if he does net execute tlie 
decree within three years; luid 1 suppose tiiat 
it is intended to argue from this that a decree 
nisi under the Transfer of Property Act will 
automatically operate so as to become a 
decree absolute after some time,- so wliile it 
is in the process of becoming so, it is a bar 
to any other suit by either party to it 

either for redemption or foreclosure. 

(2) 2o B. 337; 27 I. A. 210; 2 Bom. L. H. 927; 5C. W. 

N. 10; 10 M. L. J, 308. 

r3) 13 B. 507. 

( 4 ) 7 B. 467. 


Now, the case of Ciun Sacant v. Xarayiin 
]thon<l Sacauf (4) is by far the nio.st 
interesting of all the cases cited upon this 
topic from the Indian Jaw books. That 
very learned and eminent Judge, West, J., in 
holding that a redemption decree, if not en¬ 
forced within three years, operated as a 
foreclosure against mortgagor, dwelt upon 
the apparent contradiction involved in using 
a decree in favour of the plaintiff as ultimate¬ 
ly rps jndiciifd against him: Res secundum 

judicata ought not, in strictness, one would 
think, to be u-^ed against the decree-holder. 
Put, as tliat learned Judge pointed 
out, in all decrees of this kind there 
is implied tlie assertion of the contrary right, 
namely, where the decree is procured by a 
mortgagor of the mortgagee to be paid 
within tlie time specitied or prescribed by 
law, or failing tliat to be for ever freed from 
the liability to be redeemed. I am not, how¬ 
ever, mueli concerned to inquire further 
whether tliat decision would still be good law 
in the mofussil, for it ceitainly cannot be 
applied to a decree nisi under tlie Transfer 
of Property Act. A decree 7nsi in itself 
trom its nature is provisional and requires 
the parti' seeking to have it onfrreed 
to move it absolute. Whether the decree 
be procured by the mortgagor or the 
nioi-tgague, it is in the option of either 
party fr enforce it, and liave it converted 
into a tlecree absolute, but until one or the 
other party does so, it never can be a Hnal 
decision or constitute res judicata. 

N\ bile, however, it is easy to dispose of 
this contention as generally covering the 
wliole ground and barring the present suit, 
it has special reference to the agreement of 
^fay 1901 and so considered may occasion 
some diflieiilty. From tlie very outset of the 
case, defendant No. 1 lias made desperate 
eiforts to get tlie agreements of 1901 and 1905 
on tlie record, although unregistered, as suffi¬ 
cient proof of the contract of service between 
the Company and the defendant No. 1, which 
tliey contained, on the ground that that con¬ 
tract is not a transaction in any way affect¬ 
ing iinmoveahle property. One of the ways 
in whicli this was sought to be done was 
bringing it in along with the plaint in the 
suit of 1903 and the decree nfst of 1901, and 
thereupon contending that it was res judicata 
against the plaintiffs who could not now 
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be heard to dispute either its admissibility or 
its binding effect upon them. It is strenous' 
ly argued on behalf of the plaintiffs that 
only the pleadings and decree in a suit are 
properly res judicata^ and that a mere an- 
nexure to the plaint ought not to be includ¬ 
ed, notwithstanding the wide and general 
language of section 11 of the Civil Proce¬ 
dure Code, under that technical bar. I should 
have inclined strongly to adopt that conclu¬ 
sion had 1 not felt myself much oppressed by 
the decision of their Lordships of the Privy 
Council in Amriteswari Debt v. Secretary of 
State (5), where it was held that w’here a 
decree is couched in general terms and a 
question of res jwiicafa arises upon it, the 
Court may look at all the intrinsic evidence 
before it and the materials of the case as a 
whole even going so far as statements in the 
depositions of witnesses. After carefully 
studying that judgment, 1 did not feel myself 
at liberty to exclude the agreement, while 
at the same time 1 intimated tliat, in this 
connection at any rate, I should confine its 
use strictly to the issueof m indeco/a. Having 
gone so far towards enlarging and extending 
the application of the principle, wliich is 
ordinarily much restricted, the learned 
Counsel for the plaintiffs asked me to go 
further still and admit tlie Judge's notes. 
1 doubt, however, whether in strictness 
even the agreement, which is annexed to 
the plaint, but in respect of which no lelief 
IS claimed, ought to make part of tl»e res 
Sndicata^ if ary res judicata there had been 
arising out of the er parte decree. See the 
case of Modhusudtm Shaha Mundul v. Brae (0), 
in which the mere statement of the landlord’s 
rent rate annexed to the plaint in a rent 
suit in which an ejc parte decree was obtained 
was held not to be a statement in issue with¬ 
in the meaning of secticn 11 of the Civil 
Procedure Code. Since, however, I have ex¬ 
plained already why, in my opinion, the decree 
nisi of 1904 cannot be res judicata generally 
for the present suit, it follows that none of 
the materials upon which that decree was 
based can be res judicata either. It certainly 
would appear to be verging upon the absurd 
to ask a Court to hold that a suit of this 
kind was res judicata by the decree which 
two learned Judges of this Court have since 
held to be such as to be incapable of execu- 

(5) 24 C. 504 (P. C.); 24 L A. 33. 

t6) l(} C. 300. 


tion, a view which, by a different process 
of reasoning, also seemed to have com¬ 
mended itself tn a Division Appeal Bench 
of two Judges more. Considering that since 
that decree was passed, the n ortgagee who 
obtained it, has himself as he alleges purchas¬ 
ed for his sole use and benefit the inter¬ 
mediate mortgage.®, I doubt whether lie or 
any body else could now hope to obtain a 
substitution of the decree absolute for that 
decree nisi. And this is the same as saying 
that so far as that decree nisi goes, not hav¬ 
ing finallj' decide<l any question, it has sub- 
seiiuently, by rea.son of intrinsic defects, be¬ 
come a dead letter. 1, therefore, hold that 
this is not res judicata. 

But lam not to be understood as acceeoing, 
on account of that lindirig, to the defendant 
No. I’s contention that the decree nisi oj 
1904 has been superseded by, and become 
merged in the agreement of 1905. There 
are many difficulties in the way of reaching 
that conclusion; the cliief of these i.s, that 
the agreement was never certified to tlie 
Court, nor do 1 thiiik that, since the mort¬ 
gagee had gone into possession under the 
mortgage, he can divest himself of the 
liabilities and duties of a mortgagee in pos¬ 
session and claim to hold the property from 
October 1905 merely under and upon tlie 
terms of the agreement. 

1 now come to the (luestion of the agree¬ 
ments of 1901 and 1905. As to the first of 
tliese, it cannot be disputed tliat if it really 
lies upon the plaintiffs to ask for a declaration 
to liave tlmt agreement .set aside, sucli a 
prayer would be time barred. So much tlie 
plaintiff Company admits, but the learned 
Counsel for the plaintiffs puts his case 
differently. Tliis, he says, is an ordinary 
suit for redemption in which no que.stious, 
such as those arising out of tlie agreement, 
could ordinarily call for decision. It is the 
defendant who sets up tlie agreements and 
on the strengtli of them wi.sbes to evade 
the requirements of a normal account as 
between the mortgagee in possession and 
the mortgagor. It is, therefore, for him to 
establish if he can that the agreements are 
valid and binding upon the plaintiff Company, 
and in sucli a state of affairs the plaintiff 
Company is not to be put out of Court upon 
a mere plea of limitation. For the plaintiffs’ 
case toucliing these agreements is in effect 
tliat they are absolutely void by reason of 
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being, fiist, contrary to public policy and 
such as the 1-iw prohibits the mortgagee in 
posses-iiin making witli the mortgagor. Npxt, 
by reason of various defects, such as Avant 
of fiualilication in tlie Directors, the numerical 
insufltciency of the Hoard, excess of powers, 
and like. Should it, however, appear that 
the agreements are not void for any of the 
foregoing ressons a/j zui'/m, and should it fur- 
tiier appear tliat, notwithstanding the want 
of registration, they can be proved in tlie pre¬ 
sent suit, then, no doul)t, the plaintilfs would 
he precluded frc.m impugning the agreement 
of lOjl merely as a voidable agreement 
by the law of limitation. By far the most 
diflicult part of a diflimlt case is concerned 
witli the examination of the arguments for 
and against (1) the proof of, (2) the 
validity and binding elfect of, these two 
agreements. Altfiough, wiien Mr. Inverarity 
opened his concluding address to the Court, 
Mr. Haikes for the plaintilfs very candidly 
informed him that lie intended to 
rely upon the want of registration, I was 
surprised that the defendant's learned 
and eminent Counsel wholly declined to go 
into that point. Apparently, ho thought 
it enough that tlie Court had admitted 
tlie agreements in evidence so tliat no further 
argument was needed to show to what use 
tliey might legally he put. AVueii these ag- 
reements were first offered. 1 was very 
strongly of opinion that they ould not be 
received in evidence of tliis particular transac¬ 
tion as being a tran-action which indirect¬ 
ly alTected immoveable pn'perty for want of 
registi'ation. 1 lie question of nicety is, whe¬ 
ther tlie conti'acts to prove which tlie agree¬ 
ments had been admitted do in fact affect im- 
movpable property which is the subject of the 
mortgage, and that is a cpiestioii which is liy no 
means concluded by admitting the agreements 
upon . the record subject to their use being 
restricted in compliance with the statutes of 
registration. I said first I thought they 
ought not to be admitted at all as proof of 
the contract of personal service between the 
Company of tlie one part, the agents of the 
other part, and defendant No. 1 of the third 
part. As a wlioie, both tliese agreements in- 
duhitahly recpiire registration. But a long 
course of decision.-;, I suppase, has settled tiie 
rule that where a document which as a 
whole reipiires registration, contain.s separ¬ 
able pirtA wbi'jli do n;t retpiiro regijti-atiou 
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those parts may be admitted in evidence to 
prove transactions which e,v/ii/poihesi do not 
affect immoveable property of the value of 
Rs. too or upwards. The common case is of 
a mortgage-deed xvith the usual personal 
covenant. Although the mortgage-deed as a 
w hole requires registration,and if unregistered 
will not be admitted as proof affecting im¬ 
moveable property, it has always been allowed 
to be used in a suit on the personal covenant 
as proof of debt. Cases, however, arise in 
niwch this broad and intelligible distinction 
IS drawn so line as to become almost imper¬ 
ceptible. Tlie strongest, perJiaps, of these 
cases to be found in our books is that of .Uam- 
\. Hapn (/), where Sir Charles Sargent 
<I fliat a clocunieiit in which the mortg^agor 
consented to the mortgagee spending money 
Oil improvements, the said outlay to become 
a port of the mortgage-debt, was good evi¬ 
dence, although unregistered, of the mort¬ 
gagors consent. The ground of that decision 
appears to have been that it is part of the 
ordinary contract of mortgage that a mort¬ 
gagee in possession is entitled to be reimburs¬ 
ed for proper outlays of this kind. So that 
a the paper was required to prove was the 
consent of the mortgagor. If, however, proof 
o that consent were an indispensable pre¬ 
liminary to the outlay becoming part of the 
•Mortgage-tlebt, 1 confess I still feel very 
great difiioulty in saying that, indirectly, the 
use of the paper for that purpose did not 
allcct the immoveable property. Yet it is 
clear that a distinction might be drawn bet* 
\\een a case of that kind and a case like the 
present in wliicli the agreement sought to he 
proved by the paper is not one ordinarily 
inciilentai or ancillary to the mortgage con¬ 
tract. In tlie former case, even without the 
mortgagor s consent, the mortgagee miglit well 
have shown that the outlay he incurred upon 
improvements or repairs were just and law¬ 
ful and witliin the contemplation of the ordi¬ 
nary mortgage contract. Nothing of that kind 

could pos.sibly bo attempted here. What the 

defendant No. i wishes to prove by these 
agreements is, that while mortgagee in posses¬ 
sion he was employed as a salaried Manager 
by the mortgagor. Nothing, perhaps, is better 
e.S'tabIi.shed than tliat the mortgagee in pos¬ 
session cannot, in the absence of an agreement 
or stipulation, charge tiie mortgagor for 

personal service, so that up to this point at 
t7Miys7) P. J. 
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least it is abundantly clear that if defendant 
No. 1 is to be allowed to retain his salary or 
remuneration, it can only be in virtue of the 
agreement and not arising in any way out 
of the mortgage contract. Then tlie question 
arises: Does an agreement of that kind di* 
rectly or indirectly affect the immoveable 
property charged with the mortgage? In 
my first ruling upon this question, I put 
what appeared to me to be an ineluctable 
dilemma. Thi.s, I said, is either money whicli 
by bringing into the mortgage account you 
seek indirectly to make a charge upon the 
real estate, or it is something entirely outside 
the mortgage account and, therefore, irrele¬ 
vant in the present suit. Jf we read the clauses 
in the agreement, it certainly appears that 
they do notin terms charge this remuneration 
upon the land and that, in some of recent 
English cases, seems to have been lield almost 
enough in itself to justify agreements of this 
kind and take them ont of tlie old rule that 
the mortgagee might not stipulate for collate¬ 
ral advantages. To some of those decisions 
I shall have to advert presently in more de¬ 
tail. But 1 must observe here, what had been 
entirely overlooked in the whole of the argu¬ 
ment for the defendant No 1, that tlie cliief 
difficulty with which 1 am confronted in 
dealing with these agreements and confining 
them to their proper uses is a difficulty 
which does arise in England. None of the 
English cases, therefore, throw any ligl>t 
upon it nor can be of any as.sistance to 
me. There are numerousr cases in which 
separate agreements have been entered into 
between the parties to a mortgage, and the 
Courts have frequently held that there was 
no reasonable objection to enforcing .^uch 
agreements. It is only, however, in connec¬ 
tion with the equity rule against allowing 
any clog or fetter upon the equity of redemp¬ 
tion that we even approximate to such a 
difficulty as is occasioned in this country by 
the provisions of the Registration Act. For, 
while an agreement might be in itself un¬ 
objectionable and reasonable so that the 
Courts in PJngland would not hesitate to 
give effect to it, might nevertheless in¬ 
directly affect the immoveable property. 
But, unle.ss it did so in such a way as to 
become a clog upon the equity of redemption 
the Courts apparently would be free from all 
such hampering considerations as tho.se 
which gather about want of registration. If 


upon anaJyiis it should be found that such 
an agreemenf as that entered into between 
the plaintiff Company and the defendant 
No. 1, tliough in terms a mere contract of 
personal .service, works ont in the result to a 
heavy additional charge upon the mortgaged 
property, then although in England, since it 
was an agreement subsequent to the mort¬ 
gage, in all probability the hard and fast 
equity rule would not be applied, in this 
country it would indubitably require re- 
gistrafion and, if unregi.stered, could not be 
proved. Mr. Kaikes saw this clearly enougli: 
and notwith.standing the previous rulings 
of the Court, terminating in the admission 
of tlie agreements or so mucli of tliem as 
did not cleaj’ly require registration, he, at 
tlie conclusion of the case, urged, and I 
think quite rightly urged, his objection to 
the use, to wliich the defendant No. 1 
now .sought to put them. It was contended 
by Mr. Inverarity that the defendant No. I’s 
remuneration could not po.ssihly be a charge 
upon tlie land, inasmuch as he put it in 
his own pocket from month to month, and 
it was open at any time to the plaintiff Com¬ 
pany to redeem liim without any regard to hi.s 
salary as a Manager. But this appears to 
me to overlook, or partly at any rate to over¬ 
look, the point. The argument so stated 
really comes to this, that the agreement could 
only be given in evidence if it were required 
to prove that which indeed needed no proof. 
For, if the Company had redeemed the defend¬ 
ant No. 1 before he had earned his first 
inonthls salary, it might very truly be said 
that no additional charge had been impo.sed 
upon the land by the agreement, and it 
might, therefore, be used to prove that, Imd 
tlie Company n.ff redeemed him, Sir Cowasji 
might have earned the month’s salary; but 
as the Company had ledeemed him, and he 
had not earned tlie month’s salary, the need 
for proof of this kind .seems to disappear. 
But wliat defendant No. 1 really means, and 
what has been substantially in controversy 
from tlie moment these agreements were 
tendered in evidence, is that neither directly 
nor indirectly do tliey, to use the language of 
.section 17 of the Registmtion Act, “purport 
or operate to create, declare, as.sign, limit 
or extinguish whether in present or in future 
any right, title or interest whether vested or 
contingent of the value of Rs. 100 and up¬ 
wards to or in immoveable property,” for if 
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ttiat were so, then section 49 provides that 
no dornrnents required by section 17 to be 
rc^risiered, shall be received as evidence of 
n.ny transaction aiTectinfi: sucli property or 
conferring such power unless it has been re- 
gifitered. ^V hen I, on farther consideration, 
decided to admit so mucli of the agreements of 
idOl and 1905 as contained the contract of em¬ 
ployment, flouhta had occurred to me whetlier 
the defendant Xo. 1 might not avail himself 
o tile terms of tliat contract in rendering his 
account as mortgagee in possession to .justify 
his appropriation of Ks. 10,000 a year up to 
1905 and Ks. 18,000 a year thereafter. I 
set lorth various considerations which had 
occurred to me affording a po.ssihle escape 
from the dileiniTia upon wiiich my first ruling 
proceeded; Imt 1 Iiad not then finally decided, 
nor 1 think' could 1 decide before the ca.se 
coiif luded, wliether this agreem nit of service 
could he used as defendant Xo. 1 whi.shes to 
use, without contravening sections 17 and 
49 of tlie Hegi^tration Act. I am (luite clear 
tliat if f am now satisfied that thf>se clauses 
of those agreements do operate even indirectly 
to limit any right of the value of Us. 100 nr 
upwards in the immoveable properly pie Iged 
then they must not ho taken to bo evidence 
of any such transaction and as no other evi- 
denr-e would he ndmis-iihle, the result wmild 
be that the defendant Xo, I would ho 
precluded from relying up-)n c )ritr.iet 

of .service, and the Court in this suit would 
have to treat it as luni existent. I have felt 
the greate.st tlilfi-nlfy in e miing to a com In- 
sion upon this important poinC I have given 
it my most careful and best consideration. 
From tlie lirst I fiave felt .strongly oppreS'.ed 
by wiiat is a fairly f.hvioii.s train of reason, 
ing. I wmuid state it siinpli thu.s: —Cnder 
tliese agreemeids the mortg.igee in posses- 
sion is entitled to withdraw lirst Us. lf),0t)0 
ayear and then U-\ l8,l)JUayear from tlie 
proHt.s of the propeity lie was managing. 
But for tliat siihtraction the wdiole of 
the.se profits would liave gone in reduc¬ 
tion of the mortgage-delit. Xuw that the 
mortgagor seeks to redeem, the mortgagee 
in po.ssession claims to be entitled to ileduct 
from the profits wliich liave come to Inks 
hands the .«um.s J have mentioned and to 
leave the balance of the mortgage-deht thu.s 
proportionately increased a charge upon the 
pniperty. Say tliat the sum roughly i.s a lakh 
of rupees, the actual result thus arrived at 


IS before the mortgagor can redeem, he has 
to pay a lakh of rupees more than he would 
liave done, had that sum not been appro¬ 
priated under the agreements. So that it 
appeared difficult to escape from the con¬ 
clusion that indirectly the aQreements have 
operated though they certainly did not pur¬ 
port to limit the mortgagor’s right to redeem 
to the extent expressed in terms of money of 
a lakh of rupee.s. Further, searching analy.sis 
has led me to doubt the soundne.ss of that 
reasoning. It cannot, I think, b- denied 
that the clauses of the agreement in ques¬ 
tion do not, on the face of them, purport 
to create, extinguish, efc., any right in im- 

moveable propertJ^ Jf this contract of ser¬ 
vice had been made independently of other 
matters, contained in the agreement as a 
whole, there can, I fl.i„k, be no question 
that, on the face of them, they would not 
have required registration. It is only when 
tlieyare .sought to be put to a certain use in 
a suit of thi.s kind, that it becomes pos- 
aihlt* for the mortgagor to contend that, 
notwithstanding their language and original 
intentifin, they are found finally to operate 
indirectly and unexpectedly to limit rights 
III iriimoveable property. But that is tanta- 
mmint to sayii.g tliat the agreement is of 
such a kind ns wlieii enforced, to become a 
a clog upon the equity of redemption. So 
that viewed in that light I might derive 
.some as.^istance from the decision.s of the 
Fngli.'^h Coiirls upon this subject. But the 
reasoning which leads to this conclusion is, 

I am now disposed to think, somewhat 
arti.'iriui. Apparently, its winkle foundation 
whnuld he cut away, but for the fact that 
a person entitled to a salary under the 
agieemerit is also the mortgagee in posses¬ 
sion: hut that fact, I should say, involves 
such legal consequences as belong rather to 
a distinct pi-ovince of the law regulating 
lights and liabilities of the mortgagor and 
mortgagee infer se tlian to what was con- 
templatetl and intended by sections 17 and 
49 of (lio Registration Act. For, let r.s 
suppose that the agreement had been tliat 
the defendant No. 1 was to employ a 
competent Manager instead of doing the 
work himself on the same salary. As a 
liare agreement that would certainly not 
have been exposed to any objection for 
want of registration, but that objection has 
been ingeniously grafted upon it in view of 
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its ultimate result raereV upon the fact 
that the salary of such competent Manager 
would have been paid out of the profits of 
the concern, for there we shall have an 
almost exact parallel to the case decided 
by Sir Charles Sargent and the principle 
of that decision would most certainly have 
covered it. Yet, so far as the mortgagor was 
concerned, the result would have been exactly 
the same. That is to say, when he came 
to redeem now he would srill have had to pay 
that sum in addition which has g-me as 
salary into the Manager’s pocket. Yet had 
the mortgagee in po.sseasion, even without 
any special agreement, employed np >n his 
own responsibility a competent Manager on 
this salary, I think it quite likely that he 
would have been allowed the money so paid 
out of the profits in the interest and for the 
welfare of the Mill, as a going concern, 
under the head of “just and lawful expendi¬ 
ture.” Now, I will put a third case. Sup¬ 
pose that the mortgagee defendant No. 1 
had not gone into possession at all, but 
the mortgagors had entered into this agree¬ 
ment with him to manage and finance the 
Mill how could it he .said that the salary 
which they then paid him voluntarily month 
after month, out of their profits (they being 
in possession and having control) ci'uid pos¬ 
sibly be treated as an additional chni'ge 
upon the land? Yet, again, the result would 
have been exactly the same, for, to the extent 
of the salary they chose to pay tfie mortgagee, 
tlie fund available for the reduction of his 
mortgage debt would have been reduced, and 
the sum of that mortgage debt, still charge¬ 
able on the land, increased. It is only 
when the mortgagee is himself in posses¬ 
sion and makes a contract of this kind 
with the mortgagors out of posse.ssion that 
the logic of the first line of reasoning ap¬ 
pears to be unanswerable, hut as .soon as 
it is shown to depend for its validity up ui 
a di.stinct and inseparable fact, namely, that 
the person to be paid the salary i-. the 
mortgagee in possession then it is really 
to the legal consequences, if ni»y, following 
ut)on tliat fact, that we must look for a 
sufficient objection to the agreement and not 
to any objec^irins taken under tl>o seetiotjs 
of the R'^gistration Act merely for want 
of registration. For, as soon as it can l)e 
shown that where all the consequence.s of 
the agreeeraent are absolutely identical so 


far ns it.s effects upon the property and 
the mortgagor’s rights thereunder are 
concerned, in various cases in which 
want of registration could not possibly 
be urged against it arul that it was only in 
the single case before me now that those 
objections could he maiiitained, the conclusion 
is plain that wliatever force tliey derive is 
derived frc)m the pe^'iiHar feature of tlm 
special case and is not founded on the general 
law of registratirm. This is the view which 
I have adopted after long arid anxious 
thought, and if 1 arn right it is a complete 
answer to the plaintiff-^' o \iection tt) receiving 
the agreements in proof of the contract .of 
service. I hold tiiat they ougiit n'^t to be ex¬ 
cluded when .sought 1 1 ho used fi)r tint pur¬ 
pose for want of registration. 

I now proceed to ileal with other objections 
to these agreements. The first of these is 
that there was nosutfi-^ient Hoard of Direc¬ 
tors, and that, therefore, agreements into 
which those Directors purported to enter were 
null and void. When the agreement of J901 
was entered into the ostensible Directoi's were 
Rangildas, Hargowandas, Dlnua rndas, Sir 
(lowasji and Da<labhoy. Huigildas and 
llargowanda.s were admittedly qualified. The 
plaintilTs cojitend that Dadahlioy was never 
appointed and use the admission of the 
Advocate General for the defendant No. I 
during his <le hpue examination that 

Dadahhoy never acted a.s a Director. Ac¬ 
cording to Article f’l of the Articles of As¬ 
sociation the number of the Directors shall 
he not less thaii four, etc. The minutes 
of the meeting at which the agreement was 
ratified, Exhibit 5d, showed that only f )ar 
Directors were present, viz., Rangildas, llar- 
gowandns. Sir Cowasji and Dharamdas. De- 
fe dent No. 1 relies upon Exhibit 75 to show 
th»t Dadahhoy wasappointe<l a Director. That, 
however, only .shows that on the .‘list of .May 
190H Dadahhoy was appointed a Director at 
Sir Cowasji’s request during his six months’ 
absence. There is no other evidence of hi.s 
ever having been a Diretcor or having been 
qualified, while there is the admission 
I have mentioned that he in fact never 
aclnd ns a Director. So that it iniglit ha 
that by the end of Nov^^mbe)* 1900, if 
Dadahh'-y ever was appointed, lie liad 
ceasetl to be a Direct »r. Of t'le four Dir.^et- 
ors, who were present at the meeting of 

May 1901, the plaintiff contend, Sir Cowasji 
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was disqualified, because he did not hold 10 

shares in his own name and for his sole 
benefit, as required by Article 94 of the 
Articles of Association. Now, it is admitted 
that when Sir Cowasji became mortkmgee of 
the Mill both ho and Oonirigar were placed 
upon the Itoard of Directors and Rangildas 
assigned to each of them 10 shares. Oomrigar 

had. however, resigned at the end of 1900 

or beginning of l!»01, and whether he had 
resigned or not, the same objection applies 
to liim as to Sir Cowasji. Defendant No. 1 
admits, as also does Oomrigar, that neither 
of them held these 10 shares for his sole 
benefit, that as to .sa>, beneficially. Defend- 
ant No. 1 has contended, however, on the 
authority of the English Daw that as between 
the Directors and tlie Company at any rate, a 
Director, who has been given shares to hold in 
Ins own name, holds them techically and elfec- 
tually for all legal purposes in his own 
right. Whether tlie words “in his own right,” 
which occur in tlie English cases, are synony¬ 
mous with “for Ilia sole benefit,” may be 
dobuted.lt was held in Pnlhronk v. Richmond 

Consolidafed Mining Comptmi/ (8) tliat if a 

Director holds the shares as trustee, he is none- 
tlieless duly ([ualified and holds them in 
own right. T.his case was conaideied to 
settle the law, although Palmer on Com- 
pany Daw points out that it is a decision 
which goes far to defeat the ohject of the 
clause that a Direct-ir si.all have asuh.stantial 
stake in tlie Company. And in the l ater 
case of Bosrhn^k Propri^dnr// f'tunp in}/, Limiled 
V. Fnlic (I)) the opinion of (he English Courts 
seems to Imve veered in that direction. To 
show that the words “in his own riglit” are 
in law equivalent to “for his sole honelit,” 
the defendant cited the ca.se of Altnrncp^ 

Unkc nf Richmond and (}» dnn (10). 

The point at i.ssiie (here was totally different, 
and the reasoning upon whicli the decision 
was based would not necessarily apply to such 
a case as this. Here Article 91- is explicit 
and emphatic, containing the words “in his 
own name and for his sole benefit.” And 
I feel con.sideruble doubt whether the re¬ 
quirements of tliat Article can be said to he 

complied with when a Director, although Im 

liolds tl.e share in his own name, had paid 
(8 ( 187S, 0 ri, 0 0. 48 L. .1. rh. (3.%; 27 W. \t 

(U MJMO I rii 148; To L .T. ( h 20 ; 514 L T 

rL>*:r)4 W 1{. :r>0: Manson lOO; 22 T. L K. IfiO 

(10) (ItKiy; A. O. 40r)at [. 473; 78 L. .1. K. B. 998- 
101 L. T. 2-11; 63 S. J. 713; 25 T. L. K. 775. 
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nothing for them and merely holds them aa 

a trustee. Howard v. Sadler (11) shows that 
a Director might have po.s.session of the 
Hhares in his own right without being the 
benehcml own.erand that there was nothing 
illegal in Ins selling the shares. This case 
carries out the principle of the case of 
l ulhrook V, Richvumd Oonsolidafed Mining 
tompany(S), On the whole, T think, that 
the defendants answer to this technical 
objection IS on this point sufficient. It was 
further contended, upon the general argument 
about tins agreement and that of 1905, 
that, whatever defects there might be in 
the qualification of the Directors, they were 
Directors and as such to all intents 
and purpnse.s, in discharge of their duties, as 
gond as i«)e Directors. In support of this 
proposition, which is tersely stated in Buckley, 
page 16S, thus endangering accuracy for the 
sake of brevity, it may be said that the 
effert of this section is that, a.s between the 
Company and persons having no notice to 
the contrary, the Directors, etc., de facto, are 
as good as Directors de jure, various cases 
were cited : Mohnn^y v. East Holy ford Mining 
Company {VZ), Siggerstnffy. RoivatPs Wharf 
fnnited (ED. The effect of these cases is 
briefly that outsiders dealing with the Com¬ 
pany aie hound t.:i acquaint them.selves with 

its external po.sitinii which can usually be 
gathered from the papers of their constitu¬ 
tion, the Memorandum of A.ssociation and 
the Articles of Association: but are not bound 
to inquire into and .satisfy themselves upon 
all the details of the Company\s indoor 
management. Plainly, however, this principle 
would require modification, where the persons 
•sought to ht? affected with notice are them¬ 
selves within the Company and, therefore, 
presumably responsible for its indoor manage¬ 
ment, a distinction so obvious that it would 
hardly, 1 should Imve thought, require judicial 
authority. Were any such needed, however, 
the manner in which Courts have explained 
and applied that distinction is well broughtout 
by contrasting the case of Howard v. Patent 
Ivory Manufacturing Company O f) with Ma¬ 
honey v. East Hotyford Mining Company (12), 

HI ’ T Q H. 1: 41 W. B. 120. 

» 11 '<75; L It. 7 II. L. H 59; l. t. 338; Tr. II, 

0 ('. I. ;o 5 

13- l-stn 2 01.. r,. J. Gh. 638: 74 L. T. 

4.3; 4 t VV. It 

(14) 1188 0 3S('h. D. 1.56; 57 L. J. Ch. 878; 58 L. 

T. 395; 36 W. K. 801. 
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Knt I do not Ihink that the distinction need 
be pushed so far as to compel Directors to be 
satisfied of the propriety and adequacy of their 
qualifications is so nice a point as the mean¬ 
ing of terms like “in his own right" or for 
his sole benefit,” So far as tliis objection 
reaches, I do not think that it will invalidate 
the proceedings of the de facto Directors, wlio 
purported to enter into tlie agreement of 

1901. As to defendant No. 1 Inmself, it 

admittedly does not apply to the agreement 

of 19)5, for long before that time Sir 
Cowasjl had ceased to be a Director and 
was, therefore, in the position of an outsidei* 

entitled to treat as being as good as 

(h ;«re Directors. It is, however, further 
contended that Sir Cowasji had i elimiuished 
his shares before tlie meeting of l'.')l and, 
therefore, he was wanting in that es^entnl 
qualification quite apart from the character 
in which he had held those shares. Uoon 
this point there is some uncertaint}’. It is, 
however, admitted that Sir Cowasji s name 
remained on the list of share-holders up to 
lheyearl907—(see A (i) —when the Director.s 
asked Sir Cowasji whether he really owned 
these shares and Sir Cowasji declined to 
allow them to be transferred to tlie name 
of any other person. Subsequently, however, 
Sir Cowasji’s name was struck oif the list of 
share-holders as from the year 190 It was 
also objected that Sir Cowasji was disjualili- 
ed under Article lOI. because under tiiis 
agreement he lield a p’ace of profit uirler 
the Company. That, however, obviously 
would not disqualify him prior to the agree¬ 
ment coming into force and it appears to he 
certain that defendant No. 1 never signed 
the transfer of his shares to any otlier per¬ 
son, until long after tlie agreements were 
completed, and that, in the meantime, the 
shares remained standing in his narno. 
that technically 1 think he must be held to 
have liad a proper qualification. 

I do not think it necessary to go witli 
greater minuteness into the objections raised 
against Sir Cowasji (defendant N<i. l)and 
Dharamdas for want of share qualification. 

At the time of the agreement of I9dl there 
were (if we count DadabhAi, Rud although 
he may not have been in reality a Directoi* at 
that time, he liad been appointeil in 1900 
and for all i-ir Cowasji knew, iniglit liave 
remained on the board) five ila facto Directors 
I have already said that 1 do no not think 


that the principle of floiviri v. Pa'cnf Irnry 
^JaH 7 (f'l^tnring Company fl4) would make 
it incumbent on eaeli Director.s to know 
wliether ids fellow <h jacfo Dlrector.s were 
also tie jure Directors, or even to he satistieu 
that Ids own share holding was in law what 
tlie terms of Article 91- required. All that 
was necessary was tliat there should he at 
least four Directors of the Company and to 
all outward seeming there wore then five. 
AViien the agreement of lOt)-) was mode, 
tliere were again a .suflident number of tie 
jncfo Directors, and it, is almost ad t itted that 
this objection does n<;t apply in the case of 
tliat agreement. 

Nor do t think there is any force in (he 
ntlier objections that the agreements were 
beyond the powers—(o) of tlie Company as 
whole; ‘ h) of the Director.^. A.s to (u), it was 
a late thouglit, and cannot, I think, l)e 
maintained. As to (5). it appears to me 
that tlie very compreliensive language of 
Article 109 may, without any undue stretch¬ 
ing, amply cover these agreements. 

This brings me to the last substantial 
contention of the plaintitT Company that the 
agreements are in their nature sucdias tlie law 
prohibits a mortgagee in possession to make 
witli a mortgagor, and ,so against puiilic policy 

and void. 

Tills rests principally upon the well- 
e.stahlished rule of the Hnglisli Kqidty 
Courts, which remained appireiitly virtually 
unbroken and unchallenged up to the re¬ 
peal of tlie U.sury Inws in ls>q. Along 
series of decisions, of which tlie most 
significant and important are f'homhor.-; v. 
a;I.Ia-in O ') Leith v. hvm? lit , Un- 

b.vle a mortgagee in possession to charge 
the Mlartga'jfor for any pers mal services. It 
is not strictly c irrect t ) say, as one of the 
learne I Ij’inls sail! in .Vo^d.-c.s v. Rice (IV), 
tliat all these cases were referable to tlie 
Usury bxw, and lost their authority when 
tliose laws were repealed. For Leith v. 
Irciac {hi) is certainly an exception, d'liat 
case was decided in l.'-^odand D'O-d Brougham 
put tlie decision partly at lei.st on the 
broad ground that a morigigee in posses¬ 
sion was ^/af/.v"i-owner, or (^^orvAtrustee, and 
a.s such could not obtain any remiinera- 

il.aiilHOtt i) Ves. 2 iil: 7 H. H. If'l. 

i )!>• I .M.vl A’ K. 277. 

(17) “■)' **■» 

GO \V. U. 205; (50 J. 1‘. 1 U. 
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vMon (18) and v. (19) b„Th 

after tbe repeal of the Usury uL go far 

aL?err“’® defendant’s contention%hal 

. t present an agreement of that kind would 
no longer he treated in England as ne 
ceasari y against public policy and void 
l lie true criterion adopted in moat of the 
later cases appears to be (a) that the 

agreement should not constitute a clog on 

■•edemption. This arises out 
ot the maxim once a mortgage always a 
mortgage, which means that there can be 
no additional contract in the mortgage-deed 

the mortgage contract, so as to preclude 
the mortgagor from redeeming. But it 

alTavs t stretched 

alixajs to include previous or post agree- 

inenfs independent of the mortgage, unless 

UU these were uncon.scionahle, (c) or clear 

y obtained by undue intlaenc; ol. Em at: 

of fiduciary relations. To the latter rule 

most be specially referred all cases between 

solicitor and client, such as, for example 

'(whi7’' " ll't/aa .1/ucW; 

(which IS ahso an authority on the subject of 

■atihcation). While, on the other li.and, we 

ha ve to consider such cases as S„l/ y. .l/ur,,,,/..,,/ 

A orlU,„pton( 1 ),the two Irish cases of , 

f 7 ''■'"''■I/ (li.i) lH-re 

V. ( 1 h) shows that a mortgagee might 
'oak-e a stipulation to buy the mortage 
pimperty out and out while ... v. In'l 

00,1 ( ,„np„,.„ (21) ,s cited to .show that 
this «a.s not accepteil as a universal set- 
led principle. Later cases, m which f 
liave referred, are y, r,.rn„ (2;) 

and V. HV/dc (2il). There Is no 

-ase to he found in the Engll.r book: 
none at least to which I have been referred' 
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(20) (1888) 40 Cli, D. 4 Iff- r.8 L I fl •*- .-n 
I. T. 212; 37 W. H. 270; J. (ijs. 

(21) (1802i A. C. 1; fil L, j, 01, Q- . ,p « 

40 U'. R S2!). •’ “ *■ '*’•>1 

(22) (18711 Ir K..'i Eq. .usq. 

(23) 1873) Ir. It. 7 E,|, .|fi7 

7'7t:)rR rVn"?: '■* t. 

nSt, O'i W K. 61 3; IJ MunAnu 2 f>- 20 T I if ro^ 

, (20) (H(,;t) A. 0. 2f3, 72 E. .1.' K. i' 17 s7' T 

538; 52 W. u. 030. ' ’ 

UOJ (1899) 2Ch. 474^08 L. J. Ch. fiSl 


, , -able to 6nd, like 

this ease. The nearest to it, perhaps, is 

the Irish ease of In re J. MacKinley (23). The 

thlrtr ‘’'■““dly and generally 

that there is nothing in the statute or 

case-law to preclude a mortgagee in pos¬ 
session from making a fair bargain to 

d^ Ind th r “‘herwise bound to 

o and that a mortgagee in posse.ssion is 

certainly not bound to work a Mill, or to 

Trac'd 4 ' 

72 and t6 of the Transfer of Property Act 
and some of the cases which have been 
ecided under them it may be doubted whe¬ 
ther this proposition is quite correct. It 
las been held, for example, that a mort¬ 
gagee taking possession of culturable land 
IS bound to cultivate it, and raise the best 
crops he can upon it. By a parity of reason- 
'"S it might be contended that a mort¬ 
gagee who takes po.s.session ot such a nro 
Perly as a Mill is bound to work and 

Either that, or bring it to sale, 
deprives the mortgagor of poises- 
will not woik the Mill himself, 
short while the concern might 
of all local competition, the 
become rusty and useless, and 
. of the property as a whole be 

seriously depreciated. So that, what is 
real y to be considered is, the question 
whether (») the defendant No. I was hound 
to do all that he has done nnder the 
greements by the law regulating the rights 
and diifies of mortgagees in possession, (i) 
and whether, ,f .so, he can contract to re¬ 
ceive remuneration for doing that which 

■ n. (Jr. if the law does not impose these 
duties upon him then whether the con¬ 
tract i.s on the face of it, unconscionable 
or can tie shown to have been obtained by 
undue Iidlneiice or fraud or oppression. And 

whether in fact there has been any con- 
sideration for it. 

Further, the plaintiff impugn., these agree- 
ments on the ground, which indeed undor- 

nTrt * T M ® '"r UPOn this 

part of the case, that their effect is to 

pla^-e tlie mortgagee in possession, in a 
sitiiation in which his interest must con¬ 
flict with his duty which the haw would 
never do. 

bet me here look at tlie facts. The 
0 en an Xo. 1 had gone into possession 


linance it. 
For, if he 
fiion, yet 

9 

Ml a very 
fall out 
machinery 
tli^ value 
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in December 1900. The Company and 
its Agents were then miioli embarrassed. 
Early in 1901 the defendant No. 1 
tried to sell tlie Mill hat as he could get 
no good offer, he withdrew it from .sale. 
What was he now to dor It did not 
suit him to sell, for the price lie cculd 
realize would not have re-paid his loan on the 
mortgage. It is allegeil for the defendant, 
and 1 see no reason to doubt the truth of llie 
allegation, that the Agent Knngihlas solicitetl 
him to work and finance the Mill, rather than 
persist in selling it. He, the defendant, might, 
of course, have put up the property for sale 
again and again in the hope of obtaining a 
good offer. 1 do not tliink he could liave 
remained in possession indofiniteij' without 
working the Mill. Hut was lie bound 
also to (inance ilr* Obvionslj', a large 
concern of that kind could not be worked 
without considerable funds. And the 
evidence of defendant No. 1 and hi.s man 
Oomrigar is that he, the defendant No. 1 
only entered into this agreement at the 
earnest request of Knngildas, who .said that 
this was the only way to save the property 

and himself and the other share-holders from 
ruin. 

If I accept that state of facts, and 1 tliink 

I safely may, then it would appear that the 

agreement was pressed upon the defendant 

No. 1 not so much for his own benefit, as for 

that of the mortgagors and that it impo.sed on 

hirn duties and out-lay that lie was not in 

strictness bound by law to undertake or 
make. 

Before proceeding further, I may in¬ 
cidentally notice, with special reference to tlie 
second agreement of 190-3, to points (l) that 
long belcre that agreement was made both 
Rangildas and Hargowandas had taken the 
henetit of the Insolvency Act: (2) tliat re¬ 
ferring hack to the argument against the 
admissibility of these agreements for want of 
registration the latter is distiiiguisliahle 
from the former in this that it purports to 
pay the defendant No. 1 salary of Us. l,r>00 
a month of the Agents’ commission. 1 
should have gone into that more fully had nii’’ 
final conclasion been that tliese con¬ 
tracts of service could net be proved for 
want of registration; for, from the defend- 
ants nitint of view, this distinction con¬ 
stitutes a strong ground against the 
validity of that ohjectiou go far as it was 


brought against the second agreement* 
Assuming, however, that botli the agree¬ 
ments had operated indirectly to limit 
a right in immoveable property, I think tliat 
considerations ari.sing out of this di.s- 
tfnetion would ratlier have enforced tfian 
weakened that conclusion, for, supposing that 
it was the duty of the innrtgageein possession 
to pay tlie Agents’commi.s.sion, he might have 
done that without any agreement and charged 
it in liis account. As, then, between iiim and 
the mortgagor, thi.s agreement would cer¬ 
tainly not liave affected the immove¬ 
able property either directly or indirectly, 
nor would it have needed to be proved; 
but, supposing the Agents’commis.sion during 
tile currency of tlie agreement liad amounted 
say to Rs. 2."),003 a year and the defendant 
liad deducted therefrom Ks. 18,000 a year for 
itimself, tlien, while the whole sum would 
have been passed as jii.st and proper ex- 
peuditiire in the mortgage account, tlie 
Agents themselves might have complained 
tliey liail only received Rs. 7,000 a year 
instead of Hs. 23,COO. In answer to that, 
there can be no doubt that the mortgagee in 
po.ssession might liave .set up the agreement 
as between In'm.self and the Agents without 
registration, and it wouM have been a com¬ 
plete answer. Thi.s i.<, indeed, a pointed 
lllusti-ation of the distinction which under 
our law cught always I tliink to be kept in 
view when unregistered documents are 
sought to be used for purpo.ses which are 
alleged indirectly to effect immoveable 
property. As, liowever, I have held that 
even were the mortgagee’s remunerations 
taken straight out of tlie profits and not con- 
lined to a separate head of e.xpenditure such a.s 
the Agents’commission, tlie agreement would 
still not require registration, tin's interesting 
point is no longer of importance. As to the in¬ 
solvency of tlie Agents, nothing, J think, turns 
upon it. In their relation to the Company 
they .stood upon a contract of personal service 
wliicli would not vest in the Oflicial Assignee. 

.< 0 , too, even if Rangildas had been disqnalitied 
Iiy reason of his insolvency, he would have 
immediately again become an e,r-officio Direct¬ 
or 111 virtue of his agency. In tiie agreement 
of 1905 Rangildas has ahne sitrned for the 
Age'its’ firm and the names of the remaining 
inemher-^ do not appear on the diciment^T. 
Whether Rangildas could in this way bin! 
his lirm again loses all its importance as a 
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practical question since any difficulty so arising 
would fall to be decided between tlie Agents 
and defendant No. 1 and I am not coticerned 
here witli them. 

'I’nrning back now to the general question, 
I will brielly review the most important cases. 

In re Wdllif (27) decided that a Solicitor 
who acts on his belialf in proceedings re¬ 
lating to the mortgage debt or the mort¬ 
gage security, cannot (in the absence of 
express contract) charge against tlie mort¬ 
gagor, as part of Ids costs, charges and ex¬ 
penses incurred as mortgagee, etc. Semhle 
th.at lie could have done so if there were an 
express contract, Lord Esher, M. R., said,— 
“It has been settled for many years that 
the rights of mortgagor and mortgagee inter ae 
depend upon the contract between tlmm, 
and that when there is no express contract, 
but only the ordinary contract wliich arises 
out of the relation of mortgagor and mort¬ 
gagee, the mortgagee cannot charge the 
mortgagor with remuneration for his own 
personal services in relation the mortgage 
debt or the mortgage security.'' 

Fisher on Mortgages says,— 

“in the absence, however, of express 
agreement, a mortgage cannot under just 
allowances or costs charges and expenses 
include remuneration for work done by 
Idmself except a Solicitor comitig within the 
provisions of the Mortgagees’ Costs Act, 

189')." (p. 896). 

Cantni Coote,— 

“a mortgagee cannot, as a general rule 
clmrge for his personal trouble, even tliough 
tliere be a special stipulation to tliat ePect.” 


(p. 121U 

1 apprehend that what the learned aiitlior 
means is a special stipulation in tlie mort¬ 
gage-deed. The case might heditTerei't if it 
were a distinct agreement made before or 
after the mortgage or separable from it. So 
in In re Raherfs (28) it was lield tliat a Solici¬ 
tor cannot charge his client witli private 
costa for the preparation of a mortgage from 
the client to himself, lint that, like 
mo.st of tlie cases cited on this head, seems 
to have dealt with a charge of this kind not 
founded on an express and separable agree- 

TTiPot French v. Rnron (-9) Fcotf V. Hrest 

(27) {1H90; 25 H. D. >7G; 55 L. J. Q. 9. 500, G2 
T T G74- 38 \V. K. 482; 7 Morn'll 14S. 

( 28 ) 50 1..62 L. T. 53; 38 W. It. 225; 
/ iH^y) 43 Cli. 9. 52. 

^ (29) 


(80); Bonithf.n v. Hockmere (31), Godfrey v 
IPatsow (32), were all cases decided while the 
Usury Laws were in force and although Leith 
V. Irvine (16) also belongs to the .same 
period, the ground of the decision is, as 
I have pointed out, different, much broad¬ 
er, and might survive the repeal of the Usury 
liaws. Chamhersw Ooldwin (15) was really made 
the ground of decision in In re J. McKin* 
ley (23). In_the latter case the facts of which, 
although it was decided after the Usury Laws 
were repealed, all took place while those 
laws were still in force, there was a special 
agreement between the mortgagee and the 
mortgagor under which the former was to 
go in to possession an inter alia to receive 
C t a year remuneration for collecting rents 
and prohts. After commenting on Parkinson 
V. Hanbnry (33) Flangan, J., said of that 
ca.se,— 

“It does not establisli the proposition that 
a mortgagee can by contract with his mort¬ 
gagor, go into possession as agent and escape 
the liabilities of a mortgagee in possession 

.In the case before me Bonsall was 

a mortgagee of McKinley under a deed of 
1840, under whicb he could have gone into 
possession; but a device was resorted to, by 
which lie in effect said: I will make it a 
condition that you shall secure me by a bond 
and warrant for confessing judgment, and also 
by a I’ower-of-Attorney authorising him to 
receive rents, and the £4 per annum for 
receiver’s fees'; and by thus doing Bonsall 
thonglit he could escape fhe liabilities of a 
mortgagee in possession. In iny opinion lie 
cannot. Mr. Ricliey has argued that the 
terms of the Fower-of-Attorney excluded the 
relation of mortgagor arid mortgagees, and 
that McKinley could at any time have pro¬ 
ceeded against Hoii.sall to make him account 
as agent for the surplus. But I cannot dis¬ 
tinguish tin’s case from tliat of Chambers v. 
(hldwin (15). In which the same argument 
was urged, and not considered a sound one 
either by the Master of the Rolls (Sir R. P. 
Arden) or by Lord Eldon; and tlie defendant 
was charged as a mortgagee in possession, 
notwithstanding tlie special provisions in the 
deed directing a special application, of the 
receipts ” 

(.30) (1788) 2 r. H. 23S. 

(31) (H)S5) 1 Vern. 3IG. 

(32) (1847) 3 Atk. 5 7. 

(33) (1867) L. R. 2 H. L 19; 36 L. J. Ch. 292; 16 
L. T. 243; 15 W. R. 642. 




Vol. xi 


INDIAN OASBS, 


HOPE MILLS, LD. V. SIR COWASJI J. REALYMONET. 


/hj 


Xow, turning f-o Ohamb^rs v. Gnhlivin (16) 
I find that Lord Eldon said,— 

“It (the bill) distinctly alleges that he 
was not entitled to commission while lie re¬ 
sided here. /-WW. is it Hie law that lie was 
not entitled, while in possession, and in the 
J.slandP ,SVcowd/f/, .supposing the la-v to be 
.so, is this the time, considering (he form uf 
the bill, in which that ought to be declared;-^ 
Considering him as a mortgagee indepen lent 
of the usage and law of the Island. Courts of 
justice here apply to the relation of mort- 
gagor and mortgagee upon West Indian rnorU 
gagees, all the principles that exist as to 
that relation here. It is dear, the mortgagee 
cannot originally covenant for a collateral 
advantage; also, if upon the true effect of the 
instrument there iii nothing more than that 
the mortgage shall do what a mortgagee 
ought to do as a trustee, there is no pretence 
tc say, the trust is distinct from the mort¬ 
gage.^ there is nothing unfair or perhaps il- 
legal in taking a covenant oiigitially, that, if 

interest i.s-not paid at the end of the year, 

itshall be converted into principal. Hut 
this Court will not permit that, as tending 
to usury, tbongb it is not i;.sury. So, a mort¬ 
gagee cannot stipulate to be receiver of the 
rents and profits with a commission. In one 

case that has been considered l)y the Court 

of King’s Hencli insurious; Scott v. Urcst (30). 
Hut it has been long determined here, that 
though a mortgagee may stipulate for a 
Keceiver, to be paid by tlie mortgagor, and 
may appoint a bailiff', etc., he cannot himself 
stipulate for any advantage beyond the inter¬ 
est; and though it .seems to make little differ¬ 
ence to the mortgagor who is Receiver, yet 
this Court considers it as tending to usury 
and oppression, and collateral advantage, 

which a man contracting for a loan of money 
shall not make.” 

In Leith w, (nine (Ifi) [,ord Brougham 
says,— 


,, *^**‘*, ground of this doctrine were 

that the allowance of such stipulations or of 
such charges opened a door to usury, the 
argunieut would bo niucli the .stronger for 
extending to the case of mortgagee in posses- 
on le exceotion wliinh has been made in 
vour o \Vest Indian ni irtgageos. But 

there I.S another gr.-,i,nd; (bo mortgagee, by 
whieb^*'"T'V“’ >■" 

auoM ** estate, be beomes 

7Ha«.owner. He is in some sort likened to 


a trustee; not that he can with any correctness 
of speech be called a trustee.” (p. 28d.) 

The distinction is well and forcibly expound- 
ed in Chohnonihli/ v. Clinton (3-Ii by Sir 
Tiiomas Plumer in liis able and elaborate 
judgment, and His Honour's exposition is 

adopted generally by f.ird Eldon in moving 

the affirmance of the judgment. In truth, 
till the debt is paid off, the niortgagee in 
possession cannot be con^iidered at all as a 
trustee. Nevertheless, all tlie autliorities 
place liim in the same predicament with a 
trustee as far as incapacity to charge for bis 
trouble is concerned. Thus Lord Keeper 
Xortbintbeca.se referred tc Ifiouith.?! y. 
Jlockmore (31)] observes, where mortgagees 
or trustees manage the estate tliem.selve.s, 
there is no allowance to bs made them for 
their care or pains; and Lord Eldon was so 
much impres.sed with the similarity of their 
situatioii in some respects, that both in 
Chambers v. ColiUvin (15) and • 'liohnonedhj v. 
(7/«/(ni (;U), while he refers to that resembl¬ 
ance, he seems hardly to tliiiik himself safe in 
consi.lering them to be different. In Biggs v. 

//18), the case upon which the de¬ 
fendant principally relies, decided in 1898 it 
was held that a mortgagee may stipulate for 
a collateral advantage at the time and as a 
term of the advance, provided tlie equity of 

redemption is not thereby fattered, and the 
bargain is a fair and reasonable one, entered 
into lietween the parties while on equal terms 
without any improper pressure and unfair 
dealing, or undue influence. The facts there 
were that the plaintiff was a brewer and the 
defendant an hotel-keeper. The plaintiff 
advanced .•€7,b51 to defendant on a mort¬ 
gage. This deed contained a joint nml 
several covenant by the defendant to the 
effect that they would deal with them and 
would purchase all their beer, etc., from the 
plaintiff. On the.so facts the defendant con- 
tended that tlie stipulation upon which the 
plainlil! relied was fora collateral advantage 
and, therefore, could not be enforced. This 
contention was overruled by Homer, J., upon 
the grounds which I have just indicated. No 
con.sideration either relating to the Usury 
Law or such as were expressed by Lord 
Brougham in Leith v. /'■fi'ae (l(i) found favour 
with tliat learned Judge. Wliat in effect 
this decision lays down is (hat no faipsfipnla- 
tion for a collateral advantagfl made bv fht* 

iiS2i); 2 J. and W. Ij 22 K. U. st; Mer m 
IG K. R. IG7. ’ ' 
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mortgagee is to be set aside unless it can be 
shown to be a clog upon the equity of redemp¬ 
tion. As the case of Saif v. Marquis of 
Northampton (21) has also been relied upon 
here by the plaintiff, it is interesting to note 
liow liojner, J., deals witli it. He says: — 

“Lastly, the case before the House of Ijords, 
Salt V. Marquis of Northampton (2 0, had no¬ 
thing whatever really to do with the point T 
have to decide here. That was merely a (lues- 
tion whether a certain policy was mortgaged; 
and when the House of Lords held that the 
policy was mortgaged, it, of course, followed 
that in equity a bargain seeking to prevent 
the mortgagor from having the right to 
redeem it could not be enforced. I need 
scarcely point out, therefore, that that has 
no hearing really upon the (luestion before 
me”. 

Then he goes on, — 

“Finding, therefore, as 1 do, in the result 
an honest bargain entered into the benefit 
of which has been obtained by the mortgagors, 
and finding, as I am glad to say and as I 
think, no principle or authority wliich prevents 
me from enforcing this contract on the 
mortgagor’s part, 1 enforce it accordingly”. 

Now, the principle of tliat deci<ion certain¬ 
ly does appear to me to be applicable to the 
present case, although the facts here are 
widely differer>t and do, no doubt, afford 
ground for the contentioti that if effect is 
given to this agreement it would place the 
mortgagee in a situation in which his intere-t 
and duty conflict, a consideration which did 
not arise in Biggs v, IJoriinntt (Is). If that is 
not the ground of many dicta of the learned 
.lodges in such ca.ses as (Ihamhers v. flohhvin 
(15) and LHth v. Irvine (i 6), something very 
like it, is; so that it is worth while considering 
whether in fact the terms of this agreement, 
if carried out, would bring about that result. 
Mr. Haikes has argued this point very 
ingeniously, hut 1 am not satisfied that 
reading t)>e agreement in its fiatural .sense 
and stripping it of those special difficulties 
which are attributable to the fact tliat the 
mortgagee means to use it to justify expen¬ 
diture in the mortgage-account, there is 
anything in it which really would place the 
mortgagee in .such a situation. It is said 
that as under this agreement he draws a 
handsome annual salary it is clearly to liis 
interest to pay himself as slowly as possible. 
13ut that w’ould only mean that it would 


ba to liis interest to work the Mills at the 
lowe.st margin of profits which would 
suffice to pay his salary leaving no sur¬ 
plus to reduce the mortgage-debt. I think, 
however, looking at the disproportion be¬ 
tween the salary and the mortgage debt, 
the mortgagee’s real intere.st would still 
be to work the Mills to the best advan¬ 
tage and make them as valuable property 
as possible. And this in fact appears to 
have been done. For, not only has the 
mortgagee succeeded in paying off the 
greater part of his mortgage-debt but has 
brought the Mills into a state of such pros¬ 
perity that other mortgages which were 
sold for Rs. 55,009 and Rs. 13,000 respec¬ 
tively two or three years ago are now pro¬ 
bably worth more than five times tliat 
amount. I do not think that, for this reason 
alone, the Court would be justified in 
declaring such an agreement as this void 
and not binding upon the mortgagor. Nor 
do J think that it can be fairly said to 
be a clog upon the equity of redemption. 
My reasons for that conclusion in effect 
are tlie same that I have given for hold¬ 
ing that the agreements did not need re¬ 
gistration before they can be proved. No 
one could seriously argue that the pay¬ 
ment of fair remuneration to the Manager 
of a large concern like the Spinning and 
Weaving Mills to keep it in a high state 
of efficiency would be a clog upon the 
equity of redemption and in principle, for 
the purpose of that argument only, it 
seems to m< to make no difference whe¬ 
ther the Manager is the mortgagee in pos- 
ses.sion or a third party. Then, guiding my- 
.self by the conditions prescribed by Romer, J., 
and since then I think generally approved 
in England, 1 liave to inquire whether 
this agreement was a fair ageement or 
whether it was open to exception as having 
been obtained by undue influence or is in 
itself unconscionable and oppressive. It 
has been contended tliat at the time the 
defendant No. I obtained the agreement 
from Rangildas, he was in a position to 
dominate the will of. the plaintiff Com¬ 
pany; and specially it is pleaded that he 
exercised undue influence and oppression 
upon Ringildas iiimself by threats of ex¬ 
posing lias malpractices in the capacity of 
Agent to the Mills. The plaintiffs’ case 
here is this. That Ooxrigar and B. J, 
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T^am, who both were Directors at that 
time, discovered various acts of misconduct 
on the part of Kangildaa ami that they de¬ 
liberately used this knowledge as an engine 
of oppression to intimidate him into making 
this agreement witli defendant No. I. Now 
it is certainly true that Oomripar Iiad taxed 
Rangildas with misconduct and that he 
adopted a very hostile attitude towards liim 
in the meeting of the Directors in December 
1900. Shortly afterwards, both Oomrigar 
and Lam resigned their seats on the Hoard of 
Diiectors. Oomrigar at any late assigning as 
liis reason the ver^'^ iin.satisfactory way in 
which the affairs of tlie (Jompany were lieing 
conducted, and it is suggested that all this was 
done to coerce Uangildas into pei'snading the 
Company to give Sir C'owasji the agreement 
of May 1901. To strengthen that argument 
it IS pointed out that no sooner was that 
agreement made then nothing whatever more 
is said about Rangilda.s’s alleged misde¬ 
meanour. 1 do not fora momemt believe 
that this was the reason wliicli induced 
Uangildas to offer the agreement to the de¬ 
fendant No. 1. Of (lie test imony we liave 
on the point, both Oomrigar and Sir 
Cowasji are very positive that Uangildas 
was eager and pressing and it seems very 
natural that he should have wi.shed to 
prevent the sale of the Mills and to obtain 
the beneHtofthe defendant No. 1’.^ leputa- 
tioii and experience, and above all his purse 
to tide the Mills over this crisis. Then, 
tliere is the argument that, from the very 
nature of the relations subsisting between 
the parties, defendant No. 1 was in a 
position to dominate the will of the plaint- 
• Company. He was the mortgagee in 
possession and was threatening to sell their 
property out and out. Uy means of such 
threat, it is alleged, he forced them into 
an unconscionable agreement under whicii 
he was to reap e.xcessive advantages. 
Again, l am unable to accede to this argu¬ 
ment. So far as the evidence before me 
and the probabilities of the case go, 1 do 

no agreement unconscionable, 

01 - that there is any solid reason for dis¬ 
believing Oomrigar’s statement that it was 
the Company rather than Sir Cowasji who 
were desirous of making it. Ti.en there 
.* 1 *^ ijaestion of consideration, which is 
c ose y a lied with the broader and general 
question whether the mortgagee is per- 


ET. 


mitted by law to make any agreement of this 
kind, for if ho was bound by law to do all 
that he contracted to do under this agree¬ 
ment, then where would be the con.sideratinrj:" 
In my opinion, however, that argument goes 
too far. 1 must confine myself to the actual 
consideration stated in the agreement, and 
say wliether it is real or merely nominal. 
The plaintiffs complain (hat Sir Cowasji 
neitherdid nor could do anything to help 
the Mill.s in the way of personal manage¬ 
ment and merit the salary of Us. Id TOO or 
afterwards Its. 18,000 a year, ft is pointed 
out that hy his own confes.eion he was con¬ 
stantly away and really took no praUfcal part 
in the i.ianagernent. AH thi.s devolved on his 
jar/ofum Oomrigar, t(. whom he paid an addi¬ 
tional .salary. He also employed salaried 
cleiks and bestowed upon Oomrigar and 
others bonuses. So that, so far as the 

Mills benefited at ail, they henetited hy the 

services of these underlings who were not 
paid in conf( rmity with the terms of the 
agreement, but over and above the salary 
which that agreement gave the Manager 
The answer to all this is that if Sir Cowasji 
should be unable to justify the expenditure 
of monies upon Oomrigar and other subor¬ 
dinates, tho.se sums will be struck nut of the 
accounts. Uni that really has nothing to do 
with the con.sideiatjoii of the agreement. U 
may be arguedihat Us. 1.2o:) or 11:,. 1.5UU 
a month wa.s-far beyond the deserts of Sir 
Cowasji regarded merely as a Manager. Hut 
1 think that we must consitler tlie Company 
to have been paying in this way for .several 
things partly no doubt for defendant No. i'.s 
forbearance to sell the Mills. I am not quit e 
sure, whether that would be in strict 
law good consideration, itsavour.s rather 
too closely of oppre.s.sion aiid menace still 
if the mortgagee has the right to dispose of 
his property and those who hold the equity 
of redemption are extremely desirous that he 
should not exerci.se that right for a time at 
least, it IS quite conceivable that they might 
be willing to pay bim for his forbearance 
and that in so doing the consideration moved 
from tliem voluntarily and was not induced 
by threats or undue influence. Partly 
again, no doubt they were paying for Sir 
Cowa.sji\s name and reputation as an ex- 
penenced financier and Manager of Mills 
Partly, too, and 1 dare say in a large 
measure, for bis financial backing and lastly, 


766 


INDIAN CASES. 


[1911 


HOPE MILL.S, LD. V. SIR COWASJI J. READYMONST. 


his position iiiul standing is not to be wholly 
ignored. A man of Sir Cowasji’s rank and 
wealth could hardly be expected to accept re¬ 
muneration except upon a fairly liberal scale. 
So that T do not think that there is suflicient 
ground in any of these contentions of the 
plaintiffs for annulling the agreement. It 
appears to me to have been on tlie whole a 
fair and reasonableagr(*ement,such asbusiness 
men like the plaintiff Company might very 
well have entered into with their eyes open 
and iininHuenced by any consideration peculiar 
to tl'.e possibility of tlieir will being dominat¬ 
ed by that of Sir Cowasji in tlie relations ex¬ 
isting between them. 

Before concluding my examination of this 
part of the subject, I must refer to anotlier 
term in these agreements by winch the Com¬ 
pany binds itself to accept all the mortgagee’s 
accounts when they have been passed before 
a firm of Accountants. I have admitted 
those parts of the agreement merely as an 
admission by the Company of the sum at 
the time due upon the mortgage hut I do not 
certainly intend to admit them as precluding 
the plaintiff Company from exerci.sing its 
legitimate rights against tSir Cowasji in 
surcharging and falsifying. If tlie point is 
to be carried to that length, T think that 
would be extremely oppressive and might 
really operate to create a heavy additional 
charge upon tlie mortgaged property. In 
this connection, as well as in dealing with 
the agreement generally, the defendant 
lias strenuously contended that wliat- 
ever <lefects may iiave existed in the 
Directors who made those agreements, and 
whatever exceptions tlie plaintiffs may now 
have been advised to take to those agreements 
as originally made, all have since been con¬ 
doned and ratified. It is said that these 
agreements have been acted upon and accept¬ 
ed by the Company for many years so that 
they are now estopped from impugning their 
validity and binding effect. I am not inclined 
to adopt that viesv. Such ratification, as is 
sought to be established by culling passages 
from the letters of the present Agents, ap¬ 
pears to me to amount to nothing. First, I 
do not read those passages as really intended 
to ratify the agreements, as some of them 
at least occur long after the Agents had 
openly repudiated them, nor in any event 
could I treat a casual phrase of that kind 


used by the Agents as a ratitication binding 
and e.stopping the Company. A.'iolher ground 
upon which the defendant contends that (he 
Company liave ratified the agreement as a 
whole is that accounts purporting to have 
been submitted under the clauses of tliese 
agreements have been pa.ssed at the general 
meetings of the Company. That goes a good 
deal nearer. I have consulted several cases 
upon the point, such as Langstoffe v. Fenw ck 
(/5); Fyre v. Mackenzie (36); Willmott 

V. Barber (37): tiUickhurn and District Benefit 
Building Society y. Cunliffe^ Brooks Sf' Co. (38); 
Irvine v. Ihiion Bank oj Australia (39). The 
strongest and most instructive of these cases 
is Willwott Barber (37). In that case Fry, 
J., said,— 

**It has been said that the acquiescence 
v\hich will deprive a man of his legal rights 
must amount to fraud, and in my view 
that i.s an abbreviated statement of a very 
true proposition. A man is not to be deprived 
of his legal rights unless he has acted in 
such a way as to make it fraudulent for him 
to set up those rights. What, then, are the 
elements or requisites necessary to constitute 
fraud of that descriptionr' In the first place 
the plaintiff must have made a mistake «s 
to his legal rights. Secondly, the plaintiffs 
must have expended some money or must 
have done some act (not necessarily upon the 
defendant’s land) on the faith of his mistaken 
belief, 'thirdly, the defendant, the possessor 
of the legal right, must know of the existence 
of his own right which is inconsistent with 
the right claimed hy the plaintiff. If he 
does not ktinw of it, he is in the same 
position as the plaintiff, and the doctrine 
of acquiescence is founded upon conduct 
with a knowledge of your legal rights. 
Fourthly, the defendant, the possessor of 
the leeal right, must know of the plaint 
ifi’s mistaken belief of his rights. If he 
does not know, there is nothing which 
calls upon him to assert his own rights. 
LaBly, the defendant, the possessor of the 

legal right, must have encouraged the plaint- 

(l-nj y 1S( ,*> 10 Vt-a .7r. 4( 5; 8 H. H. 8. 

(:«>) (188<J) 1 Ch. 2 8} 63 L. J. Ch. 2: 9; 8 R. 53; 69 
L. T. 823; -12 W. H. 220. 

(37)llH^O) I.*) Ch. 105; 49 I.. J. Ch. 792; 33 L. 

T. 9.*); 28 W. R. 911. 

■ 381 (1885; 29 Ch. D. 902; 54 L J. Ch. lO.lJj 53 h. 


T. 741. 

.39 (18771 2 App. Cu8. SeC; 46 L J. P. 
L. T. 176; 1.') W. R. 682. 
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iff in liis expenditure of money or is the 
otlier acts which lie has done, either 
directly or by abstaining from asserting his 
legal right. Where all these elements exist, 
there is fraud of such a nature as will 
entitle the Court to restrain the possessor 
of the legal right from exercising it, hut 

in my judgment, nothing short of this 
will do.’* 

Applj'ing that principle, no acquiescence 
of a share-holders’ meeting would l)o of any 
legal effect to destroy the share-holi.lers’right 
unless it is given witli full knowledge of 
that right; and sucli, I think, could not 
possibly have been tlie case at any of the 
meetings of this Company, b'cr even now 
it is very doubtful what the precise legal 
rights of the contracting parties to this 
part of the agreement are, Jn my opinion, 
however, the defendant cannot contract 
himself out of liis statntoiy liability as 
the mortgagee in possession to render proper 
accounts nor deprive the plaintiff of his 

I ight to examine into and cliailenge any of 
their details. 

I have now concluded my examination of 
that part of tlie case, and tiie result is 
this I ^find both the agreements of l!»Ul 
and 1905, so far as they constitute a con¬ 
tract of service between defendant No. 

1 and the Company, are valid and binding 
upon the Company. 

1 here is one other point wliicli remains 
over, and that is whether Sir Cowasji can 

and from tlie date of both the agree¬ 
ments claim to he in po.«session solely in 
virtue of them and not as mortgagee in 
possession. The effect of holding that he 
could, might affect the nature of the ac- 
counts he will have to render, ilut I am 
0 opinion that, notwithstanding tho.se agree¬ 
ments, he is not ab.solved from his duty to 
account from December 19U0 as mortgagee 
Ml possession. The only use to which, in 
my opinion, he may put those agreements 
13 to justify his appropriation of salary under 
them, or to explain, in so far as they can 
legitinmtc'ly explain, any other items of ex- 
pt^uditure in liis working account. 

1 come now to the last point in the 
case which is, whether the defendant No. 

1 bolds the second mortgage called Toker- 
sey 8 mortgage in las own right and for 
bimselfor as Agent of the Company; and 
)vliether he and the defendant No. J joint- 


ly hold III partnership the third moitgage 
called Ichliaranrs mortgage for themselves 
and HI their own right or as Agents of 
the Company. A very great deal of time 
was .spent during tlie hearing over tlie 
part of tlie plaintiff's case but it really 
resolves itself into a que.stion of com¬ 
parative ^ simplicity. As to the second or 
Tokersey’s morfgap, it is conceded that 
it makes now no difference to the plai^diff 
Company whetlier Sir Cowasji bought it 
for himself or as their Agent since he ap¬ 
pears to have paid the full value of it. 
DiitHy, the story of this mortgage is as 
follows: it was effected in .May i;»00 and 
when the affairs of the .Mill were going 
from bad to woise it was purchased no¬ 
minally by one ilotilal Canji for Hs. 55,0(l0. 
In reality, it is only too plain that' the 
real buyers were Uangildas, Parmanandas 
defendant No. 2 and Chaddulal Divan. 

It ns impossible, perhaps, now to say with 
certainty which of these three really ad¬ 
vanced the money. .Motilnl Canji’s share 
in the transaction was insignilicant. The 
sinister feature of these and the same per- 
sons, that is to say Uangildas, Parmanandas 
and Divan, trallicking in the third mortgage 
IS, there can be little doubt, that Uangildas, 

as Agent of the Company, was thus endea¬ 
vouring to make a great profit for himself 
out of the Company. He and Parmanandas 
and Divan were all hand in glove in these 
underhand and toituous dealings. Unfor¬ 
tunately, they proved only tco succe.-=sful 
for having obtained 'J'okeisey’s mortgage for 
Us. 55,0('O, Uaiigildaseitherpersuaded defend- 
ant ^ 0.^1 to buy in the said mortgage for 
its. 1.07,000 on hi.s own account; or, as the 
plaintiff's allege persuaded the Directors of 
the Company to ask him to do so as their 
Agent. In 1900. the defendant No. 1 bought 
tins mortgage from its nominal owner .Motilal 
Canji for its full value Us. 1,07,000. So 
that Uangildas, Parmanandas and Divan 

between them cleared over a lakh, and this 
money whether, as alleged by the Company 

Ml the hrst instance is their own, or whetlier 
Sir Cowasji s money, would in the result have 
to be paid by tlie Company. On the 
of January 1!. U tl.ere is the resolution of 
the Directors, (Exhibit I) approving of Sir 

Lowasj.s working the .Mill referring to 
the balance of over 3 lakhs of rupees, and 
Miviliiig Sir Cowasji (o buy in Motilal Canji’s 
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mortgage. Botli Oomrigar and Sir Cowasji 
.swear tliat that resolution was never com* 
mnnicated to either of tliem. f may observe, 
generally, that Sir Cowasji’s evidence as 
evidence is quite valueless. Owing to a 
severe accident he, for many years, com¬ 
pletely lest his memory and even now ap¬ 
pears to be quite incapable of remembering 
the details of his transactions with tlie Mill. 
If it were worth while going further into this 
(piestion, I .should be obliged to say that all 
the probabilities point to Sir Cowasji having 
acted in this instance upon the request of the 
Directors. It seems unlikely that .so prudent 
and cautious a speculator would have, without 
question, paid the full value of this mortgage 
out of his own locket. But it is not worth 
while, except as affording a ground of infer¬ 
ence in dealing with the other mortgage, 
to pursue this topic further. Whether Sir 
Cowasji bouglit this mortgage for himself or 
for the Company the Company, would have to 
pay the same amount, or virtually the same 
amount, to get rid of it unlc.^^s indeed it coulil 
be shown tliat tlie price was actually paid out 
of the Company’s money and that certainly 
cannot he done. 

The story of the third mortgage, is that 
when the original mortgagees became insol¬ 
vents, the OUicial Assignee sold this mort¬ 
gage for the beggarly sum of Rs. 13,000 to 
Ibrahim Rahimtoola. It is diflicult to under- 
staiiQ how the Ollicial Assignee could have 
been persuaded that that was a fair price for 
it. It was probably represented to him that 
owing to depression in the Mill industry 
and owing to the existence of two prior mort¬ 
gages, there would he no chance of realizing 
anything on this mortgage. But things have 
turned out very differently. In 100(5 Ibra¬ 
him Rahimtoola was threatening to redeem 
Sir Cowasji. I'he defendant’s case is that 
Rangildas again applied to Sir Cowasji and 
said that if the management of the Mill pass¬ 
ed from hi.s hands into those of Ibrahim 
Rahimtoola, the Company would he ruined, 
and implored him to buy this third moilgage. 
At tliat time Ibrahim Rahimtoola was asking 
over .) lakhs for it, but after some negotiations 
witli Oomrigar and Sir Cowasji he consented 
to take Rs. 2,30,.SOU. 

Here we come upon the extraordinary ar¬ 
rangement made between Sir Cowasji and the 
.second defendant Parniananda.s, I cannot en¬ 
tertain the lea.st doubt but that this was Ran- 


gildas^s doing, and that he and Divan, work¬ 
ing in concertand in .secret, saw their way to 
making another huge profit out of Rangildas’s 
own Company. Sir Cowasji’s fear.s appear to 
have been worked upon to such an extent that 
he refused to buy Ibrahim Hahimtoola’s 
mortgage iinle.ss he could obtain a partner 
and naturally Rangildas produced a partner 
in the person of his own man Parmananda.**, 
defendant No. 2. The terms of the partner¬ 
ship were that Parmanandas was to contri¬ 
bute Rs 50,000, in return for which he was to 
have half the profit, and to be indemnified 
against all possible litigation and loss occa¬ 
sioned by attacks upon the validity of Ibra¬ 
him Rahimtoola’s title. This Rs. 50,000 were 
promptly paid out of the proceeds of the ne¬ 
farious transaction in the second mortgage, and 
almost coincidently with the resolution of the 
Ist of November 1903, in which the Directors 
speak of Sir Cowasji having saved the Hope 
Mills at their request from going into 
the hands of the Honourable Mr. Ibra¬ 
him Rahimtoola, Sir Cowasji and Parmanan- 
das bought the third mortgage for Rs. 
2,30,000. Now there can be no doubt that 
defendant No. 1 himself was very uncertain 
about his position in this tran.saetion. While 
negotiations for the settlement of the suit 
were proceeding, Sir Cowasji wrote to Par- 
inanandas a very .significant letter.- Had it 
not been for defendant No. 2’s obstinacy in 
holding out for his share of the profits to 
this third mortgage, a settlement would un¬ 
doubtedly have been effected and this heavy 
and expen.sive litigation averted. Sir Cowasji 
wjs at that time willing and anxious to settle 
and he .says he wrote this letter to the second 
defendant not a.s expre.ssing his opinion but by 
way of tlireat hoping to persuade him to re¬ 
linquish the claim under the mortgage. In 
that letter, Kx. 04, of the lOtli January 1900, 
.Sir thiwasji admits that in view of the wording 
of the resolution of the 1st of November 190(- 
their position was very doubtful. Purtlier, 
when we consider the very extraordinary 
terms upon whicli Sir Cowasji took Pai nia- 
nnndas into partnership in this transaction, 
it is very hard to believe that he wa.s acting 
entirely independently and for liimself alone. 
On tlie other hand, there is nothing really in 
tlie Director.-s’ resolution to show that they 
had eniDowered Sir Cowasji to act as their 
agent. Taken literally, it amounts to no more 
tlian acknowledging tliat he had done thorn 
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great service at tlieir request, and it certainly 
seems to me that it Sir Oo^vasii Ind been 
dealing with this matter not with his own 
bat with the Company’s money he would not 
have been so alarmed at tlie possibility of 
loss as to take Parmanandas into partnership 
cn terms so favourable to the latter and un- 
favonrable to himself. }[is and Oomrigar’s 
explanation of this is that they did not ex¬ 
pect that there would be any prolit on tlie 
mortgage, while they feared that there would 
be some loss, so that they were quite willing 
to supplement their own contrilmtion of 

Rs. 1,80,000 by Ks. 50,000 of Parmanandas’s 
on terms of giving him half the profits, if 
any.^ Whatever I may tliink about this tran- 
sactioM, there is really nothing in evidence 
to support the Company’s allegation that 
the money was theirs or that Sir Oowasji 
was acting as their Agent. The defend¬ 
ant argues that if Sir Cowasji ha.l been 
acting as the Company’s Agent, he could 
not possibly have taken a partner in the 
transaction, and I think there is some 
force in that contention. Then, assuming, 
as t ie letter states, that the Directors Iiad 
asked Sir Cowasji to relieve them of the 
ris o I brail Im Ktihinitoola redeeming 

► u owasji and becoming mortgagee in 
possession and had Sir Cowasji complied 
With that request, 1 do not see that any 
relation of agency is necessarily establish, 
ecj. An attempt was made to show that 
«oiue part of the money at least which 
Cowasji paid Ibrahim Rahimto(da for 
this mortage was taken from the balance 
to the Company’s credit in the working 
account. Ido not think that the attempt 
'vns very successful, and I have to ob- 
serve generally on this and like arguments 
m until Sir Cowasji’s first mortgage 
was completely paid off. ail pr,.Ht balance 
ot the Company were available to him 
o apply for that purpose and in that 
sense his own money. Although it is with 
some regret that I come to this conclu- 
Sion, since it is probable that it will result 
in putting further large profits into the 
pockets of Parmanandas and Cbandulal 
Divan, I feel that I must hold on the evi- 
dence that the Company has failed to es- 

• ri that Sir Cowasji bought 

io Ibrahim Kalnmtoola\s mortgage ns the 

Company’s Agent out of the Company's 

Peci-ee ac()nrtii)fi)ly. 


Attorneys for the plaintiffs: .Messrs, fi/iai- 
ifh inhtr Knng i and OlniharhiJ. 

Attorneys for tlie Defendants: Messrs. 

3/aVa and Mnlln, and Jiaphfary^ Firreira 
and rHv.in. 


fs. ., in nom. L. U. 200.) 

IIO.MBAV HIGH COCRT. 
Cri.mivai. Urkei:vnck Xo. .1 ay Jfiu, 

Marcli 1, 

/ rraoit :—Sir N. (I. ('handavarkar, Ivr, 
•fudge, and Mr. Justice Heaton. 
l':^^PKKOK 

VPrau.f 

MAHOMCD IS\I' H4II1IS—AcirSEf, 

Cninhxil P,-ocrdu,f Voile (Act of 35 

307 Spjiarnle frinl.i on one nu'l tho ^nnxe dnij^Conl 

VHinvent 

1 ho accusod was tricMl and convicted soparatoly 
for two offences of cheating. The trials took 
place on one and the .same day and one after the 
other: 

FFld, thar for all practical purposes the trial was 
(me ari.l under .section 3.’. Criminal IVoeediire Code, 

the* sentcnec.s cmild huvr )»e<'ii legallv ordered 
to run concurrently. 

Criminal Reference made by the District 
Magistrate of l-.ast Khandesh. 

ORDKR.—Tlie prisoner, it is true 
wag tried separalely for the tivo offences 
of cheating; but he could liave been tried 
at one trial for both,—.section li^U, Crimi¬ 
nal Procedure Code; and in tint caso (lie 
sentences could have been legally orlered 

to run cnncurrently.—section .‘^5, Criminal 
Procedure Code. In the present case, 
the trials took place on one and the same 
day and one after the other. So it was, 
for all practical purposes, one trial. The 
Court, therefore, does not consider the order 
of the trial Magistrate in this case to he 
illegal. 

f li'tler ucconUvgly, 
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authorities, because it is abundantly manifest 
that such claim must be found in the 


(s.c. 8 A. L. J. 270.) 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1051 of 1901. 

December 3, 1903. 

Present:—Mv. Justice Blair and 
Mr, Justice Banerji. 

MUHAMMAD ABDUL RAHMAN KHAN 

AND OTHERS—DEFENDANTS—APPELLANTS 

versus 

MU HAMM AD KHAN — Plaintiff_ 

Respondent. 

Muliuitmuulan La7t-^P,e-cniptiov—'[a][ih.Umo\\:i»i. 
hat, essentiah of. 

To say “1 am pro-eniptor nu<\ my oxtemls to 

the land’' is not suflicient to constitute a talab.). 
vxoxoasihat. within the meaning of the Muhammadan 
Law. Such claim must be found in tho words which 
constitute tlio fnlab-i-mowaatbaf cither in express 
tonus or by implication. 

A mere expression or declaration of his right does 

not of itself go to show that tho plaintiff wishes to 
enforce his right. 

Second appeal from the decision of the Kxtra 
Additional Subordinate Judge of Aligarh re¬ 
versing a decree of the I\[un.sif of Khuria/ 

Mr. AhiluJ M.ijiA (with him Hoivble 
Mr. Stmdnr LnJ urn] Mr. Knromnf Hnsnin), for 
tlte Appellants. 

Mr. Abdul (with liirii Mr. 

Nehru), for tho Respondent. 

.lUDGMBNT.—In this suit wliich is one 
for pre-emption, two points liave been raised 
on behalf of the plaintiff. He claims 
to be entitled under the provisions of 
Muhammadan Law. He also claims under 
some custom not specified in his plaint. 
Upon the question of the Muhammadan Law 
the Court of first instance dismissed his 
claim. The Court of first appeal has found 
in favour of the plaintiff. That Court having 
dispo.sed of the case upon the question of his 
piglit under the Muhammadan Law, did not 
proceed to try the issue whether there was 
or was not any custom other than that of 
Muhammadan Law of wliich the plaintiff could 
claim benefit. As to thedeoision of tlie Court 
upon the question of Muhammadan Law, we 
find ourselves driven to the conclusion that 
no right under that law has been acquired by 
the plaintiff. We cannot find, as the Judge 
has done, that for the plaintiff to say “X am 
pre-emptor, and my right e.xtends to the 
land” constitutes a talah-i-moirasihat within 
the meaning of the Muhammadan Law. He 
declares a right, but neither by e-xpress words 
nor by implication does lie claim to exercise 
that right. It is needless to go into the 


words which constitute the talab-i-mo~ 
ivasihat either in express terms or by 
implication. The words used in the pre¬ 
sent case do not, in our opinion, constitute 
either an express claim or a claim by 
implication. There is a concurrence of 
authority upon the .subject, “it is 
immaterial according to the Hedyaya, **in 
what words the claim is preferred, it being 
sufficient that they imply a claim” and 
instances are given in that book which imply 
such a claim. But we have nothing before 
us upon which it is possible to say that such 
a claim has been made or can be inferred. 
Mr. Justice Amir AH in his work upon 
Muhammadan Law, Vol. 2, p. 597, following 
therein the last authority .«ays, “if a pre- 
emptor were to say to the purchaser, ‘i am 
thy shafi, or pre-emptor.’ it would be void.” 
Iho reason of this is clear that a mere ex¬ 
pression or declaration of his right does not 
of itself go to sliow that he wishes to enforce 
that right. AVe find ourselves constrained 
to overrule the Court of first appeal upon 
this question and to hold that the plaintiff 
has not proved the first demand neces'^ary 
under tiie jMuhammadan Law. But there 
still remains undisposed of by that Court 
the olaim based upon custom. As the 
Court below decided the case solely upon 
the point whether the demand required 
by the Muhammadan Law had been made, we 
remand this case to that Court under sec¬ 
tion 562 of the Code of Civil Procedure for 
trial upon tlie merits. 

A}ypenl derreed-, Vause remanded. 


('. r. i Hur. L. T. 87.) 

I.OWLH BURMA CHIKF COURT. 
Mi.scellanbous Civil Appeal No. 160 

OF 1909. 

December 19, 1910. 

Present: —Mr. Justice Parlett and 
Mr Justice Twomey. 
PALANEAPPA CHETTW— Appellant 

versus 

R. M. P. V. N. MUTHU CHETTY by his 
ATTORNEV SUBRAMANIAN ClIErTY— 

Respondent. 

Civil Procedure Code {Act V of\^0i).O. IX. r. I, 
(K XI//. R ——Advocate appearinti and 
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applying for adjournment and then icithdrati’iiii/ on Un- 
application for adjournment being refu«ed—Kx parte 
decree—Application for setfiiuj aside — reason. 

Where time was given to the dofondmit to smti- 
mon bis 'vitnessos but lie faibnl to sunmioii tiiein, 
whereupon his Pleader applied for a potsponoruent 
of the case and on his application l>cin" refuMod, 
withdrew his appoarance: 

ilWd, that the withdmwnl of his appearance by a 
Pleader, who had ropi'osented tlio defendant in (lii^ 
case continuously for over two years, simply because 
the Oonrt proceeded under Order XVII, rule 3, to 
decide the suit forthwith, deeliniiig to give furiher 
time tp tho defendant, would not noccssarilv render 
tho subsequent ])roceedings c.« parte. 

In every applicatioji for setting aside deeree, the 
petitioner must satisfy tho Court that lie was pro. 
vented by any snfticiont cause from anpearing wIm'm 
the suit was called on for bearing. 

Appeal against the order of Mr. Justice 
Ormond rejecting the application to .set aside 
an ex parte decree passed in Civil Regular 

Sait No. 168 of 1907. 

Mr. P. K. Chari, for the Appellant. 

Mr. N. M. Cowasii, for the Re.spondent. 

JUDGMENT. 

Paulett, J.—Tliis is an appeal agaii.st an 
order refusing to set aside an e.r. parte decree. 
Tlie suit wa.s originally filed on 18tli June 
1907 and decreed ex parte on nth August 
1907. On 10th August lOU", 2nd defendant, 
the pre.sent appellant, applied to have the 
ex pnrie decree cet aside. This was refused, 
but was allowed on appeal, and tlie ca.se 
was restored to tlie list on 3rd August 1909. 
A written statement was filed for all the de¬ 
fendants and a cuinmi.s.sion was i.s.sne 1 on tlie 
application of appellant. It was returned 
unexecuted on l-ltli August 1909. On 23rd 
August 1909 it was .stated that a re-issue 
of tho commission was unnsces.sary as the 
witne.sses were in Pegu and the hearing was 
adjourned tothe30fch August 1909. On that 
day Mr. A. 13, Ranerjee who had reprc.sented 
2nd defendant pre.sent appellant, contimiou.s- 
ly since 10th August 1907, appeared for the 
defendants. Summonses had not l)een issued 
in t>me for tho Pegu witnes.ses to appear 
and Mr. Ranerjee asked for an adjournment. 
Plaintiff opposed the application. After 
hearing botli sides, the learned Judge re¬ 
fused the application on the ground that de¬ 
fendant was responsible for tlie delay in 
issuing the semmons and passed a decree in 
favour f [ plaintiff, it is noted that on re¬ 
fusal of the adjournment, Mr. Ranerjee 
withdrew his appearance,” and it is con¬ 
tended that the sub.sec^uent proceedings were 


ex parte. The case being adjouimed forbear¬ 
ing on 30tli Augu.st an I wfien called on for 
hearing on that date, Mr. Ranerjee having 
appeared. 1 do not see how he could with¬ 
draw an appearance which he liad in fact 
made. He did not merely appear on this one 
occasion to ask for an adjoiirnnient; he had 
represented appellant in this ca.se continu¬ 
ously for over two year.s. 

Having been given lime to produce his 
evidence and having failed to do so, the Court 
proceeded undei-Oider \ V f I, rule 3, to decide 
the suit forthwith and -Mr, Ranerjee’s with¬ 
drawal finm the case at that stage would not 
neces.-^arily render the .‘subsequent proceedings 
r.r pa/te. 

Rut a.'-sumiiig that the decree was vx parte 
the appellant, before he could get it .set aside, 
was hound to sati.sfy the Court that he was 
prevented by any suflicient cause, from ap¬ 
pearing when the .suit was called on for 
hearing. As noted above, he admittedly did 
appear by the Advocate, who had represented 
him throughout. In his application and affi¬ 
davit, the appellant' .-o far from advai:cing 
any can^eat all for not appeai'ing himself on 
Augu-.t ]9<i9, now here states that he did 
not so appear, nrir has it even been alleged 
before us, that he did not appear. 

I held that there are no grounds what¬ 
ever for interfering and would di.siniss this ap¬ 
peal with co.sts. Advocate.s’ fee.s (wo gold 

Tyomfv, J.— I concur. 

A ppeal dismissed. 


(s. >•. 4 Ibir, L. 0".' 

LOWER RURMA CHIKE COCRT. 
Ci:i.\jiN.\i. Rrvi<n*\ No. 6T2A op 191'». 
Preseuf: —Mr. Justice Twomey. 
KMREROR - Ai pmcant 

rersus 

N(iA IjCT NYRK—Rpspondent. 

Peiifil Code (Art XL\ of J8G0..1, s. 71— Douhh' 

punishment (or same offence. 

Wbero tho accuuiMl was convicted nnd sentenced for 
Hu* ofYpnc<‘s under sections 3.")4 nnd oUG, Indian Pena! 
Code, to tliree months’ rigtirons impri.sonrnent for 
each offence: 

//rM, that tlie intimidation by throwing a knife 
formed j>arl of the jissault in this case, consequentU' 
thesontenoo under section TiOG was and niiiet 

bp si-t asiilo. 

FaCT.S. — Xga Lu Xyun was convicted and 
sentenced for offences under sections 351- and 
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50G to three months’ rigorous imprisonment 
for each offence. The District Magistrate of 

Bas-sein referred the case to the Chief Court 

giving It as his opinion that the double con¬ 
viction was wrong. 

JUpCMKNT.—The intimidation by 
throwing a knife formed part of the assault 
in this case and the Additional Magistrate 
erred in impo.sing a double punishment (see- 
tion 71 of the Indian Penal Code). The sen- 
tence under section 50G, Indian Penal Code, is 
set aside as illegal and the sentence under sec¬ 
tion 364, Indian Penal Code, having already 
expired, it follows that the accused should be 

at once released so far as this case is con- 
oerned. 


U. c. 4 Bur. J,. 68.) 

IjOWKR BURMA CIIIKF CDURT. 

Criminal Rrvision No. 302B ok 1910. 

PS6'nt: —Mr, dustice Twomcv. 

MA KVWK—Appi.icant 
versxts 

EMPEROR— Resi'Ondrnt. 

Cnyninnl Procedure Code (Act T ../ 1898y, .v. o6i- 

Pe/f{/ a'lunhhles of ijoumj — Sciitrnr» o 

^mprisonmenf ivithou! choice of fine InopproptHtfc. 

In a potty caso arising out of a s^fjii.abhlo bofwooi 
two girls ot 10 and 14 the younger girl «as oonvictoc 
ot slapping tho elder’s cheek and pulling her hair anti 
was Boutencod to 7 days’ rigorous imprisonment: 

Jfc/d, that the sentence of imprisonment wiihoiu 
the option of a fine was inappropriate. 

Criminal revision preferred again-^t the 
sentence of Ist cla=3 and 2nd Additional 
Magistrate of Bassein in Criminal Regular 
No. 474 of 1910. 


KAOTS AND GROUNDS OK REFER¬ 
ENCE. 

This is a petty case arising out of .a squab¬ 
ble between two girls of IG and 14. Accused, 
the younger girl, came into the house wliere 
complainant lives and slapped her cheek and 
pulled her hair. The conviction appears to 
be correct, but the sentence inflicted of seven 
days’ rigorous imprisonment without the op 
tion of a fine appears obviouxly inappro¬ 
priate. It was a case to which the provi¬ 
sions of section 662, Criminal Procedure Code, 
might, in my opinion, have been fittingly 
applied 


NGA PO H*\YIN r. EiiPEROK. 

Tile case was tried by tiie second Additional 

Magistrate. Bassein (Maung Ket, 1st ciass) 

Accused was released by me on bail before she 
reached jail. 

The proceedings are submitted to the Chief 
Court under section 43S, Criminal Procedure 
Code, with the recommendation that the sen¬ 
tence may be set aside and t eacensed adrait- 

to the benefit of section 662, Criminal 
Procedure Code. 

JUDGMKNT—Agreeing willi the 

learned .Sessions Judge I set aside the sen¬ 
tence passed on the applicant Ma Kywe in tin's 
case and direct instead that slie shall enter 
into a bond under section 562, Criminal Pro- 
cedure Code, for six months with one surety 
in Ks. 50 to appear and receive sentence when 
callea upon and in the meantime to keep the 
peace and be of good behaviour. On her en¬ 
tering into a bond as aforesaid her present 
bail bond will be cancelled. 


EOW FiR BURMA CHIEF COURT. 

Criminal Api'eal No. 763 ok 1910. 

December 9, 1910. 

] t^senfi i\Ir. Jusfice Tvvomej’’ 

NCA PO HNVJN-AppELr.ANT 

versi's 

E M P E RO R— Rb jtpo NDGNT. 

Punish, ncnt-Scntcnce—Effect oj previous convictions 
Sentence for n fresh offcnce—Offeuce of a petty nature 

Uhoro ilto aggregate value of property stolen bv 
the aceuserl was only Rs.3 but, on account of his 

previous convictions, he was sentenced to 7 rears’ 
transportation: 

Helil that tlm offence was of a very pettv kind, and 
the sentence of , years transportation was altogether 
disproportionate oven nftertnking (he accused\s pro- 
vious convictions intoacromit. * 

Criminal appeal preferred against the con- 
viction and sentence passed under sections 
3/9 7;), Indian Penal Code, by the District 
Magistrate of Hanthawaddy in Criminal Re¬ 
gular No. 8 of 1910. 

JUDGMENT.—The appellant stole some 
cocoanuts from a tree in a Pong) i Kyaiing com- 
pound, ami a basin belonging to the Kyaung 
was also found in his pos.ses>if.n. The aggre¬ 
gate value of the stolen property is .stated to 
be Rs. 3. The ofFc-nce is of a wry pettykirid 
and might suitably bn punished with a whip¬ 
ping hut fop the appellant’s previous convic¬ 
tions. i>at even when the previous convic¬ 
tions are taken into account, the sentence of 7 
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years* transportation seems to me altogether 
dieproprtionate. 

I think the offence charged against the 
appellant was established and 1 will not in¬ 
terfere with the conviction. But the sentence 
is reduced to one of two years* rigorous im¬ 
prisonment. I also direct that the accused 
Po Hnyin shall notify his residence and any 
change of residence as provided under section 
565, Code of Criminal Procedure, for a term 
of three years from the date of the expiration 
of this sentence. 


(s. <■. 4 Ihir. L. T. 

LOWER BURMA CHIEF COURT. 

Criminal Revision No. 39oA of 1910. 

August 30, 1910. 

Present: —Mr. Justice Twoiney. 

EMPEROR —Applicant 
versus 

MYA DIN —Rb.spondent. 

irourtffii injUcted with a duh—ScDtvncc—Are uu 
itpptioUton /or cotnprofnisr and the coniplninanC' 
trcdtinent as an outdoor patient co7isidci'atio>is /oi' 
reduction oj gentencc. 

Where, in tlic course of a iriviul quiiiTL-l, the 
accused inflicted a wound on llic cu]n]>lainuni's 
right buttock and was soiiLenced to 4 niontlis' rigorous 
imprisonment and on a))]ioal the senior Magistrate re¬ 
duced the sentence to one mouth's imprisoninout, 
merely on the grounds (1) that a j>etition to compourxl 
tho offence was filed by the complainant and (2) that 
the complainant was treate^l as an out-door patient: 

Heldy that tluj original sentence was appropriate 

and tho senior Magistrate was ill-advised in reducing 
the sentence. 

Criminal revision against the order of 
the Senior Magistrate of Thatoii in Criminal 
Appeal No. 37 of 1910 on the sentence of 
the Township Court of Paung in Criminal 
Trial No. S of 1910. 

Messrs. Gtnwala and Mg. HpaWy for the 
Respondent. 

ORDER,-—The complainant and the accus¬ 
ed had a trivial quarrel in the course of which 
the accused inflicted a da/, wound on tlie COIU- 
plainant s right buttock. The complainant 
was treated at the Government Hospital 
as an out-door patient, the injury being slight. 
The parties are cousins and the witnesses, 
both for the prosecution and the defence, are 
more or less related to the accused. The 
Magistrate who tried the case considered that 
the witnesses had stated less than they knew 
in order to save the ticoused from severe 


.SGA PO TOK V. fcMPEROL. 

punishment. This view appears to l>e 
correct, for when complainUwas 6rst made 
at the Police Station, the complainant .said 
that the accused had cut him with a da/i 
from behind, wliile, according to the version 
given at the trial by the complainant and 
witnesses, the dah was merely thrown by the 
accused. In all the circumstances of ti e ease; 
the sentence of four moiith.s’ rigorous im¬ 
prisonment passed by the Magistrate was 
appropriate. I think the Senior ^lagistrate 
who dealt with the accused’s appeal was ill- 
advised in reducing the sentence merely on 
the grounds (1) that a petition to compound 
the offence was tiled by the complainant and 
(2) that the complainant was treated as an 
out-door patient. The use of dahs in quarrels 
will never be checked by sentences of one 
month’s imprisonment. The wound was 
not grievous. But it was 2 inches long, ' 
inch deep. 

It is over two montlis since the accu.sed 
Mya Din was released from jail on the ex¬ 
piry of liis reduced .sentence, 1 will not order 
hi.s re-commitment to jail, but 1 impose in 
addition to tlie punishment already undergone 
by him a line of Rs. 10. In default of payment 
Nga .Mya Din, will be rigorously imprisoned 
for one month. 


(s. .. 4 Bur. L. T. GU.) 

LOWER BURMA CHIEF COURT- 
Ck’minai. Appeal No. 467 OE 1910. 

August 20, 1910, 

Present: —Mr. Justice Hartnoll, 

NGA PO TDK —Applicant 

versus 

EMPEROR — Respondent. 

Rejormatorij Schooh Act (Vlll of 1897^, 8— 

Applicahilifg of the section to cana where fine alone is 
inflicted. 

Where u i)oy under 12 years was convicted of 
stabbing a companion with a knife and sentenced 
to pay a tine of Ks. 100 <»r in default of payment lu 
go to the Urformaiory Sclmol for 3 yeju*^; 

Heldy the order was illegal. 

Under section 8 of the Reformatory Schools Act. 
before sucb an order is passed, the offouder must 
have been sentenced to transportation or imprison- 
ment and not to mere tine. 

Criminal appeal against the order of the 
District Magistrate, Rangoon, in Criminal 
Trial No. 24 of 1910. 

The Government Advocate, for the Respond¬ 
ent. 
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JUDGMENT.—Maung Po Tok, a boy, 

described on the record as not more than 
12 years of age, has been convicted under 
section 32.>, Indian Penal Code, and sentenced 
to pay a fire of 100, and in default to pay¬ 
ment to go to the Reformatory School for 
three years. The fine was paid. He now 
appeals. The sentence, or rather the order, 
passed was illegal. An order for an accused 
to go to a Reformatory School in default of 
payment of fine is inoperative if the fine is 
paid. Wlien an order is passed for the de¬ 
tention of an offender, it is always meant to 
be operative before such an order is passed, 
an offender must have been sentenced to 
transportation or imprisoii'i ent and it is only 
in such a case an order can be passed that, 
instead of the sentence being unilergone, tlie 
offender shall be sent to a Reformahtry School 
and detained there for a certain period. This 
is clear from the wording of section ^ of 
the Reformatory Schools Act. 


A sentence of Us. lOO on a hoy of 12 years 

old was inappropriate in my opinion. The 

appellant’s offence was that of .sfalibing a 

companion in the armpit with a knife The 

most appropriate punishment, i„ my o;ini<.n, 

T^uld have been a whipping as a juvenile 

offender. It is now too late to order such a 
whipping. 


The fine is reduced to one of K.s. 5 and the 
remainder Rs. !»5 will he refunded. The rest 
of the order relating t,> detention in a Re¬ 
formatory School is set aside. 


hection 8-(l) Wiicnovor any vomhful (.frcKlLT 
IS sentenced to (rnnsportalion or impnsoninont ,«,mI 
JS in tho judgUK'nt (.f f|,o Court l.y nhicli lie is 
Eentenccd, a proper person to beau inmate of a 
Koformntory.Seliool, tl.e Courr may, subjeet to any 
^Ics made by the Local (b.ven.tnent, direct that 
instead of umlergoing bis sentence, be shall be 
Bent to such a school, and be there detained for 
a period which sliall be iml le.ss than three or more 
than seven yoniH, 

(2) The powers so confened on ihe (’niirt by this 
section shall be exercised oidv be (</) the lli«rb Court 
ih) a Court of .Session, (r) a District Mamsfrate’ 
id) any iMagislrate specially . mpowered by Die Local 
Government in this behalf and may !«• e.xercise<l by 
Siich Courts whether thoca.se come.s before fbe?h 
originally or on appeal. 


(s. c. 4 Bur. L. T. 70.) 

LOWER BURMA CHIEF COURT. 
CRiiiiNaL Rkvi.siox No. 63B ok 19l0. 

March 26, 1910. 

Present Mr. Justice Towmey. 
MATING BA CHIT and another — 

Applicants 

versus 

EM PEROR —Respondent. 

Cnminal procedure Cod£ (Act V oflB9Sj, is. 497 
tiud 498— Bail — Rc-ayrest of acettsed persons ivho arc 

fronted hail—Lnder u'hat sections i* 'icould he legal _ 

Effect o) setting aside an illegal order for such re-arrest. 

A District Magistrate ordered tho rc-arrcst of 
tlio applicants who were accused of an offence under 
section 3(i4, Indian Penal Code, and had been reloas* 
od on bail by tho Sub-Divisional Magistrate; 

Held, that such an order was illegal and must be 
set aside. 

riio Distinct Magistrate’s order having been set 
a.side, the applicants, by virtue of the Sub-Divlsional 
Magistrate’s pmvious order, must be released on bail 
as b.-foro and there will bo no reason for them to 
apply under section -197 or section 498. Criminal Pro¬ 
cedure Code, that they bo so r-deased. 

Reference hy the Sessions Judge of 
Tena.sserim : — 

1 his application was filed as a Miscellaneous * 

Appeal, but at the request of Mr. Law, after 

discu.ssion, it is treated as an application for 
revisinn, 

I’ACriS.—Ba Cliit, Suban and Po Pwe 
were sent up by the police on a charge under 
section 304, Indian Penal Code. On the 21.th 
February 1910, Mr. Law applied to the Sub- 
Divisional Magistrate, Moulmein, before 
wliom tlie case was, for bail. 

The Magistrate noted timt the police did 
not object, and allowed bail 

The Di.strict Superintendent of Police then 
applied to tiie District Magistrate for tlie re- 
arrest of the three accused, and .stated that 
the ollicer who had appeared before the Sub- 
Divisional Magistrate had made a mistake in 

stating that there was no objection to their 
release on bail. 

The District Magistrate, Amlierest, Mr. J. 

D. Fraser, went tlirough all tlie police 
papers and considered that the accused should 
not have been released on bail, and ordered 
the re arre.st of the first two, allowing the 
third Po Pwe to remain on bail. 

The prayer in the present order is that 
the order of the District Magistrate be 
set aside and the two petitioners released on 
bail. 

As to tlie first part of the prayer, 1 do not 
consider that 1 have any power to interfere, 
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except by refevriii? the matter to the Chief 
Court. The District Magistrate’s order 
appears to be one for which the Criminal 
Procedure Code nowhere provides, and it has 
been ruled in the case of hnperatrix v. Sadashic 
Narayan Joshi {1) that such an order is not 
within the powers of a District Magistrate. 
It was there held that if he thought the re¬ 
lease was improper, the proper course was to 
refer the matter to the High Court. 

But it is clear that no provision is made 
for and appeal against such an order, and, in 
my opinion, section 49S, Criminal Procedure 
Code, does not give me any power of inter¬ 
ference. That section does not give this 
Court the power to release the accused on 
bail, but that power should, in my opinion, be 
exercised only after a consideration of the 
merits of the case, and not merely on the 
ground that the District Magistrate’.s order 
was illegal. 

Mr. Law does not wish to have the que-stion 
considered now on its merits, as this would 
inevitably delay the inquiry, but asks me to 
refer the case with a view to getting the 
order of the District Magistx’ate .set aside. 

F agree with his view that the order was 
illegal, and therefore, I refer the matter to 
the Chief Court with a recommendation that 
the District Magistrate’s order of tlie 3rd 
March be set aside. I do not consider it 
desirable that the accused should be order¬ 
ed to be released on bail except on a con¬ 
sideration of the merits of the case, and 
would, therefore, recommend that after the 
order has been set aside tliey be left to make 
a fresh application under either section 
497 or 498, Criminal Procedure Code, if they 
see ht. 

JUDGMENT.-I concur in the view of 
the Bessious Judge that the District Magis¬ 
trate’s order for re-arrest of the two appli' 
cants who had been released on bail by the 
Sub-Divisional Magistrate was illegal and it 
is now set aside. I think the Se.ssions Judge 
could have disposed of the matter himself. 
The power conferred on Sessions Court by 
section 498 of the Code of Criminal Prodce- 
dure is unqualified. 

The Sessions Judge recommends further 
that after the order has been set aside the 
applicants should be left to make a fresh 
application under section 497 or section 498 if 

(1) J3 619. 
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they see lit. i do not understand the recom¬ 
mendation. The District Magistrate’s order 
being set aside, the applicants must by virtue 
of the Sub-Divisional Magi.stmte's previou.s 
order be relea.sed on bail as before and there 
will be no reason for them to apply under sec¬ 
tion 497 or section 498. But the Sub-Di visional 
^lagi.strate win) has taken congnizance of the 
offence charged, may, if he thinks, fit,proceed 
under .section 497 (3), and if he causes the 
applicants to be arrested under that sub-sec¬ 
tion they can then, if they see lit, apply to 
theSe.s-ions Court under section 498. 


(^. c. 4 Bur. L. T. 71.) 

i.UWLK BURMACHIEFCOUKT. 
Okiminai, Revision No. 7sB of 1909, 

May 28, 1900. 

Present :—Sir Charles Fox, Kt., 
Chief Judge. 

l.r CALK alias KYWKT SHACK — 

Applicant 


versus 

E M P C UO R— Re s pon dent. 

Burma (ianibluhj A<:t (/ </ Ih9f0, 6 10 —Place t • 
which i»ih(tc h<iV'‘ access—Fchccd <jarden not s>ici' 
0 plaC' . 

’‘Tlie |>laco 10 «hicli the public luive iicce&b ' in 
section 10 of ibo Bunua Gaiubiing Aci must bo a 
place akin lo nr (tf the same nanu'c as a atrccl or a 
thf)ronghfuro. 

A fenced gurden which is private propeiiy cannot 
be hold Lobe akin to or of the same nature as a street 
or thoroughfni-c. 

Ah K'fn V. Kiu’j^Emperor, 2 L. B. R. 195, 10 Bur. 
L. ll. 137; 1 Cr. L. J. 461, followed. 

Appeal against the order of the Eastern 
Sub-Divisional Magistrate, Rangoon, passed 
in Criminal Trial No. 30 of 1909, on the 27th 
February 1900. 

Mr. Patker, for the Appllioant. 


JDUGMKNT.—The ^Fagistrate devoted 
much study of authorities to the case, 
but he appears to have lost sight cf the 
fact that he was bound to follow the 
Full Bench Ruling of this Couit inAliKon v. 
Emperor (1). He found the accused guilty 
of an offence punishable under section 
10 of the Gambling Act, that is, he 
found the accused had done one of the 
things mentioned in the section in a ‘‘street 
or thoroughfare or place to which the public 
have access.” The gambling was in a fenced 
garden which was evidently private property, 
(1) 2 L.B.R. 195; 10 Bar. L. R. 137; I Cr.L.J. 461 


7?6 


tkdian cases. 

ANA PENA WATER SJJA V. ANAMAL*.Y CHE7TV 


[1911 


althoupli the wifnepsps did not know the 
name of the owner. The garden was not a 

street or a thoroughfare, nor was it a “plaee 

to whicli the public have access.” In the Full 

Bench Ruling of this Court above referred 

to the learned Chief Judge laid down that to 

fall within the above terms the place must be 

a place akin to or of the same nature as a 

street or thoroughfare. That construction is 

binding on all Magistrates in Lower Burma. 

The fenced garden cannot be held to he akin 

toorcf the same nature as a street or 
thoroughfare. 

The conviction under section lU of the 
Act was illegal. Both conviction and 
sentence are set aside and the accused is 
acquitted. The tine paid will be refunded 

Petition accepted 


. t Kur. r. 70. 

LOWKK BURMA CHIRK COURT. 
Fiust Civil Appeal No. 70 ok 1909. 

January 9, 1911. 

l^rcsent—6ir Clmrles Fox Kr., CInef Judge, 
and Mr. Justice Tworney. 

ANA PLNA NAlhiR SHA and oiiiEiis_ 

Appellants 

versus 

K. A. L. T. .ANAMALAY CHKTTY_ 

Respondent. 

ilortyagc—Imphcd anthorify oj one of the partners 

redemption. 

• of the businoss of n partnership 

inc udod tho buy.ngot land and the rai.sti,.. of money 
on loan in order to carry on the business, an authori- 

ty to one partner to mortgapre tl.o partnorsl.ip land 
may bo implied. 

Where one of two mortgagees sucil m, a mort¬ 
gage allogmgthat he had bonglit up the share of the 

other mortgagee but the latter was not joinocl ns a 
party and there was no registered deed of assignment 
ot hia interest in the mortgage to the plaintiff- 

Held, that the formal defect in the suit mi-ht be 

remedied in appeal by permitting him to ioin'as a 

plaintiff or permitting plaintiff to add him as a formal 
defendant. 

_ A Court ought not to allow a perio.l of less than 

SIX weeks for redemption. 

Appeal against the decree of the District 

'^'■eular' Suit 

Mr. Nariman, for the Appellant. 

Mr. N, C. Sen, for the Respondent 

1 /™^5^®J^T.^The plaintiff sned the 
1st defendaiH on a mortgage of lands and 

housesfor Rs. 40,000. In the mortgage- 

deed, the plaintiff and Saterappa Chetty are 


the mortgagees. Both said that the mort¬ 
gage was taken for old debts due on pro- 
raissory-notes signed by the Ist and drd 
defendants and for fresh advances made at the 
time. Rupees 23,200 was due to the plaintiff 
and he advanced R.s. .3,800. Rs. 11,000 was 
due to Saterappa and he advanced Rs, 2,000. 
The 1st defendant admitted execution of the 
raorlgage-deed, but he set up that it was 
a sham transaction made with the inten¬ 
tion of protecting the properties from being 
wasted by his brot.her.s, the other defend- 
ants, during bis absence on a visit 
to India. He admitted, however, that he 
had received Rs. 1,800 from Saterappa on 
its execution. He further set up that the 
properties mentioned in the deed belonged to 
himself and his brothers the other defend¬ 
ants jointly and that he had no legal right 
to effect a valid mortgage of them. He 
also contested the plaintiff’.s right to sue alone 
on the mortgage. The plaintiff alleged 
that he had bought up Saterappa’s share and 
interest in the mortgage. The 1st defendant 
said he knew nothing about this. The 
2nd and 3rd defendants applied to the Court 
to be made parties to the suit and this was 
granted. Ihey denied all knowledge of the 
mortgage and contested its validity if it had 
been made by the Ist defendant. They set 
up that the properties were jointly owned 
properties of themselves and the 1st defend¬ 
ant, and they denied all knowledge of any 

assignment of Saterappa’s share to the 
plaintiff. 

Alost of the properties are entered in tlie 
Revenue Registers as being the property of 
the 1st defendant. Some are in the names 
of the 1st and 3rd, one is in the name of 
the 3rd defendant, and two are properties 
which were held by the 1st defendant as 
mortgagee. The District .Tudgo has given the 
plaintiff a mortgage decree against the Ist 
defendant in respect of all the properties 
which stood in the name of the 1st defend¬ 
ant and of half of those which .stood in the 
name of 1st and 3rd defendants. He dis¬ 
missed the snit against the 2nd and 3rd de¬ 
fendants. 

All three defendants appeal. It is 
objected that the 2nd and 3rd defendants 
have no appeal since the suit was dismissed 
as against them. The situation is peoaliar 
and arises in consequence of the manner in 
which the Judge dealt with the case. If he 
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added these defendants as parties in con¬ 
sequence of tlieir claiming an interest in the 
property, he should have made a decree 
against them in so far as arid to the extent 
that they claimed interest in the properties. 

In his judgment he found tlmt tlie 2nd 
and 3rd defendants had no interest in the 
properties which stood in the Revenue 
Register in the name of the l.st defendant 
alone. This finding adversely affects the 
rights which the 2nd and 3rd defendants 
claimed, and if they cannot appeal against 
the decree, because the suit was dismissed 
against them, they have no means of contest¬ 
ing the finding. In the peculiar circum¬ 
stances of the case, their appeal must, I 
think, be considered along with, the 1st 
defendant’s appeal. 

All three defendants set up that tliey 
jointly owned all the properties included in 
the mortgage. Although a great part of the 
evidence of the defendants was obviously 
untrue, it is fairly clear on their evidence 
and that of a witne.ss for the plaintiff who 
knew their history that all three brothers had 
immigrated from Madras bringing with them 
little or no property. Tiie Ist and 3rd 
defendants started working for their liveli¬ 
hood in Bu rma as clerks. Afterwards, 
either one or both of them started a shop in 
the bazaar at Wakenia and both worked 
together in it. Tliey then took to trading ir, 
paddy and one set up at a place named 
Inaungadi. The 2nd defendant joined the 
l.st defendant there and he continued working 
there all along. Monies were borrowed 
from Chetties on promissory-notes signed by 
the Ist and 3rd defendants and with these 
monies and the profits from the shop and 
trading, in paddy, lands were bought. Do¬ 
cuments of purchase of the lands were made 
out in favour of wdioever happened to have 
effected the particular transaction. The 1st de¬ 
fendant being the eldest brother and the one 
who, apparently, had most to do with such 
trausactions, most of the conveyances were to 
him by name. Some, however, were made out 
to him and the 3rd defendant and some to the 
3rd defendant alone. As often happens 
amongst immigrants of tlie class of these 
brothers, no definite arrangement was come 
to between them as to their several interests 
in the property acquired by their labour and 
skill and each taking what he wanted for bis 
personal expenses out of what came to him; 


no occasion for any settlement of wliat each 
one’s share in the business was appear.s to 
have arisen. Although there was no definite 
agreement, either oral or in writing, between 
them, the course of conduct .spoken to is 
.sufliv'^ieiit to show that there was an implied 
c^!>hact of partner.ship between them in the 
b. Moess carried on and that the proper¬ 
ties acquired bedonged to that partnership. 
'I’he course of conduct al.so shows that each 
brother managed what he happened to be do¬ 
ing in the business and each impliedly had 
full authority from the others to deal with 
the property of the partnership as he pleased. 
The very reason which tlie first defendant 
set up for entering into wliat he called a 
sham tiansactior. with the plaintiff and 
Saterappa goes to show that in his absence 
the other defendants, or either of them, 
miglit have disposed of the bulk of the pro¬ 
perty although it stood in his name. 

As to the particular transaction in .suit, it 
is clear that large amounts were due to the 
plaintiff and Saterappa on promi.ssory-notes 
signeil by both the 1st and -‘Ird defendants. 
It was originally intended that the Jrd 
defendant should expressly join in tlie mort¬ 
gage and liis name was entered in the deed, 
but was subsequently struck out as he did 
not go to the Kcgi.stration Office wlien the 
deed was to he executed. Tlie 1st defendant’s 
allegation that the mortgage wa.s a sham 
one is childish and there is no reason for 
doubting the version of the plaintiff and 
Saterappa a.s to the consideration and how 
the mortgage came about. 

I come to the conclusion that the three 
defendants were interested as joint owners 
of the properties mentioned in the mortgage- 
deed, but I also am of opinion that there is 
no reason for holding that the 1st defendant 
could not validly bind his fellow partners by 
the mortgage Inch heeffected. Considering 
that the nature o\ business of the partner¬ 
ship included the buying of land and the 
raising of money on loans in order to carry 
on the business, an authority to one partner 
to mortgage the partnership land.s may be 
implied. In any case, the other defendants 
must be held estopped from denying the 1st 
defendant’s right to mortgage the lands which 
stood in his name in the Revenue Register, 

they having allowed him to hold himself out 

to the world as the sole owner of such lands. 

In this view the decree gives the plaintiff 
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less than he was entitled to, but be has not 
appealed, in regard to the question of the 
plaintiff’s right to sue alone, the defendant’s 
objection was, in my opinion, a valid one and 
Saterappa Chetty should have been a party 
to the suit either as plaintiff or defendant. 
The plaintiff alleged that he had bought 
Saterappa's interest in the mortgage, that 
interest was an interest in immoveable pro¬ 
perty and the only manner in which it could 
be legally transferred to the plaintiff washy 
registered deed in accordance with the provi¬ 
sions of section 54 of the Transfer of Property 
Act. 

The objection, however, doe.s not affect the 
merits of the case, and, it being clear that 
Saterappa claims no interest in the mortgage, 
the formal defect in the suit may now be 
remedied by permitting either Saterappa 
to join as a plaintiff or permitting the plaint¬ 
iff to add Saterappa as a formal defendant. 
I would allow either of these courses. 

The Judge was very wrong in allowing 
a period less than si.v weeks for the redemp¬ 
tion of the property. As, however, the 1st 
defendant obtained ample time within wl'.ich 
to pay off the amount found due, there is no 
need to now alter the decree. 1 would 
dismiss the appeal with cost.s. 

Twomey, J,—1 concur in the above jodg- 
meut. 

Appeal 


(>. < . 4. J,. J'. 74.) 

bOWEll BURMA CHfEF COURT. 

Second Civil Appeal No. 89 ok 1010. 

February 23, 1911. 

Presenf' —Mr. Justice Twoniey. 

MA UNIX OAINO - Appkllani- 

versii.-i 

MA THA U1—RESPON'DENr. 

BudilMsI Ij,iw —Inhefit^iice —( h'nsa son — I)celution 
of the status on the ne.i't eldest son-—Transmission of 
right. 

If a (irsl-born son dies in infancy, the .status of 
'ornsa' is capable of devolving on the next eldest son 
and does so devolve when he attains lua majority, pro¬ 
vided that ho is unaffected by any of the disabilities or 
disqualitications mentioned in the texts on the subject, 
lie can transmit the superior right of inheritance to 
his own issue in the same way as an *oyasa\ who is 
actually the first-bom of the family, can do. 

3/a Mfja Thu v. Po Thin, S. J. L. B. 685; San Dwo 
r. ila 3/nj Tha, 8 Bur. J,. II. t>Cj Po San v. Po Min. 3 
L.B. R. 46; Tun M> 4 air,(f v. Rr Tun, 2 b. B. H. 202. 
followed. 


Appeal against the judgment of the Dis¬ 
trict Court of Prome in Civil Appeal No. 144 
of 1909 varying the one passed by tlie Town¬ 
ship Court of FImawsa in Civil Regular Suit 
No. 89 of 1909. 

Mr. F. N. Chari, for the Appellant. 

Mr. Ba Dun, for the Respondent. 

JUDGMENT. — The parties are related 
as shown in the following genealogical 
table: — 

MYAT zr (deceased) 


A male child Myat San. Ma Hniii Gaing, 

that died in deceased defendant, 

infancy. j 

Ma Tl»a Li, plaintiff. 

Myat San died before his father Myat Ze. 
The question raised in this appeal i.s 
whether in the distribution of Myat Ze’s 
estate, Ma Tha Li should share equally with 
lier aunt Ma Hnin Gaing as daughter of an 
onuia son or whether she should get only 
one-fourth of one-half, i. e., one-eighth, of the 
estate is an ox*dinary ‘out of time” grand¬ 
child. 

The Township Court was certainly wrong 
in any case in awarding Ma Tha Li one- 
fourth of the whole estate. 

I find that the question raised in the appeal 
has been virtually decided already by a course 
of rulings of this Court, They are— 

Ma Mm Thu V. Po ThtnW, San Bwa v. 
.Ma Min Tha (2), Po Sein v. Po ^ftu (3), Tun 

Muaing v. Ba Tun (4). 

It is sufficiently clear from these rulings 

that if the tirst-born son dies in infancy, the 
.status of orasa is capable of devolving on the 
next eldest competent son and does so devolve 
when he attains his majority provided that 
he is affected by none of the disabilities or 
disqualifications mentioned in the texts on 
the subject. 

There is nothing to show and it is not 
suggested that Mi Tha Li’s father Myat San 
was iu any respect incompetent to fill the 
place of ornsa and it must be held that he 
became the orasa when he grew to manhood. 
Having attained this status, I think it would 
be altogether unreasonable to hold that he 

thereby obtained merely a contingent right 

(1) S. J. L. B. 585. 

(2) 8 Bur. L. K. 30. 

(3) 3 L. B. 11. 46. 

(4) 2 L. B. II. 202. 
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to claim a greater ehare of the estate on his 
father’s death, and that it is only an omsu 
•who is actually first-born of tlie family who 
can transmit the superior right of inheritance 
to his own issue. There is no ground for sucli 
a distinction and no authority has been cited 
in support of it. 

I, therefore, confirm the decree of the Di.s- 
trict Court and dismiss this appeal. But 1 
make no order as to costs. 

Appeal dismissed. 


later. But neither of the lower Courts has 
pronounced with any certaiijty on the que.stion 
whethf-r Maung Maung was a mere henami- 
dar. The Sub-Divi.sional Court .said that' 
the matter .smacked ‘ redolently of a bemnni 
tran.saction” but pointed out that such was 
not the plaintiff’s case at all. The Divi* 
{ii''»-'il Court merely found that there were 
grounds for suspecting that the transaction 
wa.s benami 

If Maung Maung was San Thu’s avowed 
agenr, Maung Maung would not be a neces¬ 
sary party to the suit. Nor would he be 
a necessary party on the assumption that 


(s. c. 4 Bur. L. T. 74.) tlie transaction was henarai. As explained 

LOWER CHIEF COURT. in Jlayne’s Hindu Law (7th Ed. paragraph 

Second CivreApfi^, 53^' 1910. -M6) ‘ where a transaction is once made out 

FebruaAyyjj^'^^ l9lT*^» be a mere benayr.i, flie ab.so]utely 

Present :—Justice Twnmey.. ‘ *^d!.sappeur.s from tlie title. lii-s name i.s 

M sitnply an alias foi- tiiat of the per.son be- 

rm-Wi' ' ‘^*^-:>'/?/j;y«j‘^ficialIy interested.” i consider, therefore, 

MAUNG SAN THU anij oihers— -^bat there has lieen no want of parties in 

RespoNPHMs. this ca.se. I will now turn to the matter 


MAUNG 


versus 


Parties—Agent BoniimiMar— Trausj--, ,•/ PiojKriij 
Act (IV vf IHH'tJ, >-.41— R>'-pUirh(isc, condHion for — 
Bona ftdo for consideration ivithont noUcc. 

Where in any transaction a person is an avowed 
agent or a t»ioia»u'fiar f<tr another, he is not a 
iiecesBary party to a suit in rosjiect of sucli trans. 
action. 

A stipulation for rc-purchuso (^aiinoi lie' cnfor('e<l 
against a bona fule transferee for consideration with* 
out notice. 

Appeal against the judgment of tiio 
Divisional Judge of Bassein, in Civil Appeal 
No. 35 of 1909 confirming the judgment and 
decree of the Sub-Divisional Court of Nga- 
thaingyong in Suit No. 38 of 1909. 

Mr. Hay, for the Appellant. 

Mr. Kyaw, for the Respondents. 

JUDGMEiNT.—T he plaintiff’s ea.se wa.s 
that the 1st defendant's .son-in-law Maung 
Maung bought the land in suit expres.sly as 
agent for the 1st defendant, that tlie word 
Koza" or agent, was prefixed to Maung 
Maung’s signature on the Byatbaing. As 
the Divisional Court remarked, there is no 
proof of this, but Maung ilaung’s relation¬ 
ship to San Thu and the circumstances 
that it was on account of debts due to San 
Thu that the plaintiff first mortgaged and 
sold the land to Maung Maung certainly 
suggest that the real buyer was San Thu 
and that Maung Maung was merely hanami- 
dar. This view is strengthened by Maung 
Maung’s action in formally transferring the 
land to his father-in-law a few months 


substantially in is.sue on the case. 

The plaintiff admitted that in form at 
any rate, tlie transaction of 1902 between 
him and Elating ^laung was an outright sale 
for Rs. .V)0. It wa.s reported to tlie Revenue 
Surveyor as an absolute sale and notliing 
was said to tlie Revenue Surveyor about an 
option of re-purohase. 1 can see no reason 
for inferring that the parties contemplated 
a mortgage merely because of the correc- 
tion.s in red-ink wbicli .suggest some uncer¬ 
tainty as to whether it was to be classed 
as a mortgage or a .«ale. Looking to the 
unambiguous terms of the report itself, which 
was signed by tlie plaintiff, and to his ad¬ 
mission tliat he told tlie Surveyor nothing 
about an option of re-purchase, I think 
tlie coi'rections must be regarded as due to 
a clerical error. The learned Divisional 
Judge seems to be mistaken in attaching 
any significance to the entries Ngwo Shin 
Lekkan” and ' Mye Sliin Lekkan.” Ngwa 
Shin in this context means tlie person paying 
the money and Mye Shin” means the 
person selling the land. Exhibit 1 is en- 
dor.sed Ngwe Shin Lekkan,” because it is 
the foil given to the man who paid the 
money (t. c., Maung Maung) and Exhibit II 
i.s endorsed Mye Shin Lekkan” because it 
is the foil given to the man who sold the 
land, z.e., Maung ilaung who sold to San Thu. 

What the plaintiff alleges is that, though 
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the transaction at ZayathJa was to all out¬ 
ward appearances an absolute sale, yet it 
was governed by a previous oral agreement 
at Bassein by wliich they the plaintiff 
agreed to transfer his land for debt to 
San Thu on condition that San Thu would 
afterwards allow re-purcha«:e. It was for 
the plaintiff to prove this allegation. He 
said that the agreement at Bassein was 
witnessed by his brother Shwe Tha his 
sister's son-in-law Po Ke and his hired 
boatman Aung Gyi Shwe Tha and Aung 
Gyi were examined and corroborated tlie 
plaintiff. They are interested witnesses and 
their evidence must be regardad with sus¬ 
picion. Neither of the lower Courts appears 
to have thought it sutlicient to discharge 
the burden of proof as regards the alleged 
agreement and I am of the same opinion. 

The circumstances differ from those descril)- 
ed in the case of Ma Dun v. Mnung Ln O (1) 
cited by the Divisional Court, inasmuch as 
there waa in that ca«e a considerable body of 
evidence showing that at the time of muta¬ 
tion of names, the parties meant the transfer 
to operate as a mortgage. Here not a word 
about the alleged option to re-purchase was 
said at the time and, the evidence as to the pre¬ 
vious agreement to this effect i.s of the llimsiest 
kind, Tlie allegation that San Tim’s sou Ba 
Theiii afterwards sold the land hack to the 
plaintiff for Ks. 200 Us. l.’>0 down and 
Rs. 50 to be paid afterwards—is not support¬ 
ed by any reliable eviden-’e and is on the 
fact of it aUogetlier incredible. The plaintiff, 
no doubt, paid Rs. loO but as be was San 
Thu’s tenant at the time, tlie natural 
presumption is that tlie money was paid at 
rent. 

Even if the claim to exercise a right of 
re-purchase were established it is clear that 
the plaintiff ha.s lost the right since the 3rd 
defendant l.ian Thu bought the land. The 
plaintiff had held out San Thu as the ostensi¬ 
ble owner and himself us San Thu’.s tenant 
since 1902 and I concur in the view of the 
Divi.sional Court that the principle of section 
41 of tlie Transfer of Property Act must ba 
applied in favour of Lan Thu who is a 
honafidc transferee for consideration without 
notice. 

The appeal is dismissed. 

Appeal dismissed. 

(I) ■> L. B. B. -iOi 2 Bur. L. T. 105; 2 Ind. Cas. oV). 


c. 4 Bur. L. T. 76.) 

LOWER BURAIA CHIEF COURT. 
CiviL Regolar No. 281 ok 1910. 
March d, 1911. 

Pi'esent: —Mr. Justice Robinson. 

AlAUNG AUNG AJYAT and others_ 

Plaintiffs 




MA YWPjT and others—Defendants. 

Fraiul—Suit for declaration that decree is roid for 
.frnmt practised on the Court Ponnu burial >jround~~ 
Sappre.'ision of existence of Hindu Temple on land — 
Kffect of such suppression on the validity of the decree 
— Wluit constitutes fraud Settiny aside whole or part 
deerce—Consenf of the Ponna community-^Custom— 
Ob.<:ervances of Ponnas—Sanctity of burial yround’^ 
Conseeratioii—Removal of dead body. 

Two contractors purchased from the Trustees of the 
Ponna community a hurial ground, promising to give 
iho Ponnas another piece of land for buryingpurposes 
and to pay for the removal of the remains of the dead 
buried at the old cemetery to tlio new place, and the 
Court in a suit at the instance of four members of the 
community settled a scheme for carrying out tlio 
said transfer. After this, s*»me Ponnas sued for n 
tlcclaratioii tlmi the decree in the above suit was void, 
milking the trustees, the plaintiffs in the first suit and 
the con‘ractors, all defendants. On the date fixedfor 
tin? hearing of this sei'ond case, some Mridmsi Hindu.s 
were also made parties as the decree and transfer 
would atfcctii femfilo of theirs on the land. 


[t was contended that tho decree was obtained by 
practising a fi-aud on the Court when it was led to 
liolieve that the exchange of the burial ground with 
tho contractors was made known to, c.xplamcd to and 
accepted by, the whole Ponna community : 

i/e/d, that on the evidence, it was proved that tlio 
scheme was duly explained to tJio coinmimity and tlio 
minutes of the meeting of tho community properly 
represented what oocun’cd. 

It was further contended that the Court was 
not itiforiiie<l of the existence of a Madras! temple on 
part of the land and of the fact that tho Mudmsis liad 
an interest in it and that tho facts material for the 
Court to know were kept deliberately Prom tho Court: 


Held, that if tho Court had been informed of the 
temple it must have issued notice fo the Ma«lrQsis, who 
would have strenuously opjiosed tho scliomo and then 
I ho Oourl would have cither declined to entertain the 
scheme at all ormiglit have sanctioned the scheme 
except insofar as if affected tho Madrasis, or would 
at any rate have called upon the trustees to prove 
that they had the light t<» have the temple removed 
at will. 

Held, further, that as there was a stipprcssiuu of 
material facts which it was essenrial that tho Court 
should have before it and which might, and probably 
would, have caused it to arrive at a different decision, 
the docreo passed in tho previous suit for settling the 
scheme must bo set aside so far as it affected the 
land occupied by and for tho Madrasi temple. • 

Boiicdl V. Coots 27 h. U. Ch D. 424; Brook v. 
Lord }r>i 0 fsqrc, 46 Eng. Rep. 419; Pasujviti Nath 
Hots V. yartdo ftot, 30 C. 7IH, iTlied npon. 
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Amoii^ Ponims, cremation is conaidorod tiie Ix'tior 
way of (lispoain^ of their dead, and even if the 
dead are buried, no sign is maintained of where the 
^fravos are. No eustoin exists requiring therelntivos 
to go to the cemetery to invito their dead to fouata, nor 
does any peculiar rovoronce attach to the jrruvos 

or the romaina. The cemetorv is not consecrated and 

# 

a body once interred can bo disinterred ninl then 
cremated or removed to another place. 

J?a?nrao Xarayan v. Rustuynkhaii, 2(> 11. 108: In jv> 
Plumsteail ^Burial grnnnd\ h. K. Pro. I)iv. (180.5 ■ 
22o; at p 224; The Queen v. L U. 4 C^. U.407: 

10 B. and S'. 298; 38 b J Q It -28:20 L.T. 522; 17 
W. U. 765; T/ie JJector of St. (•eorgr'a Ilnnovey S'jiuire 
V. Stun7't, 93 Eng. Ucp. 1077; v. pr. Tri>itrnni, 

15 7'. L. R. 214, distinguished. 

Messrs. CltWi'aln and Patel, for Die Plaint¬ 
iffs. 

Messrs. C'oZman, l)as and Ixuttletlgc, for the 
Defendants Nos. 1 to 

Mr. Lentaigne witlt Mr. Hiva\iu, for tlie 
Defendant No. 9. 

JUDGMENT. —A suit, being No. iJ5o 
of 1909, was tiled in this Court on tlie 28tli 
Augii.st 1909 by four persons who are mem¬ 
bers of the Ponna community of Kangoon 
against Ma Ywet and Ma Hnirt Ifwin who 
were described as the registered land hold¬ 
ers of a burial ground and trustee.s for tlie 
Ponna community. The plaint set out tiiat 
the plaintiffs were members of the Ponna 
community whicli liad burial ground in 
the Thenbyu Circle and that the defendants 
were the trustees thereof; tliat the burial 
ground bad become un.snitable for tlie re¬ 
quirements of the community and tltat the 
defendants had, by an agreement dated the 
20thLebraary 1900, agreed with two person.s 
Kali Das and Abdul Habman, to convey 
the burial ground^ to them in consideration 
of the latter buying and conveying to the 
defendants another piece of land which was 
specified and on certain otlier terms. It 
alleged that the agreement had been sult- 
mitted to a very large and representative 
meeting of over^fOO Ponnas who unanimously 
approved of it on condition that tiie remains 
in the graves should be either cremated or 
reinterred in tlie new burial ground and 
that Kali Das should pay tiie cost thereof. 
A copy of the minutes of the meeting 
was annexed. It further recited that the 
proposal and the agreement has been ap¬ 
proved of by the Local Government on cer¬ 
tain conditions contained in a letter from the 
Collector annexed to the plaint. The pi-ayei 
was for a decree authorizing the transfer by 
the defendants of the old burial ground ; for 


the .settling of a scheme for tlie carrying out 
of the said tran.sfer and for the disposal 
thereof and for laying out of the new liiirial 
gi-uund in accordance with the terras of the 
.«aid agreement and for such further or otlier 
relief and directions as might be necessary or 
proper. 

The plaint was admitted and notice of the 
suit was ordered by advertisement. It was 
only adverti.sed. 

On 22nd November 1909, the defendant.s 
filed tlieir written statement admitting all 
the fact.s .stated and consenting to a decree. 
No one else appeareil and no objections were 
put forward. The Court directed the parties 
to .submit a draft scheme. This was done 
and on the loth December the scheme wa.s 
approved and a decree autliorising the trans¬ 
fer of the tru.st and the currying out of the 
agreement modified in accordance with Gov¬ 
ernment’s orders was passed. Tlie decree 
furtlier directeil the defendants i t hold the 
land to be given in excliange in trust for 
the purposes of a burial ground to be ad¬ 
ministered subject to the provisions of the 
Scheme. 

Thereafter, both the lands to be exchanged 
were surrendered to (iovernment and on the 
9t}i April 1910, conveyances were executed 
effecting tlio exchange. Then Kali Das and 
Abdul Rahman (whom I will hereafter 
throughout this judgment style “the con¬ 
tractors") commenced to cut trees, level the 
land and removes the graves. As .soon as 
they begin to do this, some Ponnas objected 
and went to the Commissioner of Police and 
on tlie Isfc June 1910, asiiit was filed pray¬ 
ing f«'r permanent <id interim and mandatory 
injunction. Por fear a suit for an injunction 
only miglit not be allowed, a second suit 
was filed on the 1st August 191u, praying 
that the .scheme and decree in C. R. No. .15;] 
—09, be declared void, for the settlement of 
the new scheme and for the appointment of 
new trustees in addition to tlie injunction. 
7'lie Secretary of State was not made a party 
as the period for notice on him had not e.xpired 
but as soon as it e.xpired a third suit was filed 
against liim, the trustee and the contractors 
for the same reliefs. It i.s .sufficient to sav 
that an injunction pending the decision of the 
case had been granted. 

Notices calling on persons interested to ap¬ 
pear were issued and on the 11th August 
1910, all three suits w'ore consolidated and 
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fixed for hearing on tlie 15th August. On 
that date certain Marirassi Hindus appeared 
and were made parties as the decree and 
the transfer would affect tl)e temple of theirs 
on the land. 

The following issues were framed:— 

1. Do the minutes of tlie meeting of 23rd 
September 1908, deposited with tlie financial 
Commissioner frnudnlently misrepresent what 
took place at the meeting. 

2. Were the persons who signed the docu¬ 
ment attached to .such minutes induce so to 
do l)y the fraud as alleged in paragraph IG 
of tlie plaint in C. R. 29d-:0nf the defendants 
OT- any of them and whichH 

M. ^Vas tlie Collector induced to alTect the 
exchange of the land and grant the old burial 
ground to the 7th and 8th defeTidants by the 
fraudulent misrepresentations or concealment 
as alleged in paragrapii 19 of tlie plaint in 
C. R. 296-10, of the defendants or any of 
thetn and whiclTr 

I. ^Vas the decree of this Hoiiorriiile Court 
in C. R. 353-it!* ol>tained liy tlie fraud of 
these d<"feridants or any of them and which'r 

«). Have the Ttli and Jr'th defendants above- 
named ob'^erved the conditions under which 
the old burial ground was transferred to 
tliemV 

ti. Have the first >.ix defendants done vir 
aided in doing or threatened to do any act’ in 
contravention of the terms under wliich the 
land was excdianged and the ohl burial ground 
transferred in the 7th and bth defendantsr' 

7. Is the present .suit brought itnna fide iov 
tlie benefit of the Roniia commnnityy 

S. Are th Hindu community represented 
by defendant No. 9 interested in the land in 
these questions and, if so, to wliat extent? 

9. Are the allegations made in paragraphs 

"> (l) to (G) of defendant No. 9’s written 

statement true and, if so, should the decree 
in C. R. 353—09 and the trandferbe set aside? 

10. Are the plaintiffs entitled to have the 
graves in any case retained on the land and 
to perform their ceremonies there? 

II. If the transfers are maintained, can the 
relatives of the persons buried in the land 
refuse to consent to the graves being opened? 

Put briefly, the ground on which tlie decree 
is challenged is that iheie was a fraud com¬ 
mitted on the Court in that it was led to 
believe by a collusive suit that the exchange 
with the contractors was made known to, ex¬ 
plained to, and accepted by the whole Ponua 


community whereas it was not; that the 
Court was led to believe that the 
Collector and through him the Finanoial 
Commissioner had full knowledge of all the 
facts, whereas they had been deceived; that 
the existence of a Madrassi temple on part of 
the land and that the Madrassis had an interest 
was concealed from the Court and the Col¬ 
lector, and that thus facts material for the 
Court to know were delibei’ately kept from 
the Court. 

A vast mass of evidence ha.s been led, but 
I do not consider it necessary to go into it in any 
great detail. The historj’’ of the land and 
of the transactions that led up to this case 
is not in di.spute. Many years ago Ko Moh 
and Ma Mali Gyi, the father and mother of 
ila Ywet and Ma Hnin Bwin, the present 
trustee, squated on a piece of Government 
land. If was tlien jungle waste and no one 
interfered with tliem. There is no record 
of anj' dedication by them but the land was 
always used as a burial ground for the Ponna 
community. In 1S79 the Chief Commissioner 
decided tliat they had no rights in the land 
but ho determined not to eject them and re¬ 
cognised tlieir occupation of it so long as 
it was used as a burial ground. No formal 
document was given. After the death of Ko 
Moh, Ma Mali Gyi looked after the cemetery. 
After her deatli, lier daughters did so. They 
were never elected trustees hut were recognis¬ 
ed as such by the oonunniiity. 

On the 25th February an ngreeiueiit 

was entered into between Ma Ywet and Afa 
Hnin Rwin (whom 1 will hereafter call the 
trustees) and tlie contraclors. The trustees 
were to get the burial ground transferred into 
their names a id w'hen this had been done 
the contractors were to buy a similar piece 
of land in the neighbourhood of Kyaiksnn^ 
The parties were then to exchange the two 
land.s. The contractors agreed to bear all the 
expenses of removing tlie buildings on the 
old burial ground to the new, of sinking a 
well and building a wall round the new 
liurial ground and of levelling the old burial 
ground and laying it out ns sites. These 
sites were to bo sold and then all expenses 
tliat had been incurred (of which the con- 
tractor.s undertook to keep proper accounts) 
were to be deducted from tlie proceed.s of the 
sale and the net balance divided equally, one- 
half to be held by the tru.stees in trust for 
the needs of the new burial ground. On the 
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;Ust Augnst 1906 the trustees filed a petition 
in the office of the Deputy Commissioner, 
Rangoon Town lands, setting out tfiat the 
old burial ground l)ad become unsuitable, 
that they had found a plot of land belonging 
to the contractors who were willing to 
exchange if Government would convert the 
old burial ground into a free hold, and that 
they would convert into building sites. 
The Deputy Commissioner was, for obvious 
reasons, willing to look favourably on a 
scheme which would remove a burial gnmnd 
from a populous part of the town, wilhout in¬ 
volving religious feeling. C)n the 7th Decem¬ 
ber 190:), the trustees and contractors in 
reply to his inquiry stated that they were will- 
ing to remove the buildings on tl.e old burial 
ground and level it. 

It then appears that Government approach¬ 
ed the trustees suggesting an exchange witli 
Government and on the V^th April 1907, the 
trustees appeared before tlie Deputy C’om- 
missiuner. They said tiiey personally would 
have no objection but were afraid that the 
contractors might claim damages for breach 
of the agreement. As regards tlie temple, 
they said it was begun about a year before 
and that they were agreeable to its being 
removed to the new ground or left where it 
was. Inquiries were certainl}' made as to this 
temple and then its erection was sanctioned. 
I bis was on the 26th February 1903 and 
the Municipality refused to take action f(U' 
its demolition though it was not erected in 
accordance witli the sanctioned plan. The 

next step was that ^ tlie Financial Commis¬ 
sioner made inquiries a.s to tiie agreement 
between the trustees and the contiactor.s 
and as a result Mr. Noyce and Mr. ilurjorjee 
appeared before the Deputy C ommissioner. 
I r. for tlie trustees, stated that they 

now had changed their minds; that they 
would not agree to the temple being left 
where it was hut demanded its removal to 
-the new site or that an equivalent temple 
e built there; that they required a well 
and tank and boundary wall for the new 
ground and an approach road. Further, tliey 
claimed as a condition, witliout which thei" 
would not consent, that they should be given 
an endowment equivalent to what they 

would have got out of an oxclmuge with the 
oontractors. 

were, of cour.se, absurd and 

r. urjopjee in his evidence states that the 


trustees and the contractor.s joined force.s and 
Mr Noyce piled on the agony witli the 
object of making G ivernment drop the idea 
of any excfmnge with it. lie says, he 
knew the temple was a Madrassi temple 
hut nothing about this was said to the 
(V)llector. The next admitted step i.«, that 
the Thngyi made iiujuirics as to whether 
Ma Vwet and Ma Ilnin Dwin were re¬ 
cognised by the cnminunity generally a.s 
trustees and a.s to who tlie influential I^onnas 
were who were cfjinpetent to voice the 
wishes of the community generally. He 
reported tliat Ma Y’wet and Ma Hnin 
Dwin weie recogni.sed as trustees and could 
speak for tlie community hut that five or 
six then stated that the trustees in future 
should he men. The.^e persons then filed a 
petition objecting to Mya Vwet and Ma Hnin 
Dwin as trustees on the grounds that they 
used part of the land for their private pur- 
po.sos, allowed buildings to he erected by other 
nationalities and so on. 

Mr. Durjorjee states that lie and Mr. 
Giles had been in communication with the 
Financial Commissioner about the matter 
and if i-s clear that Government eventually 
abandoned the scheme .of any exchange 
with it. It was prepared to meet the 
parties and carry out the agreement so 
far as its help was needed. The trustee.s 
and coritractor.s were informed of the con¬ 
ditions on which the exchange would be 
effected and Ex. 29P is their reply. 

After interviews with the Financial Com¬ 
missioner, Mr. Durjorjee says he advised 
that as large a meeting as po.ssihle of tlie 
Donnas should be convened in order to 
ascertain definitely whetlier the community 
as a wliole approved of the scheme. This 
meeting was held on the 23rd September 
190S and minutes of the proceedings were 
submitted to the Financial Commissioner. 
Eventually, the sanction of the Government 
of India was obtained and the parties were 
informed tliat tlie trustees should obtain 
the sanction of the Court and tlien the 
scheme would be carried out. Civil Re¬ 
gular No. .353 of 1909 was then filed and a 
decree as prayed was passed and a selieme 
for the management of the burial ground was 
pas.sed. 

As regards the meeting of the 23rd Sep¬ 
tember 1908, plaintiffs allege th it they were 
deceived, that they were told that the Govern- 
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Tneiit contemplated the resumption of the 
cemetery and lluit as there were no regular¬ 
ly appointed trustees, the two women were 
to be appointed trustees to protect against 
•the resumption. \ ery numerous witnesses 
were examined to prove this, and that at 
the meeting nothing was said about the 
agreement. They say tliey never heard 
of the agreement and were ignorant of all 
that had taken place. They admit the 
Thugyi and Akunwun came to inquire and 
it seems incredible that not the slightest 
•suggestion of the true facts should have 
reached them until the contractors cut tlie 
trees and dug up the graver. The evidence 
on the other side was far more frustworthv 
and, after Mr. Hurjorji's evidence, there can 
be no doubt that pluintitfs evidence was not 
true. I am satisfied that the scheme was 
duly explained to them and that the minutes 
properly represent what occurred. The 
signatures were, 1 am convinced, properly 
obtained and 1 have no hesitation in holding 
that the community was informed of what was 
in contemplaton. d hey agreed, because they 
thought that they would not ordy get a larger 
cemetery and better equipped Imt also a 
fund for its maintenance. The value of land 
has since then greatly fallen and it does not 
seem likely that, after all the expense that 
has been incurred, tliere will he nearly so 
large a fund. 1 believe also that the 
Madrassi communify has influenced some 
of them who were ill-disposed towards the 
trustees and some are broken Tonnas who 
are not admitted liy the re.<it. 

I must, therefeue, decide issues Nos. 1 
and 2 against the plaintiffs. 

Issue No. .S is practically a repetition of the 
others and 1 lirdd there was no fraud on the 
Collector. 

Issue No, 4 also fails as no other ground is 
really set up unless it be that the fact that 
Kali Das was tlie son-in-law cf ila Ywet was 
not disclosed, hlven if it was not, tlie ques¬ 
tion to he decided would have been whether 
the exchange was for the benefit of the com¬ 
munity, and not whether Kali Das was likely 
to make a good thing out of it. 

As to the observances in connection with 
the r dead, I am not sati.^fied that any case 
has been made out. The evidence in support 
of the allegation tlmt it is a rule that the 
relatives must go to the cemeterj' to invite 
their dead to feasts is not convincing. It 


does not seem to have been regularly done 
and it is admitted that cremation ia the 
better way and even if the dead are buried 
no sign of where the graves are ia maintained. 
The trustees produced a Pandit who denies 
any such practice and it has not been proved. 
As to the temple, it is clear that its existence 
and the possible rights of Madrassis were 
never mentioned. I am not, perhaps concerned 
with what the Collector or the Government 
knew about it but there is very little doubt 
that it was understood that it belonged 
to the Ponnas. The Court was not told of 
if. If it had been it is certain, it must have 
issued notice to the Madrassis and it seems 
also fairly certain that they would have 
strenuously opposed the scheme. Their 
temple which had cost tliem a considerable 
amount would be removed and their God 
desecrated. Had tliey raised any objection, 
it is also clear that tlie Court would have 
either declined to entertain the scheme at all 
or would, at any rate, have called upon the 
tiu.stees to prove that tliey Imd the right to 
r move them at will. Or, it might have 
sanctioned the scheme e.xcepfc in so far as it 
atfeefod the ^ladras.si'’. 

'I he trustees .assert tliat the arrangement 
had all along been that the Madrassis would 
remove whenever called upon to do so. They 
say that they were informed during the 
negotiations with Government that they 
might liave to i*emove, and that the Madrassis 
.said that they did not beleive Ifie Government 
would ever agree but tliat, in the unlikely 
event of their doing so, they would peaceably 
quit and remove tlieir temple. Now, I am 
uriablete believe this story. It rests on the 
sole evidence of Ida Ywet and Kali Das who 
are now most interested. It is, on the face 
of it most improbable and is flatly denied. I 
consider that Ma Vwet must have known 
that the application to build was for a temple 
and she knew a temple was built and was 
being enlarged. Much has been made of the 
Madrassi’s minute book but 1 cannot see that 
it really help.s to a solution. The trustees» 
and the contractors could hardly have failed j 
to realize the existence of the temple and the I 
position of the Madrassis would effect the 
Court's decision and I am of opinion that it 
was intentionally kept back from the Court. 

It i.s no excuse to say their Counsel were 
informed, and decided that they were not 
necessary parties. 



INDIAN OASES. 


785 


Vol. X] 

MACNCt AUNG HYAT V. hlk YWET. 

As to what amounts to a fraud on the 
Court there is no doubt. It is not equivalent 
to moral fraud, but what in the eye of a 
Court of Equity amounts to a fraud. If 
materials necessary to enable the Court to 
form a fair judgment were withheld, though 
within the knowledge of the party, that would 
be a fraud on the Court. If tlie facts witli- 

held were material and might have led the 
Court to arrive at a different decision, there 
would be fraud. In Boswell v. Cooks (1), 
Baggallay, L. J., says that the duty of 
person dealing with a Court of Justice is 
either to abstain from laying any information 
before the Court in order to obtaiii the ap¬ 
proval or he must lay before it all the in¬ 
formation he possesses and wliich it is 
material that the Court sliould have to enable 
it to form a judgment on the subject under 
its consideration. This follows the decision 
in Brook v. Lord Mootsqure (2). There was 
in this case a suppression of material facts 
which it was essential that the Court sliould 
have before it and which might and probably 
would have caused it to arrive at a different 
decision. The decree must, tlierefore, beset 
aside so far as it affects tlie land occupied by 
the Madrassi temple. 

I have now to consider tlie question whether 
this must result in the whole decree being 
set aside or whether there having been no 
fraud so far as the Ponnas were concerned, 
it can or should be set aside in its entirety. 
I do not think I am compelled to set it aside 
altogetlier. The Ponna plaintiffs have failed 
entirely to make out their case and the 
trustees, the contractors and the otlier Ponnas 

should not, I think, be made to suffer, if it is 

not an e.ssential result from my decision as to 
the Madrassis. The Government Advocate 
appeared and stated that Government did 
not desire to take part, in the suit and would 
accept any decision arrived at. The decree 
is capable of execution even tliougb set 
aside in part though it may be necessary 
to execute fresh conveyances. Pasupnfi y>a(h 
Bose v. Nando Lnl (S) is an authority that a 
decree obtained by fraud may be .set aside 
as against one party and remain as regards 
another and that was a decree for partition. 
I am, therefore, of opinion tliat the whole 
decree need not be set aside. 

(1) 27 L. U. Ch Div. 424. 

12) 46 Knp. Hep. 41U. 

(a) 30 C. 718. 


The decree passed in C. R. 35J-09 is, there¬ 
fore, set aside in so far as it affects the land 
occupied by and for the Madrassi temple, 
but no further. The scheme for tlie manage¬ 
ment of the new burial ground can stand 
for the present and until it is amended, if 
neces.sary, in due course of law. 

There remains four issues, Nos. 5, b, 10 
and 11 for decision. The two last are more or 
less involved in the main case. I have held 
that the Ponnas’ religion does not require any 
invitations to the dead to he given at the 
graves. So far as the evidence goes, no pecu¬ 
liar reverence attaches to the graves or the 
remains so far as tiieir religious rules or 
practice are concerned. The agreement is 
that the remains should be either cremated 
and the ashes of forehead bone sent to the 
(ianges or tiiat tliey should be re-interred in 
the new cemetery. In except possibly a few 
instances, it will be impossible to know 
whose the remains are and if there was any 
rule or practice of really binding force, it is 
hard to understand bow so many respectable 
Ponnas, most if not alt of whom have rela¬ 
tives buried there, should deny it. Besides 
this I cannot overlook the fact that the 
question of dealing with the remains was 
laid before the community and was agreed 

to. 

As to issue No. 11,it is urged thatthe Ponna 
religion lays down that a body once interred 
should never be disinterred. As to tliis I 
am of opinion that the proposition has not 
only not been established, but that it has 
been proved that it would be a meritorious 
act to disinter and cremate and send the 
ashes to the Ganges when the relatives were 
able to do so. Mr. Ginvala relies on a case 
reported in Rumrao Nariii/an v. Itusfumkhan 
(4) but that related to Muhammadans, 
lie also refers to In re Plumstend 'Burial 
Oronn'V (5), Queen v. Twise (6). The 
Rector of Oeoige's Hanoner Square v. 

Stuart (7) and the Queen v. Dr. Tristram 
(8). These are all cases dealing with con¬ 
secrated ground 'vhereas there is no consecra¬ 
tion in the present case. He urges that the 
religious duty to visit the graves, to invite, 

(4) 20 H. 108. 

(5) ij. R. Pro. Dov. 0890) 225 at \\ 234. 

(C) L. 11 4 Q. H 407; 10 H.and S. 298; 38 b •!, 
(). H. 228; 20 h. T. 522; 17 W. U. 705. 

(7) 93 Kug. Udi». 1077. 

(8) 15 T. L. U. 214, 
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\oAge(\ a frosh complaint alleging the commiseion 
of a fresh offence by the nccnsech 

}leh1y that tlie complaint was barred under section 
15 of the Merchandise Marks Act. 

When the language of a statute in its ordinary 
moaning and grammatical construction leads to a 
manifest contnnliction of the apparent purpose of the 
enactment, a construction may be put upon it which 
modifies the meaning of the words. 

The intention of the Legislature will be frustrated 
if it is held that the owner of a trade-mark can stand 
by for several years while his trade-mark is being 
infringed continuously and tlien bring a criminal 
complaint in respect of some recent instance in which 
there has been an infringement. To interpret the 
section in that way would reduce its jirovisions to a 
nullity, for it woidd entirely remove the bar of limi- 
tation except iu cases where tlio series of infringe¬ 
ments has actually ceased. 

Ruppol V. Pimuusnn my T^van, 22 Jl. 4SS, followed. 

Appeal against the order of the Sessions 
Judge, Prome, in Criminal Revision No. 2-1-") 
of 1910, directing further inquirj' into the 
case against the applicant in re.spect of an 

offence punishable under section 482, Indian 

Penal Code. 

Mr. D. N. PaUtj for tlie Applicant. 

Mr. MacDonnely for the Respondent. 

JUDGMENT.— The accused Mahomed 
Jewa Motalla was prosecuted under sec¬ 
tion 4S2, Indian ]*enal Code, for using false 
trade-mark, the charge against him being 
that be sold oil which was not oil manu¬ 
factured by the Rurma Oil Company, Limit¬ 
ed, in second-hand tins of that Company’s 
make without obliterating the Company’s 
trade-mark on the tins. 

Previously, in 1908, the accused had been 

prosecuted for a similar offence, hut he was 
acquitted as the Magistrate held that there 
was no fraudulent intent. Application was 
made to the Local Government to appeal, hut 
the Government declined to do so. 

In 1910 Motalla was again prosecuted on a 
similar complaint but lie was again acquitted 
this time on the ground of limitation. The 
Magistrate relied on the Madras ruling in 
liuppeJ V. Ponnusau'my Tevan (1) as authority 
for holding that the complaint was time- 
barred. 

Ihe Company by tlieir agent thereupon 
lodged a fresh complaint alleging the com- 
mision of a fresli offence by the accused on 
the 26th July 19IC. The District Magistrate 
dismissed this complaint on the ground of 
limitation citing the Madras ruling above 
referred to. Rut the Sessions Judge in 
revision dissented from the Jladras ruling 
(1) 22 M. 488. 


set aside the dismissal and directed that 
further inquiry should be made into the 
complaint. 

The accused has now moved this Court in 
revision to set aside the Sessions Judge’s order 
and confirm the dismissal of the complaint. 

The question for decision is whether the in¬ 
terpretation put upon section 15 of the Mer¬ 
chandise Marks Act, 1889, by the Madras 
High Court in the case above cited should be 
followed. 

The section provides that no prosecution 
under the sections of the Indian Penal Code 
relating to trade-marks, etc., shall be com¬ 
menced after the expiration of three j'^ears, 
next after the commission of the offence or 
one year after the first discovery thereof by 
the prosecutor whichever expiration first 
happens.” It is urged that **the offence” 
means the offence of wliich cognisance is 
being taken by the Magistrate, i. e , in this 
particular case, offence alleged to have been 
committed on the 26lh July 1910, and the 
Sessions Judge has held that this is the 
right interpretation. He considers that each 
sale of oil by the accused in the Company’s 
tins being a fresli offence gives a new start¬ 
ing point for calculating limitation under 
section 15. This is, no doubt, the ordinary 
menning of tlie words. The Sessions Judge 
cites the observation of Ryles, J. (Broom’s 
Legal Maxims, page 422) that statutes most 
be read in their popular, natural and ordinary 
.sense, unless there is reason upon their face 
to believe that thej' were not intended to bear 
that costruction: also the dictum of Pollock, 

C. R. (ihid) that ’when the intention of the 
Legislature is not clear, we must adhere to 
the natural import of the words.” The next 
sentence of the judgment of Pollock, 0. B., is 
as follows:—“But when it is clear wliat the 
Legislature intended, we are bound to give 
effect to it notwithstanding some apparent 
deficiency in the language used.” Thus some 
latitude of construction is permissible in 
order to give effect to the true intention of 
the Legislature. In Alaxwell’s Interpreta¬ 
tion of Statutes, it is remarked (page 30) that 
tlie literal construction has in general but 
prima facie preference.” “To arrive at the 
real meaning it is always necessary to get 
an exact conception of the aim, scope and 
object of tlie enactment,” The circum¬ 
stances with reference to which the words 
were used have to be considered. In another 



INDIAN OASES. 


789 


Vol. X] 


DHAMUALOKA V, BHPEKOK. 

Chapter of the same work (page 344:), it 
is remarked chat “when the language of 
a statute in its ordinary meaning and 
grammatical constructions leads to a manifest 
contradiction of the apparent purpose of the 
enactment, a construction may be put upon 
it which modifies the meaning of the words 
and even the structure of the sentence.” 

There can be no doubt, I think, as to 
the intention of the Legislature in enacting 
section 15. It was intended that if a trade* 
mark be infringed, the person aggrieved 
should be able to prosecute the offender 
criminally within three years of the in¬ 
fringement or one year after the infringe¬ 
ment is discovered. If criminal proceedings 
are not taken within the time limited by 
the section, the owner of the trade-mark 
was to be left to the ordinary civil remedy 
of an injunction. The intention of the 
Legislature will be frustrated if it is held 
that the owner of a trade-mark can stand 
by for several years while his trade-mark 
is being infringed continuously and then 
bring a criminal complaint in respect of 
some recent instance in which there has 
been infringement. To interpret tlie section 
in that way would reduce its provisions to 
a nullity, for it would entirely remove the 
bar of limitation except in cases where 

the series of infringements has actually 
oeased. 

Moreover, the words of the section are 
not free from ambiguity as they stand. If 
it had been intended that the words next 
after the commission of the offence” should 
be read in their ordinary literal sense, the 
use of the qualifying word “first” before 
the word “discover” would be meaning¬ 
less. The word “first discovery” cannot 
reasonably be applied to the last of a long 
series of similar offences extending without 
interruption throughout several years to the 
knowledge of the prosecutor. In my opinion, 
they can refer only to the first offence of 
the^ series which comes to his knowledge. 
This is the interpretation adopted by the 
Madras High Court in the case already 
cited above and I think we should adopt 
it here. 

It appears that at some time before the 
District Magistrate passed the order of dis¬ 
missal in this case, the Burma Oil Company, 
Limited, had obtained a civil injunction res¬ 
training the acoQsed from selling his oil 


in their tins. There was, therefore, no sub¬ 
stantial justification for continuing the 
criminal prosecution. Even if the Sessions 
Judge’s interpretation of section 15 were 
correct, I think he should have hesitated 
in the circumstances to interfere in revision 
with the order dismissing the complaint. 

The Sessions Judge’s order is set aside 
and the order di.smissing the complaint is 
restored. The costs of the accu.sed in all 
Courts will be borne by the complainant. 
The Advocate’s fee is fixed at two gold 
mohnrs. 


(s, c. 1 fftir. \j. T. Hi.) 

LOWER liUKMA CHIEF COURT. 
CRIMINAL Revision No. .'JTSB of 1910. 

January 31, 1911. 

Present: —Mr. Justice Twomey. 

U. UHAMMALOEA. alias COLVXN- 

Apflicant 

versus 

E M RE ROR—Responi'Ent. 

C' i'ftiK'il Fi occdnic Code (Act I’ of 1898^, *>'. 108 (hj, 

451 _ Sccurify for good behaciour—Venal Code (Art 

XLV of ViGOJ, l^SA^Intcntion to pruvoJic JeeU 
ings of cnmitij bctivcen Christian.^ and Buddhii^tit— 
nights and duties of religions preachers. 

Section 451 of tlte Criminal Procedure Code applies 

only to trials and an inquiry under section lOS (fc) is 

not a trial. A .Magistrate, who is a Kuropean British 
subject and a Justice of the Peace, is competent to hold 
an inquiry under section 108 against a Kuropean 
British subject. 

In order to sustain an order under section 108 (fe) 
of the Criminal Procedure Code, it is not suHicicni to 
prove that the language used was highly offensive to 
a eomuiunity but it must bo shown that the applicant 
intended to provoke feelings of enmity or hatred bo- 
tween two communities. It is not necessary, however, 
that he should have stieceeded in e.xciting such 
feelings if deliberate intention to do so can be 

inferred. 

Preachers are at liberty to descant on the errors of 
other religions and to extol their own faith to the 
skies. But they may not consciously inflame the 
minds of their hearers by holding up the ministers 
and followers of other religions to public execration. 

What muv be harmless when merely printed in an 
English Imok may be highly inllammatory when trans- 
lated into an Oriental language and served out with 
spicy comments to an audience of Orientals in a 
public addix'ss. 

In estimating the intentiou and probable effect of a 
man’s public utterances, it is proper to consider not 
only the personality of the speaker but the tone and 
spirit of the speeches and also the circumstances in 
whiob be spoke. 

Review of the order of the District Ma¬ 
gistrate of Amherst, dated the 24th No- 
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vember 1910, passed in Criminal Miscel¬ 
laneous No. 71 of 1910. 

FACTS.—The petitioner was ordered to 
be bound over for one year with two sureties 
for Rs, 1,000 each for good behaviour under 
section 10b (/>) of the Criminal Procedure 
Code by the District Magistrate of Amherst 
on 24th November 1910, He applied for 
revision of tlie order on the following 
grounds: — 

(a) that the learned District Magistrate 
erred in refusing to inquire into the peti¬ 
tioner s case as a European British subject 
by a jury; 

v/j) that the learned Magistrate was 
wrong in refusing to summon two defence 
witnesses on insufficient grounds; 

(r) that the lower Court should have 
considered the evidence for the prosecution 
and the defence with due weight; 

(il) that there was no recorded evidence 
to show that the petitioner promoted oi‘ 
attempted to promote enmity and hatred 
between Christians and Buddhists by liis 
sermons; 

(e) that the learned Magistrate was wrong 
in anticipating enmity and hatred between 
Christians and Buddhists without any evi¬ 
dence even from the prosecution wit¬ 
nesses; 

(/) that the Magistrate had improperly 
refused time to furnish suretie.s. 

Messrs. Harvey and Mg, Ch t Hlaing, for 
the Applicant. 

Mr. fuitleilge^ for the Crown. 

J L' DGMENT.—The applicant Colvin, 
alias U Dhammaloka, is an Irishmarj who 
has become a Buddhist hponnygi. He has 
been placed on security by the District 
Magistrate, Amherst, under section 108 (/>), 
Code of Criminal Procedure, for orally dis¬ 
seminating Hiatter, the publication of which 
is punishable under section 153A, Indian 
Penal Code. Section 15.3A provides for the 
punishment of any person who by words 
spoken or written, promotes or attempts 
to promote feelings of enmity or hatred 
between different classes of His Majesty’s 
subjects. The prosecution was instituted 
because the applicant made a scurrilous 
attack on the Christian religion and its 
Ministers in three addresses which he de¬ 
livered through interpreters to large Burmese 
audiences at Moulmein on the 29th 


October, 1st November, and 5th November 
1910. 

The first ground of the application for 
revision is that the applicant’s claim for a 
jury should have been allowed by the Dis¬ 
trict Magistrate. There is no force at all in 
this objection. Section 451 of the Code 
of Criminal Procedure provides that European 
British subject may claim a jury in 
trials. But an inquiry under Chapter VIII 
of the Code is not a trial. The inquiry in 
this case was held by the District Ma¬ 
gistrate, Arahersf, who is a European British 
subject and a Justice of the Peace, and was, 
therefore, competent to hold the inquiry under 
section 443, Criminal Procedure Code. 

It is next urged that the District Ma¬ 
gistrate refused on insufficient grounds to 
summon two of the witnesses cited for the 
defence. The names of the two witnesses 
referred to were not included in the list 
at first put in by the applicant. An oral 
application was made for summonses on 
these witnesses- on the day before the hear¬ 
ing. The applicant declined to explain why 
they were wanted but admitted that they were 
not present when his addresses were de¬ 
livered. I think in the (urcumstances the 
District Magistrate h|ad power under section 
257, Criminal Procedure Code, to refuse sum¬ 
monses on these witnesses. 

According to the third prosecution witness 
the applicant in his address of the 29th Octo¬ 
ber said inter alia: The American Missionary 
Baptists are the biggest blackguards that 
ever existed.” He also told his hearers 
that if any Christian minister came to them 
they should repeat what he had told them. 

Two witnesses describe from their recollec¬ 
tion what the applicant said in his address 
of the 1st November to an assembly of 
from 1,000 to 2,COO Burmese. Christian 
ministers were represented as addicted to 
immorality and as going about each with 
a bihle, a bottle of whisky and a knife. 

He referred to convents as places in which 
numberless infants are born and then buried 
in quicklime and one of the two witnesses says 
tliat the applicant referred to the Pounder 
of the Christian religon as “the son of a 
carpenter, born in filth.” He concluded his 
address by asking Burmese Christians to 
return to Buddhism. In his defence the 
applicant denied the accuracy of the accounts 
given by the witnesses uf the addresses of 
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the 29fch Octob3r and 1st Xovembar. He 
said they were only pxrtly correct but he 
did not state which parts were correct and 
made no attempt to prove what he really 
said. A shorthand writer was present at 
the lecture of 5th November, and his 
verbatim report of it has baen put in evi* 
dence. The substantial accuracy of the re¬ 
port is admitted. Among the statements 
made by the applicant on that occasion was 
the following*. -The Christian missionary has 
come to Burma to convert the people to 
Christianity and secondly to destroy the 
customs of the people, to destroy every¬ 
thing that has been in Burma for 2.000 
years. He gave a highly coloured account 
of the Inquisition, describing how thousands 
of men, women and children svere killel 
every month and hundreds and thousands 
of young girls taken by the priests for 
immoral purposes. Further on, the audience 
was informed that nine million women were 
put to death on accusations of witchcraft 
by the Christian Church, all in the name 
of Christianity and Christ. Finally it was 
said that Christianity is to-day tlie same 
devil as it was 2,000 years ago; but at 
present its power has gone, its wing.s Imvirjg 
been clipped by science. 

The defence was that the statements of 
which exception is taken were called by 
the applicant from various books, and that 
his object was only to deter Burmese 
Buddhists from becoming Christians and to 
induce Burmese Christians to become Bud- 
dliist.s. There can be no doubt that the 
language used by the applicant was highly 
offensive to Christians. But this is not 
sutiicient. The order under section 108 can 
be sustained only if it is clear that lie in¬ 
tended to provoke feelings of enmity or 
liatred between Christians and Buddhists. 
It is not necessary, however, that he should 
have succeeded in exciting such feelings, if 
a deliberate intention to do so can he in¬ 
ferred. And it is no defence to plead that 
his object was merely to gain converts to 
Buddhism. That is an entirely lawful object; 
but it roust not be pursued in a man¬ 
ner forbidden by law. Preachers are at 
liberty to descant on the errors of other 
religions and to extol their own faith to 
the skies. But they may not consciously 
inflame the minds of their hearers by hold¬ 
ing up the ministers and followers of an¬ 


other religion to public execration. Nor is 
there any force in tlie plea tliat the 
offensive statements complained of in their 
case are based upon hooks wliich are ac¬ 
cessible to English readers. What may 
he liarmless wlien merely piinted in an 
Engli.sh book may be highly infl-irnmatory 
when translated into an Oriental language 
and served out w’ith spicy comnient.s to an 
audience of Orientals in a public address. 

In estimating the intention and proiiable 
effect of sucli utterance.s it is proper to 
consider not only the personality of the 
speaker but the circumstances in wliich he 
spoke. The majority of tlie auvlience w'ere 
presumably uneducated persons witli no 
means of checking the extravagant statements 
that were made. They would he the more 
inciii.ed to believe them as the speaker w'as 
by birth a European and presumably a 
Christian. The audience was composed 
chiefly of Buddhist sulijects of a (Tiri.stian 
Government. The lurid picture of liorr<n*s 
done in the name of Cliri.stianity and the 
attacks on Christian ministers as a class were, 
in my opinion, calculated to excite ill-feel¬ 
ing in tlie tnind.s of .such auditors towards 
Christians in general. From the tone and 
spirit of the speeches there can he little 
doubt that this result was contemplated hy 
the speaker. He made liardly any reference 
to Cliristian dogmas or to the Christian 
code of morals, but devoted himself chiefly 
to attacks on Christian ministers as a class. 
He recited the terrible deeds done hy 
Christian priests long ago and attiibuted 
the deepest licentiousness and hypocrisy to 
the Christian ministers, of the present day. 
This appears to be the language of spleen 
rather than that of true mi.ssionary ardour. 
I think it is a fair inference that tlie 
applicant intended to produce in tlie 
minds of his ignorant hearers siicli feel¬ 
ings as are described in section 158A, Indian 
Penal Code, and as the objectionable 
matter was uttered with variations in several 
public addresses, there was an attempt 
to ‘ dissemicate” it, i. e, to scatter it 
abroad, as contemplated in section lOf, 
Criminal Procedure Code. The application is 
dismissed. 

J pphcation disminseil. 
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In the matter of Charles silv . n >. 

(s. f.4Bur. L. T. S7.) 

LOWER. BURMA CHIEF COURT. 

MiSlELLANEuCS CiVIL ApI'EAL Xo. 16 

OK 1910. 

January 23, 1911. 

Present :— Mr. Justice Twomey and 
^Ir. Justice Parlett. 

In the matter of an Appeal oj CHARLES 
STEVENS— Insolvent. 

Prcsidcnc]) Toicns Iiisolvcncj Act (111 of l{)0dj, s. 15 
—.Id ni 12 17c-. C. 21J, s. 41—Debtor 
obtdininy pcfnoniil (li.<cli(irije—Iliyhf to apply again in 
rc$pcct of fresh debts. 

The petitioner who had tiled uii insolvency case in 
1904 and had been granted liis pcr.-^onal discharge, 
again tiled a fresh petition of insolvency in respect 
of debts contracted subsetjnent to liis personal dis¬ 
charge: 

Hcldy that there was nothing in the Insolvency Act 
or in the new Act of 1909 to j)revent an undischarged 
debtor from filing a fresli petition in respect of fresh 
debts. 

Morgan v. Knight, (1804) 33 L. J. (C. 1’.) lO.S- 
16 C. B. iN.s.) 069; 9 L T. 803; 12 W. R. 428, /-.c 
parte IIu/ao//, K. L. R 1879 (C. D.) XU P. 380; 
tfopal v. Uhanji Dantji, 20 B. I7l, relied upon. 

Mr. Aan/'t, for the Appellant. 

M. Vertannes for iMr. Patel, for the 6th 
Creditor, 

JUDGMENT. 

Twomey, J. —The petitioner Stevens tiled a 
petition of insolvency in 1901- and was grant¬ 
ed his personal di.sclmrge on the 2nd May 
1904. No furt))er steps were taken by the 
debtor or the creditors in that insolvency, 
but on 8th December 1909, the debtor filed 
a fresh petition of insolvency in respect of 
debts contracted subsequent to his personal 
discharge. The petition was refused on 
the ground that the debtor was bound to 
obtain his final discharge under the earlier 
insolvency before filing a fresh petition. 
This order was passed on 1.3th January 1910. 
The new Act (Presidency Towns Insolvency 
Act 1909—Act III of 1909) liad come into 
force in Rangoon on 1st January 1010. 

The learned Judge cited no authority in 
support of the view which he took. We have 
been referred to the English case, ^Jorgan v. 
Knight (1), which shows that in England 
there is no objection to a man becoming a 
bankrupt a second time before he has re¬ 
ceived his final discharge under the first 
bankruptcy This decision was followed in 
the case AV parte Watson (2). It was followed 

(1) 33 L. J. (C. R.) 186; lo C. B. (.v. s.) 669- 9 B T 
503; 12 W. R. 428. 

(2) E. L. R. 1879 (C. D.) XII P.380. 
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also in the Bombay case, Dossa Gopal v. 
Bhanji Damji (3), in which the Bench held 
that there was no reason why an insolvent 
under the Indian Insolvency Act (Statute 
11 and 12 Vic. C. 21), who had only obtain¬ 
ed his personal discharge under section 47 
should not subsequently be again adjudicat¬ 
ed an insolvent on the petition of a creditor. 
The present case is different inasmuch 
as the petitions in both the first insolvency 
and the second insolvency are filed by the 
debtor. But we can find nothing in the 
Indian Insolvency Act or in the new Act of 
1909 which prevents an undischarged debtor 
from filing a fresh petition in respect of fresh 
debts. The appeal is opposed by only one cre¬ 
ditor for Rs. 200, the total amount of indebt- 
edne.ss being Rs. 3,495 and the learned Advo¬ 
cate for this creditor isunableto site authority 
in support of the Judge’s order. The power 
conferred by section 15 of the Act of 1909 
i.s discretitinary but we are of opinion that 
the rea.son given by the learned Judge for 
refusing an adjudication in this case is not a 
valid reason. We, therefore, allow this 
appeal and direct that an order of adjudica¬ 
tion shall be passed. Appellant’s costs will 
be borne by the oppo.sing creditor. Advocate’s 
fees two gold mohnrs. 

Parlett, J.— 1 concur. 

Appeal allowed, 

(3) 26 B. 171. 


(f<. f. 4 Bur. ]>. T. 87.) 

LOWERBURMA CHIEF COURT. 

Criminal Appeal No. 12 of 1911. 
February 17, 1911. 

Present: —Mr. Justice Twomey. 

T. U. S. CHARI— Appellant—Accfsed 

versus 

EM P EROR— Respondent. 

Burma (lainbling Act (I of 1899^, ss, 3,7, 12_ 

Common gaming house”—Presumption under s. 7_ 

U hethcr rrbutted by ciirunisfanccs—Pevision — Power to 
interfere with sentences of persons who have not appealed. 

Whore there is no independent ovideneo as to the 
actiml taking of eomniiRsion by the accused and 
the convietion of the accused rests on the bare pre¬ 
sumption coupled with the discovery of the instru- 
ments of gaming under section 7 of the Burma Gambl- 
ing Act, it is iK'cossary to consider vor}- carefully 
whether the legal presumption is rebutted by the 
circumstances of the case and by the evidence pro¬ 
duced for the defence. 

^ In exercise of its rcvisional jurisdiction, the High 
Court can, on the apjieal of one accused, deal with 


INDIAN CASES 


703 


Vol. X] 

CHARI f. EJIPEROR. 

the aonteuccs passed on the other co-aecusod who 
have not appealed. 

Appeal from tbe order of the Eastern Sub* 
Divisional Magistrate, Rangoon, passed in 
Criminal Trial No. t>58 of 1910; convicting 
the accused under section 12A of the Burma 
Gambling Act and sentencing him to a tine 
of Rs. 51 or in default three weeks’ rigoious 
imprisonment. 

Mr. Lambert^ for the Appellant. 

Mr.R«t/Zcd{ 7 e, for the Respondent. 

JUDGMENT.—The appellant is a law¬ 
yer’s clerk living in ilogul Street. The 
Superintendent of Police received informa¬ 
tion that the appellant’s abode was *a com¬ 
mon gaming house” and issued a search 
warrant under the Gambling Act. Tbe place 
was entered by tbe Police about 7-30 one 
evening and tlie appellant and six other 
persons were found seated in a ring round a 
carpet. Some of them had card.s in their 
hands and there were more cards on the 
carpet. Rupees 3 odd in cash was also 
found on the carpet and several of the 
men had heaps of cow’ries in front of tliem 
while the appellant had in front of liim a 
small tin box containing Rs. 21. It is not 
disputed that the appellant was playing cards 
with some of the other men for money. But 
it is denied that any commission was taken 
by the appellant or that the place was in 
any respect a ‘ common gaming house” as 
detiued in section 3 of the Gambling Act. 
The warrant was regularly issued and there 
was no irregularity in the manner of its exe¬ 
cution. Ihere can be no doubt that the 
presumption set out in section 7 of the Act 
arose in the case. It is, however, one of those 
cases in which there is no independent evi • 
dence as to tlie actual taking of commission. 
The conviction of the appellant and his 
companions rests entirely on the bare presump¬ 
tion under section 7 coupled with the dis¬ 
covery of instruments of gaming under the 
warrant. In such cases it is necessary to 
consider very carefully whether the legal pre¬ 
sumption is rebutted by the circumstances of 
the case and by the evidence produced for 
the defence. 

Several of the six persons who were found 
in the appellant’s room were inmates of the 
same house. The others state that they had 
come to the appellant on business of various 
kinds and there is no special reason for dis¬ 
crediting their statements as the appellant 


is a lawyer’s clerk and the hour was not 
lute. 

The prosecution evidence shows that only 
some of the six persons were actually play¬ 
ing, the others being presumably mere 
onlookers. 

Tbe game played was a variety of Vrag 
v3'>Vli is not commonly a game played by a 
large number of players. Apart from the 
artiticial presumption under section 7 of the 
Act, the circuinstance.s do not prima facie 
suggest tliat there was anything more tlian a 
friendly game of cards in which the appellant 
as ho.st took an equal cljance of profit or loss 
witli his guests. The appellant called .several 
apparently respectable persons of his ac¬ 
quaintance wlio frequently played cards at his 
house arjcl who stated that no commission 
was taken by the appellant on these occa¬ 
sions. The Sub-Divisional Magistrate con¬ 
sidered that the statements of these witnesses 
were unreliable but has given no reason for 
tliis opinion. 

It appears to me that in the absence of 
any independent evidence to strengthen the 
presumption under section 7, it must be held 
that the presumption is not in accordance 
with tlie probabilities of this particular case 
and that it is rebutted by the evidence for 
the defence. 

The conviction under section 12 of the 
Gambling Act and the sentence are set aside 
and the fine of Hs. 51 paid by the appellant 
w'ill be refunded to him. The cash, etc., 
taken from him at the time of the raid will 
also be returned to him. 

The sentences imposed on the remaining 
six accused under section 11 of the Gambl¬ 
ing Act were also appealable under the ruling 
in Ba Thaw v. King-Emperor (1). But they 
were apparently not aware of this and they 
did not appeal. It seems right in the cir¬ 
cumstances that the sentences on these six 
persons should be dealt with in revision 

In exercise of the revisional powers of the 
Court and for the reason.s set forth above, 1 
set aside the convictions and sentences of the 
remaining six accused and direct that tbe 
fines of Rs. 15 each paid by them shall be 
refunded and that any cash etc. confiscated 
from them shall also be restored. 

(1) -tL. T). K. 354; 9 Cr. L. J. 36l>. 
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(s. c. 4 Bur. L. T. 89.) 

LOWER BURMA CHIEF COURT. 

Civil Regular No. 419 op 1908. 

March ;^0, 1909. 

Present :—Mr. Justice Bell. 

A. R. A. R. S. M. SOMASUNDARAM 
CHETTY- Plaintiff 

versus 

S. M. R. M. MUTHUVEERAPPA 
CHETTY —Defendant. 

Attachment before jtubjment of property situate out- 
fide the Court s jiiristUctlon — AHon'uhle under the iieiv 
Cotk—Civil Procedure Code (Act V of IQOSJ, ss. 46 
and 138, (). XXXVIII, r, .5— Ciril Procedure Code (Act 
XIV of 1882;, ss. 483. 618. 

Tlioujfli the property, roforred to in clause of 
Order XXX V11 r, rule 5, f)f the new Civil Procedure 
Code, inust lie property within the local limits of the 
Court’s jurisdiction, no such restriction is imposed with 
regard to the property mentioned in clause (a). The 
rule clearly permits the attachment before judgment 
of property situate either within (*r without the legal 
limits of the Court’s jurisdiction. 

The removal from the new rule of this re.striction 
ns to the locality in which property capable of botn"' 
attacluMl under it nnist be .situate, which was 
in the corresponding section 483 of (he *)ld Code, has 
altered the law. 

JUDGMENT.—Tlie pIuintifF iti the case 
applied to the Court for an order that the de¬ 
fendant should furnish security for the amount 
of his claim and cog's and that in the mean¬ 
time there should be a conditional attachment 
of a quantity of ba.skets of paddy lying at a 
place within the jurisdiction of the District 
Court of Pegu and, therefore, outside the 
local limits of the Original Civil juri.sdiction 
of this Court. On this, notice wa.s issued 
to the defendant to comply with or show cause 
against the order asked for and a conditional 
order was passed under Order XXXVIII, rule 
5, read with section 136 of the new Code a copy 
of which has been sent to the District Court 
of Pegu. The defendant now comes in and 
raises the preliminary objection that upon 
the view of the law taken by this Court no 
such order as the one asked for can be made. 
He relies on the decision of the special Court 
passed before the Chief Court was created 
in A, M. \facJar Sail) Bros, and Coy. v. Moona 
Abdul Kassim (1) and the judgments of this 
Court in N. Pannu Thevappa v. Sntha Chelly 
(2) and Sivasaivmy Sitia v. Sulaimau 
Dawoodji Parek (3). On the other side, it 
is contended that the law has been altered by 

(1) (18y3-l<K)0) 1’. J, .ib. 

(2) 1 L, B. R. 310. 

i'O 3 L. B R. 25V 


the new Code of 1908 and that these rulings 
which proceeded upon the Code of 1882 are 
no longer in force. It appears that there 
are also rulings of the High Courts of Madras 
and Bombay to the same effect as those of 
this Court while the High Court of Calcutta 
has the contrary view even under the old 
Code. As the inlings of this Court are 
binding upon me, I do not propose to refer 
to the Calcutta ruling and will confine myself 
to the rulings of this Court and of the High 
Courts of Bombay and Madra.s. In addition 
to the arguments whicli he based upon these 
decisions regarding fbe Code of 1882, Mr. 
Bannerji has also referred to deci.sions upon 
the provisions of the older Procedure Codes of 
1-^59 and 1877 a.s showing that the view- 
urged by him is the correct one. 

For the present 1 will deal with the Code 
of 1><82. The sections of that Code which 
are material are sections 4S3 and 648. 
Section 4S3 lays down that if the plaintiff 
satisfies the Court that the defendant with 
intent to obstruct or delay the execution of 
any decree that may be passed against liim 
(n) is about to dispose of the whole or any 
part of his property or to remove the same 
from the jurisdiction of the Court in which 
the suit is pending or {b) has quitted the 
jurisdiction of the Court leaving therein 
property belonging to him, the plaintiff may 
apply to the Court to call upon the defendant 
to furnish security to satisfy any decree 
that may be passed against him in such 
suit and on his failing to give such security 
to direct that any portion of his pro¬ 
perty within the jurisdiction of the Court 
shall he attached until the further order of 
the Court. Section 648 provides that where 
any Court desires that any person .shall bear- 
rested or that any property shall he attached 
under any provision of tin's Cofle not relating 
to the execution of decrees, and such person 
resides, or property is situate, outside the 
local limits of its jurisdiction, the Court 
may in its discretion issue a warrant of 
arrest or make an order of attachment and 
send a copy of such order to the District 
Court witliin the local limits of whose 
jurisdiction the person resides oi’ property 
is situate and it then lays down the pro¬ 
cedure to be followed by that Court in arrest¬ 
ing the person or attaching the property and 
so forth. Section 618 has been re-enacted in 
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the Dew Code as section 1;J6. I do not think it 
is necessary to set out the language of sec¬ 
tion 136 as, for the present purpose, it is sub¬ 
stantially the same as that of the old section. 
Section 483 re-appears as Order XXXVIII, 
rule 5. That rule provides that where a 
Court is satisfied that the defendant with 
similar intent to that mentioned in section 
483 (a) is about to dispose of the whole 
or any part of his property or (6) is about 
to remove the whole or any part of his 
property from the local limits of the jurisdic¬ 
tion of the Courts tlie Court may direct the 
defendant either to furnis!) security to produce 
and place at the disposal of the Court, 
when required, the said property or the 
value of the same or such portion tliereof 
as may be sutticient to satisfy the decree 
or to appear and show cause why he should 
not furnish security.” it further provides 
that ordinarily tlie plaintiff must specify 
the property required to be attached and 
that the Courts may in its order 
direct the conditional attachment of the 
whole or any portion of the property so 
specified. 

It will be noticf'd that though the 
property referred to in clause (6) of this 
new rule must be property within the 
local limits of the Court’s jurisdiction, no 
such restriction is imposed with regard to 
tlie property mentioned in clause (o). In 
other words, on the face of it, this rule 
clearly permits of theattachment before judg¬ 
ment of property situate either within or 
without the local limits of the Court’s 
jurisdiction. The question is whether the 
removal from the new rule of this restric¬ 
tion as to the locality in which property, 
capable of being attached under it, must be 
situate, which there was in the correspond¬ 
ing section of the old Code, has altered the 
law as laid down in the judgments above 
referred to. In my opinion it has. The 
reasoning in all these judgments may be 
summarised as follows: Section 64S itself 
does not confer upon the Court any power 
to attach property. It merely prescribes the 
procedure to be followed in cases where pro¬ 
perty outside the local limits of the Court’s 
j urisdiction is ordered to be attached under the 
powers conferred upon the Court by other 
sections of the Code as the power of attach¬ 
ment conferred by section 4'':'3 is explicitly 
limited by the language of that section to pro¬ 


perty within such local limits and section 638 
does not itself enlarge the powers of the 
Court. The provisions of section 618 can 
have no application to a case in which 
the power to attach is conferred only by 
the restricted provision of section It 

seems to me, therefore, that the existence 
of the restriction as to locality expressly set 
out in section 483 is the basis upon which 
all the decisions under the Code of 1882 rest 
and that now as this restriction has been 
removed by the Legislature in enacting 
Order XXXVlll, rule 5, the .«ame line of 
reasoning which was adopted in dealing with 
ca.ses under the Code of 1882 necessarily leads 
one to the opposite conclusion to that to 
which it formerly impelled the Courts, t 7 >., 
that section 1.36 applies to cases under Order 
XXXV^IIl, rule 6, and provides the pro¬ 
cedure by which attachment under that 
rule in the case of property outside the local 
limits cf the jurisdiction of the Court is to 
be effected. I may remark, though it is not 
necessary for my decision, that it is not sur¬ 
prising that the Legislature should have so ex¬ 
tended the power of attaching property before 
judgment, as by section 46 of the new Code 
it has similarly conferred upon the Courts a 
power which they have not hitherto possessed 
of promptly issuing what really is an 
interim attachment after judgment of pro¬ 
perty situate outside the local limits of their 
jurisdiction. 

Considering, therefore, the language of 
tliese two Codes alone, 1 think it clear that 
the Court now has power to make an attach¬ 
ment such as the one now in question. It 
has, however, been argued that the above 
reasoning based on the removal, from what was 
section 483, of those words wliich limit the 
property therein mentioned to property 
within the jurisdiction is shown to be 
erroneous by decision on the older Codes in 
which the language of the corresponding 
sections was general and was not limited to 
property within the jurisdiction. 

I will deal first with the Code of 1869. Sec- 
tion 81 of that Code which corresponds to the 
late section 483 gave power in a similar 
case to attach any property moveable or 
immoveable belonging to the defendant.” 
Phear, J,, in the case of Balaram MuUik v. 
E. H. bolano ( 4 ), held that section 81 did 
not authorise the Court to attach property 

(4) 8 B. L. U. 335. ^ 
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outside tlie local limits of the Court’s juris* 
diction, but his reason was that “express 
words are necessary in order to give to a 
Court of locally limited jurisdiction a power 
of action beyond its local limits, “and that 
he saw” nothing in the Act to indicate that 
the Legislature intended an extra-jurisdiction 
power of attachment to be given to a local 
Court before judgment.” Here, liowever, I 
think that such an intention is shown quite 
clearly by section Idb when read with Order 
XXXVIII, rule 5. There was no provision in 
the Code of l^o0 similar to the present 
section 186. 

Then, as regards the Code of 1S77, it is 
true that Pontifex, J., held, in the case of 
Kedar Nath Duff v. ^'ecnu Veyana Rana 
Luchtiman Cheity (5), that the words “any 
portion of his property” in the latter part 
of section 483 refer only to property within, 
the jurisdiction of the Court in which 
the suit is pending. But if that decision 
be looked at, it will be seen that the learned 
Judge proceeded on the grouijd that the word 
“property” in the latter part of the section 
meant the property mentioned in the first 
part of the section in clause (a) i. e., pro¬ 
perty within the jurisdiction of the Court. 
That restriction no longer exists in the early 
part of the present Order XXXVIII, rule 5. 

It seems to me, therefore, that the Court 
has jurisdiction to make such an order as 
the one now asked for and I will consider 

this application on the merits. 

(6) 1 C. L. K. 336. 


(». C.4 Bur. L. T. 91). 

LOWER BURMA CHIEF COURT. 

FULL BENCH. 

Ckiminal Appeal No. 252 of 1910. 

February 20, 1911. 

Present'. - Sir Charles Fox, Kt., Chief 
Judge, Mr. Justice Hartnoll, Mr. Justice 
Ormond and Mr. Justice Twomey. 

EMPERO R— Appellant 
versm 

KAN HAW AND OTHERS—RESPONDENTS. 

Burma Cinnhling .Icf (I of 1899J, 7 —Criminal 

Procedto'e CodcfAcl To/1898), ■<. 103—— ITurf/ 
Ueadmcn and lilock-l'Idcrr not ’inalijlnl to he tcitnrsscs 
of search. 

By th(? Full Bench {Ormoiuly J. cliasenting): 

The words “respectable inhabitants” in section 103 
of the Criminal Procedure Code should not be con¬ 
strued to include ward headmen and block-eldors who 
are appointed by the Deputy Commissioner. 


Kimj.Emperor v. Kwe Haw, 4 L. B. R. 213; 14 Bur. 
L. K. 81; 7 Cr. L. J. 479, followed. 

Per Twomey, J, —“Respectability” in this context 
means niucli the same tiling as impartiality, the 
presumption being that all respectable people are 
p»-i'ma/acicimpartial. There is no sufficient reason 
for holding that ward headmen as a class should not 
be regarded as impartial. The genesis of the 
presumption under section 7 of the Gambling Act is 
traceable not to tiic respectability or impartiality 
of tlie persons who witnessed the search but to the 
sulHciency of tlio grounds on whicli the warrant was 
issued under section 6 coupled with the finding of 
cards or other instruments of gaming in the place 
searched, 

Pmv Ya V. King.Emperor, U. B. R. (1908) Gamb. 

1; 8 Cr. L. J. 41.3, followed. 

Per HnrtnoH, J. —As the duties of the ward head- 
men and block-elders appointed under the Lower 
Burma Towns Act, 1892, or the Burma Towns Act, 
1907, include duties wliich relate to the prevention of 
certain offences and the discovery of crime and as it 
is part of tlieir duty to assist all Officers of the 
Government in tlie execution of their public duties, 
they arc not such persons as tlie Legislature con- 
templated should be called us witnesses within, the 
meaning of section 103(1) of the Code of Criminal 
Procedure 

Per Fo.r, C’../.—The ward headmen and tlie block- ( 
elders, although appointed by a Deputy Commissioner, ■ | 
having the same duties to perform as wardmon up- j 
pointed by the Commissioner of Police. Rangoon, arc 1 
not tjualified witnesses to the search under section ' 
J03 of the Code of Criminal Procedure, M’liich applies * 
wliutevcr the offence may bo and is not confined to • 
searches under the Gambling Act. 

Vcv Ormond, J. —The witnesses to a search sliouhl - 
not bo jiolicemen but there is no necessity to further 
limit the words “respectable inabitunts”. Ward 
lieadmen and block-eldoro arc not jiolicemcu. The 
ap})oint)nont or selection of the witnesses rests with 
the Officer or person conducting the search and if the 
selection is not bona jUle the Court will have no difli- \ j 
culty in corning to the conclusion that there was no If 
entry or search nithiii the meaning of tJio Bm'ina I 
Gambling Act or the Code. ’ 

Appeal against the order of acquittal of an 
offence punishable under sections 11 and 12, 
Gambling Act, passed by the District Magis¬ 
trate, Amherst, in Criminal Appeal No. 42 of 
1909 from the order of the Township Magis¬ 
trate of Moulmein in Criminal Regular Trial 
No. l.'JO of li/09. 

Mr. (iodfrey, for the Appellant. 

JUDGMENT. 

Ormond, J.—The Full Bench case of King 
Emperor v. Kwe llaw (1) decided that (0 in 
the case of instruments of gaming being 
found” (or produced) in any house, etc., 
without any actual search being made, the 
presumption under section 7 of the Burma 
Gambling Act does not arise unless the en- 

(1) 4 L. B. R. 213} 14 Bur. L. R.81; 7 Cr. L.J. 471- 
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try into the premises was made in the pre¬ 
sence of two or more respectable inhabi¬ 
tants of the locality within the meanfni' of 
section 103 of Criminal Procedure Code, 
and (ii) tliat ward headmen in Kani'oon 
are not competent to be witnesses of a search 
under that section, inasmuch as they are 
appointed b}’’ the Commissioner of Police. 

The question in this appeal is whether 
the words respectable inhabitants " in sec¬ 
tion 103 of the Code should he construed 
so as to exclude ward headmen and hiock- 
elders who are appointed hy the Deputy 
Commiasioneri" Sections 9(1 and 100 of the 
Code apparently contemplate the pnssihility 
of searches being made by persons other 
than Police Ollicers, and section 103 applies 
to such searches; hut all searches under the 
Code are made either by the Police or with 
their assistance. That being so when the 
law requires the presence of two or more 
respectable inhabitants of the locality to 
witness a Police search, there i.s a necessary 
implication, I think, that the witnesses 
should not he policemen. After carefully 
considering tlie reasons for the judgment 
‘)f the learned Chief Judge in the Full 
Ijench case, I regret that 1 cannot accept 
them so as to further limit the words res¬ 
pectable inhabitants. I think tliere is no 
necessity for doing .so. Tlie appointment 

of the witnes.ses re.sts witli the 
Ofiicer or person conducting the search; and 
>f the .selection is not houa fuh, the Court 
would have no dilliculty in coming to the 
conclusion that there was no entry or seai’ch 
within the meaning of tlie Hiirma Gambl¬ 
ing Act or nf the Code. Ward lieadmen 
and block-elders are not policemen and would 

^^*^“ated by the .same motive, as the 
Police might be, for obtaining convictions 
jn gambling prosecutions. I think it would 
le incongruous for a Police Ollicer to he 
able to appoint the witnes.ses for his search 

^iIj because ward-headmen or hlock- 

elde^ have been appointed to their oflices 
by Government and are already under the 
obligation in other matters of assisting the 
olice, that he sliould be precluded from 
appointing them his witiies.ses of the search, 
i he idea of requiring the witnesses to be 
respectable inhabitants of the locality is 
in e igible not only on the ground of con¬ 
venience but because of the ignominy that 
8 lou attach to a false witness who assists 


in a false search, the falsity of which would 
in all probability he known among.st the 
neigiibours. And this sanction wouM apply 
equally in tlie case of ward-headmen anrl 
hlock-cdders ns in the case of any other re.s- 
pectahle inhahitcnts of the locality. 

r may add that, in rny opinion, a Govern¬ 
ment otlicial whom the Court has reason to 
distrust, would not he a '‘respectable'^ inhabi¬ 
tant within the meaning of tlie .section. 

I would allow tlie appeal and confirm 
tlie lindings and .sentences of the 'J'ownship 
Magi.strate. 

I’ow 51F.V, J. —There can he no doubt that 
thi.s Court is competent to interpret sucli 
wide e.xpression.s as ‘Wspectable inhabitants” 
in section 10;!, CiilWnal Procedure Code. 
Induing so, the Court should have regard 
to the object of the enactment and .should 
apply that interpretation wliicli i.s best cal¬ 
culated to give effect to the intentions of the 
Legislature. The object nt the Legislature 
in this matter, a.s pointed out hy the learned 
Chief Judge in the case of Kiug-h'mperor v. 
Kice Haw (1), is clearly that the Court 
may not have to rely solely on Police evi¬ 
dence as to incriminating discoveries made 
under search warrants, but may have also 
the statements of independent impartial neigh¬ 
bours as CO what articles were found and 
where and when. It is manife.st that the 
object of th'S pmvi.sion would he defeated 
If the searching Otlicer had only to call 
two other policemen to witness hi.s proceed- 
ing.s. Clearly, therefore, policemen, however 
respectable, cannot he regarded as “respect¬ 
able inhabitants'’ under section 10.3. Again 
if tlie w'tnesses called in happened to be 
personal enemies of the man whose hon.se 
i.s searclied, their impartiality might be im¬ 
pugned on that score, however high their 
standing might he in the neighbourhood. 

In short I think it may be said that res¬ 
pectability in this context means much tlie 
same thing as impartiality. Impartiality 
IS what is wanted, the presumption being 

that all respectable inhabitants are pr/mu/or/e 

impartial. 

Put I think the case of ward headmen 
i.s clearly distinguishable from that of police¬ 
men. I adhere to the following remarks 
which I made in the Upper Purnia ease 
Paw \a v. King. Emperor ’ 

(2) I. n. K (190S) Ganib. 1; S Gr. L. J. 413 . 


7y8 


INDIAN OASES. 


[1911 


EMPEROR V, KAN HAW. 

The two disqnaliHcationa of wardheadmen 
as diseerned by the learned Chief Judge 
are (1) that he is appointed bj' Oovernnient 
and (2) tliat he takes part in the prevention 
and discovery of crime. As to the former 
disqualification, it may be noted that in 
^fandlay, and probably also in other Upper 
Bur na towns when a vacancy occurs, an 
informal election is held by the Sub-Divi- 
sioiial Officer, and the candidate who receives 
most of the householder's votes is usually 
appointed, if he appears to be otherwise suit¬ 
able, i. e , if he is a man of substance, of a 
good character and intelligence. Jn theory, 
at any rate, the ward headman like the vil¬ 
lage headmen is chosen for his “respectability”, 
the very quality whi(^ is contemplated by 
section 103. It is true that the actual ap¬ 
pointment of ward headmen and village head¬ 
men is made by the Deputy Commissioner, 
but they are not officials in the same sense 
as salaried servants of Government, and 
their usefulness lies chiefly in the fact 
that they are spokesmen and representa¬ 
tives of the people in their charge and 
intermediaries between them and the various 
Government Departments. In these circum¬ 
stances, I do not think that the mere fact of 
their appointment by Government should be 
regarded as a bar. At the same time if the 
prevention and discovery of gambling 
offences were one of the duties of ward 
headmen, I think that circumstance might 
properly be so regarded. But the only 
offences to which their duties directly relate 
are the serious offences mentioned in section 
6 of the Burma Towns Act, and gambling 
offences are not included among these. 
Seeing that the Criminal Procedure Code, 
Chapter IV, imposes on land-holders and even 
on private individuals the obligation of 
assisting the police in certain circumstances, 

I think it is clear that the existence of 
similar though somewhat wid^r obligations 
in the case of ward and village headmen 
cannot he regarded as disqualifying them in 
the matter of searches under tlie Gambling 
Act.” 

I think the ruling in Emperor v. Kwe Haw 
(1) unduly restricts the meaning of the 
words respectable inhabitants.” There i>j, in 
my opinion, no sufficient reason for holding 
that wnrd headmen as a class should not be 
regarded as impartial. It should not be 
assumed that they are mere police satellites. 


If they have degenerated to this level in' 
Rangoon, the fault lies in the method of 
selection, not on the nature of duties imposed 
upon them. It is open to any accused person, 
who disputes the genuineness of discoveries 
made under a search warrant, to show that 
the witnesses to the search were not 
impartial. He can show that they ewe him 
some private grudge or that they are men 
who are habitually called as witnesses to 
police searches and that their impartiality is 
for that reason questionable. In either of 
these cases, I think the Magistrate 

trying the case would be at liberty to 
hold that the witnesses to the search 
were not “respectable inhabitants” as 

contemplated by section 103, Criminal Pro¬ 
cedure Code, and if the search were a search 
underthe Gambling Act, I think hemight hold 
accordingly that the presumption under sec¬ 
tion 7 does not arise. But I would hold that 
ward headmen are prima facie “respectable 
inhabitants” xinder section 103, Criminal 
Procedure Code. 

I think it is notout of place to remark that 
the genesis of the presumption under section 
7 of the Gambling Act is traceable not to the 
respectability or impartiality of the persons 
who witness the search but to the sufficiency 
of the grounds on which the warrant was issued 
under section 6, coupled with the finding of 
cards or other instrument of gaming in the 
place searched. In the present case, as com¬ 
monly in prosecutions under sections 11 and 
12 of the Act, the finding of the cards, etc., 
is admitted. The dispute centres in the 
taking of commission not in the finding of 
instruments of gaming. It is clear that the 
impartiality of the witnesses to the entry and 
search gives the Magistrate no firmer ground 
for deciding that commission was really taken 
or that the house raided by the Police was a 
“common gaming house”. If the finding of 
the instruments of gaming is disputed, it is 
reasonable that the accused should impugn the 
competency of the witnesses called in under 
section 103 Criminal Procedure Code. But 
where the finding of the cards, etc., is admitted 
the defence that the witnes.ses were not Ves- 
pectable inhabitants” is obviously a wholly 
technical defence. The clear intention of 
the law is that the presumption under sec¬ 
tion 7, Gambling Act, should arise if (1) a 
District Magistrate, Sub-Divisional Magis¬ 
trate, etc. et?., finds that there are sufficient 
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pounds for iesuingr a search warrant and if 
(2) cards or other insfroments of yarning 
are actually found in the house. The pro¬ 
visions of section G sub-section (3) are 
intended merely toensure that the Police shall 
not pretend they have found cards etc., when 
they have not really found them. Without 
doubt, the application of section 7 may cause 
very great hardship if the (^flicer who issues 
the warrant does so on insullieient giYmnds. 
It is his action in issuing the warrant which 
launches the presumption. The law is a hard 
one, but I do not think the Courts should 
go out of their way to soften its effect hy such 
devices as holding that a ward i.eadman is 
not a respectahle inhabitant of his ward. 

Tn cases where the otfence under the 
Gambling Act. re.sts upon the hare statutt}ry 
presumption under section 7. the Magi.strafe 
should, )n my opinion, ron.«ider most rarefully 

whelher the presumption is relrntted hy (he 
circumstances of the case and hy the 
evidence called for the defence. In the 
present instance, there was no independent 
evidorce as to the hou^e being a common 

oevidence of the accnni. 
plice Sullivan is not trustworthy. Tl.e case 
the prosecution rested entirely on the 
prosecution which arose under section 7 
coupled with the finding of raids, etc. On 

thfre was fora defence a 
g oc deal of evidence, some of it apparently 
ulependent Showing that the house owner 
?! ^'8,bit of taking commission. 1 

^'^'^cnce was in the circum- 
tindlT^ icient to rehut the presumption 

(lism- ^ J would, therefore, 

dismiss the appeal. 

present case one of the 

eld«TT lieen an 

block appointed by the Deputy 

Lnwr”R provisions of the 

To ^ n l>‘92,or the Burma 

head"” '^07,^n<] the other either a ward 

eadmanora„ elderofhlock-it is not clear 

Which appointed under one of the same Act., 

iiidirmo T™ .i” * ''pi'iinns expressed in my 
mon in tr^ ^deci. 

oJa Ita" ^ 

ft Deputy Co ^ ^**^^*^^ appointed by 

of the I o ^ Provision 

tne iiower Burma Towns Aoi IQO*> *i 

Towns Act, 


pectable iii 


liabitant within the meaning of clause 1 of 
section JOdof the Code of Criminal iVocedure. 
As the elder of a block is the n.ssistant of the 
headman of a ward. I think that tiiey may 
b )th be put into the same category. 

1m writing rny judgment in the case of 
Kmprror v. Kwe /M»- (1), I expre.ssly confined 
It to headmen of wards in the city of Rangoon 
as they differ materially in their appoint¬ 
ments as compared with .such headmen 
appointed for towns outside Rangoon. Head- 
men of wards in the city of Ifangoon are 
appointed by the Commissioner of Police for 
tlie same city wl.ere as headmen of wards for 
towns other than Rangoon are appointed by 
the Deputy Commissioner. It is clear tliat 
for towns other than Rangoon an important 
factor for holding that such headmen are not 
such persons as are contemplated by section 
iOd (1) ceases to exi.st. for in their Tp" 
pointments, they are independent of the 
Police. In respect of ward headmen for 
towns other than Rangoon the que.stion 
.seem.s to me to be a very difficult one to 
decide. There is no doubt as to the general 
respectability of the great majority of ward 
iieadmen or block-elders throughout Lower 
Burma. As regards their appointment and 
a.s ti) who are consulted with re.spect to it, the 
practice must vary according to the cu.stnm 
of each Deputy Commissioner. J have 
known cases in which the Superintendent of 
i*olice is con.culted in the ruatter as far as I 
remember. Again different ward headmen 
take varying degrees of interest in Police 
matters. I have known men who practically 
take jn) interest in .such matters; whereas some 
others have lieen most energetic and some 
of these iiave made a point of getting 
certificates from senior oflicers inclusive of 
f^olice Officers relating to the different cases 
in wliich they have been concerned and show- 
ing the part they have taken and what praise 
and credit is due to them accordingly. Such 
men are much to be commended from an 
executive point of view as it is part of their 
duty to keep their charges in order us far as 
the public peace and welfare is concerned; but 
when the object of the Legislature in requip, 
ing witnesses to searches is Considered it 
become.s questionable us to whether such men 

would be such witnesses as are contemplated 
by section lOS(l) of the Code of Criminal 
Procedure. Where ward headmen evince great 
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zeal in Police matters tlie general question 
of their partiality at once comes intoconsidera- 
tion. It is difficult to lay down that where¬ 
as one ward headman may be a witness as 
contemplated by section 103 (1) of the Code 
of Criminal Procedure, another is not; 
and it would seem advisable to lay down one 
general rule for ward headmen and block- 
elders as a class. It seems to me to be beyond 
doubt, that it was the intention of the Legis¬ 
lature to ensure that two independent and 
impartial persons should be required as 
witnesses to searches so as to guard as far as 
possible against wrong doing, and in constru¬ 
ing this provision of law it would appear to be 
right to ensure to tlie subject that the full 
intention of the Legislature is carried out. In 
that the duties of ward headmen andblock-el- 
ders appointed under the Lower Burma Towns 
Act, 1892, or the Burma Towns Act, 1907, 
include duties which relate to the prevention 
of certain offences and the discovery of crime 
and that it is part of their duty to assist all 
Officers of the Government in the execution 
of their public duties, I would hold that they 
are not such persons as the Ijegislature con¬ 
templated should be called as witnesses 
within the meaning of section 103 (1) of the 
Code of Criminal Procedure. 

That being so, I would hold tfjat in the 
present case the presumption under section 
7 of the Burma Gambling Act does notarise. 
Without that presumption, there is not 
sufficient trustworthy evidence to support a 
conviction. 

I would, therefore, dismiss the appeal. 

Fox, C. .1.—So far as tlie question whe¬ 
ther the presumption laid down in section 
7 of the Burma Gambling Act was pro¬ 
perly applicable is involved, tins case does 
not appear to me to be essentially differ¬ 
ent from tlie case of Kiug-Kmppror v. 
Kwe linn' (1). Tlie witnesses to tlie 
searcii by the Police were in this case 
a headman of a ward and an elder of a 
block appointed by llie Deputy Conimi.s- 
sioner of the District. The duties of these 
Officials are set out in the Burma Towns 
Act, 1907. One of the duties uf a head¬ 
man of a ward is to ccmmunicate to the 
Police information which he may obtain 
regarding the commission of offences. He 
may be required to give information re¬ 
garding any offence whatever. He is also 
bound to assist the Police in investigation 


of offences, to arrest offenders, and to p 
form many other services in the pul 
interests. An elder of a block is boc 
generally to assist the headman of the wa 
By the nature of their duties such Offi 
must be brought into close contact with i 
Police and must, as a general rule, act 
unison with them towards the same eni 
This to my mind disqualifies them from t 
position of being witnesses to searches 
the Police. 

In considering who w'ere intended to 
chosen as witnesses by a Police Officer 
other person authorised to make a seal 
under section 103 of the Code of Crimi: 
Procedure, consideration cannot be confir 
to searches under the Gambling Act. 1 
section of the Code contains the gene 
provisions for searches and applies wh 
ever the offence may be. It is, thereto 
of great importance that the intentions 
the Legislature, as far as they can be gathi 
ed, should be carried out to the fulh 
extent, especially if the provision requiri 
an 3 ' one authorised to make a search in 
place to take with him two or more respe( 
able inhabitants of the locality to witne 
the search is one adopted for the bene 
of the person whose place is to be searche 

It could scarcely have been contemplati 
by the Lgislatnre that this provision wou 
he satisfied by the searching Officer takir 
with liim two of his ordinary assistants 
his work. 

It must not he overlooked that the Legii 
lature has also pn,vided that the persoi 
called to he witnesses of the search should m 
ordinarily he required to attend tlie t/oui 
as witnesses of the search. This seems ' 
show tliat what the Legislature aimed i 
was witnes.'ies of not only respectability bi 
of absolute impartiality so that no reasoi 
able person whose place was searched^ i 
their presence would question the honti jid 
of the finding of articles entered in 
list sigr.ed by them as found on tl 
premises. 

In the ea.se of King-Phnperor v. Kwe Ha 
(I), I stated my views regarding ward heac 
men appointed by the Commissioner ( 
Police, Rangoon, not being qualified witnesse 
to searches. The ward headmen and tr 
hlcck-elders in the present case having tr 
same duties to perform although appom 
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ed by a Deputy Commissinor; were, in 
my opinion, not qualitied witnesses to tlje 
search. I would, therefore, hold that tlie 
presumption under section 7 of the Burma 
Gambling Act was not applicable and tliat 
the convictions by the Township Magistrate 
were not justiried. 

I agree in dismissing the appeal. 

.-ippea! i/isniisifed. 

(s. c. 4 Uur. L. T. {i7j ) 

LOWER BURMA CHIEF COURT. 
CiVdi R(-;vision No. 1.‘TJ of llKJtf. 

September 3, 11 IQS. 

Present: — Mr. .Justice Lowis. 

MAUNCt KYAUK GVI—Dkilnoant— 

AlM’J-h'ANT 

veriUfi 

MAIJNG LU NVO—Flai.vtiki -- 

Rk^I'ONUF.NT. 

Vt'iUiftci .tf/ (tx '‘j ib'j-), ^■. — iHt'ijiii Jill 1 -- 

Cinifruct to (icaiinpltsli itlrijnl »r purpn -..-— 

l'>iiilract Void on account of iihjcrf Itciiof inihto'ful — 
Jl'Cucci y of money pni<l iindcv iU< yal ayrorment. 

Where pluintilT juiid a sum of money to »k*femlatit 
for uu illegal pnriio.se, r/:., iliat In' slimild give 
falHO eviih'Mcc and .so obtain the c'oii\i< iion .»f a 
Ijcrson whom lln.* pluinliff was pnj>( cniing, and 
t hen uflor some time tiued to reeo\er the nionev .'^o 
paid: 

//«'/«/, tliul the plaintill was debarrctl fiom iccoxei- 
iiig tho money from tin* defenflani. 

Ihc law reftisoH to lend its aid in c*nforcing agree* 
inenls iti which iuimorality forms an iiiLTrialiont, 

Tc V. Kinj-Kinpen,,', LM;. B. It. 2ltj: 10 Bur. 
B. R. 2+U; I Cr. L. J. 730, di.stingni.<<lied. 

Tun Mijat V. Manny <>n C.iiny, i,. B. IV J. 
•It 7, followed. 

Appeal agaitist the decree of tho Oistrict 
Court of Hen/.ada, dated tlie :ilst .September 
lyOy, passed in Civil Appeal No. l.JB of 
.setting aside the decree of the '1 ’own- 
sliip Court of Okpo and grantinga decree to 
the respondent (plaintilf) wliose suit was 
dismissed in Civil Suit No. lYXo of HUS. 

Mr. /i. A. Burjarjee, for the Applicant. 

Mr. Kyaw JJin^ for the Respondent. 

JUDGMENT.-In this case respondent 
sued appellant for Rs. 290 in tlie Town¬ 
ship Court of Okpo. The Town.ship Court 
found that respondent had made over cer- 
tain sums to appellant, hut came to tlie 
conclusion that tliey had been made over 
for an illegal purpose, to wit in order 
lat appellant might help, presumably by 
giving false evidence, to obtain tlio CO II vie* 
tion Ufa man mimed Maung San Nyin 
fwhom respondent w’as prosecuting for cheat¬ 


ing) and dismissed respondents suit. In 
appeal the District Court found with the 
Townsliip Court that the niuiiey bad been 
advanced for an illegal jjiirposi', but liehl 
that re.spondent was not tiuireby debarred 
from recovering from appellant, and it set 
aside tbe Townsliip C<hji t’s de'Tee. 

It is uiged in second appeal in tins (’ouit 
that the District Court’s lindiiig was in¬ 
correct in law. In coming to its decision 
the District Court relied on the l uling in 
the case of v. h'iuy-Bnipcfjr i\) 

in which it is laid down that a .^take-ladder 
wdio lni.^appropriates to his own u^e the 
stakes deposited with him f<jr a wuger 
is liable to prosecution f-o* ci iminai breai.di 
of trust. The learned A«lvocate for appli¬ 
cant has poiiiteil out what no doubt is a 
fact, viz., that the aliove ruling refeis to a 
stale of things to which section 2.'> of the 
Contract Act (the se'tion on which the 
Township Court base<l its decision) does 
not apply. The 'I'ownship Court held that 
the agreement enteretl into between tbe 
pirties was void in view <d tlie fact that its 
object was unlawful and that, as it was 
void, nutbing paid under it could bo re- 
cosered liy process of law. I’lie leariuMl 
Advocate fur respondent contends that thoiigli 
hi.s client cannot .succeed in a suit for the 
enforcement, or fur damages tor the breach 
of the agreement, lie can .succeed in a suit 
for the return of the muney paid under 
it. i cannot accede to this i ropo.-.ition. 
The attitude ol the Courts towa- d trails, 
actions of the Icind coiiteUiplateil in .>eclion 
2d of the Cmitract Act is, it M‘em;^ to me, 
.summed Ui) in a pas.-uge (luoteil in the 
comiuentary on section 2d in the dth Idli- 
tion of Ciiniiir'gliam aiul .'shepherd’s Indian 
Contract Act (p. lUO) in wiiich it is said, 
in connection with social immorality, that 
the law refnse.s to lend its aid in en¬ 
forcing agreements in which it forms an 
ingredient. 

In the present case tlm agreem»*nt sued 
on wa.s an agreement, exiiress or imiilietl 
that if the illegal act was not performed or 
failed of its object (as appear.s to liavo 
happened in tbe pre.^eiit case) the money 
paid w'ould be returned, and it i.s clear that, 
in the.so circumstances the illegal a<-t was 
an ingredient of the .■igreemenl. I’he priiirj. 

(1) 2 B. L. U. 210; 10 Bur. U. 210; 1 Cr. L. J.ToU. 
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pie indicRted in Maung Tun ilyat v. Maung 

Un Gauig {2} applies, to my mind, clearly 

in this ca.se. The judgment and decree of 

lower Appellate Courl; are set aside and 

those of the Court of Hrst instance are 

restored. Kach party will bear his own 
costs throughout. 

(2) L. B. P. J. 477. 
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(^. r. 13 Bom. L. 1\. ’JOJ.) 

130M13AV HICH COURT. 

CRIMINAL REFlfiliENrE No. 107 OF 1910. 

March l', 1911. 

Ptesenti —bir N, G. Chandavarkar, Kr., 
Judge, and Mr. Justice Heaton. 

U M PKROR—C 0 .MPLAINAN T 

versus 

SUI.KMAX IHRAHI.M NAKHL'DA — 

A'cu.sed. 

(_[^-l ...... 2 |.*,. 

Mi-nnlei- 0/ n.i,,rni twlisc.trt, 

(■■(innuf l.r <iini,ihe'l, r.i-rrpi on of lo»:. 

An order of <-(,inmittal «-tin «*idy la> <juu,<liod on :i 

may i)0 Coiiv'oiiiciit or it may 
bo nidiscreot, tmt the Hiprli Court will nor intorfere 
UDlos-s It is illegal. 

Criminal reference made by the Ses.sions 
Judge of Surat. 

Mr. /i‘. S. Navulkavy for tlie Accu.sed. 


EHPEROK V, AMIB BALA. 


of proving those charges, we cannot say that 
the order of committal ought to be in¬ 
terfered with by til is Court at this stage. 

Seco?i(i/y, the learned Sessions Judge is of 
opinion that the Committing Magistrate has 
framed charges under tho.se sections for the 
purposes of the committal. That also is not 
a ground for quashing the order in the 
circumstances of the case. There has been 
a death. The case so far, therefore, is of a 
serious character; and, upon the materials 
before us, we cannot presume or assume that 
the ^Magistrate’s order of commitment is 
altogether unwarranted, and was made with 
a view to avoid his own responsibility for 
the final disposal. The case must go back 
to the Sessions Court and the learned Sessions 
Judge will deal with it, after asking the 
Public Prosecutor, whether he wishes to pro¬ 
ceed with it, assuming that there is no evi¬ 
dence to sustain the charges under sections 
J'»7 and J70. 

Heatun, J.— I agree. 1 cannot see that the 
commitment is illegal. It may be convenient 
or it may be indiscreet, but we are only con¬ 
cerned witli the question of illegality. 
Therefore, 1 agree with the order proposed. 

Order accordingly. 


JUDGMENT. 

Chandavarkar, J.— 'I'he learned .Sessions 
Judge has sent up this case to us by way of 
reference and asked us to quash the order of 
committal on two grounds: — 

First, that there is no evidence in the 
Committing Magistrate’s record to sustain 
the charges under .sections 'Mu, .37(1, :iv2 
and 323 of the Indian Penal Code. That 
may be so, but that alone is not a ground 
for this Court’s interference at this stage, 
and quashing the order of committal. The 
Code provides that a committal shall be 
quashed on a point of law only. It may be 
that the prosecution may have evidence to 
offer in support of the charges in question 
in the Sessions (’oiirt, independently of the 
evidence re orded by the Committing Magis¬ 
trate, a^8uming that the witne.^ses examined 
before that Magistrate have said nothing 
with reference to the offences under those 
charges. The responsibility is that of the 
Public Prosecutor; and if the Public Pro¬ 
secutor tliinks that the ca.se ought to he 
tried and tliat ouglit to have an opport'.inity 


(s. t'. 13 Bom. L. U. 203.) 

ROMRAY HIGH COURT. 

Criminal Revision No. 420 ok 1910. 

March 2, 1911. 

Present: — Sir N. G. Chandavarkar, Kt. 

Judge, and Mr. Justice Heaton. 

EMPEROR —Complainant 

versus 

AMIR RALA —Accused. 

C' tnutKfl Prucedurc CV7«* V of 1S98), 123 (3) 

—of Sessions Jmhjoi nnd High Vourtf, their 
duties —57. -106 iu<n>i>licahf(\ 

The words of <-hiusc 3 of section 123 of tho 
Criminal Proceehiro Ctule are wide cnougli to give 
diseretionarv power to u Sessions Judge or High 
Couit, astlie case may be, to deal with n case (»a 
the merits, and, after giving an accused an opportunity 
of being heard, to pass such order as the circum¬ 
stances of tho case may require. 

All order passed by a Sessions Judge under 
section 123 of tho Criminal Procedure Code cannot 
be the subject of an appeal to a District Magistrate 
under section 406 of tho Code. 

Application for revision of tho order passed 
by the Sessions Judge of Khandosh. 
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Mr. P. B. Shin(/n€i for the Accused, 
iir. a. B. BaOj Government IMeader, fur the 
Crown, 


JUDGMENT. 

Ohandavarkar, J.—Clause •> of section lid of 
the^Criminal Procedure Code provides: — 

Such Court after examining sucli pro¬ 
ceedings and requiring from the Magistrate 
any further information or evidence, which it 
thinks necessary, may pa.'«s such order on the 
case as it thinks lit”. 


The words are wide enough to give dis¬ 
cretionary power to the Sessions Judge or the 
High Court, as the case may be, to deal with 
the ca.se on the merit.s and pass such order as 
the circumstances of the case, in his opinion, 
njay require. 


We must, therefore, make the Kuleabsolute 
and ask Sessions Judge t<.' deal with the 
matter, having regard to this order. 

Ukaton, J.-— 1 agree to tlie propo.sed or^ler. 
Unless the words used in sectiju Ido of the 
Criminal Procedure Code are intended to 
confer on Court of Session power to go into 
the merits in a case of this kind, and, indeed, 
unless they require it to go into the merits, if 
any point is raised which involves tlie 
merits, I am unable to understand what 

i mean. It is true that section 

06 provides that an appeal lies to tlie Dis¬ 
trict Magistrate. Put 1 tiiink that the Ses¬ 
sions Judge is wrong in arguing that although 
le nmself might make an order under sec- 
*?’* order requiring security would 

Vii 1 of the Magistrate, and would 

SI e open to appeal to the District Magis- 
ra e under section 406. It seems to me 
la when the Sessions Judge has dealt with 
a case under the provisions of section ld3, 

le order passed by him, whatever it may be, 
ecomes the order in the case; and there is 
no onger an order by a Magistrate made 
un er section llS, which can be the subject 
o an appeal to the District Magistrate. 


Therefore; the Sessions Court is the 
Uoart which lias the power to deal with t 
cases; and being that only Court it musi 

into merits if required; and if the Judg 

to go into the merits, he is bound, ac: 
mg to the general principles of justice w 

are applicable in British India, to give 

Kig ttt 



llierefore, I consider that the Rule must lie 
made absolute. 


JiKir iii'ole nb/Sulut'', 


('. ■ . Hum. L. U. 207.) 

POMBAV HIGH COURT. 

Civil AiM’LO ATION No. OF lylu. 
I’ehruary 7, 1911. 

Pasil Scott, Kr.. Chief Justice, 
and Mr. Ju.stice Patchelor. 
SOMtMIANl) PHIKHAPHAI— Ai PLi. ant 


veriv.s 

CHHAGAN LAL KHUPCHANU— 

Ori’ONtXT. 

{.i'll /’i •< 1 (.It'c I "J 1‘JOsy >■'. 'J2, 'J3— 

— I'dii'C' ' rdhiiol W ' b>j hi' 

I he ilulic' wliich arc iui)iuse<l upon a Cullectnr bv 
flic Humbuy (lovcniincm K-'Scluiiun under .section 9d 
of the C'nlc iir«“ duties of a very special jiaiuro, and 
• annot bo •li.seliui’gcd by liis .siibonlinaies notwiih- 
'laniling tliai lliey arc ‘liseharcing the t'mietion& of 
a Collector in revenue luatters. 


Application under Kxtraordinary Juris¬ 
diction, against the decision of tlie Dis¬ 
trict Judge, Proach, in Suit \o. 10 of 1910. 

Mr. (t. K. Parckh, for the Applicant. 

Mr. L. A. for the Opponent. 

JUDG.MKXT.—This .suit was tiled in 
the District Court of Proach, ostensibly under 
the provisions of section of the Civil Pro¬ 
cedure Code, by certain persons interested 
in a certain charity property situate within 
the jurisdiction of that Court. Peing a suit 
in the the consent of the Advocate- 

General was not necessary provided the con¬ 
sent of a Collector, or other otScer of 
the Local Government, authorized pre¬ 
viously by the Local Government, had been 
obtained. 

The plaint bear.s the endorsement: “Per- 
iiiis.sion is granted undei* sections 9-, 93 
of the Ci\il Procedure Code. (L Wiles, for 
Collector.” 

Now the person authorized by Government 
Resolution to con.sent to the institution of 
suits in the District of Proach is the Col¬ 
lector; and Mr. Wiles, who is the Assistant 
Collector, appears to have made the endorse¬ 
ment on the assumption that the Collector 
being ill he was entitled to discharge all 
his functions. 

The duties which are imposed upon 
Collectors by Government Resolution under 
section 93 of the Code are duties of a very 
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special nature, the discharg’e of wliich often 
reciuires serious consideration, and we Iiave 
not been referred to any aiitliority to justify 
the argument that where these duties are 
imposed upon the Collector they may be dis¬ 
charged by his subordinate. 

Objection was taken on behalf of the de¬ 
fendants to the suit as not having been 
authori/,ed by tlie proper otlicer. The District 
Judge, however, came to the canclusion that 
because ilr. Wiles, as Assistant Collector, 
was discharging the functions of tlie Col¬ 
lector under the provisions of section 11 
of the Land llevenue Code in revenue 
matters, he was, therefore, entitled to dis- 
cliaige Iks functions with reference to 

suits tiled under section of the Civil Pro¬ 
cedure Code. 

in oiir opinion this is an erroneous vie\^■, 
and the learned Judge, in entertaining the 
suit in face of the objection, acted illegally in 
the exercise of his jurisdiction. 

We accordingly order tiie Judge to reject 

the plaint under rulo U, Order Vll, of the 
Civil I rocetlure Code. The opptments must 
pay the costs of this application. 

Jtnh.- made ahbvlnfv. 


(s. r. I'A liotu. L. 1{. 2051.) 

HoJlIUV HKtH CO cut. 

CiJi.uiNAi. itEvrsn.N No. -tiy ok ll'lo. 

•Marcli b, lJU I. 

Ptesinf: — SirN. (i, Cliandavarkar, Ke., 
.Indge, and Mr. Jii.stice Heaton. 

I'j M I’L liOH—C’l '.Ml'LA IN AN r 

versus 

NOOlt MAIIOMLI) SUl.K.MAX —ArccsKD. 

Prnoi C'ulr (.1.7 XI,I' n/ l.S(iO), 114 

)i - Piihlir sfrrrt- 
n[fUl tii Ciimj im 

Onlinarlly, rvciy lias a l ighl t.i cxliihif 

lii.< war.'s in any way lie in hi.s sIidj., 1 ,iU |,.> 

mnst exciciHi- the right sn as not to etiiise annnyaiKa’ 
or niu.'<ane<‘ to fl»e jnihlie. 

'J’he manner of (lie e.xhihition eouiphiineil ol’a.s a 
nni^anco hf' necessary foj- the jnirposes ol 

lmsine.«s in the .sense (hat without It tin* htiHiiiess 
eoiil'l not lie earrieil un rea.sonal>l\'. 

Ill a <-ase i.r (loiiht c.r »lilfienlf_\. the [irivate 
reasonahle ri^lil of a hoiise-lio|<|< r to carrv on his 
husiiie.ss niii.sl yield to tlie j.iihlie right ul' uJcr ,,f 
street. 

Appliciition for levisiun from conviction 
and sentence recorded by the Chief Presi¬ 
dency Magistiatc of Lumbay. 


Mr. Lowndes, with him Mr. V. F. FiVajV, 
for the Accused. 

Mr. 0. S. liao. Government Pleader, 
for the Crown. 

JUDGMENT.—The facts of this case 
are shortly these. The petitioners, manager 
and servent respectively of a toy shop in 
bhekh Memon Street, e.xhibited in the 
windows of the sliop, overlooking the public 
road, certain clock work toys during the last 
Diwali festival. The result of the exhibition 
was that thousands of people collected on 
the road to witness the toys. The Magis¬ 
trate finds on the evidence thst there were 
dangerous rushes in consenuecce; people were 
knocked down; and great obstruction and 
danger were cau.sed to those using the 
road. The petitioners were asked by the 
Police to stop the exhibition but they would 
not obey. 

1 iiere can be no doubt upon tliese Hndings 
on the evidence that thpre were obstruction, 
danger and injury to tlie persons using the 
public way which amounted to a public 
nuisance. 

1 he onlj' (luestion is, wlietherthat nuisance 
was caused by the petitioners. 

1 he eflicient cause of (lie nuisance was 
the act of tlie petitioners. It consisted in 
the manner in which they worked the toys 
in their shop; their object was to attract a 
crowd; they knew tliat a crowd would 
be, and as a matter of fact was, attracted 
by what tliey did, and tliey must be 
regarded as having intended that con- 
Eetiuence. It follows that the nuisance was 
cau.'^ed liy them. 

But it is urged that wliat they did was in 
the conr.'^e of rea.sonable user of their business 
on theirown premises. The nnestion of reason¬ 
able user is one of time, place, and circum¬ 
stance. It must be decided with reference 
to all the facts of the case in which it 
arises. Ordinarily, every shop-keeper has 
a right to exliibit Iiis wares in any way he 
likes in hi.s shop, hut he must exercise the 
right so as not to cause annoyance or nuisance 
to the public. As was said by Romer, L. J., 
in .[t(or}iei/~(icneral v. Ifn'ghton and Hove 
Vo’upcradve Supply Asd’efm/mu {1): *'Jt does 
not follow that, because (he user is necessary 
or useful fur the purpose of carrying on the 

business, it must of necessity be held to be a 
(I) ( in'iO) I Ch. 1*7(1; (5*) b .1 Ch. 201; SI b. T. "(Pj 
4b W. K. JU; IG T. L. Iv. au4. 
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reasonable user.” And the law, as e.Kplained 
by Lindley, M. Jl., in tfiesamecase, i.s that* in 
a case of doubt or dinicnlty, tlie private reason¬ 
able right of a householder to carry on his 
business must yield to tlie public right of 
user of the street. ’ 

In the pre.sent case, the petitioners were 
aware that theiract wa.s can.sii.g danger and 
obstruction to the public sva.\. Tliey were 
warned and yet did not desist. And it can 
hardly be said tliat the manner of tl)o exliibi- 
tion complained of as a nuisance was necessary 
for the purposes of their busine.s.sin tlie sen.se 
that witlmut it they could not carry it on 
rea.sonably. 

The Rule must, tlierefore, be di.«charged 
and the conviction and sentences confirmed. 

Iiufo tiischnrgpil. 


fs. c. la ncu). L. H. 21L\) 

nOJIHAY HIGH COURT. 

ORiiiiNAi, Civil SriT No. -JiU oi 
November 22, lOlO. 

Present :—Sir Rasil Scott, Kr., Chief Justice, 
Tde WKST KNI) watch Co. - I*..aintikks 

Tiik RKRNA watch Co.—Ukkenpams. 

Ti ade-uutrk - Infrimjemcnt —7 
tn7/i the mai'k — Waiver or abaudontncnt not erfahlirtivil 
Hilflit to tnJuHCtioti^So jtrttftrrf tj in Irtuh’^nuirk 
apart Jrom I'po mintj of irsu4^:i —Israelire, 

.\n iinportDr wild l»y luivoiiising nml pusliiiic' iIm‘ 
hiiId df (tooiIb iimler ii |»articnlDr mark sociiros a \vi«lc 
|id|ni!ariiy fdr (ho murk id rolafinn to llio sold 

l»_\ iiitn, i.H cMiridod to tlu' prott'otidii of dio Court 
lor that niark In tho country of [in|»>rtalidii. 

I ho tact tliat u person using a word or mark always 
uses it id conjuncti4m with hia (»wn iiamo is not con- 
elusive to sliow Hint tin? word or mark cannot bo 
l•laiml‘d IIS a trade-mark, or that iio Ims waived liis 
ritflils in it as a tradc-inark. 

\\ hero a trndo-nmrk has, up to rlu* daioof .ciiit, been 
associateil in the minds of rlio enstonier.s witli a ver}* 

popular kind of cornnifKlity srdtl by tlie u.ser of the 

tnido-mark, j)rovidod theo* liaslieen no abandonment, 
he >vill be entitled to an injuneti'm against anv other 
l)ers<in importing and sediing th»* conimoditv under 
that triule-mark, notwilhstanding that his name h.as, 
in addition to the trarl<*.inark, always appeared on 
eaeh article sold, and is well-kiKiWu to all «loulers. 

I li(*re can lie no property in a trade-mark in gros.« 
apart froin goods of which it has lH»como the symbol. 

1 he (piostion of abandonment Is one of intention to 
be itifeiTCfl from tlu‘ facts of eaeh ease 

IssiK's should beeoiilined tocpiostions of law ariiiiiig 
on (he pleadings ami to iiucli ((iie.stions of fact as it 
would 111- noc“.'.;sary for the Jud-re to frame for deci- 
slon by Jury in a Jiiry-trinl at .V/s Pn-is in Kngland. 


Tho ])ractiee of raising a numlier of issues wliich 
do not state the main ■|m‘Htions in ilo* snii but onlv 
vaiifiiis .siili.-^idiary mad'TK o)' fa<( h[k<ii wliirh ihe 
jiarlles do nor atfroc comfemncil, 

Messrs. Jiahtnturll and Jinuah, foe the 
IMaintilVs. 

Mes.srs. n. h. A*. ir<///(r and h'lrnr, fnr tlie 
I Icfendaut.s, 

JUDGMENT.— I'lic [iliintiiVs nwe t*> ics- 
fraiii tlie defendant.s frnni u.sing and imitat¬ 
ing various trarle symbols alleged to belong 
to tbe plaintiffs and from representing that 
the defendants’ bu.siness the bu.sines.s carried 
Oh by tbe plaintiffs. 

At tbe commencement rf the hearing, 
eighteen issues were propr>.sed, very few of 
which touched the real rjiiestion in the .suit. 
The fiiNt ten of those i.ssue.s were foumler! on 
various statements in the narrative of facts 
contained in the plaint. 'I’his is in accord¬ 
ance with a practice which lias grown up at 
the t Iriginal Side of raising a number of issues 
which do not state tbe main questions in 
the .suit but oidy various sulisidiary nutters 
of fact upon which there is not agreement 
between the parties. The effect is very 
embarrassing and the practice has often 
been condemned by trying Judges, in my 
opinion, is.sue.s should be confined to (jnestions 
of law arising on the plead ingand such questions 
of fact as it wouhl he neces.sary for the Judge 
to frame decision b}' tlie Jury in a Jury 
trial at Si.<i Pn'us in Kngland. 

Having eliminated fen issue.s,the Court re¬ 
corded eight, but they do not pecilically 
cover the question.s chiefly in issue in the 
suit, which are, in my opinion, as will appear 
from this judgment, whether the plaintiffs 
have abandoned their most popular trade 
symbol and whetlier the defendants Imve im¬ 
properly represented that their business is the 
busines.s carried on by the plaintiffs. 


At the outset, it is nece.s.sary to trace the 
history of the plaint^fF.^' firm in relation to 
the ^Vatch Factory at St. Imier which i.s now 
the property of the defendant.s. In 1884. a 
watch busine.ss, the name of wliich in 1^87 
became the We^t Knd ^^'atch Co., was started 
in Honibay by the Swiss Firm of Droz and one 
Charpie. Hroz A (Jo. were the owners of 
a watcli factory at St. Imier and it was chiefly 
their watches whicli were sidd by (he West 
End Co. Charpie retired in fn.m fhe 

liombay Firm which tlien became the property 
of Droz it Co., e.xelusively, and so remained 
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until 1891 when A. Amstutz was introduced 
as a partner with Droz & Co. In 1904 
Droz tt Co., the exclusive owners of the St. 
Imier Factory, got into difficulties and con¬ 
verted their manufacturing business into a 
Joint Stock Company under the name 
of the Fabrique D’horlogerie Berna. The 
West Fjiid Watch Co. supported the flotation 
by taking up a large number of shares in the 
new Company. 

At the same time, the firm of Droz Co. 
retired from the West End Watch Co., and 
their interest tlierein was purchased by A, 
Amstutz and Constant Droz, the younger of 
the Droz brothers who are interested in this 
suit. 

The result of this arrangement was that 
the owners of the ?t. Imier Factory no longer 
had any interest in the West End Watch Co. 
but the partners in tlie latter firm were 
interested in the factory as large shaie-holders 
and by covenant with the Joint Stock Com¬ 
pany became entitled to the monopoly of all 
tlie products of the Factory sent to India for 
a period of ten years. 

The Joint Stock Factory did not prosper, 
and in or about December l^uT went into 
liciuidation. 1 lie liquidators carried on the 
business till August 190S wlien the 3 ' agreed to 
sell it to a new company of which the pro¬ 
moters appear to liave been a watch¬ 
maker named De Ooumois and Douis Droz, 
the elder of the two Dro/ brothers above 
mentioned, who had all his working life been 
interested or employed in the St. Imier 
Factory. It is probable that tlie ill success 
of the Fabrique D’horlogerie was due to w'ant 
of support from the Bombay firm upon whose 
custom tliey were very dependent. At any 
rate, the Bombay firm complained in tiie year 
1907 of the watches supplied by the factory 
and began to import watches largely from 
other manufacturers, while thej’ ceased giving 
orders to the 8t. Imier factory. 

In view of the importance of the Bombay 
connection De Ooumois, before buying the 
factory, wrote to the plaintiffs 0‘^x. (J.) on 
the 11th of August 1908, as follows; — 

A\ ith reference to the conversation I had 
the pleasure to have the other day with Mr. 
Amstutz I have the honour to inform you tliat 
I am on the point of buying the Fabrique 
Berna. Before decidingdefinitively, however, 

I wish to approach j’ou once more, because I 
have been able to ascertain that up to the 


present year you were one of the best clients 
of this factory. 

I have already given you expre.ss assurances 
as to the improvements which I am anxious 
to make to the products of the Berna and as 
your dissatisfaction arises from the defects 
you have found in those products it appears 
to me that there should be nothing in the 
way of our continuing the business relations 
which you entertained up to recently with 
the Berna since I give ycu the assurance 
that I am able to remedy the defects in 
question. I sm of opinion that the Indian 
market is necessary to the vitality of the 
Berna, and I am persuaded that it would 
be to the mutual interest of both our houses 
if yours were to resume the old relations with 
the new house. 

In fact, I would be pleased to know”— 

(a) If I can positively count upon you to 
he my regular customer.s for the article.s 
which you previously took from the Berna.” 

“(/*) From what date yon could eventually 
give me your regular orders.” 

Amstutz replied, by Exhibit A 4, on the 
Idth August, that they were willing, in 
principle, to reserve a part of their orders for 
the eventual successor of the Berna, but that 
it would fiivst he necessary for the latter to 
give an idea of what ho was going to manu¬ 
facture and what improvements he was go¬ 
ing to make to the calibres and qualities the 
West End Watch Co., were taking from the 
Berna. 

In the following month, it appears from 
Kxliibit No. l.'l that the relations between 
De Cionmois and Amstnlz had become strain¬ 
ed in consequence of a dispute as to the right 
to use the word Berna’ in connection with 
the sale of watches in India. 

Do Ooumois had complained to the 
iifluidators, his prospective vendors, tliat 
Amstutz had declared be would prevent De 
Ooumois from using the word in India, and 
the liquidators warned Amstutz that, if he 
harassed De Ooumois in India, thej" would 
take severe measures against Amstutz in 
Switzerland. 

To this Amstutz replied that his firm would 
claim in India by all means the ownership of 
the word Berna’ ns a trade-mark on the 
basis of a twentj' j'ears’ user of the same to 
designate one of their qualitiesof watches. 

The history of the use of tlie word Berna’ 
in connection with watches sent from St. 
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Iraier to the plaintiffs in Bombay is as 
follows. 

In the year 1887 a trade-mark was deafen¬ 
ed at the factory at St. Imier, consisting of a 
bear and flag with the word Berna’ and was 
marked on new watches sent to India. The 
bear was objected to by tlie West End Wateli 
Co., as not suited to Indian tastes and was 
quickly abandoned for the Indian trade. Tlie 
word Rerna,’however, wa.s used on a certain 
quality of watch, and in IP"! was included in 
a new trade-mark, registered by Dro/. Co. 
in Switzerland in that year, consisting of two 
concentric circles, the inner being occupied 
by a star and crescent and the outer by 
the words‘*Berna‘’atid “Swiss Made. " Tliis 
mark has been transferred to tlie Swiss 
Registry to the successive owners of the 
Factory including tlie defendan\s, and the 
defendants have also registered another mark 
with concentric circles tlie inner being oc¬ 
cupied with the initials “U W" an<l the outer 
with the words‘Rerna ^Vatcll Co. Swiss Made.’ 

Watches hearing the word ‘Rerna'on the 
dial whether alone or in the star anti crescent 
ti’ade-inark above described were styled 
Rerna watches in the plaintiffs’ citalogues, 
exhibited in this case, for tlie years lj'y7 to 
1007 inclusive. I’he watches so designate<l 
may be roughly described as the twenty- 
rupee quality watche-j. 

In the extra edititin of the plaintilV-i’ undat¬ 
ed catalogue No. I i. which I take to have 
been published in the latter part of I'U", 
the Rerna is called the l>3rna or Sjrvi'e 
Watch, the alternative designation belnj: ex¬ 
plained by the folio wing remark: — • 

\\ e take this opportunity (-f inforniiiig our 
customers that the nani? ‘Il?rna’ will b? 
changed to Service’ as soan as our present 
stock of the.so watches is .sold out. The ti-ade- 
mark will in other respects remain unaltered. 
Iliis alteration of the name is done to secure 
a trade-mark which cannot be imitated in 
India or elsewhere.” 

Catalogue No. 44' is in the same terms as 
regards these watches but in Catalogue 
No. IS, (the succeeding Catalogue relating 
to watches), which is the last one piMiluced 
anijirobably belongs to the latter part of 
19()o, there is no Rerna watch advertise I 
but in its place the ‘Seculir,' wliic'i is in¬ 
troduced ‘vith the following remark: — 

1 he becul ir re-places the cla^s of w itches 
which we were formerly selling under the 



designation of Rerna watches as the latter 
were watches which svere de.signed twenty 
year.s ago and had become .somewhat out of 
date.” 

The change from Rerna’ to Service’ and 
Secular’ is rather differently explained by 
the plaintiffs and the defendants: — 

"y. In t!ie year 1907 the plaintiffs dis- 
coverd that the word Rerna’* as use i in 
their trade-mai k for many years in India 
hail without their knowledge been registei’eil 
in jyOl i)y Dro/ A' Co., a> a trade-fiiark in 
.Switzerland and the plaintiffs resolved to 
change the name o{ the pirtinilar ipiality 
of watch marked ’'Rerna” to "Railway 
Service ’ and ’Secular” and they notihed in 
their catalogues the change of name. 
The plaintiffs, however, continued to receive 
and still receive orders for Rerna watches. 
(Plaint.) 

“S. Theallegatinns contained in paragraph 
0 of the plaint are absolutely untrue. In 1900 
when the saifl Constant Dro/. was in Switzer¬ 
land he told l.iuis Dro/, then delegate of 
the Council of .Administration of the said 
Kalx’iciue Company, that as the word Rerna 
had been the registered trade-mark of the 
Fabri(iue Company the plaintifl'i had resolved 
to change tlie mark Rerna on tlie watche.s 
imported by them into Railway Service” 
and “.Secular.” The change was on his in¬ 
structions accordingly made from the year 
1907. (Written statement). ' 

The pi lintiff Const lilt Droz, however, is 
not prepared to deny that a conversation, 
such as is alleged in tlie written statement 
and sworn to in evidence by Louis Droz, di.l 
take place. Such a conversation is, more¬ 
over, consistent as regards the change 
to‘Service’ witli the remark in Catalogue No. 
4S, extra edition. 

I have come to the conclusion that real 
reason of tlie change was tlie certainty that 
the plaintiffs had that they would liave to 
sever their business relations with the Factory 
at St. Imier [which, it may be noted, is re¬ 
ferred to liy Amstutz on the Idth August 
1908 (Ex. A. 4' as the Rerna] and their 
desire to have a mark for their twenty-rupee 
quality watch whicli would not involve them 
in controversy with the registered ow lers of 
the mark ‘Rsma’ in Switzerland. 

On the 4«h of November ''908, tlie new 
Company started by De Goumiis under 
the English name of the ‘Rerna Watch Co.,’ 
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took on assignment of tlie factory and its 
properties, and on the t'dli of November 
Lonis Droz, as representative of the new 
Ooinpaiiy, came to l*ojnl)ay .and opened a 
plart- uf Inisinc.s.s. Ilo then prepared and 
issued a citrular, dated Fabimary lOOM, in 
whieli, on behalf of the defendant Company, 
he referred to the phiintiiTs as the defendant’s 


agents wlio Iiad soltl dnO.OOO watches made 
at the St. Irnier l■■acto^y in past years and 
proclaimed that IJerna Co.’.s watches should 
no longer he sold by their former sole agents- 
importers (meaning the plaintiffs), as the 
defendants had decided to get rid of any 
middle.shipand to deal directly themselves. 
References are given at the close of thecircular 

to every wearer of one of the 600,000 Berna 

watches in use in India and every maker who 
has sold one Berna watcl). 

Tlie immediate result of the circular was 
the institution, on tlie 2nd of April 1909, of 
this suit by the plaintiffs who allege that 
one of the qualities of their watches was well- 
known as the Bei'iia watch; tliat the name 
Berna came lo denote to the public in India 

and Burma a particular qualify nf watch im¬ 
ported and sold by the plaintiffs and that, 
thoimh the name li.as l)een changed by the 
jdaintilTs.they have coTitinued to receive orders 
for Berna watebe'^. 

'I’lio plaintills’ case, tberefoi-e, as originally 
framed, was based up<m acquisition by user in 
India of the name Berna as a trade-mark. 
'I’liis is a ease wliieli is ni)t affected by the 
.suceessivo registration in Switzerland of tlie 
Berna frade-mai I; as appearing nti the 
plaintiffs' watches by the different owners 
of the St. Imiei- faetor 3 -: See /fe// v. Le- 
cnufnn'fi ( 1 ). 

That (he importer, wlm liy advertising and 
pushing file sale of goods under a pirtieular 
maik secures a wide popularity for tl,e 
mark inielation to the goods sold by Iiim, 
is entitled to t!.e protection of the Court for 
that mark in the cmintry of importation, 

even against, the producer nf the goods, lias 
been recognised hy fids Cnuit in the un¬ 
reported case of Jhimoilin- linttouftcij y. 
ll>.nnns){ Adnni (2J and by the Madras High 
f'-iuit in L(irfirf,)in y. y/ooprr (.’f). 

Although the word ‘Ben a’ originated 

with the M.anufactuiers, it is proved that 

(1) iH.os) 2 Ch. TI.': Jis h, T. i(,7; 7.S L. .1. (•].. nsi. 

(li .\lil.<'al No. ‘11:^ in S' ir V'.. 0S«»r l.SH.'i. 
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buyers in fndia were not interested to inquire 
at what factory imported watches may have 
been made. Importing firms have acquired 
reputations by selling and advertising 
watches of grades suitable to different classes 
of Indian buyers, and by taking care that all 
but the very cheapest watches are properly 
regulated before they pas.s to the buyers. 
Amongst importing firms, the plaintiffs’ 
reputation stands at lea.st as high as 
any. It is contended that the plaintiffs 
never used the word Berna as a trade-mark 
because it is always found in conjunction 
with the name ^Vest End Watch Co. This 
argument is based upon the decision in 
I^ichards V. Butcher (4) where the Court was 
only concerned with the question whether a 
word liad been used as a trade-mark” in 
the sense contemplated in section 10 of 
the Trade-Marks Registration Act, 1875. 
Tliat case has no application here. The fact 
tliat tlie user of a word or mark always 
uses it in conjunction with his own name 
is not conclusive to show that the word or 
mark cannot be claimed as trade-mark or 
that the user has waived his rights in it as 
a trade-mark. Thus in Brahain v. Bnttard 
(5) and in Lavergne v. Hooper (3) the suc¬ 
cessful owner of marks used their own 
names in conjunction with them, and this 
is, so far as I am aware, the general practice. 

The evidence, I think, establishes that the 
word ‘Berna’ had. up to the date of suit, 
been a.ssociated in the minds of watch bu^'ers 
in India with a very popular grade of watch 
sold liy the plaintiffs, and it follows that, 
if there has been no abandonment the plaint¬ 
iffs are entitled to an injunction against any 
other persons importing and selling watches 
under that name notwithstanding that the 
plaintiffs’ name lia®, in addition to the word 
or trade-mark Berna, ahvays appeared on 
every one of their watches and is well-known 
to all deaier.s. 

I pr-opose, therefore, to discuss whetlier 
the plaintiffs have abandoned their right 
in the name Berna as a .symbol of a parti¬ 
cular quality of watch by them. The 
matter is hy no means settled by a reference 
to the declaration of Anistufz that his firm 
would claim in India b)' all means the owner¬ 
ship of the word Berna as a trade-mark, for 
( P 2Cli. 522 at j). 54-;^; (JO L 3. Ch. 630. 

(A) I H aiulM. 4l7; 9 L. T. It)9; 11 W, 

i;. (Kil 
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there can be no property in a trade-nmrk 
in gross apart from goods of which it lias 
become the symbol: See Thornehie v. ]!Ui 
(n). The question of nbandorment is one 
of intention to he inferred from the facts 
of the case. See 3/oMifon und liuehm 

(7) and Larvergne v. Jhopir (:l). 

In tlie first place, tlie declaiation of 
Arastutzmaybe met by tlie statements in 
the catalogues to whicli I have above referred 
in discussing the use of the word Derna 
prior to suit. 

Passing now to tlie other evidence on tlie 
point, t gather that owing to the conserva¬ 
tion of Indian buyers the elforts of the 
plaintiffsto substitute watclies named ‘Secular’ 
in place of those named ‘Jferna’ were 
not at once successful. hut the dilli- 
culties encountered in caiTying out the 
change have not, so far as i can judge 
interfered with the plaintilVs’ determina¬ 
tion to discontinue the use ol tlie word 
‘Herna.’ 

liaksh Klahi, the Calcutta dealer, says 
tliat when he received orders for Herna’ 
or Secular’ he would .send tlie plaintitTs’ 
watches. He ha.s no Hernas in .stock so has 
to supply Seculars, hut they are only taken 
hy the illiterate. Those who can read ilo 
not buy Secular.s. In iDOi) after he had 
learnt that the plaintilfs had discontinuetl 
the issue of JJernas he tried to sell some <»f 
tlie defendant s’ Hernas to customers asking 
for Hernas but they would not buy on seeing 
that the watclies weie not West Kiid Co.’s 
Hernas. 

Tlie Lahore dealer, Tricumlal lialla 
Motilul, pToves orders sent by him to the 
plaintitTs Company as late as the loth of 
November IfHls for Herna matches, but lie 
also says that the plaintitTs have for the 
last two years invariably supplied Seculars 
or Railway Service in execution of such 
orders. He wonhl now ask a wholesale 
dealer asking for Hernas whether he 
wants West lOnd Co.’s Hernas or Heina 


Watch Co.’s Hernas. 

Tlie Delhi dealer, Dhanamal One 
proves many orders (Kxs. D. and 1 
sent for Hernas to the plaintitTs Juri 

190S, 1909 and 1910, but it is only in t 

1 cii. .‘smi ut |>. r)77: <n b. .i. Ch. 

H 11. 71K; 70 L. T. 124; 12 W. U :p,)7. 

(7) {lt^84) 20 ('ll. I). ?UH at p. 40*>; 53 L. .1. < 
932; 50 L.T. 784; 32 W. U.(il2 



1910 orders that he shows by ordering 
Herna Secular that be is aware of the new 
name introduced hy the plaintitTs in place of 
Hei na. 

1 he evidence et .Mohiinda Ixamalst'y, 
the other large dealei-, is iK>t vei‘ 3 ' 
intelligible, but lie seem.s to attach great 
value to the name Herna in connection 
with the plaintitTs’ watches and .'-ays lie 
tinds it difficult to sell ‘.Secular’ watches to 
illiterate peojde, (which i.s the reverse of l-Halii 
Haksh’s experience). 

The evidence of the (‘laintilTs theni.«,elves 
estabbshes that (heir large cnstorrer.s, t!ie 
Traffic Superintendents of the Cmlb and 
Roliilkfiand and the N. W. Hallways, c ;n* 
tinned to order ‘Herna* watrdie.s h r guards 
throughout 11*0^ an I 190(1 and into tlie 
pre.Hoit year-, the orders beiiig almost 
invarialrly executed l»y the supply of 
tlie Hnilway Service' watch (See Kx. M. 
lie 

T1 ie last order for Hernas' was given liy the 
plaintilT to the St. Irnier I'actory in 19n7. ami 
the date of the last invoice for Her nas sent to 
the plaitititTs from that factory was MOth 
June 1 (*08, (see Kxhibit X.L The watches 
.so invoiced wonhl he received about Septem¬ 
ber 190'*'. 

Hetween 1908, and the date of the institu¬ 
tion of this suit, Idl order's for Herna watches 
were satistie<l hy the supply of Hernas. 
Hetw’een the date of suit and .March IlOo 
otdy thirty Hernas watches wei-e supplied to 
w’holesalc dealers. 

On the lilth April I'dOO, tliree weeks after 
the institution of this suit, the plaintitTs re¬ 
ceived from a dealer at Neemnch an order 
for twelve Herna’ watches. Constant Drr/ 
then made the following memorandum with 
regard to it (Kxhihit (0: — 

“Write Herna not made any more, these 
(r'. e,, Railway Service) are the watches we 
now supply in it.s stead to all the Hailw’ay 
and Government otlices. They are of the mo.st 
modern eonstruction, etc. ” 

There are, it i.s said, a few ‘Herna* watches 
still on hand hut their number cannot be 
ea.sily ascertained from the stock-bt'ok. 

It may, tbeiefore, be taken that the jilaint- 
ifYs stock of Herna watches i.s practically 
finished. 

'riie conclu.sioii at wbicb 1 arrive from this 
evidence is, that the plaintitTs for the last 
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three years both in their dealings with the 
supplying factory and with their cus¬ 
tomers evinced very clearly and consist¬ 
ently their intention to abandon the name 
‘Berna’ as a quality mark for their watches, 
and it follows that they can no longer claim 
any exclusive title to the use of that name 
either alone or in a trade-mark with con¬ 
centric circles. 

Tlie plaintiffs’ case for relief, however, does 
not altogether fail with tlieir inability to 
make out an exclusive title to the words or 
trade-mark Berna’. Tliey complain that the 
defendants liave been representing tliat tl;e 3 ’ 
are now carrying on a business which was 
formerly carried on by tlie plaintiffs as their 
agents, in proof of which the circular of 
B’ebruary 1909, is referred to. This circular 
is admittedlj" indefensible and the defendants 
liave offered to destroy it. The plaintiffs also 
relj' on an advertisement in a Rangoon paper 
of the 13th November 1909, wbicli was in¬ 
serted by tbe defendants’ agent Danker and 
is shown to have liad tbe approval of Louis 
Droz, tbe defendants' representative in Bom¬ 
bay. (See advertisement Exhibit A2 and 
Exhibit Q). 

Tlie watch figured in the advertisement is 
a new wactli introduced recently by tbe de¬ 
fendants under the name of Berna New 
D. r having a new adoptation of an cld 
movement not found in the watches, here¬ 
tofore, known in India as Berna watclies 
through the business dealings of the plaint¬ 
iffs. 

The advertisement is, liowever, lieaded in 
large type ‘77/c Benia' and includes a state¬ 
ment as to tlie oflicial adoption of tlm watcl) 
by certain Railway Companies, a statement 
which is wliolly false as regards tbe defend¬ 
ants’Berna New D. P. and is copied verbatim 
from the plaintiffs' unamended catalngiie 

No. 13. 

The relation of the defendants and Danker, 
the Rangoon advertiser, were tho.se of prin¬ 
cipal and agent. Darikcr did not buy from 
tbe defendants but received watclies of wliich 
he was bound to remit the proceeds, when 
sold, at the end of eacli ninntli. The ad¬ 
vertisement though paid for by Danker was 
approved by liouis Dn./ wlio said tlie defend¬ 
ants would pay Ks. 10 pei- month towards tlie 
costs of tbe advertisement translated into the 
Burmese language (see Exhibit Q). 


In my opinion, the advertisement is both a 
direct misi epresentation as to the business 
and goods of the defendants and a breach of 
the injunction of the 6th April 1909, whereby 
the defendants, their servants and agents, 
were restrained from publishing or represent¬ 
ing that the defendants’ business has anything 
whatever to do with the plaintiffs’ business. 

Other complaints of the plaintiffs relate to 
the marks known as The West End Co., with- 
Eagle and the ^Matchless with Lccomotive. 
As to the first, it is suflicient to say that the 
evidence does not disclose that the Eagle 
mark has acquired any reputation among 
Indian buyers, and that the defendants 
are only using an eagle mark with¬ 
out the words West End Co. As regards 
the Matchless with Locomotive, it is 
common ground that the Locomotive mark is 
pnblici j7(ri$ find that the word Matchless 
was adopted by tbe plaintiffs as distinctive 
from tbe word Maxim which in combination 
with a Lccomotive w^as a registered trade¬ 
mark of the factory in Switzerland which has 
now passed by assignment to tbe defendants. 
In my judgment no case of passing off has 
been made out against tbe defendants in res¬ 
pect of citlier of these maiks. 

The plaintiifs also complain that the de¬ 
fendants are imitating the boxes in which 
the plaintiffs' watclies have generally been 
sold. These are red boxes, having a repre¬ 
sentation stamped on them of tlie St. Imier 
Factory together with reproductions of cer¬ 
tain medals awarded nt Exhibition.s for pro¬ 
ducts of the St. Imier Factory. The evidence 
does not satisfy me that biiyer.s attach 
any importance tp tliese boxes. If there 
were >ncb evidence, it is doubtful if tbe 
Court would grant relief to tbe plaintiffs 
in respect of them now that their busi¬ 
ness relations with the St. Imier Factory 
have ceased. Much time has been consumed in 
the discussion of various assignments, execut¬ 
ed in Switzerland in (he years 1901, 1914 and 
190!^. 1 do not think tliej'' help the plaintiffs’ 

cji.se. The two matters .«eriousIy in dispute 
are the right to the use of tlie word Berna’ 
and the question whether the defendants are 
cr were improperly representing their business 
to be tbe business formerly carried on by the 
plaintiffs. The defendants can use the word 
‘Berna’ in India only if the plaintiffs aban¬ 
doned its use. Once the abandonment is 
established, the Sw'iss aseignmentSj assuming 
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them to assign tlie Berim trade-mark to the 
plaintiffs absolutely, can be of no assistance 
to them. 

J pass a decree for the plaintiff for an 
injunction restraining the defendant Com¬ 
pany, their servants, agcntg, ti-avellers and 
representatives respectively, from in any 
manner representing or causing or procuring 
to be represented or doing anything which 
shall lead to the belief that the defendant 
Company have been or are carrying on the 
business carried on by the plaintiffs or are the 
successors in business of the plaintiffs, and 
from employing, using or circulating or 
causing to be employed, used or circulated any 
circnlars, notices, or advertisements which 
shall in any manner representor lead to the 
belief that the defendant Company are carry¬ 
ing on or have succeeded to the business of 
the plaintiff's. 

The plaintiffs will have their costs of suit 
np to and including the first day’s heai ing, 
and must pay to the defendants costs of four 
day.s’ sub.^equent hearing. Bach party must 
l)ear their own costs not otherwise provided 
for. 

Sin'/ /. 

Attorneys for the Plaintiffs: ('nptnin S 

Vouhja. 

Attorneys for the defendants: liirhiell. 

"'anjp.e Uomer. 
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llOMliAV IlKill COPHT. 

Skvond Civil Ai teal No. Jtdi' or l!>i).i. 

Pebruary 13, 1911. 

Preifent :—Sir N. G. Chandavarkar, Ki., 
Judge, and Mr. .lustice Heaton. 

liAi.KRlSITNA WAMAN.Il GALANKAR 

—Appel lant 

rers7(s 

SHIVA CHINA .MHATHA—Kk SrONDENr. 

h'.rrrulio,,—Application patuUtxj —Appm! _ 

liitci'meiiinte apphraHon han-cA —H«-s jii<lic'at:i. 

An ajipli'cutidii ter evcciUioii «>f n clccri'C ^^!^s niatic 
in Tlio Court ordcrml oxccutiiui t<» proui*cil. 

llic judgiiuuit appeiiloil against tlic «*rdcr, 

which, however. >vas uphold on tin- 2n<l of August 
100.^. In the ineaiiuliih*, i|io decree.liolder made 
0 fresh application for execution of ihe same deeree 
in Ihudand this was rejeetod l.v fholir.«t t’..iiri as 
time harrod. 

After the_order of the Appellate Ceuirt on the 2nd 
August the decree-luiider applied in lOtJh for 

tlie pi-oceedings in execution to he continued on (he 
apidiuution of 1903. The Court ordered a fresh 


application for oxecntion to he tiled, and ho, in 1907 
Q fiY.'.sh ni>jilicaiion ff*r e.\eculi<m was made. It was 
rejected hy the Couit on the ground iliat it wa.s 
barred yri‘judicatn \iy llic order <d' rejection on 
the application of 1904. 

On appeal t<* the Higli Court: 

//'/d, rliaf tl.e apj>licatioii for excontion mii.st he 
allowed, 'i lie right ol the decrec-jioldei' lo proceed in 
execution f.n the strength t.f the .\pp‘')late Cr.art's 
onler in hi.s favour coiil<l not In- rilVeefed h\- tlie order 
«'f thetir.st ('oun jiassed in (he ■layKha'j of 1094. 
he4-au.<o the latter was the order (jf a lower Court and 
it Ua.s pas>ed in n iJnykhn/>t which could not have 
legal validity .eo long as tlm Aa.Had of J|ti.4was 
kept ;ili\c by jifoper proceedings, 

Secfind appeal from the decision of the 
Histrict Judge of Tliaiia, in Appeal No. 51 of 
ll^oO, confirming the order passed by the Sub¬ 
ordinate Judge of Bas.«eiu in Jhirkhdi^f So. ;3RC> 
of 

Messrs. Ji. A. Kharc and B. V. Ih.<ai, for 
the Appellatit. 

Messfs. n. S. lido, J I\. ]f/tnrit)}ijhd‘\ for 
the Re.spondent. 

JU DGMKNT.—The present dark/iost of 
1907 has been held hy both the Courts be¬ 
low to be barred as res judicdta b}' the order 
(if tlie Suborditiato Judge rejecting the 
previous ddrkhdsl No. tbO of H'dt on the 
grt und that it was time-harred. Though 
that might have been if thi.s hitter ihirkhoif 
and the order thereon by the Suboirlinate 
Judge liad stood alone, we have here the 
fact that, at tlie time of that darkha.^f and 
tlie order, there was an appeal pending in 
the District Court against the order in the 
decree-holder's favour directing e.xecntion to 
proceed in ddrlhod No. 5 of llHKk That 
was an appeal preferred by the .indgment- 
dehior and tlie Appeal (’onrt upheld the 
order in the decree-holders favour on the 
■Jfid of August ll'05. Tlie decree-holder had 
under the appellate decree a right sub¬ 
sisting on that date to proceed in execution 
under the JrtrA-/m>7 of I90d. As a matter of 
fact, lie did apply to the Court on the ICth 
of October 190(1. That was an application 
to take a step-in aid of execution according 
to law and it was made within three years 
immediately preceding the date of the pre¬ 
sent dnrkhn.<t of 1907. The right cf the 
decree-holder to proceed in execution on the 
stiength ('f the Appellate Court’s order in his 
favour could not be affected by the order of 
the Subordinate Judge’s Court passed in 
the ddrkhdi^t of 190-t, because the latter was 
the order of a lower Court and it was 
passed ill a durkhdst of which could not have 
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]ee:al validity so loner as tlie darkhast of 1903 
was kept alive by proper proceedings. There¬ 
fore, the order appealed against is set- 
aside and the Snli■)rdinate Judge is direct¬ 
ed ti» allow execution in the darkkast 
of 1‘'07. d'lie respondents must pay to 
tlie appellant the costs throughout of tliis 
d ikliiict. 

Order set aaide. 


(s. c. 18 Hoiri. L. U. 288.) 

MOMIiAY HIGH COL'RT. 

Sk'’Onp Civil, Ai-fkai, No. 7o7 of 1909, 

February 13, 1911. 

Prrspitt :—Sir JJasil Scott, Kt., Chief Justice, 

and Mr. Justice Matchelor. 

MAN I CAL UAN'CHHOD— Appellants 

I'ersub 

MOTIiiHAl HFJIAHAI— Respondents. 

i'l’fil I'rort'diirt’ ('mh' (.Irf A’/I’ tif 1S82), Sii. 268. 
2“\ — I. ii i'iiliiiii (>l ilt'crei' — I'sujrnctitdrif morfijatje — 
Alliii'hiiiOnt mid of the oiortiiniie drht undtT section 
268 not p<'iiiiissihl4‘ -Atfarliiiiriit i>f interest in innnorc- 

tddi' i<.iijiertij. 

hitlio of 51 purely usufructuary mortgage 

wlicif' iliorc is jif) (If'lit ]t5iyal)lf' l»y llio treuTgrigor, (ho 
procoiliiro l»y 5it()>chmont itiuh'i' soction 268 is in- 
5ii>})lic5iL)o. 'I'hc pro(M>(lur(‘ shtjuld Ijo liy nttaclirnotU 
umltr si'ct ion 27 t of tho iii(ori*sl itt imitiovoahU* pro- 
snul i(.s salo in acoordiiiioo with the pro\'isions 
Ilf fiio Cocio, 

’J'lirrndi !i}t(dinifit}i v. Ilai Kosiii. 26 H. 805, (lis. 

tingiiislioil. 

Second appeal from the decision of the 
.ludge of the Small Causes Court; with Appel¬ 
late Rowers, at Ahrnedahad, in Appeal No. 
21li of 1907, reversing tlie decree passed by 
the Subordinate .ludge of I'lnreth, in Civil 
Suit No. 95 of 190H. 

Mr. (i. K. P(iri‘kh, for the Appellants. 

Mr. //. -1. t>hah, for tlie Respondents. 

.1U DGMI'jNT,—T he respondent No. 1 is 
the assignee of the rights of a mortgagee 
under a mortgage-bond executed in the 
year lS94. The bond created a usufructuary 
mortgage with po.ssession and provided as 
follows: — 

*‘ rhe field is given in mortgage on re¬ 
ceiving on security thereof Rs. 750. Tlie 
money hears no interest and no rent shall 
he payable for the field. The period is 
fixed at ten >ears. You may cultivate or 
sub-rnortgage the liedd during this period. 
1 have no right thereto. After the expi¬ 
ration oi the lixfd period when 1 re-pay the 
principal sum on the very day and in tlie 


very month in which I have received the sum 
you may give up the field in Vaishakk in 
that year. Yon .should pay dues, etc., and 
enjoy the produce If any one canaes obs¬ 
truction or hindrance then 1 am to be answer- 
able for the amount due in such manner as 
you may ask me to be answerable.” 

According to tiie rulings of thi.s Court, 
that document created a purely usufructuary 
mortgage and not a mixed mortgage of the 
character referred to in Parasharamv. Putlaji- 
ran (1). It created no debt in re.spect of 
which the mortgagor could be sued except 
in the event of breach of the covenant for 
quiet enjoyment contained in the bond. This 
being so, there was no debt due from the 
mortgagor which could be attached under 
the provisions of section 208 of the Code of 
1882. The plaintiffs, however, as the holders 
of a money-decree against the assignor of 
tlie respondent No. 1. purported to attach a 
debt of Rs, 750, due by the mortgagor to 
tlie original mortgagee whose representa¬ 
tive was the plaintiffs’ judgment-debtor, and 
liaving .so attached the so-called debt, it 
was sold in execution and purchased by the 
plaintilTs. 

It is emtended on helialf of the re¬ 
spondent No. 1 that the attachment and 
sale gave the appellants no right to pos¬ 
session of the mortgaged land for which he 
sues, and that argument found favour with 
the learned Judge of the bwer Appellate 
Court. 

We are of opinion that the lower Court’s 
decision is correct. In the case of a purely 
n.ufructuary mortgage where tliere is no 
debt payable by the mortgagor, the pro¬ 
cedure by attachment under section 268 is 
inapplicable. The procedure should be by 
attachment under section 274, of the in¬ 
terest in immoveable property and its bale 
in accordance with the provisions of the 
Code, 

The Pleader for the appellants has, how¬ 
ever, relied upon the decisions of this Court 
in Pafder Dhonrup yfarr.tdi v. Rarnrhandra 
Ualvnnt Kulkarni (2) and Tarvndi Rholanuth 
V. Hai Kashi (3) in which the decisions of 
the ^Madras High Court in Appnsami v. Scott 
(4) and of the C5ilcutta High Court in 

(I) :n D. 128; 4 Ind. Cas. .'505; 11 Horn. L. It. 1315. 

(21 10 H. 121. 

(.8; 26 U. 305. 

(4) 7 M. 5. 
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JMendra Kumar Mayulel v. Hup I.aU 
(5) were followed. 

It is to be observed, bowever, that the 
learned Judges in delivering judgment in 
Tarvadi Bholanath v. Bai Kashi (J) were 
careful to point out that their decision was 
based upon the fact that tlie mortgagee wa.s 
a mortgagee under a simple mortgage and was 
not_ in possession, ai.d upon that ground the 
decisions in tlie other cases which we have 

referred to may be distinguished from that 
now before us. 

We. tlierefore. atiirni the decree of the 
lower Appellate Court and dismiss the appeal 
with costs. 

. Ikcrec caujinned. 

(o) 12 C. o-ki. 


(>. i.i p,.ni. I., II. 

ilOMIlAV llitilf CCL'ItT. 

Ci\iL Ari'f.tcATiON No. ‘^21 oi Il'lO. 
February 11, 1!*! 1. 

yVmod: —Sir ]ta.sil Scott, Ivl., Chief .liistico 
and ^Ir. Justice llatclielor. 
FKNATJl KONOJl FALKK—Aim-mcani' 

versus 

ItANUJI HAW AiII FAIjICI'J—Oi'1’0ni:ni'. 

Civil procedure ('o.lc fAr( I'../ lUOS^, (I. XXIII, O. 

XU,r. U I,:,iv.tl of 

•') Ayiicllate Court to ullow irillidraual ujtvr i >; t - 
nchtutiou of appeal. 

n IS ImwoikI tl.e jM)wcT..r ill! C'oiii t i» 

allcw D witli.lmwul from u suit uiil, k-avo to lil,-.i 
jr. H I eiiiit on till- sanio cause of action aftco- ilu- «!,■. 
icncJant has ohtaincfl a ilecrec in lii.s favour. 

Application under Fxtraoi-dinary Juris¬ 
diction agaiinst the decision of tlie Di.s. 

trict Judge, Sholapur, in Aj)peal No 21U 
of lOOJl. 

Mr. I\. ][, Helknr, for the Applicant. 

Air. iV. V. Hokhalp, for tlie Opponent. 
JLDGMKNT.—The plaintilf brought a 
suit against the defendant for po.«.se.ssfon of 
certain lands alleging tliat tliey belonged to 
him and had been handed over to the defend¬ 
ant on hi.s undertaking to pay Ks. oO per 
annum to the plaintiff for maintenance and 
that the defendant had failed so to do. 

The defendant contended that the plaintiff 
had reliiKiuished his rights in tlie land.s in 
favour of the defendant. Upon thi.s defence 

the f5ubordinate Judge rejected the claim 
with costs. 


The plaintilf pieferred an appeal to liie 
district Court, hut before tlie appeal wasari- 
mitted he made an application under Order 
XXIII for leave to withdraw the suit and 
bring a fresli suit. I hi.s applicatiim wa.s heairl 
and granted by the district Judge witliout any 
notice to the defendant, ft is contended tl,at 
the learned District Judge lia.s acted with 
material irregularity tti tlie exerci.se of juris¬ 
diction in two particulars. J n the lirst place, his 
duty upon the pre.sentation of anappeal i.s laid 
down by Order XH\', rule 11, from which it 
appear.s that he may di.srniss the appeal with¬ 
out sending notice to (he i-espondent or he 
may adjourn tlie hearing, and, if the appel¬ 
lant does not appear, he may dismisH the 
appeal. Jtut there is no provision allowing 
him to enteitain an application the elfect of 
which will he to get rid of the decree of the 
lower Court witliout any notice to the decree- 
holder and without any hearing of the appeal, 
it is also contended that the course taken by 
the learned District Judge i.s nut .sanctioned 
by the prtivisions of Order XXIII. The 
Court is empowered to make an order per- 
niitting withdrawal from a .suit or abandon, 
ment of part of a claim where it is .satisfied 
that tlie suit must fail. That implies tliat 
the suit has not yet been disposed of. Jlut in 
the present ca.se the suit has been drspo.^ed of 
and the decree has been pas.sed in favour of 
the defendant. 

It i.s, we think, beyond the power of the 

Court to allow a withdrawal from a suit with 
leave to lile a fresli suit on the .'■ame cau.se of 
action alter the defendant has obtained a 
decree in his favour. 

We. therefore, set aside the order of the 
District Judge under Drder XXIII and 
direct him to admit or reject the appeal under 
tlie provisions of Order .\LI, rule 11. 

Rule made absolute with costs. 

hide )>i(ide absulule, 
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(s. c. 13 lionx. L. R. 240.) 

130MBAY HIGH COUHT. 

Skcond Civil Appeal No. I>77 ok 190U. 

February 10, 1911. 

Prei'enf :—Sir Basil Scott, Kt., Chief Justice, 

and Mr. Justice Batchelor. 
GUHUNATH BALAJI MUTALIK— 

Appellani’ 

versus 

VAMANAVA NALARAO DIVAN— 

Respondent. 

CoCt ntliit In i"i,-chose — Moi'(>J(l\lC m' -oiU — /'/»«’ ttoi 
limitc'l—ilie cocenauf puiclij p>:i-snnol. 

TIjo material |)orLion ilocinucnt ran a:s I'ollows; 

“I liavo irivcm the laml inti* your imssossitm; if |H‘r* 
Viaps at any time 1 rcciuiro hack the !umh 1 will pay 
to you till’ aforesaid Us. (iOO, and any money you may 
have speiil on hririf^ing the land into good condition 
jind ])urchase back the land 

Held, that, tliiswasnot a mortgage, for no debt 
existed between tlie jiartles to it, but that the trans¬ 
action was a sale nith the option of re-puivhuse: 

llohl, also, that the covenant to re-purchase wa.s 
))uroly personal. 

Second appeal from tlie decision of the 
District Judge of Dharwar, in Appeal 
No. 17-‘i of 1908, contirming the decree pa.s.sed 
by the Subordinate Judge of Dharwar, in 
Civil Suit No. 231 of 1907. 

Mr. K. If. KeJkar, for the Appellant. 

(r. fs. Midgaokar, for the Respondent. 

JUDGMENT.—We agree with both the 
lower Courts in holding that the document, 
Exhibit 9, wliicb is the snb.ject of considera¬ 
tion, is not a mortgage, for no debt existed bet¬ 
ween tlie parties to it. It is a sale with an 
option of re-purchase, and tlie iiuestioii now 
is, whether tbirty-Hve years after its execu¬ 
tion the grandson of the original vendor can 
exercise the option of purcha.se agairist tlie 
daughter-in-law of the original vendee. 

As translated by the Subordinate Judge 
the material portion of the document is: I 

have given the land into your pos.session: if 
perhaps at any time 1 require back the land, 
I will pay to you the aforesaid Rs. 300, and 
any money you may liave spent on bringing 
the land into good condition and purchase 
back the land.” The learned Subordinate 
Judge held that the covenant to re-purchase 
warS purely personal, and we do not think 
that the language of the document need be 
strained in any way to arrive at this conclu¬ 
sion. The alternative would be that the 
covenant is enforceable according to the in¬ 
tention of the parties for all time, a conclu¬ 
sion which would not be favoured by any 
Court, 
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The case is very similar to that of Stocker 
V. Dean (1), which was followed by the High 
Court of Calcutta in Shreemutty Tripoora 
Soondtiree v. .lugger Nath Dutt (2). 

The plaintiff, therefore, has, in our opinion, 
no right to enforce the covenant and his suit 
was rightly dismissed with costs. 

We affirm the decree of the lower Court 
and dismiss the appeal with costs. 

Decree confirmed. 

(1) (1852) Hi Bcav. IGl. 

(2) 24 W. R. 321. 


(>. c. 13 liom. h. R. 242.) 

BOMBAY HIGH COUHT. 

Fm.st Civil Appeal No. 70 of 1910. 
February 17, 1911. 

Presenf:-Sir Basil Scott, Kt., Chief Justice, 

and Mr. Justice Batchelor. 
KASHINATH RAMCHANDUA POTNIS 

Appellant 

versus 

VINAVAK GANGADHAR BHAT— 

R K s po n* U K N I' 

Dekkiutn A’jricuHun'sts liellcf .Ic^ (XVII oj 1879) — 

AyricuUui-ist ^limrxHhir—A<si'jnei' of (lorernmcnt 

evcnuc. 

'Pbe income derived from tunanis by an liiainilar as 
assignee of (Jovernment rcvemio cannot be taken into 
consideration in estimating whether or not ho earns 
his livelihood wholly or principally by agriculture 
ami, therefore, is an agriculturist within (he meaning 
..f the Dekkhan Agricnltunsts’ Relief Act. 

Appeal against the decision of the First 
Class Subordinate Judge at Poona, in Mis¬ 
cellaneous Application No. 1 of 1910. 

Mr. K. y. Koyajee, for the Appellant. 

Mr. P. P. Khare, for the Respondent. 
JUDGMENT.—The question that we 

have to decide in this case is, whether the 
income derived from tenants by an fuamdar 
which is to a certain extent attributable to 
the fact that he is the assignee of Govern¬ 
ment revenue and, therefore, does not have 
to pay over a portion of that income to 
Government but may keep it for himself, can 
be taken into consideration in estimating 
whether or not he earns his livelihood wholly 
or principally by agriculture and, therefore, 

is an agricultarist within the meaning of the 

Dekkhan Agriculturists’ Relief Act. 

The answer to the question depends upon 
what force is to be attributed to explanation 
(6) of the definition in section 2. That 
explanation says'an assignee of Government ^ 
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assessment or a mortgagee is not as such an 
agriculturist within this definition.” 

Now, we think, it is clear that if the 
object of that explanation was to exclude the 
consideration of the income of a mortgagee 
as such It must also have been the intention to 
exclude the consideration of the income of an 
assignee of Government as such. We have no 
difficulty in arriving at the conclusion that 
the object of the Legislature was to exclude 
mortgagees, to theextenttowhich theirincome 
IS derived from their right.s a.s mortgagees, 

from claiming the special benetit of the Act,' 

and, therefore, wo are forced to the conclusion’ 
that the Legislature also intended to exclude 
assignees of Government assessment in that 
capacity from claiming the beneHt of the Act. 

In tlie case before us, therefore, the 
receipts of agricultural income attributable 
to the position of the applicant a.s /mmn/a,- 
must be excluded from con.sideratioii; audio 
thi.s view tlie conclusion arrived at hy the 
Subordinate Judge that the applicant is nut 
an agriculturist is correct. 

We dismiss the appeal with costs. 


1 h 


Appeal •lismufuii. 


(s. . . IS Uoii,, L. 24 o.) 

BOMBAY iJIGHOOUHT 
Sloonu Civil Api-lal No. bbS orl!'!'). 
February 7, iMll. 

l^resent-.—air Uasil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 

BAI GANGA— Appell.^ni' 

L'eraiii- 

^I’MAHAil - Rl’spon’uenp. 

Cnil 11.jccdiyc Lode (Act y , / most, n. YW/r 

U oj Property Act nr uj isS 2 ) tt. 99~Ruh'^ 

JP'''^<^^'^^'^~Mortynye‘dirrec~h\rcciA of ,,ru 

poty mortyayed-S'ilc.prvcccds 

:r“ 

satisfy the judgmentXbT‘ insudicient te 

the /older it t'l™* 


111 August iSiOS the Mimigag.-r. », r 

noil i,gain.! H,o hochS pi-.,,».r,y in ,v.i„.r-t t f'.'i"' 

^nipjii.l baJuiico Linder ihu •lecrcf’^.d' ISOT ” 

The Subordinate Jud'-'c held ih it ..r, i 
issiidc eve, 

,Wt aid,lied. Tl,e 1,/..(,•/,-t j,i, ,”," 
ordered attachment in ex.-euiion ^ 

On appeal to tlie High Court 

procedure ii. ,he ,„u,.„er in ad,id. 
l;-ty i,as ho .euli.,.,! i, "vee, 
doc.x.e» a,„J,,l.,,rer„re, (he datu.ery , !,i, i, "r'^ 

I he jnirjiose of ili(* l■xe^lJt^<lll fij ' • • * 

-f the tlccreo nf ]S07 was (ho ml ’ 

ut fl.o preise.ii l'r..cediiro Code 
Secun.l appeal from the decision of tl,e 
Uh>tnc JudKe of J{r,„aci,, in Appeal No. oi- 
0l 19(IJ, rever..,n,r the decree pa.s.sed by the 
buhordinae Judge of Ankle.si.warf in 

Uarkhn.<t ^o. "oH of iHQS. 

JL1)G.MKM'._(„ the year U<J7 a 
decree was oldained upon a umrtgage under 
vlMcl, the mortgaged properly was sold and 

tl e saie.proceeds proved insullicient to satisfy 
the .ludgment-debt, the balance of H.s 
lemainmg payable according to the terms of 
the decree by the mortgagors. The mort 
h-agee was .also the hol.ler of another mort-' 
»age eiecuted by the same mortgagors upon 
other property. Cue of the mortgagors after 
the decree hud been pas.sed died, and his 
mother who wa.s the surviving mortgagor 
instituted a redemption suit to redeem the 
other mortgage which had not been the 
subject of tbe deciee and which for the sake 
ot convenience we will speak of as the mort- 
pge ot p..operty U. She obtained a decree 
or redemption and an order for payment of 
the mortgage.deht hy imstalments, the 
mortgagee being entitled to a charge on tb! 
property B until hi.s claim was satisKed 
In Augu.st 1908 before twelve years had 
elapsed from the passing of the decree of 

1.1.™ 0, i„, ,,si 

I he execution was resisted and the appH' 

t beforr?he 

Suboidinate Judge on the 3rd of Pd 

»9, H. 1.M U,.. „ tj„°, 

permissible even though .section 99 of the 
rraiisfer of Property Act applied. ® 

Iron. Ins decision there was an appeal to 
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the District Judge, Mr. Tayabji, who on 
the 25th of November held that the 
application for execution was in contraven¬ 
tion of tlie provisions of section 99 of the 
Transfer of Property Act, and accordingly 
the (larkliast was dismissed. Then in April 
1910, for reasons which are not apparent to 
us, he revoked his decision given Hve months 
previously on a point of law and came to 
tlie conclusion that, although section 99 of 
the Transfer of Property Act still applied 
to t)je case notwitlistanding the provisions of 
the Code of Civil Procedure, Order 
XXXIX, rule Dt, the attachment was 
nevertheless permissible. He, therefore, re¬ 
versed his decree dismissing the (hirkhiut 
and directed the property against which 
execution was sought hy the ilecree-holder to 
be attached. 

llutli sides have appealed to tliis Court, 
the respondent hy way of cross-objection. 

'Die appellant says the learned Judge was 
wrong in permitting the attachment. The 
respondent .-^ays that the learned Judge 
sliould iiave gone further an<I permitted 
a sale. 

Wo are of opinion that the Civil Pro- 
ce<lure Code now in force, in so far as it repeal¬ 
ed section 1>9 of tl.e Transfei of Property 
Act and substituted in its place Order 
XXXIV, rule 1 I-, merely effected a change 
of procedure in tlie manner in which mort¬ 
gaged property lias to be realised in execu¬ 
tion of money-decrees, and, therefore, tlie 
statutory rule in force for tlie purpose of the 
execution of the iinsati.sHed portion of the 
decree of 1897, is the rule contained in 
Order XXXIV of the present Procedure 
Code. Por this reason we think that the 
respondent is entitled to an order-on the 
(hirkhast lhat the property attached he 
sold, and we amend the decree of the District 
Judge by directing that the property be sold. 

The appellant must pay the cost-s 

throughout. 

Decree amended. 


\ 


(s. c. 13 Bom. L. R. 251.) 

BOMBAY HIGH COURT. 

Sboonu Civil Appeal No. 697 of 1909, 

February 14, 1911. 

Present:— Sir, N. G. Chandavarkar, Kt., 
Judge, and Mr. Ju.stice Heaton. 

BAI MACHHBAl— Appellant 

versus 

BAI HIRBAI—Respondent. 

Muhammadan Laic — Adoption — Inheritance—Con verts 
from Hinduism to Muhainmadanism—Burden of proof— 
Suit for declaration that adoption is invalid. 

Tlio Mulininmadan Law does not recognise adoption. 
In tlio case of converts from Hinduism to Muham- 
inatlanism, the presumption is that, as a necessary eon- 
scipience of conversion, the law of adoption recognised 
by Hindu Law and usage lias been abandoned by 
them. Those wlio allege that tho usage and law in 
que.stion lias been retained must prove it. 

Adojition is not necessarily inheritaiiceor succession 
altliougli itleailsto inheritance or succession. 

Second appeal from the decision of the 
District Judge of Ahniedabad,' in Appeal 
No. 120 of 1907, coniirming the decree passed 
by the Subordinate Judge of Dliandhuka, in 

Civil Suit No. 256 of 1905. 

FACTS.—A Molesalam Girasia died 
leaving him surviving two widows. One of 
tlie widows adopted a boy as son to lier de¬ 
ceased husband. Thereupon tlie other widow 
tiled a suit for a declaration that the adoption 
was invalid. Tlie suit was valued for Court-fee 
purposes at Rs. J .10, and was instituted in the 
Court of the second class Subordinate Judge. 
It was objected on behalf of the defendant 
that inasmuch as the adoption affected pro¬ 
perty worth more than Hs. 5,000, the Court 
had no juri.sdiclion to hear the case. The ob¬ 
jection was Dverrnled bj' the Subordinate 
Judge, Soutli Mints, who decided the case in 
favour of the plaintiff. On appeal the Dis¬ 
trict Judge upheld the decision of the first 
Court. The defendant appealed to the High 
Court. 

Mr. 0. K. Parekh, for the Appellant. 

Mr. O. S. liaoj for the Respondent. 

JUDGMENT.—We agree with the Dis¬ 
trict Judge in the view which he has taken 
both of the question of juri.sdiction and of 
adoption. The materials both in the Court 
of first instance and in the appeal Court are 
not such as to warrant our interference with 
tho conclusion arrived at by tlie District 
Judge on the question of jurisdiction. The 
case on that question resembles Sangappa v. 
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V. Keshaveam 4th of July 190.*^ to Gurachaiya by Exhibit 


Shiobasaca (1) and Bat Bewa 
Bulacraui (2). 

On the question of adoption the burden of 
proof lay in the first iustanije upon the ap¬ 
pellant. His ease is that the Oirasias, when 
they became Maliomedans, carried with them 
the law of inheritance and succession 
and that, as part of that law, they 
also retained the Hindu Law and custom of 
adoption. 13ut adoption is not necessarily 
inheritance or succession althous:li it leads to 
inheritance or successioin The Muhammadan 
Law does not recognise adoption. The pre¬ 
sumption is that, as a necessary conseciuence 
of conversion to Muliammadanism, the law »>£ 
adoption recognised by Hindu Law and usage 
had been al)andoned by the Oirasias. There¬ 
fore, those who allege that the usage and law 
in question had been retained must prove it. 
The decree must be confirmed with costs. 

De- rec confinnt-iL 

(>) (IhHU) 1*. J. 9s. 

(2J (IS5)5) P. J, 22S. 


(s. ^. 1;» li'jiij. L. K. 

LOMliAY HIGH COLHT. 

Second Civil Ai peal No. 139 of 19Ki. 

February 2<191''. 

Prcucnt :—Sir N. G, Chandavarkar, Kr., 
Judge and Mr. Justice Heaton. 

VYANKAPPACHARVA SHRINI\ ASA- 

CHARYA—Apiellant 

uera’as 

YAMNASANI RADHASANl— Re»i ondent, 

Vai'.lo,' and piircluisei-~Dutij -/ p'l.xha.H r— I'cnd". 
lyot ill pogtieiisioii — Vendee faitiii‘j iu niak-r inqvi.ie — 
livund by lillf «f the in pofi'Csifioii. 

It 18 the duty of a \eudeu, not luoicly to rely upon 
the pai)er title disclosed by the sale-deed ill t'avuiii' 
of the vendor, but also to make inquiries ol the per¬ 
son in itclual jiosscssion of (ho j)roperly sold as lo 
the title of that person. If tlie vendee fails lo make 
any inquiries of tlie person in possessioti he \vould be 
bound l)y .> 00)1 title as tlie said jierson possessc.s. 

Second appeal from the decision of the 
District Judge of Bijapur, in Appeal No. 11 
of 1909, coulirming the decree psissed by tlie 
bubordinate Judge of Bagalkot, in Suit 
No. 187 of 1908. . 

ilr. N. V. Qokhale, for the Appellant. 

B. SiruTf for the Respondent. 

JUDGMENT.—This was a suit to re¬ 
cover the property in dispute from the de¬ 
fendant on the allegation that it originally 
belonged to one Solbanna, who sold it on the 


No. 11; that Guracharya having died in 1905 
it descended to his widow Ijaxmibai; that she 
sold it, on the 'Jnd of October 1907, to tlie 
plaintiif by a sale-deed (ILxIiibit No. 12). 

The defendant wlio was in actual posses¬ 
sion pleadeil tiiat she was the owiiei of the 
property, and that Guracliarya's purchao'* 
(Exhibit No. 11) wah bvnanu for her, because 
she having been in his keeping, he had pur¬ 
chased the property for her, in his name, 
with her own money. 

In the Court of first instance the issuer 
raised were, —Wliether the defendant liad 
purcliased the iiouse in .suit from Solbanna 
with lier own money and got from him the 
.sale-deed (ivxhibit No. 11) in Guracharyn.’.s 
name benami for herr Tiiat issue was found 
in the allirmative The second issue was,— 
Whether the plaintiff had notice of that 
fact? And the Court found that the plaintiff 
had no notice. The third issue was,—Whe¬ 
ther the plaintiff' was the owner of the house 
in suit' The Court found tiiat the plaintiff 
was not tlie owner, and that, therefore, the 
plaintiff was not entitled to tlie relief whicli 
he claimed either hy way of possession or 
me.sne profits. 

The plaintiff appealed. The lower Appel¬ 
late Court agreed with tlie Court of first 
instance on all the questions of fact. And, 
with reference to tlie plaintiff’s notice of 
Guracliarya’s bcuanii purchase, that Court 
observed that the plaintiff must be held to 
have had constructive notice of whatever 
rights actually vested in the defendant 
because the defendant was the person in pos¬ 
session, although us a matter of fact there w'as 
no direct evidence of knowledge.*’ 

It is coutcMided before us that this view of 
the learned District Judge is erroneous iu 
law. It is true that the plaintiff had no 
notice of the defendant’s ownership: and that 
the plaintiff was mi.sled by the fact that the 
sale-deed (Exhibit No. 11) was in 
Guraebarya’s name, and that on his death, 
it was in the custody of his widow 
Laxmibai. fSo far the plaintiff’ had reason 
to believe that the property belonged to 
Guracharya, and he could have successfully 
urged estoppel as against the defendant but 
for another principle of law. It is found by 
the Court below that the property was in 
the actual possession of the defendant 
at the date of the plaintiff's purchase. It 
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was, therefore, the plaintiff’s duty, not 
merely to rely upon the paper title 
disclosed by the sale-deed, Exhibit 11, 
but also to make inquiries of the defendant 
in actual possession as to her title. There¬ 
fore, so far as the defendant was concerned, 
the plaintiff having failed to make any 
inquiries of her was bound by such title as 
she possessed. This is the law expounded 
\wKondiha\. ISana (1), and it applies to 
tlie facts of this case. The plaintiff fails 
because he omitted to make the inquiries 
which he was bound to make to perfect 
his own title and by his own negligence 
exposed himself to the risk of purchasing 
property which in reality belonged not to 
his vendor but to the defendant. 

The decree must, therefore, be conHrmed 
with costs. 

Jfecrcc ojuliruied. 

U) 27 1^ 40.S; 5 Uom. L. R. J6H. 


(s. 13 Unm. L. 11. 2,VJ.) 

BOMEAY HIGH COURT. 

Kir^t Civil Aci'eal No. 15'J of 1910. 

February 9, 1911. 

Present :—Sir N. G. Chandavarkar. Kt., 
Judge and Mr. Justice Heaton. 

Tue collector of AHMEDABAD— 

Appbllani’ 

versus 

LAVJI MULJI—Respoxlent. 

Land Acquisition .Irl (I of iy9D —Couipciisativn 
aiuoutit deposited in Court—J'ah'n out by rfuimaiit — 
Reduction of amount in appeal—Refund of the excess 
amount— Interest—Inherent puuer of Court. 

Where u party lias wrongly taken from the Coiii t 
moueys ilepositocl in Court by his oiiponcnt, that 
Court has inherent jiower to enforce a rclund of the 
aniount with interest. 

Mookoond Lai Pal v. Mahomed Sami Meah, 14 C. 
at p. 44>G and Govind Vaman v. Sakharam Ram- 
Chandra, 3 B. 42 at p. 43, referred to. 

First appeal from the decision of the 
District Judge of Ahmedabad, in Darkhast 
No. 12 of 1910. 

Mr. Q. S. liaOf Government Pleader, for 
the Appellant. 

Mr. N. K. Mehta, for the Respondent. 

JUDGMENT.—The que.stion for de¬ 
termination in this case is, whether interest 
ought to be allowed to Government on the 
moneys which, having been deposited by 
them in the District Court, were withdrawn 


by the claimant under the award in his favour 
made by that Court under the Land Ac- 
quision Act but reversed in appeal by this 
High Court. The learned District Judge 
has held that Government are not entitled 
to interest on the ground that the award 
of interest is in the discretion of the Court, 
and that having regard to the decision of 
this Court which, in reversing the award 
of the District Court, directed each party 
in the acquisition proceedings to bear his 
own costs, it must be presumed that this 
Court did not intend the sum wrongly 
withdrawn by the claimant to carry interest 
with it. Undoubtedly, the award of interest 
is, generally speaking, a matter of the Court’s 
discretion except where by law it is made 
obligatory. And the question is whether, 
in the circumstances of the present case, it 
is reasonable to award interest. It is a rule 
of law that where a party has wrongly 
taken from the Court moneys deposited in 
Court by In’s opponent, that Court has in¬ 
herent power to enforce a refund of the 
amount with interest: see Mookoond Lai Pal 
V. Mahatned Satai Meah (1) and Qovind 
I V. Sakharam Ramchandra {2). In 

the present case the amount which was 
deposited with the Court by Government 
was taken away by the respondent because 
that amount had been settled by that Court 
to be the amount of compensation to which 
the respondent was entitled under the Land 
Acquisition Act. The High Court in appeal 
reduced the amount to which the respondent 
was entitled. Under these cironnistances, 
the respondent must be held to have had 
the benefit of the money belonging to 
Government in excess of that to wliich the 
High Court held him to be entitled. ‘ That 
benefit is represented not only by the excess 
amount wrongly taken by the respondent 
from the District Court but also by the 
amount of interest which it carried with 
it. 

It was urged before us that this being 
the case of an award under the'Land Ac¬ 
quisition Act and not a decree, the right 
of restitution claimed by Government can¬ 
not rest on the section of the Codb of 
Civil Procedure which allows a I’efund of 
moneys received by a judgment-creditor 
under a decree subsequently reversed or 

(1) 14 C. 464 at p. 466. 

(2) 3 B. 42 at p. 43. 



INDIAN CASKS. 


Vo). X] 

BDA DITTI V. WARIA.M SINGH. 

amended. But, assuming that the Code does 
not apply, tile decisions above cited show 
that the right rests on tlie inherent poiver 
of the Court to enforce the refund. 

The order of the Distriot Judge disallow¬ 
ing interest is set aside and Rs. 67-5-4 is 

awarded to Government as interest on the 
amount of Rs. 53S-0-;>! 

4 he respondent must pay tlie costs both 

of this appeal and of the tlarkhasf in the 
Court below. 

Order set aside. 


(.<. <•. G4 r. L. li lull.) 

PCNJAB CHIKP COURT. 
Sko'ni) Civil Avveai. No. O'Sb of 19U7. 

February IG, lOll. 

Sir Arthur Reid, Kt., Chief 
Judge, and Mr. Ju.stice Rattigaii. 
icsdiniinit 1JI_ A DITTI —Fi.aintiff 

Ari-Ei.LANr 


versus 

AV^ARIAM SINGH a.\d othfiis — Ueff.xdani 

—lU:sroNOE.\T.<. 
biclu-<~Suif jilol iritft 
i''i'' ~^uccc^shn—lhiu.jl,U-r--Sr!j.<iC'j>iiroI 
A Milt In-tljc‘ ^liiuuliu r ..t „ (kvciisod pn-nrioto 

liasrd on right of .suoccssiou foj- jiosscision of ini 
nioveahio property which tUv ilefcmhuils,collaterals o 
the ih-ccusoil, have hehl for IK year., cai.no 

JO (lutoatoa merely on the griiuml of great ddav ii 
bringing it. 

CollateniUuro not eiililleil, iimler the JlimluLaw o 

custom, to succeed to self-acipiiied proiiertv in tin 
lU'csence of a daughter. 

Second appeal from tlie decree of tht 

Divisional Judge, Amritsar, dated tiu 

16th day of July 1907, rever.sing that of 

the Sub-Judge, Lst class. Amritsar, dated 

the -Jnd April 1907, decreeing plaintilf’s 
claim. 

Pandit bkeo Naniin, for the Appellant. 
Bhagat Gobimi iJa^, for the Respondent. 


JLDGJIFNT.—The property in suit in 
this case must, in view of the admissions 
of the defendants, be taken to be the self- 
acquired property of the late Jiwan Singh. 
It IS also an admitted fact that if plaintiff 
can establish her plea that she is a daughter 
of the said Jiwan Singh, her title to the 
property must prevail, both under Hindu 
aw and under the ordinary rules ob.served 
by agricultural tribes in this Province. The 
sole question then before us is, whether 
p aintiff has succeeded in proving that she 



is tlie daughter of Jiwan Singh. Upon this 
point the Courts below have differed. The 
Subordinate Judge was of opinion that the 
plaintiff’s relationship was established, but 
the Divisional Judge felt some difficulty in 
accepting that tinding, and held that the 
matter could not be said to have been prov¬ 
ed with the degree of certainty the ca.se 
requires.*’ 

After hearing arguments, we are of opi¬ 
nion that the finding of the Subordinate 
Judge was right. It seems tons that the 
question was practically determined in 1S95 
when the present defendants instituted a 
suit for po.sse.ssioii of this property against 
certain mortgagees who lield the property 
under a mortgage elfected by Mtisamuiat 
Raj Devi, Hie widow of Jiwan Singh. In 
that case the question arose, whether the 
mortgage was effected for legal necessity, 
and one of the items of the alleged consider¬ 
ation related to expenses said to have been 
incurred liy the widow in connection with 
the marriage expemses of her daughter Bua 
Ditti. Present plaintiff’s name is Bua Ditti 
and she claims to be the daughter referred 
to in that case. Now, it is obvious that if 
Bua Ditti, (who is admittedly the same 
person as the Bua Dicti of the previou.s 
suit), was not the daughter of Jiwan Singh, 
the present defendants would have conte.st- 
ed that item on the ground that the widow 
was not ,justified in expending money belong¬ 
ing to Jiwan Singh's estate upon tlie mari-i. 

age expenses of a girl who was only his 
step-daughter. But no such plea was pre¬ 
pared and the objection that was taken to 
the item was that Jiwan Singh had in his 
own life-time effected the marriage of his 
daughter. After very elaborate inquiry, it 
was found that this was the case and the 
present defendants succeeded in proving 
their case against tlie mortgagees. It is 
urged that the plea which they raised in 
regard to the item in question was as effectual 
against the mortgagees as the plea that the so- 
called “daughter” was really no daughter at 
all might have been. But we can hardly 
believe that the collateral relations of Jiwan 
Singh would have contested the item on the 
ground upon which they did contest it 
had they at that time felt that they were 
in a position to show that the “Bua Ditti” 
was merely Jiwan Singh’s step-daughter 
At all events it may fairly be inferred from 
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tliGir pIga th&t tboy th6n h^d mj rc^sun 
to question the fact that ‘*Bua Ditti” was 
the dau^jhter of the late owner of the pro¬ 
perty. Their plea practically admitted this 
fact and the only question then was, whe¬ 
ther Bua Ditti” as Jiwau’s daughter, had 
been married in the life-time of her 
father or after his death. Had it been at 
that time a matter of common knowledge 
that Bua Ditti (who is throughout the pro¬ 
ceedings in that suit referred to as Jiwan 
bingh s daughter) was merely the step¬ 
daughter of the deceased, we cannot believe 
that the objection would not at once have 
been taken that Musamytaf Raj iJevi 
bad no “necessity" to spend money from 
Jiwan k)ingh s estate upon the marri¬ 
age of her deceased Iiusband's step¬ 
daughter. 

T. he oial evidence in tliis c*ise is coinlict- 
ing and is nf very little value, and the 
only point lint can be urged against the 
plaintill is her delay in suing. Tnfor- 
tunately, she did not appear in the wit¬ 
ness-box to explain tbi.s delay, but there 
may well be many causes for it. Defend¬ 
ants cannot possibly contend that her 
inaction in any wise estops her from pre¬ 
ferring tlie present claim, for they have 
certainly not been prejudiced by tlie fact 
that .since 11- years they have been enjoy¬ 
ing the income of property to which 
plaintiff is the legal heir. Any sum that 
they may have spent in their previous 
litigation with the mortgagees must have 
been long since recovered by tbeiu from such 
income. 

In our opinion it is proved that plaiutitf is 
the daughter and heir of Ji wan Singh and we, 
therefore, accept this appeal and reversing 
the decree of the Divisional Judge, we restore 
that of the Subordinate Judge. Respondents 
must pay costs throughout. 

Appeal accepted. 


(s. c. 65 P. L. K. 1911.) 

PUNJAB CHIEF COURT. 

Civil Revision No. 31 of 1911, 
February 1, 1911. 

Present: —Mr. Justice Johnstone. 

Lala UHURKU MAL and othbks— 

Petitioneks 

L A'S us 

Mtisammat DURGA DKVI— Respondent 

l^vision-Civil cai<es—Power of Chief CoM-t—(Act 
XIX of \>^\\)~Vrocccdings under s. Z—Declaration-' 
Solemn affinnation hy agent. 

Ordinarily, the Chief Court ought uot to interfero on 
the revision side in cases under Act XIX of 1841, but 
'vhere plainly an en-uucous oi-dcr has boon j)assed, 
which is likely to seriously prejudice a party and to 
cause serious ombanussmont and ditticulty iu the 
futuiv', intervcniiori is right and proper. 

A statcnicui on solemn aliirmation by the agent of 
a pardanashin lady is a sulticient Moclai'ation’ within 
the meaning of section 3 of Act XIX of 18U. 

\\ hero it was shown that the defendHut had iu a 
very high-handed manner taken forcible possession 
of a funutuiy shop and there was every likelihood of 
las pr«»ct*oding to yivatcr lougtiis unless .sharpiv 
eliccked: 

}!> h( thai- ihe Disirici Court wa.s right in (iiking 
aclion under the A« l. 

Mmamnuit Ja.joJi v. Manm'-hun Xath, 7 l\ 11. 1904; 
37 P. L. H. li)04; Rajji v. hnl Chand, 138 P. K. 1906; 
IIG P li. If. 190:<, referred to. 

Petition, under section 70 (a) and (b) of 
Act X^ HI of 1881, as amended by Act 
XXV of 1899, for revision of the order of 
the District Judge, Amritsar District, dated 
the 17th December 1910, accepting the appli¬ 
cation for probate. 

Mr. Petman, for the Petitioners. 

Mr. BeecheUy for the Respondent. 

JUDGMENT,—In this case Mr, Beechey 
has raised n preliminary objection that no 
revision lies, not so much that it would be 
illegal for this Court to interfere on the re¬ 
vision side, as that it should not so interfere, 
because, the case being a summary one under 
Act XIX of 1841, the remedy by regular 
civil suit is open to the petitioners. 

He admits that there is on his side no 
direct authority, but he puts forward Joti 
Mai V. Coates (1), in which it was X'uled that 
this Court would not revise a decision under 
.section 283, Civil Procedure Code, (1882) 
and also llansa v. Ravi Singh (2) and Hakim 
V. Ralya (3). There is no doubt that the 
general tenor of recent authority is that, ordi¬ 
narily, the exceptional power given to this 
Court on the revision side will not be used 

(1) 15 P. R. 1901; 80 r. h. R. 1901. 

(2) 36 P. R. 1G02; 22 P. L. 11. 1002 (F. B.). 

(3) 125 l». R. 1907; SO P. W. U. 1907. 
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when another convenient remedy exists; l)ut 
as regards this very Act we have a ruling, 
aZfcezV an old one, in which this Court plainly 
asserted its right to revise a decision of a 
lower Court, Gorakh Nath v. Bishemher 
Nath (4), The correct doctrine appeals t'' me 
after perusal of the rulings already mentioned 
and also those noted below* to be that this 
Court should not orJinarlln interfere on tlie 
revision side in cases under tliis Act, but 
that, where an erroneous order has plainly 
been passed, likely seriously to prejudice a 
party and likely to cause serious embarrass¬ 
ment and ditliculty in the future, interven¬ 
tion is right and proper. Taking, for the 
sake of argument, the assertions of petitioners 
as correct, I am of opinion tliat this is such a 
case, i, therefore, overrule the objection. 

Taking the grounds for revision in turn, 
1 find ilr. Petinan means liy the first t!»e al)- 
«cnce of tlip '‘solemn declaration )»y the 
complainant reciuirod by section d as part of 
the indi.spensable conditions precederit to the 
taking of action by the Original Court. 
The complainant is Musamnuif Durga Devi 
and there is no “solemn declaration” by 
which I understand a statement on solemn 
aliirination or oath, by her, but only an ap¬ 
plication in writing. Put there is such a de¬ 
claration by Sardar Bahadur Dial Singh, she 
being a pnrda-na.-ihin lady and he lier agent 
In iny opinion this was snllicient. and I over¬ 
rule this ground. 

The next ground contains the coiitenti«u» 
that, thjugli the application itself did not 
exteiid to the property in posses>ion of tlie 
petitioners before Itelu MaTs death, the 
lower Court’s order includes sucli property. 
In connection with this Mr. Petrnan refers 
to tlie preamble of tl»e Act which sliow.^ 
that tlie Act gives jurisdiction only as 
regards property of which the deceased person 
died poAxcft’aed; and he complains that tlie 
Court’s final order includes all tlie property 
claimed by applicant respondent except four 
shops (Nos. — 34 * 1 ) and a I'aifhak\ though 
the curator's lists sliow that mu''li more 
than tliis was really not in possession of 
Ridn Mai at time of deatli. ('I'lie o parcels 

(41 GO 1'. U. 1H82. 

*Sah'k ' V. Si'lio. .'U C. iUD: 12 V. W. N. 

Go; Ituint Chani v. iUui lu'i/li t/em. ‘.I C. I>- •1.210; 1 
Jn‘l. tsi’* 52; I‘iifui 1,1 infi v. Cnllfi-lor <•('(V^r/u12 
M. 241. 


of property excluded were excluded because 
Relu MaTs own suit for them under section 
9, Specific Relief Act, a .suit unfinished at 
date of his death, shows that they were cer¬ 
tainly not in his possession then). 

In my opinion, this objection is not well- 
founded. To the curator petitioners tried to 
make out tliat they ivere in possession of '>7 
hou.ses and shops, nf these, most, lie .says, 
were in ruins and in actual posses.sicii of 
no body, and only capable of such posae.s- 
sion. 'Thougli the curator put what petitioners 
claimed in a separate list, lie did not find 
tliat. they were in their possession; and, as 
a matter of fact, the Court ha.s held that 
they were not so. Tetitioners produced 
some B* or 12 leases In their favour as re- 
gard.s .come of these, four being of the four 
shops ali eady stated as e.xcluded in the final 
order. The Court made no mistake; it did 
not instruct curator to take possession of any 
houses not in possession of Kelu Mai at time 
of his death, 'i'lie'^e remarks dispose also of 
ground No. iT 

As regards ground No. 4 I cannot find any 
obvious injustice done to petitioners in regard 
to the calling of evidence. Mr. Beechey 
refers me to the Court’s order of 24th August 
1910, and this, witli other orders, satifies 
me on the point. 

Next, Mr. IVtman contends, and thii*, per- 
hap.^, shouldliave been discussed underground 
No. 1, that there was no real danger from 
his client’s action and so the Court should 
have refused to interfere under the Act. 
But I find that the Court lia.s not at all 
transgressed tlie maxims laid down in 
savunat v. aiDnohaii ^nfh (•)), liojji 

V. Lai Chaail (b), for petitioner No. 1 in 
a very higli-handed manner took forcible pos¬ 
session of a furniture sliop and there wa.s 
every likeliliood of bis proceeding to greater 
lengths unless sharply checked—see evidence 
of the nazif. 

In connection with this Mr. Beechey 
attempts to show that under the Act the 
Court can deal witli .all the property of a de¬ 
ceased person; that tlie citation, when issued, 
operates to remove in law the possession of 
persons liolding any and all of that property, 
nnd that, therefore, it is not necessary todecidt* 

(.5) 7 V. It. loot; 37 1‘. L. It. Ifi04 
13^ I'. *<• lyOG; 116 r. L. K. 190S 
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what was and what was not held by Relu Mai 
when he died. I find great difliculty in 
assenting to this proposition, the result of 
which would be, inter alia, to give an applicant 
under the Act rights to achieve by summary 
process results totally denied to the deceased 
himself, had he survived. I need not, how- 

ever give a decision on the point, fori am 
wiUi Mr Beechey apart from this contention. 

Proceeding to ground No. 51 note that the 
finding ,s that Relu Mai and Ghurku Mai 
(petitioner No. 1) were not members of a 
loint Hindu family, but at most partners in 

one drapery shop. This finding was arrived at 
in a reasonable way and I will not discuss it. 

Certain documents put in by petitioners 
below were denounced as forgeries, and Mr. 
Petman says this view was unreasonable and 
against the evidence; but the only point taken 
IS that they were produced in the criminal 
case before the Magistrate Dina Nath and 
not there denounced by Rein Mai. This is 
manifestly an insufficient reason for upset¬ 
ting the finding of the Court below as to 
the nature of these documents. There is 
some force in the argument, no doubt; but I 
do not think 1 should, on a mere question of 
fact, revise that finding on such a ground. 

^Lastly, I^Ir. Petman points out that the 
Will was never properly proved, as only a 
copy was sent with the interrogatories to the 
witnesses. Mr. Beechey says he cannot 
answer this because the contention nowhere 
appears in the revision petition. I exclude 
the contention. 

For these reasons, 1 dismiss the petition 
with costs. 


Petitiou dismissed. 


(s. c. 67 P. L. li. joil.) 

PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1335 or JDIO. 

December 15, 1910. 

Present Justice Shah Din. 

JIWAN MAL AND OTHEfiS—pLAINTiri'S_ 

Appellants 

vertns 

JAMNA das-Defendant-RK5PONDENT 

HmrfH Law-AcUpiwn, ~Succef^,ion-Rujht 

Undor Hindu Law it is only when an adoption 


in the dattaha form takes place that the adopted 
son has the nght of collateral succession. In the 

adoption an adopted 
son succeeds ordinarily to tlie estate of his adoptive 

lather only, as the relationship between the two 
IS purely a personal one. 

P- R- 1903, 

I. rv, K. 1908, referred to. 

Second appeal from the order of the Divi- 
^onal Judge, Sialkot Division, dated the 2lst 
Dec^ber 190S, reversing that of the Munsif, 

7nAo , 12th March 

lyOS, decreeing plaintiff’s claim. 

Bhagat Go ind Das, for the Appellant. 

Pandit 7?am for the Respond¬ 

ent. 

JUDGMENT.—The facts are very fully 
stated in the judgments of the Courts below 
and need not be recapitulated here. The sole 
question for decision before me is, whether the 
respondent Jamna Das, as adopted son of his 
grandfather, Ram Chand, is entitled to suc¬ 
ceed collaterally in the latter’s family. After 
hearing arguments on both sides, I think 
that this que.stion must be answered in the 
negative. The learned Divisional Judge has 
held that the adoption of Jamna Das by Ram 
Chand did not take place in tlie datfaka form, 
and that one rf the elements essentia! to an 
adoption in the kritn'ma form was also want¬ 
ing. lliis shows tiiat, according to the Divi¬ 
sional Judge, the adoption in question was 
not one made with the due observance of 
the formalities prescribed by Hindu Law. 

In this conclusion I entirely agree, as it ap¬ 
pears to me that though the parties are not 
agricultural Hindus and are admittedly 
governed by Hindu Law and not by custom, 
the adoption of Jarnna Das took the form 
rather of an appointment of heir than of a 
formal adoption sanctioned by Hindu Law in¬ 
volving the transplantation of the adopted 
sen from his natural family into that of his 
adoptive father. In Civil Appeal No. 12S2 of 
lbS2 this Court held that the adoption of 
Jamna Das took place with some formality 
and was valid “according to tribal custom,” 
in other words, tliat Jamna Das’ adoption 
was a Punjab customary adoption and did 
not conform to tlie requirement of either the 
datfaka or the kritrimn form as laid down by 
Hindu Law. It is not disputed that if the 
adopti(,n did not take place accirding to 
the dattaka form, Jamna Das would not .suc¬ 
ceed collaterally in his adoptive fibber’s 
faraily, and it would bo for Jamna D.is to 
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prove that he could so succeed. Whether the 
adoption in question i^ treated as a Punjab 
customary adoption or as a kritrinia 
adoption, in both cases there is no change in 
the adopted son’s family and no relation¬ 
ship with the adoptive father’s collateral 
relation is established, [see the decision of 
tin's Court in Baij NntJi v. Shnmhoo ]\(ifh 
(1)]. The Divisional Judge is not right 
in holding that under the Hindu Ijaw an 
adopted son is ordinarily entitled to succeed 
collaterally for it is only in the case of 
an adoption taking place in the thiftaku 
form that the adopted son has the right 
of collateral succession, an adopted son 
who is adopted in the kritrima f‘>rm 
ordinarily succeeding only to the estate of 
his adoptive father as the relationship 
between the two is a purely personal one. 

I hold, therefore, that in this case the 
onus lay upon the respondent Jamna Das 
of proving that he was entitled to succeed 
collaterally to the property' left by 
mnf Xarnin Devi 

The next question for decision i.5, whe¬ 
ther he ha.s succeeded in di.scharging 
that He has produced only two wit¬ 

nesses in support of lii.s claim, and ad¬ 
mittedly none of them gives any irrstat.ce 
in .support of the alleged right of collateral 
succes.sion. Tiie fact that the re>p<m<lent has 
succeeded to a part of the estate left by .V/f- 
mmyiKit Karam Devi in tbi.s family, is not cJ 
very great value as an instance of collit'^ral 
succes.sion in support of tlie alleged cu.stom. 
The particulars of that succession arc not 
e.stablished, and it is admitted that the res¬ 
pondent did not receive his alleged sliare of 

Karm Devi’s property situate in 
Giijranwala and Lahore. The fact that tlie 
plaintilT.s-appellants allowed him to succeed to 
the Sialkot property does not create an estop¬ 
pel against I hern so far as regards the res¬ 
pondent’s riglit of collateral succes.sion and 
it may be that there were special reasons 
why no objection was raised to bis obtaining 
po.ssession of part of Mnsummaf Karam 
Devi’s property in Sialkot. 

For the above reasons, I bold that the res¬ 
pondent Jamna Das has failed to prove that 
be is entithl to succeei to any part of the 
property left by Musammnt Narain Devi, 
and accepting this appeal I rjv3r'>e the decree 
of the l>\ve? Aepellate Coarh aal re^':)re 

U) 113 I*. L. K. )908; &3 1‘. W. U. lUOa. 


that of the fir.^t Court. The appellant.^ will 
have their co.sts Ibrougbout. 

Avpeil cwcop^.ed. 


(s. r. 70 I’. L. K. toil ) 

PUNJAIi CHIKF COUHT. 

Ci\ii. Uevi.sion No. 1o73 ok 1900. 

January 5,1011. 
p,-^penf: —Mr. Justice Johnstone. 

/.AIB-T L-NISSA Pi-AiNTltF— 
Ari'EI.LANT 


rers’is 


Mtis'iniuiaf GHLLAM tATlMA 

DkKKNI'ANT—HKSPONU eNT. 

Lunifni:..,, Acl (IX of nm), - 3. f^ch. /, Art. 164— 

Kk piirtr '' to .-''t 'i>i 

■I Act. . 

.Vriu'lo 161- f lli<“ Fir-r Silir.lulo of ilir Liinitatioti 

\ct I K of 190''. iipi'li' - to !ui to .-ct nsiM** 

oi C.r jxirfr iifi<Ttliat Act rrnuC itilo force. 

•Tell if tlie decree was iia-iscd licfore tlio Act catuc 
;ut.. force. Section 3(.f tl.e Aet clearly lays down that 
111 - provision.-: of tli<- Aei iq.jdy to all snit>, appeal.s 
iiid ai-plieatii n.-^ tiled aftci tli- coming itiio force of 

I''" -^rt. 

Petition, under section i0(u)ofActX\ 111 
[if 1''''4 as amended by Act XX \ of lS01t,for 
revision of tlie order of the Munsif, 1st Class, 

- - • 1 (ir\n 


___ y-1 yv ^ ^ K rt '"i f It -T 


• « » ^ A 


aside the .rc pur/" decree. 

Mr. N/m/i .Vnnvtr. fn-tlie Petitioner. 

Mr. I'A'Atin for tlie Respondent. 

JUDGMKNT.—There can be no doubt 
that, if the present law of limitation. Article 
ItU,’Schedule 1, ActiXof 1008, is applied, 
the application of I'Hh April lODO to set 
aside the cr P'trfe decree of 4th December 
1!)JS is barred by time. But it h contended 
for respondent that inasmuch as the smt was 
instituted and decided in 1008. i. e., before 
the new limitation law came into force, tlie 
old law applies, under which the application 
would be in force. I can find no adequate 
autberity for this contention. It seems to 
me that section d, Act IX of 1008, is quite 
clear. The “application” here w’as “made” 
after this new Act came into force and this is 
suliicient. 

1 allow tlie revision and set aside the order 
setting aside the e.v p trie decree. That decree 
is hereby restoreil, with co.sts throughout. 

Vefitinn acc’^pted^ 
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(s. c. 8 A. L. J. 2S6.) 

ALLAHABAD HIGH COURT. 

First CiViB Appeal No. 143 op 1801 

May 20, 1903. 

Preseiif :—Sir John Stanley, Kt,, Chief 
Justice, and Mr. Justice Burkitt 
RAJBANS BHARTHI and cthers— 
Defendants—A ppEr,r,ANT«: 

KARTA BHARTHI-I’uixtikf— 

Respondent. 

Sanyn.is-SRavss/oR to 

^i^rden oj proof-EIrrt,on a- r^inhnnt-^Junsdlction o, 
Cou7t to interfere-Sovunat ion of snecef^ror to ^uccesJi 
for a mahont. 

Amongst Snnya^h It h tisnal for n i»ahant tr 
appoint his successor,and the nomination must he 
made during the lifetime of the mahont. When 

there has boon no such nomination, an election must 
i.e held and tlio election confirmed hv the neighbour 
mg mafmrits and momhers of the sect 

Where a person claims a nw}und.-^h,p hr must 
in order I,> succoed, prove tli,. custom of the }fati. 
whereby ho is oiititlod to recover the office am] tljc 

I>roport.v appertaining thoroio. A clainmni who fails 
to prove his installation or confirmation is not en- 
titled to a decree for the otfice and properti ngain^u 
M person alleging himself to have been a c/ic/n who 
whether with or without title, is in possession 

Oenda Pori v. Chatarpnri. 9 A. 1; 13 I.A. 1(0; Atma 
^nnd V. Atma Ram, (1804) S. D. A. N. W. p. Vd 1 
-m;Kn tinJuv Tlnrthce v. fadoruth linvthcr and KhooA.a'i 
Harthee, 1 S. P. A. N. W. (». 512. referred to. 

Where the iioigldK^uring mahonfs elect a person as 
maiuint of a c(-rtaln MnfU rtecording tn cutiom a 
Court cannot sot aside such election. 

A 7nahaht htis no right lo m-minato a >McceS'or f,, 
his suece.sfior. 


First appeal from a decree of the Subor¬ 
dinate Judge, Gorakhpur. 

Messrs. 7'. Conlan, J. Choudri and 
Sundar Lai, for the Appellant. 

Uessva. MoH Lai Nthntam] M'tdan Mohan 
Malaiipa, for the Respondent. 

JUDGMENT.—The suit out of which 
this appeal has arisen wa.s brought by the 
plaintiff, who claims to he the Mahanf of 
a Math situate in the village of Kanchanpur 
in the District of Gorakhpur for recovery 
of certain villages and shares in villages and 
other property belonging to the math. The 
first defendant, Rajbans Bbarthi, is a rival 
claimant to the mahn)dship, nm] the other 
defendants are one a lessee, and the oilier 
lessee and mortgagee of portions of the pro¬ 
perty of the math who derive their title 
under Rajbans Bbarthi. The math belongs 
to the Sanyosi Nihang (celehafes) and the 
properties which the plaintiff seeks to re¬ 
cover admittedly belongs to the math, Th 
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earliest 'tnahant of whom mention has been 
made is Puttan Bharthi. He was succeeded 
by his chela, Hardayal Bharthi, who in turn 
was succeeded by Padarath Bharthi. Padarath 
Bharthi was murdered by his chela, one Ajurdhi 
Bharthi who is now undergoing a sentence 
or transportation for life for his crime. On 
the death of Padarath Baharthi Khushal 
Bharthi succeeded to the mahantship. He 
had two disciples, namely, the defendant, 
Rajbans Bharthi, and one Bachcliu Bharthi. 
Owing to alleged mi-sconduct on the part 
of Rajbans Bharthi, he was not installed 
&s mnhant on the death of Khushal Bhar¬ 
thi, but the junior disciple, Baohehu Bbar¬ 
thi, was selected in his place. The plaintiff’s 
case is, that he was chela of Bachachu 
Bharthi, and after his death was nominated 
and duly installed as mahant. The defend¬ 
ant, on the other hand, denies that the 
plaintiff was a chela of Bachcliu Bharthi 
or that he was ever duly elected or in- 
stalled as mahanf, and says that he himself 
was 14 days after the death of Bacbohu 
Bharthi duly elected and installed upon the 
gaddi as inahant. 

On the issues framed in the Court below 

our attention has been particularly drawn 
in his appeal to two only. These issues 
whether the plaintiff was a chela 
of Bachchul- and (2) whether the plaintiff 
was made mahant in accordance with the 
established custom and practice, or whether 
the defendant was installed as mahant in 
accordance with such custom and has been 
in pos.session of the property of the math 
ns mahant since the death of Bachchu 
Bharthi? On both these issues the learned 
Subordinate Judge found in favour of the 
plaintiff. 7'liere ore some facts which pre* 
ceded the death of Bachchu Bharthi to 
which it may be well here to refer. Khushal 
Bharthi executed a Will on the 9th of 
August 18S2, appointing his successor to 
the mahanfship. In that Will is a recital 
that the testator had become very old and 
blind and nnable to walk, and that he 
could not look after the business of the 
77a*rn and household affairs. It recites that 
hi.s disciple, the defendant Rajbans Bharthi, 
was an able and Qualified man and that 
he (the testator) had no other disciple than 
him. He then by the Will directed that 
Rajbans Bharthi should after his death 
get mutation of names affected in his favouf 
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in respect of all hia moveable and immove¬ 
able property and should be the owner of 
the gad{U and become the rnnhanf. After 
the execution of this document, Rajbana 
Bharthi appears to have become displeased, 
or to have had some difference witli Khuslial 
Bharthi; it may be (hat lie was (guilty of 

some misconduct unbecoming a disciple_ 

for we find that a 3 ’ear after the execution 
of this Will Khushal Bharthi executed an¬ 
other Will which is dated the &th of August 
18S:{. ^ It appears that the testator was total¬ 
ly blind at the date of the execution nt 
this Will and, therefore, largely dependant 
on others. Considering tlie language of this 
Will, we are disposed to think that it was 
not altogether the work of Khushnl Bharthi 
himself. It recites that during the testator’s 
illness Rajhans^^ Bharthi had had a docu¬ 
ment drawn up, “the contents of whidi were 
had” and having told the testator tliat it 
was a Will, had had it registered on the 
testator’s admission. Then it recites that 
Rajbans Bharthi was a very had character’ ; 
that be does not serve devotees and per¬ 
form .service and cannot l>e allowed to re¬ 
main in the place. After these recitals and 
a recital that Bachciiu Bharthi is a good 
man and always engaged in devotion 
the testator directed that after liis deatli 
Bachchu Bharthi should be the absolute 
owner of the whole of his property and 
perform tlie worship and service of the ga.hh\ 
t hen followed a declaration that tlie testator 
should, during his life, he the proprietor 
of anything, and after his death Bachchu 
Bharthi and his disciple, if any, should be 
the absolute owners of the whole of his 
property. The testator thereby aKo cancel¬ 
led the Will of the i)th of August 

“I'ferthe execution of this second 
''ill Khushal Bharthi executed a deed of 
gift in favour of Rajbans Bharthi. in which 
a different reason is assigned for his change 
of mind in re^^pect of tlie succession to the 
from that whicli appears in the second 
"ill in tliis document tlie Will of the 9th 
of August ^ ISS2, is recited, the reason as¬ 
signed for its execution being not anj' miscon¬ 
duct on tbe apart of Rajbans Bharthi but 
a disagreement between Khushal Bharthi 
and him. fhe recital in tlie document runs 
as follows:— Owing to some disagreement 
I cancelled and quashed the said Will by 
the Will executed in favour of Goshain 


Baciichu Bharthi, 1113 ' disciple and hei!' 
In this deed of gift, after a recital tliat .some 
arrangement sluiulfj be made for the main¬ 
tenance of Rajhans Bharthi, Khushal Bharthi 
gives to him .*2 lights and 12 tlh»rs of land 
as his absolute property. ()„ tlie death of 
Khushal Bharthi, Bachchu llliartlii sncceedefi 
to the mahnniship nnrler the "'ill of the 
.^th of August I"-;:, and continued to be 
up to the time of his death on the 
1 Ith of April ls:n Acr-ording to the plaint¬ 
iff .s case, Bachchu Bliarthi U'lopted him a.s 
a disciple when he \\a :of the age of S or 9 
years, and upon Bachchu Bharthi's death 
he w;is elected and installed as mdhtvit 
at tlie thirteenth day cereninny when 
he was of the age of 12 or Id years. The 
case of Itajhans Bharthi is. that the plaintiff 
was neither a diseipleof Bachchu Bharthi 
nor was he ever in>talled in accordance with 
the custom prevailing in regard to the 
election of hiuhnut of the f^anpaai sect. On 
the contrary, lie alleges that he himself was 
duB elected and installed as rn'iltanf at a 
meeting convened and held on the 1 (th day 
after the death of Bichohu Bharthi, 

It appears tliat no sooner had Haclichu 
Bharthi died than disputes aro.se between 
the plaintiff and the defendant, Rajhans 
Bharthi. 1 here was a disturbance over tlie 
disposal of the corpse of tlie mnhant, each 
party claiming the right to dispose of it. 
To^ prevent disturbances the local Police 
Otlicer summarily made over tlie body to 
the plaintiff to lie disposed of in the usual 
way i)y throwing it into the river. It 
may be well iiere to state what occurred as 
regards mutation proceedings on the death 
of Bachchu Bharthi. On the 2nd of June 
1.^91, the plaintiff, under the guardianship 
of one Ghurupnri, udio was his natural 
father presented an application in the 
Uevenue Court f..r removal of the name of 
Bachchu Butlii and suhstitiition of his 
own name as owner of ^the village Kaii- 
chanpur and other property heloging to tlie 
cnd/i of Kanchanpur. In that application the 
deal of Bachchu Bharthi is stated, audit 
IS alleged m it that Bachchu left the ap. 
plicarit as Ins disciple and heir, and that 
.since iMclichu Bharthi's death the applicant 
had been in possession of the property and 
had performed the funeral ceremonies of 
he decease. . It is to he obse.-ved that in 
tlirs application no mention whatever is 
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made of the alleged installation of the ap¬ 
plicant as mahant of the gaddi. This is a 
remarkable omission if the plaintiff’s case 
be true, that he was installed as mahant on 
the 13th day (April 27th) after the death 
of Bachchn. The defendant, Rajbans 
Bharthi, hied an objection to this applica¬ 
tion on the 23rd of June 1894, in which after 
several recitals the following statements 
appear; “Upon the death of his fellow 
disciple, Bachchu Bharthi, this objector 
performed funeral ceremonies and gave a 
hhandnra, and all the mahnnts of the Unka 
of District Gorakhpur having assembled 
together, gave the sheet of a mahant to 
this objector by reason of his being a com¬ 
petent disciple and a fellow disciple of the 
deceased, and by reason of bis being in posses¬ 
sion of the pn^perty and a lawful heir. 
This objector has been in possession of all 
the milahs of the deceaseil and so fortli. 
The objector tlien sui)inits tliat he is entitled 
to have his name recorded in t!:e Kheivat 
J^atfidnn statement, as ownei in tlie place 
of Bachchu BarBii, deceased.” We find 
from this document tliat tlie defendant, 
Rajbans Bharthi, set up his election and in¬ 
stallation ns mahant witliin a very short 
period after the death of Bachchu Itharthi. 
The proceedings in the Revenue Conrt(\vhere 
the possession of the apptdlant was found 
to be clear and undisputed) termnmted in 
favour of the appcdlant under a compromise 
which had been made between Ba.ihans 
Bbarthi and the plaintiff, through Ins father 

andguardian,Ghurupuri. This wasapparent- 

Iv arrived at with the concurrence of some 
at least of the mahanfs of the neighbourliood 
The compromise refers to a deed of tlie 2nd of 
May 1894, which it describes as a deed of in- 

1,eritance and declares to be binding on hot i 

Darties This document is incorrectly described, 
L an ag.eement,itiain reality aao. t of solemn 
declaration of good intentiona on tl.e part of 
Rajbans Bharthi., In it he sfates that with 

the advice of mahant punches, tenants and 
servant of Bachchu Biiarthi, he had been in¬ 
vested with the sheet of a ?na/ifln/to-day,’ that 
he had made the plaintiff Karia Biiartlii his 

disciple, and that after his own deatli, Rana 
Rharthi’should he the owner of the gaddi 
lie gives assurances of his future good 
behaviour and a promise to act in certain 
matters on (lie advice of two mahanfs, named 
respectively Sh^osaran Bharthi, mahant of 


the of Kotwa and Sarabdawn Bharthf, 
mahant of Bhardia, a resident of Badhiamal 
and a muafidar. The document also contains 
the statement that Rajbans Bharthi had 
given the 32 highas and 12 dhnrs of land 
which he acquired under the deed of gift 
from Khushal Bharthi to Jageshar and 
Raraeshar, his sons and Slieodin Barthi who 
was a chela of Rajbans Bharthi for main¬ 
tenance. Of thisso-called agreement the plaint¬ 
iff says in paragraph 8 of the plaint that 
the defendant, Rajbans Bharthi, dishonestly 
executed an agreement on the 2nd of May 
1894, according to his own wish and desire, 
and thereby declared the plaintiff hisdisciple. 
On the strength of the said agreement, the 
defendant first party, took an objection on 
the 23rd June 1S94, to tlie entry of the 
name of the plaintiff' for which an application 
was made by Ghurupuri, on the 2nd June 
1894. Subsequently the defendant, first 
party, di.shonestly and in collusion with 
Ghurupuri, aforesaid, filed a petition of com¬ 
promise on the 27tli June IS 4. and caused 
ills name to be entered in the revenue papers. 
All these proceedings were taken fraudulently 
during the time the plaintiff was a minor.” 
Tlie plaintiff here charges not merely the de¬ 
fendant but his own father, Ghurupuri also, 
with fraud and collusion. We fail to find an}' 
evidence on the record to supportthe.se charges. 

It i.s difficult to understand what motive 
Gliurupuri could have liad for supporting 
tlie ciaim.s of tlie defendant Rajbnn.s to the 
detriment of hi.s own st.n’s interests. In his ^ 
evidence tlie plaintiff admits that there was 
no disagreement between him and his fatJier. 
He says that he first heard of the compromise 
when mutation of names was effected, but 
admits tliat lie made no inquiry as to why 
his father had executed the compromise, 
*'Tliere was never,” lie says, any disagree¬ 
ment between Gliurupuri and me, but when 
my fatlier made ihe compromifce he was my 
ill-wisher. My father has done no other 
act whicli niiglit show that he is an ill- 
wisher.” The arrangement .so entered into, 
w’hetherit was binding or not upon the plaint¬ 
iff was acted upon; the name of the defendant 
wa.s recorded as owner and he has continued 
to collect the rents and manage the properties 
of the math up to the present time. The 
plaintiff endeavours to explain the fact that 
Rajbans had the control and management 
of property by the assertion that 4 or 5 days 
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after the tirahxcin ceremony he appointerl 
Rajbans as his agent. He says, “l appointe i 
Rajbans 4 or 5 days after the tirahwin 
ceremony. Jly .servants and not I sent for 
Rajbans. G-aniandi [jal aiid Cliandirnan 
asked me to send for Rajhans saying that 
he would do work. Then he was .sent tor 
and kept. Gamandi Mai arid otliers sai<l 
tiiat Rajbans was a clever man and that he 
would make a good manager. I inquired 
nothing alioiit Rajl)ans. Rut my sei'vants 
said that he was a bad nhaiacter.” Thi.s 
seems to u.s a somewliat .str-ange .story, and 
particulary so wlien it is borne in mind tlnit 
the plaintifV and Rnjhans had hut a few 
day.s before had a dispute over the disposal (d 
the body of Rirchcbii Rahartbi and wui'c not on 
good terms. Is it not an after-tboiiglit in- 
vented to account for the undeniahle fact of 
appellant’s possession of the math pniperty for 
so many yearsP We shall I’efer to this matter 
later on. Now, it is clear from tlio evidence 
that on the death of Ra.-lidiu Rartlii two can¬ 
didates were put forwai'd fortl.e rnnhanfship — 
one the plaintiff, a lad of 12 or Id year.s, 

who is a nephew and is alleged to have heen 
a disciple of Rachcliii Raharthi, and who was 
supported hy a small coterie of uo/Z/fm/s, tlie 
other the defendant. Rajlian.s Rharthi wlio 
iiad heen a former disciple of Khu.'-hal 
Rliartiu and who from tlie eviiience had tiie 
support of a consideiahle miml>ei‘ of in¬ 
fluential mahnuts. We tldnk that it is 
just po.s.sihle that some of the plaintilT's 
supporters may have taken time l)y the 
forelock and gone thi-ough the form of in- 
stalling the plaintiff on the on>Ui on the 
occasion of the thirteetdli day ceremony and 
forestalled the supporters of Itajbans who 
only assembled and installed liim on tlie 
succeeditig day. The initiation of a child of 
tlie tender age of seven or oiglit years as 
a disciple and the installation as mnhnvf of 
the same child when he was of the age of 
but 12 or Id years and cmild not possiI)ly 
understand tlie duties and responsibilities of 
an ascetic and a malmnf probably struck 
some of tlie wiser heads among the electoral 
body as being absurd, if not farcical. Seeing 
thi.s they, in all probability, we tliink, 
arranged the oorapromise the terms of which 
appear in the document of tlie 2iid of .May 
1864. This, we believe to be the real 
genesis of the so-oalled agreement of the 
2nd of May. The neighbouring innh vth. 
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con.scious I hat the plaintiff-respondent 
Karya had some claim to the ua'iU, and 
at the same time unwilling to put a 
mere hoy into such a responsil>le p.o.sition, 
and finding rearly to their hands in the 

person of f he appellant one who also had some 

claiin.s as rh^hi a former in'ihanf, hut before 
doing so made terms with him both as to hi.s 
successor and as to the manner in wich he 
.should conduct himself in the office. On 
his accepting those terms they installed him. 
And we may remark those terms were in 
every way most proper, and such as would 
naturally be imposed hy /uu/iuu/.s ari.’iiou.s for 

the weli-hetng (if the Kanchanpur .shrine. As 
to the date (May 2nd) th.at clearly wa.s 
the date on which the igreernent'’ was 
engrossed on .stamp paper. It had evidently 
lieen drawn up on April 2^th, as appears 
from tlie recital that appell.ant had “to-day” 
been investe'l with the sheet of a nuihauf. 

I ndei the circurnstances.theagreement which 

tiie defen.iaiit >ets up was not unnatural, 
namely, that Rajhan.s .should succeed to the 
//. thtnilsJup, make the plaintilf hi.s chelu and 
nominate the plaintilf as his .successor. \\'e 
may here id-.s^rve tliat it is most unfortunate 
that the learned Subordinate .fudge did not 

e\erci.-o his powers and enforce the attend¬ 
ance at the trial as wifnes.ses of Ohnrnpuri, 
the father of the plaintiff, and Sheosaran 
Jiliarthi and .Sarahdawan Rharthi, who are 
alleged to have been mainly instrumental in 
carrying out the compromise. 'I’he evidence 
ot the two malnnifs was of especial irnpoit- 
ance as they were the per.sons by whose ad- 
vi^’e the iippellant, according to the “agree¬ 
ment” was to be guided and whom he therein 
fnij/owers to punish him for disobedience. It 
appears that at the instance of the defendant, 
warrants had been issued for these paities 
hut they taileil to attend. An application 
was made to the Court for the issue of a 
proclamation under .section 168 of the Code 
of Civil iVncediirc. to secure their attendance, 
on the ground that* their evidence was 
matenal and they were intentionally avoiding 
giving evidence. Thi- application was resist¬ 
ed by the Pleader for the plaintiff on the 
ground that the postponement of the trial 
f'*r the purpo.se of ^obtaining the attendance 
of these witne.sses was .sought .simply with 
a view to harass and put the plaintiff to ex- 
pen.se.” The learned Subordinate Judge 
yielded to the argument of the plaintiff’s 
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Pleftder and passed the following order on 
the application, as with reference to the 
statements of the Pleaders for the parties no 
reasonable ground appears for issuing a pro¬ 
clamation, it is oi’dered that this petition be 
disallowofl." He does not find that the ap¬ 
plication was made for tlic pm pose of harass¬ 
ing the plaintiff and of putting lum to ex¬ 
pense. In fact, he gives no intelligible 
reason for his refusal. Undoubtedly, these 
three persons were material and necessary 
witnesses and ought to have been examined. 
Ghurupnri, the father of the plaintiff, as his 
guardian, entered into the compromise. He 
could have informed the Court of all the cir¬ 
cumstances connected witli it. He is, we are 
now told, dead, so that his evidence cannot 
be procured. The t»ppositions offered by 
the plaintiff to tlie application for the issue 
of proclamation leads us to suppose that the 
plaintiff lid not believe that the evidence of 
these witnesses would be favourable to him. 
We have considered whether, even now, we 
should not direct the examination of the other 
persons above-named; but having regard to 
all the circumstances, we ai*e disposed to 
think that it would not now be desirable to 
adjourn the hearing of this appeal for tlie 
purpose of obtaining the evidence of these 
witnesses assuming that they are now to he 
found. 

Before we proceed to consider the evidence 
which has been adduced on behalf of the res¬ 
pective parties, let us lir.st see what is alleged 
to be the rule for the election of mahauls of 
the mntli in question. In the second para¬ 
graph of the plaint tlie plaintiff .states the 

rule thus;— 

*'The rule for nominating a ^nahnni is that 
one who is nominated by the mahart for the 
time being from among liis di.sciples becomes 
the mahout after him. If the mahant inv 
the time being dies without nominating any 
one as his repre.sentative then after his oeath 
the mnhants and fnqirH of the sect and the 
of the neighbourhood and disciples of 
the deceased mahant appoint as his successor 
one of his disciples who may be qualified, and 
if there are no qualified disciples, then 
another person of the family who may be 
qualified. 

The case for fhe plaintiff is that of the ten 
groups wfjich make up the sect of the 
iwiai/aA/.-, the Uharthi group alone in this 
case was capable of electing a mahant, and 


that the principal mahants of that group did 
elect and install the plaintiff as mahant. It 
was also contended on behalf of the plaintiff 
that if there be a disciple of the deceased 
mahant, such disciple must ordinarily be 
elected mahant. It was not contended that 
such disciple must, under any circumstances, 
bo so elected. As evidence of the rule, the 
plaintiff relies on the evidence of one Partab 
llharthi wlio is the mahant of Rampurraatia, 
and is said to he acquainted with the math at 
Kanchanpur and its rules. In the course 
of his evidence he says, Karia Bharthi 
was installed ns mahant on the thirteenth 
day after the death of Bachchu Bharthi. 
A hhnndara (feast) was given on account of 
the tirnhwin ceremony of Bachchu Bharthi. 
A hhamlara can be given nt any time after 
the iirahivin at pleasure. The hhandara on 
account of the tirahxvin is given in pursuance 
of a religious custom. AH tlie ten classes (that 
is the ten classes of 5a/i//asjs) attend the other 
hhandara, hni the tirahxvm is attended only by 
one’s own class.” 

The learned Pleader for the respondent 
relied upon several authorities, and amongst 
others flie decision in Afma Nund v. Atma 
Uam (1), as supporting this view. In this 
case it was held that a right of inheriinnee to 
the estate of a deceased (inru, much le.ss of a 
division of property left by him, whether 
hereditary or self-acquired, amongst hi.s chelas, 
does not exist but the right of succession de¬ 
pends upon the nomination made by the de¬ 
ceased Onrn which is generally confirmed by 
the mahants or principal persons of the sect 
in one neighbourhood at the time of their 
assembling for tlie performance of the funeral 
obsequies of the deceased. The learned 
Judges in that ca^e so held relying upon a 
hnu'asta obtained from the Hindu Law officer 
of the Court, and upon .several precedents 
of the Sadar Dewani Vdalat they say in the 
course of their judgment: — 

“The right of succession depends upon the 

nomination made by the deceased Onni which 

is generally by the mahouts or principal 

persons of the sect in the neighbourhood 

at the time of their a.s.«embling together for the 

purpose of performing the funeral obsequies of 

the deceased, on which occasion they proceed 

to instal the chela nominated by the deceased 

with the usual ceremonies unless they 

saw reason for setting aside the nomination 
(1) (1864) S. D. N. W. P. Vol I, m 
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or no suceesHor sliould liave been appointed 
by tbe deceased, in either of wliicb case.s they 
make an election of tlieir own, selecting from 
among tlje pupils of the deceased the one who 
may appear the best ijiinlilied to be his 
successor.” 

The same rule was laid down in reference 
to the very math which is the subject-nmttjT 
of the |»resent appeal in the subsequent case 
Nirunjun Burthee v. Pndnruth liarthee and 
Khooshal Barthee (2). In their juilgnient in 
that case Hatten and Spankie, J.I., say:— 
Witli tl)e circumstances of this case and 
with the precedents before us, there can be 
no doubt that amongst Sanija^i^ it is usual to 
appoint mahuyifs and that there must be 
nomination during the life-time of the 
niahunt or when there has not been hucli 
nomination, there must be election arul con- 
(irmation l)y tbe neigljbouring )iLnhan'i and 
members of tbe sect.” 

In the case of tienda Pun \. Chatnr Pnri 
(.3), their L<irdsliip.s of the L*ri\y Council 
held that a claimant to a mahautbiiip in order 
to succeed must prove the custom of the math 
entitling him to recover the ollice and the 
property appertaining to it, and that a 
claimant who failed to jirove his installation 
or conlirmation was not entitled to a decree 
for tlie ollice and property against a person 
alleging himself to liave been a chela who 
whether^with or without title, was in posses¬ 
sion. In determining” they say, “who 
18 entitled to succeed as a )aahant in such 
a case as the present: the only law t(j be 
observed i.s to be found in custom and 
practice wiiich must be pioved by testimony, 
aud tbe claimant must show that he is en¬ 
titled according to the custom to recover tlie 
office and the land and property belonging to 
it. The infirmity of the title of the defendant 
who is in possession will not help the plaint¬ 
iff as the Subordinate Judge seems to ba\'o 
thought.” 

in a kheivat of the village of Kanchanpur 

for the year 1293 i-Wt (No. 42 

C. in the record) tlie custom as I’egards 
tlio appointment of famba/dar is thus 
stated,— 

The disciple who will be installed to 
the gaddi by bis guru dies without install¬ 
ing any one to the gaddi in hi.s life-time, 
all the atitb (ascetics) and raises of the 

(2) (lb6i) IS. D. A.NW. P.612. 

(3) 9 A. 1; 13 I. A. 100. 



surrounding places shall assemlileat the time 
of the bhaud'ira (feast! and shall inslall to the 
gaddi tlio ilisciple whom they consider 
Ht. The di.sciplo so appointed shall also be 
appointed a lumbardar. I’lie rest (jf the 
disciples so long as they live togetlier and 
bear a go.id ebaraeter, .shall get maintenance 
I'M* in case of separation they .shall get 
nothing.” 

According to this the elcetion in not con¬ 
fined to fhe nf any par-tieular group, 

but extends to all the afiis and rais>,^ of the 
surrounding piace.s. As appears by a judg¬ 
ment (<f tfie 3rd of December 1'‘92, ot the 
Suliordinate Judge of (.I'jrakhpnr in a suit 
which was brouglit by Mrunjun Barfhec 
I '.idaruth Barthf i and hhu^hal 
Bar(h>;e (2) for the e.stabiisbinent of the 
rigid of the plaintiff to inherit the pro¬ 
perty of the math in que.'tinn in the de¬ 
fence .set up by the <lefendant Padarath the 
custom as to the appointment of Mahants 
was thus stated :— 

"i'he custom is that the disciple or the 
di.sciple of a disciple who io declared by 
the M'diant himself in his life time to be 
bis successor wlio, after tbe death of his 
.spiritual guide, is declared mahant by tbe 
iiiahau's, becomes the Mahaid and owner of 
the property." 

We may here say that no clear and 
reliable evidence to e.stabli.sh the cu.stom has 
l)een given. Tfiere i.s notliiiig to show the 
local area wliich i.s to furnisli the persons 
entitled to take part in the election and 
installation. There is nothing to satisfy us 
as to tlie number of elector.^ requisite to 
form a <jii‘>rum, nor doe.s it appear liow 
the election and in.stallation is to be carried 
out when the niahiints who form the elec- 
toi-al body are divided in opinion in the 
choice of a candidate. In tlie present case 
whatever was the local area which provided 
the eleetoi-ate, it is clear that the electors 
were not unanimous in their choice of a 
mahant. 

[After discussing the evidence his bord- 
.ship proceeded : — ] We are disposed to 
think upon the entire of the evidence that 
what we may term a sort of a hole-and-corner 
installation was hurriedly gone through, but 
we are far from being satisfied that the 
plaintiff was duly installed in accordance 
with the custom of the sect. It must be 
borne in mind that this suit, for what we may 
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call tile “temporalities” of this math, can 
succeed only if the I’espondent proves that 
he has been only installed accordin^j; to 
custom. The suit does not ask for a de- 
claiation that he oug^ht to liave been in¬ 
stalled. There is, moreover, no satisfactory 
evidence before us as to tlie usage prevail- 
ing in regard to the appointment of mahants. 
In hi.s plaint the plaintiff, a.s we have 
pointed out, alleges that the mahnnh and 
fiqifs of the sect Sanimsis) the 

raises of the neighbourhood and disciples of 
the deceased viahant appoint a successor 
and, as a matter of fact, according to the 
plaintiff’s evidence, and that of PragHhnrthi, 
Gya Gir, wlio does not belong to the IJharthi 
group, took part in his election. This i.s 
not consistent with the fontention put forward 
by his learned Advocate that the maiianfs 
of the Hharthi group alone form the elec¬ 
toral body. W liether, however, tlie elec¬ 
torate is conlined to ma/xmfs of tlie IJarthi 
group or includes hwhnafs of the entire 
sect, it appears to us fro;n the evidence 
that a valid installation of tlie plaintiff has 
not been proved. Having regard to the fact 
that tlie plaintiff was at the time of the alleg¬ 
ed installation a youtli of tlie tender age of 
12 or l.j j'ears, it would he a surprise to 
find tiiat any persons to wliom belonged 
the duty of electing the head of a rtdigious in¬ 
stitution of the kind would support such 
an election. As was said by the learned 
Judges who adjudicated in the ca.se of 
Mahant Rnmn hass v. Lachhn Dass (J), 
in which the election to a viahantship of a 
youth under ItJ years of age was attempted to 
be supported. 

A boy mahaut, a superior of a religious 
institution of ascetics who has not attained 
even his Ibtli year the age of majority, accord¬ 
ing to the Hindu Law, is a sight of an unusual 
occurrence.” 

The learned Subordinate Judge upon the 
main issue in the case devoted a large portion 
of h is judgment to an endeavour, as we 
have said, to show that the defendant was of 
such immoral and bad character as to be, 
ill-suited and untit for the po.sition of 
inahant, and that no mnhant having any 
voice in the election to the mahnntship 
could pos.sibly have supported his election. 
There seems to be no doubt upon the evidence 
that a number of years ago the defendant 

(4) 7 C. W. N. 4o. 


incurred the displeasure of Khushal Bharthi, 
this may have been due to the fact that he 
was unduly attentive to a woman who was 
net his wife. Tt is alleged by one of the 
witnesses that he kept a mistress. Assum¬ 
ing that he did a number of years ago 
thus offend against the rules of morality 
and was in the eyes of a virtuous sect 
.such as the Sanyasis, an unworthy^isciple, 
it may well be that he recognized this error, 
and in the years which intervened between 
the time of his laps and the death of 
BacJichu Bharthi become a reformed char- 
aeter and tliat his offence was condoned, 
liie only evidence to which we have been 
referred in which the character of the de¬ 
fendant I.s impeached goes to show that he 
was a married man and also kept a mis- 
tre.'^.s. Of course, ns a married man, he 
would not he eligible for election to the 
tpuhli of a uuifh of celebates, unless he 
abandoned liis wife and family. On giving 
up, Iiowever, Ins wife and family and ceas¬ 
ing to he a house holder, tliere would upon 
the evidence he no ob.stacle to his elec¬ 
tion. If the Mahants of the neiglibourhood 
considered him a (it and proper person for 
the olline, it t.s not for tliis or any other 
Court of law to turn itself into a Court of 
moral.s and review the decision of the elec¬ 
toral body. That the defendant had been 
a disciple of Kliushal Bharthi is admitted 
and tliat lie was installed on the gaddi on 
the IJth day after the death of Bachchu 
Bliarthi, the evidence leaves no doubt 
upon our minds. Whether or not that in¬ 
stallation was valid is another question. A 
number of mahaufs were e.xamined, all of 
whom say tliat they were present and took 
part in h:s installation. Of these, Mahant 
llarihar Haval Gir the Mahant of a math 
at Lachhmanpur, wliicli is distant Uvo kos 
from Kanchanpur, says in his evidence that 
the defendant, Hajbaiis Bharthi, was made 
a mahout, after consultation in regard to 
the contend of the agreement which was 
.subsequently drawn up (that is, the so-called 
agreement” of the 2nd of May 189-*), 
and on tliis occasion lie says the plaintiff 
wis made a di.sciple of the defendant. He 
says that it was at the instance of the 
mahants who were present, that the defend¬ 
ant made the plaintiff a disciple in order 
that a former disciple of the defendant, 
bheodin Bbartbi, who bad proved ap worthyi 
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might not subsequently claim the propeity. 
The following other Mahaufs also depose to 
the installation, namely, Mahani Siclh Gopal, 
Mahant of Takia Dehrara: Muhant Raj 
Ballabh Gir, 3/a/ia?i/of Ratanpura, Chandra* 
bban Gir, Muhant of Narkattia, Molan Gir, 
Maliaul of Barwa, Narsing Gir, M<tJiant of 
Gopalpur. These all say that they were 
present and took part in the installation ot 
the defendant, and that on that occasion the 
plaintiff was made a chela l)y the defendant. 
In addition to these Ajmerepnri Mahant of 
Balwa gives corroborative evidence. Accord¬ 
ing to liis evidence, he pay.s Ks. :^1-,UOO a 
year as Government revenue. The propei ty, 
tlierefore, whicli helong.s to his math, must 
be of considerable value. The evidence of 
these witne.s.ses was supported by two Brah¬ 
mans namely, Giijadhar i’ande, the here¬ 
ditary priest of tlie Kanchanpur math ami 
Gokul Duhe. Gajadhar 1‘ande, wlio is a 
Pandit living in a village ad joining I'lan- 
cluuipur, say.s that on the day -ff the hhamlfir.t 
cremony of Bachciiii Bhaithi, the defend- 
ant, was appninted Mahant, that he (the 
witness) went there on that day .and con¬ 
ducted the wor.sliip, he being the liercdifai’y 
purohit, (priest) of tin* KamdianpUT’ math. 
We have not the slightest reason to ihiubt 
the truth of the evidence given l)y tln^se 
witnesses. They could liave no motive, 
80 far as we can diset)ver, ami none has 
been suggested, for conspiring togethei* to 
make a false ca.se for the defendant. Whe¬ 
ther they were entitled to elect and install 
the defendant, it is not neces.sary for u.s 
now to dete?*miiie. Tlie importance of tlieir 
evidence lies in the fact tliat a large number 
of mahanfs of the Sanyasi .sect in the 
neighboui'hood of Xanchanpur did not take 
part in any installation of the plaintiff, but, 
on tlie contrary took part in the installation 
of the defendant wlio i.s and has been 
since the death of Bachchu Bharthi the re¬ 
corded owner of tlie proper-ty and in receipt 
of the rents and protit.s of it. The learned 
bubordinate Ji.dge lias fallen into an error 
in the following passage of In's judgment. He 
says, As the mahauf is the absolute owner 
of the property as long as lie is in tiie office 
and as he has an ab.sniufe pnwer to declare 
a successor in his life-time as is admitted 
in the pleadings, the plaintiff, if he be the 
chela of Baclieliu Bharthi, is entitled to succeed 
him to the office of niahants under t!io 



terms of the Will mentioneii aljove (/. e., the 
Will of Khushal Bharthi, dated the >th of 
Augu.st I88d).” i'll i.s is not correct, as 
Khushal Bharthi liad clearly no riglit to 
nominate a succes.sor to Baclichu Bharthi. 
Tlie mere fact that the plaintiff was the 
chela of Bachfliu Bharthi if he was a chela, 
d'-'ps not of itself entitle him to succeed in 
tins suit. He must also prov’e that tlie 
mahanfs t.f tlie .sect duly in.stalled him as 
mahant according to custom. 

I pon the whole of the evidence, we aredis- 
posed to tlifnk that the plaintiff was made a 
disciple of Baclichu Bliarthi, but that in con¬ 
sequence of his y^inthand incapacity a number 
of the mahants who were qualiHed to elect 
and install a mahant for the inath at Kan¬ 
chanpur. cnii-^idoied him unfit for the office, 
that a fow rartisans supported lii.s election 
and pns>ihly carried out a hurried installa¬ 
tion, that oil the following day the 
defendant was installed as mahant liy 
his supporters, he having in tiie mean¬ 
time accepted the terms stated in the docu¬ 
ment ot the L’nd (,f May ls;94-, to whicli 
we i-eferred. That the defendant was 
appointed agent and manager by the plaintiff, 
us alleged by the plaintiff', we have no hesi¬ 


tation in characterising as anything .short 
of a falsehood. I’iie defendant undoubted¬ 
ly had his name recorded in the record 


of rights hy virtue of the compromise en¬ 
tered info between him and plaintiff's 
father ami in virtue of it and also of his 
installation as mahant, took and lield posses¬ 
sion of the property of the gaddl in his 


o'vn rights as malunit ami received the 


rents for his own use. We do not say that the 
compromise was binding upon the plaintiff, 
he being then a minor, hut the onus lay heavi¬ 
ly upon him of proving by satisfactory evi¬ 
dence what the custom and practice is in 
regard to the election of u mahant and of 
showing tliat he was validly elected and 
installed. It may possibly be that the 
defendant’s title is weak and inffrm, but 
this will not avail the plaintiff if he fails 
to establish his own title. He has in 

our opinion, wholly failed to do so, and the 
appeal must, therefore, be allowed. We set 
aside the decree of the learned Subordinate 

Judge and dismiss the plaintiff’s suit with 

costs, both in tliis Court and in the 
Court below. 


Appeal decreed. 
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ALLAHABAD HIGH COUR.T. 
Cruiinal Revision Xo. 752 of DUO. 

February -I, 1911. 

Present: ^Ir. Justice Richards. 
RAMLAL BALARAM— Applicant 


versus 


KxMPFROR— Opposite Pakit. 

K':idc7U'c f I oj 1^7-', i5. 03 Scroiulanj evidence — 
W)xct}icc ncvs^pnpcc is sccnndanj evidence of a Icffcr 
iioi Joxciid txii'i not j/ivved to have been ivritlea by 
accused. 


Scccunlai'v c\ idonci‘ caunuL bo •(ivni of u ilocunieiit 
wliicli lias not been ))rovo(.l to bavo boon 'writton by 
tlie aocusod or oven to have o.KisH'il. 

Aoo))yofu ncwspiipor publisliiug u vlofaimitory 
loiter rannot. bo tiscd as .sccoinbiry oviiloiico to provi- 
a letter wliicli lias not boon found and has no! (>von 
boon jirovoil to have boon wriitoii by tlio ai-cusod. 

Application for revision against an order of 
the Sessions Judge of Cawnpore. 

Mr. PnrshotlauL Das Tawlon, for tlie Ap¬ 
pellant. 

^Ir. Arrhulelt for the Crown. 

JL DCiMFNT.—The accused has been 
convicted under section 500, Indian Penal 
Code, and sentenced to two months’ simple 
imprisonment and a tine of Rs. 20'>. Tlie 
alleged defamation is contained in a letter 
which appeared in a paper called Dcsb’ 
sewak which was publislied in Xagpur in 
the Central Provinces. Both the Courts be¬ 
low held that the charge was proved against 
the accused. The latter now comes to 
this Court in revision and contends that the 
case was not proved and that there was 
no jurisdiction to hear the case in Cawn¬ 
pore. Whether or not the accused is res¬ 
ponsible for the letter in (jue.stion, it seems 
to me that tlie Court might well hold that 
it was defamatory. The object of it appears 
to be to advertise the I nion Indian Sugar 
Works and their products at the e.vpense 
of the Cawnpore Sugar Works and their 
products by insinuating that the product 
of the Union Indian Sugar Works was 
pure particularly from a Hindu point of 
view while the product of the Cawnpore 
Sugar Works was impure. The real ques¬ 
tion, however, is not whether the letter 
was defamatory, hut whether or not the 
charge was brought home to the accused. 
The letter purports to be a letter written 
by a person who had some recent dealings 
with the Union Indian Sugar Works and 
their agents and who had purchased 
eugai from I hem. R proved (IiMt 


[mi 


the accused had dealings of this nature 
at the very time. It is not an unnatural 
inference that the writer of the motter 
which appeared in the newspaper knew that 
the accused or some other person had been 
making purchases of sugar from the Union 
Indian Sue^ar Works about this period. It 
is also proved that the accused was interest¬ 
ed in the Union Sugar Mill. It must be 
carefully borne in mind, however, that the 
present charge is not against DesJisewah 
newspaper or any one connected there¬ 
with, The charge is that Ramlal Balaram, 
accused, wrote the letter which appeared 
in the newspaper and was thereby guilty 
of an offence punishable under • section 
500, Indian Renal Code. There is no 
proof of any kind that a letter was written 
by any one, far less it is proved that 
the accused wrote it. Both the learned 
Magistrate who tried the case and the 
Sessions Judge who heard the case on appeal, 
seem to have thought that a copy of the 
newspaper containing the libel could be used 
as secondary evidence, because after 
search being made in the office and 
tlie premises of the newspaper no letter 
was found. I n this they were clearly wrong. 

It is impossible to say that secondary evi¬ 
dence could be given of a document which 
was not even proved to have been written 
by the accused or even to have existed. 

In my opinion it is absolutely clear that 
whatever ground for suspicion there may 
have been that the accused wrote the letter, 
the proof of his having done so falls al¬ 
together short. I allow the application, set 
aside the conviction and sentence, acquit the 
accused and direct that he be set at 
liberty and also order that the fine, if paid 
be refunded. 


Conviction set aside. 
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OHQLAM MCSTAFA t'. EMPEROR. 

(s. c 68 P. L, U. 1911.) 

PUNJAB CHIEF COURT. 

Criminal Appeal No. 689 of 1910. 

January JO, 19U. 

Present', —Mr. Justice Kensington and 
Mr Justice Rattigan. 

GHULAM MCSTAFA Cowvict-- 

Appellant 

versus 

E M P E RO R — R E s PON D E nt. 

Penal Coiie Ud XiV of I860), 39A, .SOG ami 400 

—Dneoity—Habitual association for purposes of commil. 
tf'oj flacoity—Crimimil Proceiluro Coile (AcX V of 
1898J, 6. - Joint trial —Same tiansaction - Seufenee. 

Fourteen poraons were tried nt one trio! and con- 
vict.'d of an offence under section -in;), Indian Penal 
Code, for having formed a gang for the purpose 
of Imbitually c«)mmitting ducoity. Iletweon the 7th 
March 1008 and 15th December 0(»9, four eorious 
dncoitics were committed nt four diftorent places and 
in two of these, tlacoity was accompanied by murder. 
The accused, it Wiis alleged by the pro.seccition and 
found proved, to(»k part in one or more of those 
ilacoities: 

llrUI, that the joint trial of all tlio accused for the 
• •iVeiice under section 40Indian Penal f’ode, thou«*h 
m)t Illegal, was improper It would have l>een better 
to try sepai-ately the accused persons for having 
ooiiimittod offences under seetioiiR 396 and 397 , Indian 
Penal Code, in respect of dueoiticB in which it was 
alleged they took part. 

If it is established that a gang, however small in 
number, was formed for the purpose of habitually 
committing ducoity, all persons who thereafter joined 
that gang in one or more cases come within the 
purview of section 400 of the Indian Penal Code. 

In cases under section 400 of the Indian Penal 

Code against a gang consisting of desperate men 

prepared to proceed to all lengths in carrying out 

their crimes, the heavio.st possible sentences should 

ho passed. In awarding sentences the Court ought 

to wmsider not so much whether particular offenders 

were concernod in only one or more of the dacoitios 

committed by the gang, .as whether it was clearly 

estahlishcd that they did in fact join a recognised 
gang. 

Appeal from tlie order of the Additional 
Session.** Judge, Julltindur Division, dated the 
7th October 1910, convicting the appellant. 

Khwaja KamaUuil-Dtn, for the Appellant. 

Lala Lachmi Narain, for the Government 
Advocate, for the Respondent. 

JUDGMENT.—We have before us a 
series of eight appeals covering the whole 
fourteen persons convicted by the Sessions 
Court under section 400, Indian Penal Code, 
and variously sentenced to irn.ppisonment and 
transportation. The Counsel engaged on be¬ 
half of dilf-oenc appellants have argued their 
cise.s separately but fop tuemutpirt ou 
the same lines, and it will be convenient to 


deal with the whole of the appellants by one 
order. 

1 be learned Session.s Judge has been faced 
with a most formidable task owing to the 
manner in which the prosecution Imve elected 
to deal witli a serie.s of grave olTencea. We 
think that we are within the limits of fair cri¬ 
ticism in pointing out that the course adopted 
has been exce.ssively inconvenient, and in some 
respects hard upon the appellants. Brielly, it 
may be noted that four serious dacoitie.s 
took place between the 7tb March 1008 and 
I5tb December two in the Hoshiarpur 

Di.strict, one in the Eudbiana District and 
one in the Patiala State. In two of these 
cases, the dacoity was accompanied by murder. 
In one, namely of Bassimada in Hoshiarpur, 
the plunder is said U, he worth some 
Rs. iO.OOO in value and in all the amount of 
booty obtained was very large. There was, 
for a long time, no effective cine to the crimes 
but in January 191u certain .statements were 

made by two brothers, named Pritarn Singh 

and ilarnara Singh of a village Siana in the 
Garhshankar Tahsil of the Hoshiarpur Dis¬ 
trict. which ultimately led to these men 
being treated as approvers, and to a more 
or le.ss complete di.scovery of all the 
offenders concerned. So far as we can 
pther, tliere was no immediate difficulty 
in then trying the four cases separate¬ 
ly^ as against the particular persons im¬ 
plicated in each case, and if this course 
had been adopted, there can, we think, 
be little doubt tliat convictions would have 
been obtained under sections 395 and :i96, 
Indian Penal Code, against nearly all the 
men prosecuted with the result tliat they 
would have received punishments of tran^- 
portation for life, and in some cases sen¬ 
tences of death. For some reason, which 
we are unable to discover from the record, it 
was determined not to proceed in this 
way by separate trials, but to lump the 
whole of the cases in one pro.secution 
under section 400, Indian Penal Code 
This has involved a portentous trial extend¬ 
ing over some six weeks, exclusive of three 
weeks required to prepare a judgment, and 
the compilation of an enormous record which 
it is exceedingly difficult to de il with in any 
reusoiiahle .space. Masses of evidence have 
been recorded about each of the separate 
dacoities. Speaking generally, there has 
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been tnuoli confusion in the marshalling of 
the evidence. We do not say that either the 
prosecution authorities or the Sessions Judge 
are to blame for this confu.sion. It was 
almost inevitable fmm the way in wliich the 
trial was conducted. But we must point out 
that some of the persons accused, who were 
believed to have been engaged in only one or 
more of tlie four crimes, were put to great 
difliculty in managing their df‘fence. It was 
impoasiblo for the Counsel engaged by them 
to attend contiiiously throughout so lengthy a 
trial on the oliances tliat questions affecting 
their immediate clients might arise from day 
today, audit was ditficult for tlie '‘essions 
Judge to keep in toiicfi with the voluminous 
evidence produced h^^fore him, and see that 
only so rnucdi was taken as was directly re¬ 
quired for purposes of the trial. 

When it came to ?orapiling his judg¬ 
ment the Sessions Judge felt himseir obliged 
to proceed on the lusis nf describing each of 
the .separate cases fully, and d^^termining the 
guilt of tlie offenders lai’gely accfirding to whe¬ 
ther they participated in one or more of tlie 
separate offences. He was, moreover, obliged 
to leave mu of account the very serious matter 
that in two cases murder was committed, or 
at any rate, if not actually obliged to do so, 
he has to some extent taken that course. Wo 
can see no advantage in this joint trial, and, 
on the other hand, we have ourselves ex¬ 
perienced tlie same difliculties as the Sessions 
Judge evidently felt in dealing with such 
a coiifu-'ed mass of material. 

In saying tins we are not blaming the 
Sessions Judge in any way- On the contrary, 
he has taken the greatest possible trouble to 
elucidate the whole series of offences and 
generally to cope with the difficulties of tlie 
trial. He has recorded a very lengthy but 
very clear judgment, which enables iis to deal 
with the facts somewliat hriefly. We should, 
however, have rnucli preferred to be dealing 
with the individual cases and had we been 
doingso, we ahnnld probably have come to 
the conclusion that lieavier sentences were 
recpiired in the case of some of the appel-' 

lants. 

The main argument before u‘j, which goes 
to the root of ihe < a•^e, is tt at secfiMn 400 of 
the Indian IVnal I'nde has baen misap.died; 
that no inquiry lias been held into the 
individual dacuities, and that there i.s no 


proof of habitual association on the part of 
the appellants. In the course of this argu* 
ment, a number of rulings both of this Court 
and of other Courts have been referred to, but 
we do not think it necessary to discuss the 
rulings The facts of each case have 

to be considered on their merits and we do 
not desire to attempt to lay d >wn any 
general proposition, hut we think that we are 
pn firm ground in saying that if it can be 
established that a gang, however, small in 
number, was formed for the purpose of 
habitually committing dacoity, all persona 
who thereafter joined that gang in one or 
more cases come within the purview of sec 
tion 400, Indian Penal Code. In the present 
case, there is ample evidence that certain 
persons, including the approvers and one 
Ishar Singh, absconder, deliberately form¬ 
ed the plan of committing dacoity on a 
very extensive scale. Among these persons 
w'as one Nagina Singh, appellant, whose 
confession, dated the 16th March lyiO. pages 
970 to lOll of the record, is very instructive. 
It shows that the scheme was hatched while 
this man was working in Kij» and New 
Caledonia apparently in 1906 07. On 
return to the Punjab about the spring of 1907, 
the matter was carried further and from time 
to time there were consultations and more or 
less ineffective attempts to commit dacoity. 
During this period of .several months, a 
numberof conspirators became known to each 
other andcommuoieated their vievvsto others 
who would be likely to join them. W^e take 
it as proved that a gang was definitely 
formed in 1907 for the parpo.se of habitually 
comitting dacoity, and was looking out 
for .suitable opportunities. The objects 
of the per.son.s so associated were well- 
known to those with whom they entered 
into communicaticm and steps had already 
been taken to procure arms. Any one who 
joined in the operations when once they were 
.seriously started, must have known perfectly 
well what he was doing, and the fact of join¬ 
ing even on one occasion only is sufficient to 
establish tlie ofTence pr-'vlded for by sect'on 

400. 

As is usual in such cases, the case against 
individual offemlers depends on: — 

(1 > the statemi*nts of approvers; 

(2) other confessions, no doubL, male by 
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persons who hoped thereby to obtain 
promise of pardon, and 
(•^) evidence as to the recovery of stolen 
property either directly from the 
offenders or from those to whom 
they gave a clue. 

We propose first to deal with Nos. (I) and 
(2) taken together. 

As already noted, tlie first genuine clue 
to the crimes was obtained in January 
1910 when tlie approvers came forward. 
News rapidly spread that these men were 
turning informers and many of the appel- 
latits then took the common course of mak¬ 
ing full confes-'ions on their own account 
in the hope of saving themselves. We do 
not find that any sort of promise of pardon 
was held out to these men such as would 
vitiate their confessions and so far as we 
ca!) test the confessions tl»ey have every 
appearance of being genuine In pirticular 

the t wo appellants, Charan Singh and Dhan 
Singh, are brothers. Of these Charn Singh 
made a confestion recorded on the 25th 
March 1910 by Mr. Shaw at Jullundur, 
pages 1036—1045 of the reci>rd; while the 
very next day liis brother Mian Singh 
eiftiilarly confessed to a Patiala Magistrate 
as at pages 1047 1069 of iherecitrd. 'i hese 

two confessions when compared suggest to 
us the absolute impossibiliry of anytliing 
approaching to a concocted story, tiiough 
Charan bingh’s is the more detailed version 
of the two and he alone supports Nagina 
Singh s story of the primary asaociatioii of 
the brothers with him in Fiji or New Cale¬ 
donia. Charan Singh was already in 
custody in a separate case in which he has 
been since convicted, and could have had 
no recent access to his brother. The two 
confessions were taken on consecutive days 
at places far apart. We cannot believe 
that any amount of tutoring beforehand 
would have enabled these two brothers to 
learn up tlieir st jries with all the implicity 
of detail involved in such a way as to avoid 
serious discrepancies. We take it that all 
the confessions, which we have read, are 
substantially correct and on essential points 
they agree with the statements of the two 
approvers, ihere i.s so much remarkable 
corroboiat.iim of the approvers in these con¬ 
fessions tbit we cannot doubt the general 
correctness. Whan it came to considering 
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how far the various articles of stolen 
property which had been recovered from indi- 
vidual appellants could he accepted as having 
been properly identified, we sent for tfie 
whole of the numerous exliibits in the case. 
These arrived during the course of the hearing 
of theappeal, which was prolonged overseveral 
days, and we are astonished to see what a huge 
collection of silver and gold articles and other 
property was laid out for our inspection. 
All these exhibits had been very carefully 
numbered and marked and no difficulty was 
experienced in picking out the particular 
articles identified in each case. We then went 
through the evidence as regards each appel¬ 
lant testing it by reference to the exhibits 
in question. In nearly every case we found 
that the property recovered by or through 
the appellants was easily capable of identi- 
fication and could, indeed, hardly berai.staken 
by its owners. To a very large extent this 
procedurecleared up such doubts ns we might 
otherwise have had if we had depended upon 
nothing hut the judgment of the .Sessions 

Judge. We should spinoutourown judgment 

to interminable length if we went tlirongh 
in detail, the numerous points which were 
observed and discussed in the course of tlie 
hearing, ss regards this part of the case. 
We need only say tliat as regards nearly 
all of the appellants, property discovered 
through them is ample corroboration of the 
approvers’ statements. There are, it is 
true, a few exceptions and these we will 
deal with later on. 

By far the most serious of the offences 
committed was the dacoity at Bassimada 
on the night of the 19th January 1909, Tin's 
was the case in which some Rs. SO,000 worth 
of property is said to have been carried off 
and we do not think that the amount was 
very ranch exaggerated. The owner of the 
property Haji Muha nmad was mortally 
wounded by the dacoits in their eagerness 
to get him to point out where the property 
was concealed. He was a very wealthy 
man and an astrologer from Hyderabad 
Deccan, who had very recently returned to 
his village. Four of the present appellants, 
besides the two approvers, have been found 
by Mr. Harris to have taken part in this 
dacoity. A good deal has been said to us to 

^.ow thatthisis wrong, on the ground that 
Ha.li Muhammad s dying declaration of the 
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20th January 1909 and a statement by his near 
-relative, ]\laula Bakhsh (now P. W. No. 54), 
went to show that they iraplirated Qaeim Ali, 
Jamhartlar, and two men of a neighbouring 
village Sitaur, the suggestion then being that 
the offenders all belonged to the immediate 
neighbourhood. We have carefully consider¬ 
ed this point and called for tlie record of 
the previous case in which t)aaim Ali and 
eight others were sent up for trial on the 
25th February 1909. Thi.s is a case in 
which iMaula Bakhsh gave evidence before. 
The whole of the men then accused were 
discharged by Lala Achhru Ram on the 21st 
April 19U9, and alter liearing the evidence and 
the “^lagistrate's decision, we are satisfied that 
both Haji Muhammad and Maula Bakhsh 
raadea mistake in gmd faith regaining the two 
or three offenders whom they thought they 
recognised. The clue given by them seems to 
have been clearly nii.staken, and on the avail¬ 
able evidence, the Magistrate’s order of dis¬ 
charge was quite .instilled. We do not think 
that the mere fact of an erroneous clue having 
been followed in the first instance is an 
indication that the approvers have now told 
a made-up story. Tlie original clue was dis¬ 
believed by the Magistrate, and rightly so. 
Under these circumstances, we attach no 
particular importaiice to tlie dying declara¬ 
tion of Haji Muhammad treating him as 
having been mistaken in his identirication of 
certain men, and treating Maula Bakhsh as 
having merely repeated what he understood 
Haji Muhammad to say without definite 
knowledge of his own to go on. AVe cannot 
take this previous case as in any way clear¬ 
ing thepiesent appellants,now that a complete 

chain of evidence has been obtained against 
them. On tlie other hand, the evidence then 
given by Maula Bakhsh as to the mam fea¬ 
tures of the dacoit.y is in accordance with the 


story now told by the approveis. 

The above is all that need be said about 
the more general aspects of ‘''e 
now proceed to briefly deal with the appel¬ 
lants separately. It is convenient to give 
here the following summary showing in 
^vhioh of the dacoities Mr. Harris has found 
each of them to be engaged: — 



1 Rahman (1) is clearly proved to have 
been engaged in the 

means of the diamond (hxhibit 22) traced 
to him through witnesses Nos. 78—80 and 
94. Tliis diamond is a valuable stone easily 
identifiable. We have no doubt that he 
joined the gang at Bassiinuda, and probably 
at Chaurian also, though, ns he has made no 
confession and ns no property was recovered 
from him in the Chaurian case, we apeak 
somewhat less positively as to that. 

2. Kehr Singh (2) was formerly a sepoy 
in the 2 th Punjabi.s. A quantity of pro¬ 
perty has been recovered from bim clearly 
indicating his complicity in three of the 
dacoities, and he also made a full confession 
on the 24th March 1910, pages 903—940 of 

the record. 

Bulanda (4) confessed to the Chaurian 
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dacoity, pages 959—960, and a quantity of 
the stolen property, some of it identitiable, was 
recovered from him. 

4r. Nagina Singli (6) confessed on the IGth 
March 1910, pages 970—1011, and much of 
the property recovered from him admits of no 
doubt as to it.s identiHcation. 

5. Megha (7) conlessi’d to the Miiv.apur 
dacoity on the2dth Mar'll! 19‘0, pages 1016 — 
10.^9, and the gold necklace traced to him is 
easily identitiable. 

6. Charan Singh (H),and (7) ilhan Singh 
(12i. We ha e already referred to these two 
brothers. No property has been recovered 
from them, but we attach great weight to 
theirconfessions, as already mentioned, and we 
have no doubt that they both were concerned 
in the Miizapur dacoity. 

8. Gulab Singh (14) made no confession 
hut the property recovered from him estab¬ 
lishes his connection with the llassimuda 
dacoity, and we have no doubt also that he 
joined at Chnurian, though the large lump 
of silver recovered from him in connection 
with that case is not capable of specilic identi- 
tication. 

9. Labh Singh (I.'j). The valuable pro- 
perty recovered from this man completely 
establishes his connection svitli the Panjgirain 
case. 

10. Ragga (16) was also concerned in the 
Panjgirain case only. lie made no eonfe.5«ion 
but tlie property recovered from him in¬ 
cludes a number of articles more or less easily 
identitiable. 

^ 11. Mit Singb (18) confessed to the 
Cliauimn dacoity on the llth April 1910, 
pages 1 OoG — 1 lii 1, and the jewellery recovered 
from him includes many articles as to which 
there could be nopossible mistake. This man 
belongs to the 2Gth Punjabis and was on 
leave at the time.' 

I'he above eleven men Imve, incur opinion, 
failed to clear them-ielves on appeal. We 
deal with their cases so-uewhat briefly as Mr. 
Harris 1ms stated the case against each so 
fully tliat we need not go into further detail. 
We have veriHed the evidence as regards each 
ol them and found it on the wl.ole quite con- 
vincitig. There remain tlie cases of tliree 
other men to be now di.scussed. 

12. Ghulam Mustafa (13) has mad(* no 
confession and the only ppjperty recovered 
from him consists of some pearls as to the 
identification of whicli we are di.stiuctly 


doubtful. Mr. Harris, nevertheless, found 
tliat he joined in three of the dacoities upon 
evidence as to pnr^onal identifj'’aHon which 
may be open to some q lestion. We liave 
con.sidered the case of this man with great 
care and are .sati'<fied that he joined flie gang. 
In particular, we tfiink that .Mr. Harris has 
gone wrong in tinding that he was not concern¬ 
ed in the .Mirz ipur c ise also. The very strong 
evidence of Girdhuri, witness No. 9, appears 
to have been overlooked, (iirdhari Imd 
every reason for being able to recognise 
Ghulam Mustafa, and we should ourselves 
liave accepted his evidence as sutH^ient 
corroboration of tlie approvers on this point. 

13. Ni/am (17). Tin's man also made no 
confession and tlie property recovered from 
him in the Panjgirain c ase is only a common 
hi not easily idenliliable. He is believed to 
have l)een engaged at Ohaurian also, but there 
again no property was recovered from liim. 
We consider that his case stands on much the 
same footing as Ghulam Mu-^tafa's and tliat lie 
might very well have been lield concerned in 
the Miizapur case also on the .strength of the 
evidence of Giidhari, witrie>s No. 9. We 
are satisfied that he joined Mie gang. 

14. Diwan Singh (<»), This man has made 
no confession and is believed to have joined in 
the .Mir/.apnr case only. The very small 
amount of property recovered from him is of 
a common pattern, not easily identifiable. 
He appears to us to liave lieen convicted 
mainly on the ground that lie pointed out a 
well where a sword was found, supposed to 
liave I)?en used by one of the dacoits. The 
man is a cousin of Nagina Singh, the mo.sfc 
prominent of the offenders in that case, and our 
impression is that he has been dragged into the 
case more on tliat account than because there is 
any really trustworthy evidence against liim to 
support the approvers. We do not say with 
a positive certainty that Mr. Harris i.s wrong 
in hisc melusion, but we think that there is a 
larger element of doubt about him than about 
any of theother appellants, and tliat, on the 
whole, he should be given the benefit of this 
d .ubr. We ilirect that Diwan Singh’s appeal 
be accepted and that he be acquitted and 
released. 

A'^ reg iris all the rem lining tliirteen ap- 
pelUnts, we iidiMdthe convictions, In the 
matter of sentences, we are not prepared to 
interfere in any way. In our opinion, the 
grounds upon which Mr. Harris has given 
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more .severe sentences in some oa.ses and less 
severe in otlier.s were not altogether sound. 
J he que.stion which we should have considered 
was not so much whether particular offenders 
were concerned in only one or more of these 
dacoihes, as whether it was clearly 
estahlrshed that they did in fact join a re- 
cognused gang. If they did so, we can see 
no reason why the maximum sentence of 

J'fe permi.ssible by section 
lUU, Indian Penal Code, should not have been 
enforced against all persons convicted. The 
gang consisted of desperate men prepared to 
proceed to all lengths in carrying out their 
crimes, and the heaviest possible sentences 
were thoroughly deserved. There is no sort 
of reason for reducing any of the sentences 
which have been actually imposed, and our 
only reason for not taking measures with a 
view to enhancement is that, as already ob¬ 
served, we consider the course taken by the 
prosecution to be not altogether justifiable 
and to have been distinctly inconvenient in 
Its results. We do not think that further ac 
tion should be taken against men who have 
been unnecessarily subjected to the strain and 
expense of so heavy a trial. 

We, therefore, confine our action to simply 
dismissing the appeals of thirteen of the 
appellants, while we acquit one man only, 
namely, Diwan Singh, son of .Suba. 


(s. f. (J9 P. L. R. 1011.) 

^ PUNJAB CHIKF COURT. 

Civil Rkvi.mon No. 7Iti of 1909. 
becember 1.3, 1910. 

Justice Shah Din. 

JAHANGIR— Diif ENDAN r - Petit ionlr 

rersus 

GANDA SHAH, Plaintiff and another— 

DEFB^DANT RESPONDENTS. 

JlimliiLaw—Joint famihj consiftiny of jathcr and 

of debt made to xon - Disciiaiye of 

debt. 

^ Wlirro ill the enso of a Hindu joint family con. 
sieting of a father and son, debts duo to the family 
are paid sometimes to the father and sometimes 
to the son, tlio jiayment of a debt to the son wonhl 
absolve the debtor from liability in respect of sucli 
debt. 


Class, Pindigheb, dated the 20th August 
1908, dismissing the claim. 

Messrs, f estonji Dadahhai and Devi Dial, 
for the Petitioner, 

JUDGaMEN r. —No one appears for the 
respondents who have been duly served and 1 
proceed to hear the case ex 1 have 

referred to the record and heard Mr. Pestonji 
Dadabhai in support of the grounds for revi¬ 
sion, and 1 think that tbi.s petition mn^t he 
accepted. The plaint, dated the 30th March 
1904, in the suit entitled Oanda Shah v. 
Bhagwan Dus*, the .statement of the 
plaintiff Gai.da Shah, dated the 26th Feb- 
ruary 1908, in the case of Ram Das^ appel¬ 
lant v. Ganda Shah, respondent, and the 
plaintiff’s statement in the present suit, dated 
the 18th August 1908, prove beyond doubt 
that the plaintiff and his .son, Ram Chard, 
were members of a joint Hindu family, both at 
the time when the bond sued upon was exe¬ 
cuted by the petitioner and when the plaintiff 
brought the present suit against him. The 
statement of Ram Chand, dated the 18th 
August 1908, supports the same conclusion. 

It also appears from the record that debts 
due to the family have been paid sometimes 
to the father, Ganda Shah, and sometimes to 
Ram Chard, the son. That being so, the 
petitioner was fully justified in paying the 
debt in dispute to Ram Chand, and Ram 
Chand admits that he did receive the pay¬ 
ment. As Ram Chand had been examined in 
tbe Court of first instance, the District Judge 
was hardly justified in taking down his 
statement a second time in his own Court, 
and 1 am not dispo.^ed to place much reliance 
upon that part of his statement in the Dis- 
tiict Judge’.s Court in which Ram Chand 
tries to make out that he has mi.«iappropriated 
part of the monies realised from the debtors 
of the family. 

1 hold, therefore, that, in the circumstances 
of the case, the payment made by the peti¬ 
tioner to Ram Cfiand was a good payment in 
discharge of the debt due to the plaitiftfl’s 
joint family, and accepting this revision, 1 dis¬ 
miss the suit with costs tlirought. 

Vetition aveepted. 


Application, under section 70 (a) of Act 
XVIU of 1884, as amended by Act A XV of * 

jSOD, for revision of the order of the District 
judge, Campbellpore, dated the 11th Novem- 
IjOrlDO?, reversing that of the Muiisif, 2nd 
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TAJA KHAN V . MUHAMM»D KHAN. 

(8 c. 71 p. L. R. 19'1; fid p. W. R. 1911.) 

PUNJAB CHIEF COURT. 

Second Civid Appeal No. 1S3 of 1909. 

February 8, 1911. 

Present: —Mr. Justice Johnstone. 

TAJA KHAN and others—Plaintiffs— 

Appelunts 

versus 

MUHAMMAD KHAN and others— 
DefendinT'' — Respondents. 

Contrihufion—Kon judjcnla— l. ff Itj 
Court—Limitation - Startlihj fx>int of liinitutton — 
Limitation (XV oj 1677 , Sch. II, Art. 49. 

In a suit for conlribiUion. the- [)laintin'8 nlU-^ed tliut 
in execution of a decree they were made to ptiv to a 
creditor whom tliev and the dc*fendant> owed inoin^y 
jointly not only w hat was due by them hut also tlje 
share which the defendant.-* wen* liable to comiii)iite. 
In the suit in whii-h the decree was obtained af^ainst 
all the jmrtios to the present suit, tlio creditor hml 
stated that the present *lefeiulants liad made certain 
paynitMits to him on ilieir own account, lint the 
pri-senf plaintitfs den ed this and nrwed that iho 
cioditor was in Cfdlusion with the present deiVndant.s 
and the f’onrt, without <lecidintr the point, pa.sscd a 
decree for the halanoe that was admitted to bo due to 
him, 'J’ho ilefendanis pleaded in the pr«*.S‘*nt suit 
tliat the former judf^nient operate*! a.s res Jmlirata, and 
the present suit was barred by limitation: 

lleltl, that the pleas had no fojco for,— 

' 1) the Court in the former suit had left the .pies- 
tion of liability <d' tho parties infer sc open, and 

(2 limitation Ix'iran to run n<'ain.-t the fprc-sont 
plaintilTs Innn tho date on wliich, havint' paid off the 
whole of their own share, they bi-gjin to pay tho share 
of the defeiulanta. 

Sert)nd appeal from the order of the 
Divisional Judge, Rawalpindi Division, dated 
tlie 12lli November lllOS, revpr.'-ing (hat of 
ttie D striet Judgp, Attock DiNtr ct. dated the 
2btli May 1908, decreeing plaintilT.s’ claim, 

Mr. Fettouji Dadahfuii, for the Appel* 
lant.s 

K. b, Lala, Snkh /ho/, ftu* tlie Respondent.^. 

JUDGMENT.—'I'liis i.s a suit 1)^' two 
of four joint, debtors who assei't that thf‘y 
have paid t if tlie whole of the debt, against 
the co-deh'^nrs for cnnlrihuti<m. 

The plaintiffs’ story is that tliey ami de¬ 
fendants No.s. 1 and 2 were engage! in a cer¬ 
tain litigation and that they borrowed money 
therefor from one Ram Dial, defendant No. .'I, 
since deceased; that Ram Dial thereafter Hue^l 
plaintiff.s and «Iefendants Nos. land 2 lor about 
Rs. 1 222 #ind obtained a decree with costs: 
that this decree for atotal sum of R^. l,40(i 6 0 
was executed against the plaintiffs alone 
and the whole sum was I’ecovered from them, 
and that defendants Nos. I and 2 are liable 
to pay half the amount of that decree, f. c,, 
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Rs. 703-3-0, to which plaintiffs add 

Rs. 3h4--E0 0 interest, th » tots) claim being 
Rs. 1,068-2 0. D-^fendants pDad that the 
tirst three items in the plaint, aggregating 
Rs. 695 2-0, are h^rr***] by time; that they 
ai'e only liable for 2 xfi.s tlie money, and 
that they have paid that amount to Ram 
Dial. I’ho first Court lid 1 tliat no part of 
the claim was barred by limitation, that 
the defendants liave nr.t shown that they 
have paid off any part of tlie delit due to 
Ram Dial, that no part of the plaintiffs' 
claim is subject to the rule of res jiidicafa, 
and that no interest -hould be allowed to 
the plaintiff. Further, the (^ourt held that 
the defendant.s are liable only f >r 2 oths and 
not for one-half. It, therefore, gave plaintiff 
a decree for Rs. 562-8-0 only. 

The df-fendants appealed to tlie Divisional 
Court, which took an entii-ely different view 
and dismissed the plaintilf,’ suit with coats. 
Flaintilfs Ijave now filed a further appeal in 
this Court. 

In my opinion, the real facts of the case 
are the.se. Ram Dial in suing the parties 
stated that Ra. 2.12$ was due fo him; tfiat 
defendant« Nos. i and 2 had alrea*Iy paid him 
Rs. 85-l-6-0‘ that lie had received some 
furtlier payments by way of interest, 
and that R.s. 1,222 was tlie balance due. 
To tin's the present plaintiffs plead that de¬ 
fendants Nos. 1 and 2 had never paid anything 
to Ram Dial; that only Rs. 1,222 wa.s due 
at all. and tha Ram Did and Inferidants Nos. 

1 and 2 were in collusion in respect of the 
allegation tliat defendants Nos. 1 and 2 had 
paid Rs. 854-6.0. In its final order, the Court 
in the previous case clearly state*!, at the 
end of its judgment, that ‘‘defendants can 
.settle their amounts due from each other 
among themselves privately or by suit, ’ 1 

t ink that the first Court is correct in hold¬ 
ing that the previous Court left open the 
question of the apportionment of the amount 
decreed between the parties, and that, there¬ 
fore, no question at issue in the present case 
/aJ/ru/aas against the plaintiffs, {. g., that 
C!-inrt did not hold as against plaintilfs tliat 
defendints Nos. 1 and 2 liad really paid 
Rs 8')i-6 0. I also find that, up to the 22nd 
Jliy^l9)6, plaintiffs had only pai.l olT in ail 
Rs. 7 -Oto Ritn Dial. I also find tlmt plaintiffs 
are not entitled to more than 2 oths by way 
of c uitriliiition from defendint.s Nos. 1 and 2 
riaijjtiff admit this before me. 
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KATTAN SINGH V. EMPEROR. 

Tn tliese circumstances, it seems to me 
that the first Court’s decision is correct and 
the lower Appellate Court’s is wrong. 

As regards limitation, the law is clear. 
The Article applicable to the case is Article 
99 of the Indian Limitation Act. The share 

for which the plaintiffs are liable to Ram 
Dial was about Rs. &-H, and the time begins 
to run against plaintiffs from the date on 
which, having paid off the whole of their own 
share, they began to pay the share of defend¬ 
ants Nos. 1 and 2. Now, we have seen that 
up to the 22nd May 1906, which was only 
about 1 / months before the suit was brought, 
the plaintiffs had only paid Rs. 700, i c.,’ 
they were still paying their own share and 
the time had not tlien begun to run against 
them. It is, tlierefore, clear that no part of 

the suit is barred by time. 

As regards the claim of defendants Nos. 1 
and 2 that they have pair! Rs. S54-6-0. I can 
find no proof whatever, nor has their Counsel 
pointed out any evidence on the file on the 
subject. T. he burden of proof was certainly 
on them, and they have not discharged it. 
The first Court clearly held they had not 
proved the point. The learned Divisional 
Judge seems rather to have thought that it 
was not necessary for them to prove it. and 
that, inasmuch as Ram Dial claimed Rs. 2,128 
and admitted payment of Rs. 85L6 0 by de¬ 
fendants Nos. 1 and 2, this admission of Ham 
Dial’s counts as a payment by defendants 
Nos. 1 and 2, but the learned Judge seems to 
have forgotten that the present plaintiffs 
have all along protested that the alleged pay¬ 
ment was a fiction, and was the result of 
collusion between Rara Dial and those de¬ 
fendants, and it seems clearly to me that, 
though Ram Dial’s admission might bind 
himself, it certainly cannot bind the plaintiffs 
in the present suit. 

For these reasons, I agree with the first 
Court, and I accept the appeal and restore 
the decree of the first Court, at the same time 
directing that defendants Nos. 1 and 2 should 
pay the whole costs of plaintiffs in the lower 
Appellate Court and in this Court. 

Appeal accepted. 


(s. c. 72 P. L. R. 1911} 14 P. W. R. ICll Cr.) 

PUNJAB CHIKF COURT. 
Criminal Revision No. 16£6 of 19:0. 
February 18, 1911. 

PreACM/:—Mr. Justice Kensington. 

RATTAN SINGH-Co«vict-Petitioner 

vetsua 

KMPEROR—A ccosED—R espondent. 

lynal Code (Act XLV uf I860;, 193—Perjury— 

Cnmiiial Procedure Code Art T of 898;, s. 195_ 

Sauctioit to prosrcute—Jncorrcct statement in ’aiisicer to 
irrelevant que.<ition-Intention~~Mistoke. 

A witness was prosecuted and convicted for having 
ina<lo a false statement in whicli he disclaimed 
knowledge of a report jirevionsly made by a zaildar 
in another matter two months previously. Ho had 
then made a statement to the zaildar in an inquiry 
under section i:02 of the Criminal Procedure Code, 
ending in dismissal of the complaint under section 
203. When called to account later on, he at once 
admitted that ho liad made a mistake: 

Held, that the conviction must bo set aside. In 
such cases sanction to prosecute .'should not bo given. 
The answer given by the witness may have been 
litcnilly true. Ho could not be ])unished for not 
giving a more detailed answer even if fie remembered 
the circumstances of the zaildar's imjuiry, which ho 
might well have forgotten for the moment when 
contused by (|uestions having no immodiato bearing 
on the point as to which he was being examined. 

If the Court thought that there was a snppi’ossion of 
truth on the witness’part, it ought to have cleared 
tlie matter up at once by giving him an opportunity 
of explaining more fully and pointing out that ho 
seemed to bo making a mistake. There was clearly 
no intention of giving false evidence. Intention was 
the essence of the offence and could not be prosuuKMl 
in this case. 

Petition for revision, under section 439 of 
the Criminal Procedure Code, of the order 
of the Sessions Judge, Ludhiana Division, 
dated the 6th December 1910, confirming 
that of the Magi.strate 1st class, Ludhiana, 
dated the 24th November 1910, convicting 
the petitioner. 

Lala fja.ipat Rai, for the Petitioner. 

JU DGMENT.— The petitioner, a lamhar. 
dar, aged 28, was on the 24lh November Ib.O 
convicted under section 19:!, Indian P^nsl 
Code, and sentenced to .3 months’imprison¬ 
ment, in respect of an alleged false statement 
made to a Magistrate on the 5th 

April, in a case in which the person then ac¬ 
cused was discharged. 

The present prosecution was .sanctioned by 
the District Magistrate on the 19th August 
1910 on a report made by the Tahsildar^ 
who did not recommend prosecution, saying 
that the matter would bo better dealt with by 

executive orders. 
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The learned Sessions Judge, on appeal by 
the petitioner, has held that the District 
Magistrate's sanction was \dtra but 

[presumably with reference to section 537 
(6), Criminal Procedure C<»de] he has dismiss* 
ed the appeal. The finding that the sanction 
was ultra V'res seems tome clearly wrong. 
The District Magistrate has, no d«>Dbt, in 
advertently held that the case was before him 
under section -iTG of the Code, and was so 
far in error, but the auction given was 
covered by the terms of section llHo (1) (6) 
and was open to no objectioti on the ground 
of suhstai.tial irregularity beyond that it 
did not sutliciently comply with the provi* 
sinus of section >95(4), a matter wliich is 
cured by section 537. 

There is consequently no preliminary legal 
difficulty alTecting the conviction, but on the 
merits there is a good case for interference on 
revision. The lower Courts have taken too 
narrow a view of the matter. 

The only false statement alleged against 
the petitioner is, that he disclaimed know¬ 
ledge of a report previou>ly made by a Z ' ul - 
liar in another matter on the bth Kebruary. 
The petitioner had then made a statement 
to the zaildar on an inquiry under section 
Criminal Pr'*cedu»e Code, ending in dis¬ 
missal of a complaint under .section >3. It 
is open to question whetfier petitioner really 
knew what report was sent by the zaihhir^ 
and his answer to the irrelevant question 
put to him on the 5th April may well have 
been literally true. He cannot be punished 
for not giving a more detailed answer even 
if he remembered the circnm.‘)tances of the 
zaildar s inquiry, which he may well Iiave 
forgotten for the moment when confused by 
questions having no immediate bearingon the 
point as to which be was being examined as a 
witness. 

if the Magistrate thought there was a 
suppres.sion of truth on the witness’ part, he 
ouglit to have cleared the matter up at once 
by giving him an opportunity of explaining 
more fully, and pointing out that he seemed 
to be making a mistake. The reason why no 
such opportunity wa.s given evidently is, that 
the Magistrate attributed no immediate im¬ 
portance to the matter. The answer did not 
affect the case before him and was not worth 
following up. 

f cannot understand how, under these cir- 
oumstanees, either prosecution or conviction 


have been held to be justified. There was 
clearly no intention of giving false evidence. 
Notl)ing turned on tlie evidence, and at the 
most the petitioner jnade a rri.stake, pro- 
bably through misunderstanding owing to the 
way in which the question was put. WTien 
called to account later on, he at onceadmitted 
that he had made a mistake and the matter 
should, in fairness to hin], have been allowed 
to drop. Intent ton is the essetice of the offence 
and certainly cannot hero f-e presumed. 

Tlie revision is arrepted. The conviction 
i.s .set aside. Petirioner is acquitted and dis¬ 
charged from the bail t'» whudi be was ad¬ 
mitted by order of 10th December i!>iU. 

Petition nccepfed. 


(s. ( . 73 P. L. K. 1011; fi7 p W. R. 1011.) 

PUNJAU CHIKP CtJL'RT. 

Civil Ukvimon No, 24 of HHO. 

February 20, 1911. 

Present: —Mr. Justice Kensington. 
CiOKUC CHAND ANOontFK — DKFSNUANrs 

— PeTI nONEKS 


versus 

Musomniat KAJJl \n[) ontEHS Plai.vtiffs 

— HE'^ruNDEN r. 

C'lsfiiiii — Alti‘>iofi“n—SnliJ Suit hij co/o 

for irnnt •} ucrcssihj — Con.<i‘lcyiif!'->n coh- 
in'iinhj of tlxo on iiiorfgti'jc not as.'oilaitc 

on nrcnunf <•/ tnw <f timitniion — C"nrrrsion <•( <nl‘: into 
morhjO’jc. 


kL J ilL JUJI 


i lie piuiiiuiis, revrrsioneis, mk'm hm 
tliut u siilc I'm* Us SoO etlV'clcil on (In- Cist .\Iarcli 
)80() was null and void, Inivitig hcen ina«l'' >virliuut 
ni.‘CCSf:-ity. Tin* conj;idi.*iatit)u for ilu- .'■ale was 
Ks. 800, due on a j»ro\iou,s iiua-tgagc of 8j<l Uctohoi- 
ISftC, and Rs. .’50 cash. It was idca<lpd that the suit 
wasljarrcd by limitation and the suh* was bintlini; on 
the rcvorsittners as there was necessity for tlje sale 
and the con.sideration was w hfillv |)aid The claim 
>vas decreed nii<l the decree was nj)ljel<l on appeal by 
the lower Appellate Poarl; 


//t’h/, that the sale as sncli etmld ho impugned, the 
jiIaintifTs' suit being so fai’ in time, but ilu-v acre not 
entitled to a decree in full. I’lio .‘'ale being set aside, 
the <lelendants were entitled to f.all back on the 
previous mortgage in respect of wliieli naitution took 
I)lace in January IHOU more tlian 12 years before suit. 
A declaratory suit was time-barred us rogjirds the 
mortgage under Punjab Act 1 of U'OO. 'I Ijo mort¬ 
gage must stand, however (piestioiiablo the con¬ 
sideration may have been 

Khiali Ilam v. (tulai Khan, 70 P. W. R. 190b 
iluhainmad Azim v. ilnknininri'l Jl, 7 P, R. jsOS, re¬ 
ferred to. 

UclJ, also, that aliliuugli the cousidoratioii to the 
extent of Hs. 800 could not lx? objected to, the sale 
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into a mortgage for 
70 (n) and (/;) of 


KARM ILAHT V, HIRA. 

was liable to bo converted 
Rs R<)0. 

Petition, under section 
Act XVdl of 1884 aa amended by Act XXV^ 

of 18P9, tor revision ot the order of the nivi- 

aional .Judge, .Iheluni, dated the 2nd June 

1J09, coT.tirming the order of the District 

Judge, Gujrat, dated the 13th May 1P07, dec¬ 
reeing plaintiffs’ claim. 

Lila Ln)paf. for the Appellants. 

Mr. Aoaut Chnud^ for the Respondents 
.JLDGMKNT.— This is a declaratory 
suit by reversioners in respect of a sale for 
Rs. b50 effected on the 2l.st March 18'^6. 
The consideration fir the sale was Rs. 800 
cine on a previous mortgage of 3rd October 

1892, and Rs. 50 cash. 

The lower Conils have rightly held that 
the sale as such can he impu£?ned, the plaint- 
iffs’ suit being so far in time, but they are 
clearly wrong in holding that plaintiffs are 
then entitled to a decree in full. The sale 
being set aside, the defendants are entitled 
fall back on the previous mortgage, in respect 
of^ wliich mutation took place in January 

1893, more than 12 years before suit. A de¬ 
claratory suit is time-barred as regards the 
mortgage under Punjab Act J of 1900 and 
tlie mortgage rnust stand, however, (luestion- 

ahle the consideration may have been. The 
law on the point is quite dear, and if any 
authority is required, it is suflicient to refer 
to tlie Full Dench decision of 2()th June 

(c. A. No. 3t8 of 1905). not so 
far reported Kkiali Ram v. (Julnh Khan 

(1), and to Unhunmad Aiim Muhammad 

Ji (2L 

It is then argued for the defendants that as 
tlie sale transaction holds good for Rs. 800 
out of the nominal consideiation of Rs. 850, 
the sale should be upheld in full, it being 
contrary to practice for this Court to interfere 
when only a trifling part of the consideration 
can be objected to. There would ordinarily 
be some force in this plea, hut both the lower 
Courts have found as a fact that the addi¬ 
tional Rs. 50 in 1896 was unnecessary, and 
1 am not prepared to interfere with the find¬ 
ing on revision. Moreover, the whole circum¬ 
stances of the aliention were so suspicious 
that I decline to do more for the defendants 
than is absolutely required by law. 

Tlie revision is accordingly allowed and 

(1) 70 P. W. U, 190S. 

(2) 7 P. R. 1898. 
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in place of 
Courts for 


the decrees given by the lower 

.1 . • ^.„''“"«eilation of the sale in toto 

the plaintiffs are now given a decree de- 
clarine that the sale transaction of 1896 
shall so far as they are concerned be treated 
as a mortgage for Rs. 800. The result is 
that for practical purposes, the plaintiffs 
lose their case owing to their great delay 
in suing. They will, therefore, pay three- 

fourths of the defendants’costs in all Courts 
including this Court. Pleader’s fee Rs. 3;!. 


is c. 71 P L. R. 1911. 

PUN,JAB CHIEP COURT, 

Second Civil Appeal No. 296 op 1910 

March 2, 1911. 

Urr'ci'i: -Mr. Justice Johnstone. 

N H.M lUAHI AND OTHERS— Ueessdants— 

Ap1*KLLANTaS 

versus 

HIRA ani» OTiiEt.'!—P lai.vtifp and 

Df-FENhANT.S—R r><PondBNTS 
i Lis pemlens-Si»/e by vendee io person 

hann<j^,ud nyht tvdh the pre.empfor on I.Iter s filing 

Pvc.emption Act II of iOdd >, s. H-^VeZ 
dor riijnt fo f^clccf pvp^emptoi^ 

Where on a pie empt^ r filing a suit for pre-emption, 
tl.o vcMulcc sells the property to a person wt,o pisses- 
ses ef|iml light of pre-emption, the doctrine of hs 
penden-* does not aj.ply, if the right of the subseqaenfc 
vomleo subsists at tho date of sale to him, and is 
not iime-barred, for no new right is created by tho 
sale. Jn such cases, the provisions of section -4 of 
tho Punjab Pre-empt ion Act may be used by tho 
Court trying the case. 

Mahmud Khan v Khuda linksh, 28 P. K. 1908* 145 
P L R. 90^ 39 P. \V It. followed. 

Vaiyaz Husain Khan v. Pray Narain, 29 A. .339; 6 
C L.683; 17 M. L. -I. 26C; 9 Rom. L. 656; 2 M 

T. 191; 10 0. C. 314; 4 A. L. J. 344; 11 C.W.N. 661 
not followed. ’ 

Appeal from tbe order of the Divisimal 
Judge, Ludhiana Divmion at Fero/epnre 
dated the 2nd November 1909, reversing 
that of the Additional District Judge, Lud¬ 
hiana, dated the 2'nd December 1908 
dismmsing the plaintiff’s claim. 

R. S. Pandit Sheo Karain, forthe Appellants. 
iVIr. iHin? Chand^ for the Re.^pondents 

JUI)GMENT._On the 27th November 
1906, the husband of defendant No. 1 sold 
the land in dispute to defendant No. 2, 

Rs. 1,150 being entered in the deed as the 
price, and an endorsement on the deed show¬ 
ing that this sum was actually paid in the 
presence of the Sub-Registrar. The plaintiff 
sued for pre-emption by presenting hjs 
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plaint to the District Judge on the 18Hi 
November 1907. It was returned to Itim 
for presentation in tlie Court of M. Niaz 
Din, before whom the plaint was presented 
on the 20th November J907. On tliat same 
date, defendant No. 2 re sold tlie land to de¬ 
fendants Noa, 3 to 5, and the questirm for 
decision in tne present ca.se is really only 
this, namely, whether defendants Nos. 3 to 
5, whose pre-emptive rights are equal to 
those of the plaintitf, can set up against the 
piaintilT s claim the sale to them eHected 
on the 20ih November 1907. The Divisional 
Judge, Mr. Rn>e, before wliom this case 
had Come, held tliat tlie d"Ctrine of/i'.v pen¬ 
dens applied and so uceepted the appeal and 
remanded the ease for decision of the reaain- 
ing issues, but at the same time ordered a 
return of the remand by a certain date and 
fixed a date fop the final hearing of the 
appeal. Jr. tl*u.s becomes a little doubtful 
whether the Divisional Judge intended to re¬ 
mand the ca.se under rule 23 or 25 of Order 
XLl of tlie Civil IVocediire Code. L'p"ii 
tlie return of the remand, the new Divisional 
Judge, Mr. Kllis, taking the remand as one 
under rule -4 aftire.'-aid, felt himself bound 
by his pre Jece.s-sor’N deci.-,ioii that the rule of 
/wpe/idfUif applied. JJh, therefore, simply de¬ 
cided that the sum of Ks. I, 150 was fixed 

in good faith and accepted the appeal accord¬ 
ingly. 

The vendees, defendant.s Nos. 3 to 5, liave 
now appealed to this Court. Some doubt bad 
been expie.s.sed at flie time of admission of 
this case whether an appeal lay or not, hut 
it seems to me that an appeal does lie and 
respondents’ Counsel admits that this is .so. 
The first Divisional Jmlge, in deciding the 
que.stitm of Ug pendens, relied upon Faiyaz 
Hmain Khan v. h'rag Farain (I), but, in my 
opinion, 1 must follow the ruling in Mahmud 
Khan V. Khudn Bakhsh (2). On the 20th 
November 19U7, when defendants Nos. 

3 (0 5 made t.heir purcliase, they .still had 
time to .sue for pre-emption. Their riglit to 
sue for pre emption existed before the 1 th 
November 1907, the date of the institution 

pf plaintiff 8 suit, and, therefore, on tlie 20rli 
November 19U7, as their right wa.s still 

M) 29A. 8S0; II C. W. N-. SCI: 4 A. L. J. .1)4; 5 
C. L. J. (Q-h y Bom. L. B. CoO: 2 M. J.. 'J’. jyj . lo O. 

C. 314; 17 ,M. L. J. 263. 

i’* 1908, 39 V. \\\ R. 



subsisting, it cannot be said that by making 
the purciiase any new rigfit wa.s created in 
their favour. This is a disi inction pointed out 
in the Punjab ruling af.rtsaid. Tf-e C( arts 
below have only really dt cid^f] two qiie.stioris, 
namely, the qne.‘-tion of //« pfi.dnn arid the 
question of the price to be paid by tbe piaint¬ 
ilT for the barpain. In my opinion, the for- 
rner ha.s been wrongly decided as f have al- 
ready explained, and, Iherefore, remaml is 
neces.-aiy. Before me Mr. Dnid Ciiand for 
re.spondent.s argued that the secc-nd sale 
was a mere iu-tiou. It .werns to me that pro- 
b^hly this is a question that .light to be 
inquired info, and there lemam .'Several i.-sues 
drawn up by the lir..t Cnurt, on which no 
fit.ding has been given. I, therefore, accept 
the appeal and, .netting a.>-fde the .-nJer of the 
leanied Divisional Judge, remand tlm ca«e for 
deci-on according to law. remarking only 
that, inasmuch as plainfiiT and defendants 

Nos. to 5 appear to he an equality in the 

matter of preemptive right, apparently the 
Court below svill have to a>e .section U of 

the Punjab Pre emption Act in disposing of 
the case Hnaily. 

Stamp on appeal will he refunded but 
othei' co.sls would be costs in the ca?e. 

Appeal nn-f^pted. 


• • • w . 14. •*. ijxjir I 

ALLAHAIiAD HIGH COCHT. 

Ficst Arpc f. KKOii Of{i.E;f; No. i0:t of 1910. 

Pebruar-y 15, 1911. 

Present: Sir John Stanley, Kr,. Chief 
Justice and .Mr. Justice IJanei ii. 

BHAGWAN SAHAI a.m) orHF.Kj_ 

DtFtNPA.NT.S —Al-rtLl.AMs 

rersits 

HARCHAIN AND orHfe’KS— Plai.xtiffs_ 

Bi'.sroNDKNrs 

Compromise 

Jtlc ,n n mHtntwn p..n.-. .}i„.j hut notnned u.-o, „n.l not 

trahon Act ///o/ls77), 17 ^ 

A compro'nise ,ioali„s Kill, ... . 

U. IO0.» v„l,.c»„.so,.U.,vdi„r., het,,...;, tl,en,,rtie8 

to ,1 mutalior, l.rococMlinff. „„o of the 

mtlies ,e,,u,l,a,e,l the c«,n|„o,„Ue ou.l the lievo.a.c 
Cociit, thcieforo, i(j„ored ,t in its iniitalioii otiler The 

compromise wns not rcrristoiTfl: 

//W./, that, iu as.ikserpmm civil .suit, the compn,. 
rmse ua. not mlnn.dhlc in evithmeo to pnoc t ,0 
agreement set out in it The .-elmi^.i.m oi' suVh a com 
promise 1,1 evKleiice ^^ouM coiuraveue the piuvki„ns of 
llie Ke^.struttou Act a. ueitlicr the comproini^crncr 
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HHAGWAN SAHAI I’. HARCHArN. 

orcler"* “")• <l°crae or 

SndannUi,, Ahmndv. Chha,ju, 31 A, 13, S A, L. .T. 
7 (, A, W.N. ( I«0S I 21 4, Ind Cas. 53S: ifar/ii Kumbi 

■ S:n»e,- A.vub,, 32 A. 206. 7 A. L. J. 20*, 6 l„d, fas. 
referred to. 

First appeal from an order of tbe District 
Judge of Meerut. 

Dr. Chandra Bancrji (with him Mr 

Harendya Kruhna \fukeni), for the Appel- 
iants. 

Ur. Tej Bahadur Sapru, for the Respond- 
ents. 

JL'UGME>fT.—This is an appeal from 
an order of remand passed under Order XL I 
rule 23, of tlie Code of Civil Procedure, t’lie 
suit was one for a declaration that the 
plaintiffs are entitled to retain possession of 
certain immoveable property, and, in the 
alternative, if they were found not to be in 
possession that possession may be delivered 
to them. The property exceeds Rs. 100 in 
value It belonged to one Gul/.ari Lai. 
Upon hi.s death Ins daughter, Mnminmai Susan 
succeeded to it. On lier death in 1907, the 
plaintiffs applied for mutation of names in 
their favour, as did . also the father of the 
detendauts. A compromise was entered into 
between tbe parties on tbo bth of February 
lyOb, nbereby it was agreed that portion 
ot the property should pass into the hands 
ot the father of the defendants and the re- 
maining portion into the hands of the plaint¬ 
iffs. Ihe father of the defendants sub- 
seciueritly repudiated tlihs compromise. An 
applicatif)!! was made to tbe Revenue Court 
for mutation, and that Court ignoring toe 
compromise ordered mutation in favour of 

the defendant’s father. Hence the present 
suit. 

In their claim, the plaintiffs alleged that 
Mummmnt Sujan, the daughter of Gulzsri, 
was the last owner of the property, and 
was the piaintiffs’ cousin by family re¬ 
lationship and was in possession of the pro¬ 
perty as daugliter in a Hindu family and 
had a life-interest in it. A reference was 
then made to iier death, and in the second 
paragraph of the plaint, the plaintiffs say 
that on the death of MiiKainnint Sujan a dis¬ 
pute arose between the plaintiffs and the 
father of the defendants, and that an ap¬ 
plication for mutation of names was presented 
on behalf of both parties in the Revenue 
Court; that the plaintiffs alone claimed the 
whole property of GuUari on the one hand 


and the father of the defendants alone claim¬ 
ed the whole property on the other hand. 

en reference is made to the compromise to 
which we have referred. The compromise 
was tendered in evidence in the first Court 
but It was rejected on the ground that, not 
being registered and the property being of 
e value of Rs. 100 and upwards, it was 
not admissible in evidence, and holding that 
the plaintiffs suit was based upon this com- 
promise alone, that Court dismissed the 
p aintiffs claim in into, without giving the 
plaindff.s an opportunity of establishing 
their title to the property or portion of it as 
the reversionary heirs of Gulzari. 


An appeal was preferred to the lower 
Appellate Court. That Court held that the 
compromise was admissible in evidence, not- 
witbstanding the fact that it was not re- 
gistered. Ihe learned Judge says: “j find 
that the compromise petition in suit did not 
require to be registered and was admissible 
in evidence, and that “the lower Court im¬ 
properly held tf.at the test was whether the 
curapromise was incorporated in the decree 
aiiG that this was not the test of admissibility.’’ 
that Court accordingly remanded the suit 

to the Cimi tof Hrst instance for determina- 

t.oM on the merits. This appeal was then 
prefer! ed. 


As regards the admissibility in evidence 
of the compromise, the learned District Judge 
was, in our opinion, entirely in error. 
Neither the cumpromise, nor any terms of the 
emupromise, was embodied in any decree or 
order, and to admit such compromise in 
evidence is entirely in coniraveiition of the 
provisions of the Registration Act. If 
authority weie needed for this, it is to be 

found in the Full Bench case of iWarwdJm 

Ahmad v. Vknaijn{\). There it was held 
by a Full Ranch, o£ which both of 113 were 
members, that a compromise entered into 
between the parties to mutation proceedings 
before a Court of Revenue wl.icl. purported 
to modify tlie conditions of a pre-ejisting 
mortgage upon the basis of winch mutation 
was sought, could not be allowed to take effect 
in opposition to the distinct terms of a register- 
ed instrument of mortgage. In the subsequent 
case of hashi Kumbi v. Sumer Humbi {2), a 
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Bench of this Court, of which one of ua was 
also a memder, held, in a case in which the 
parties to a suit filed a compromise which, in 
addition to setting forth tlie rights of the 
parties as to the property in suit, went on to 
provide that if either party sold lus share of 
the property, tl»e other party should have a 
right to pre-empt, and in which the decree 
based on the compromise was silent as to the 
right of pre-emption, that the compromise 
required registration, and not being registered 
could not be used to support a suit for pre¬ 
emption. In the judgment in that case the 
authorities aie dealt with. Jn that rase s« me 
of the terms of the coinpronji.«e were emlaxlied 
in a decree but the provision a.< to pre¬ 
emption was nowhere mentioned in ihe decree. 
In the present ca.«e no poition of the compro. 
mise is embodied in any decree or rrrder. On 
the contrary the order of mutation entirely 
ignored the petition of compr^'niise. Clearly, 
therefore, this petition was not udmi.'isible in 
evidence to prove the agieminent set out in it. 
The lower Appellate Court was, we thiiik, 
justified in remanding the suit hut not upon 
the ground on which it was remanded. 'I'l e 
Court of tir.st inotance ought under the circurn- 
fitance.s to have heard thecase upon the merits 
and tried the question of title set up by the 
respective parties irrespective of llie Cimipro- 
mise. 

For these reasoris, the order of remand of the 
Court below was rightly passed and the Court 
of first instance must try the question «-f litle 
set up by the lespective partie.s. We ac¬ 
cordingly dismiss the appeal but under tlie 
oircumstences the costa will abiJe the event. 

Appeal 


(s. c. 8A. L. J.329.) 

ALLAHABAD HIGH COURT. 

Skconp Ci\il Ai’I'Kal No. 9 J -7 ov 1910 . 

February 24, 1911. 

Prenenti—iiiv John Stanley, Kr., Chief 
Justice, and Mr. Justice Baiierji. 
KURA SINGH am> anoiiikk- Plajniiff:;— 

ApI'KI lants 

rersMs 

CHHALLU—Defeni)ant—Respondent. 

Agi'a Tenaitcy Act (II of Ifll'l ■. sk. 10, 202 —Erchnnge 
— KX‘P‘'(yj>ya'tanj1eiiQiirii — S*iil for iit Ciiil 

Court—Dejeudant iilenduKj tenancy - Procedme. 

Hy virtue of section 10 of tho Agra TtMiancy Act, 


1001, no ox proprietary tenancy arises where liierc is 
an exchange of Zeinindari U-tween co.filmrers. 

Where in a suit for posscsbion in a Civil ‘^’ourr, tie- 
(lefenciant pleads that he lield the lund as u leiiunt. 
the Court of first instance is bound to fallow tlie 
procedure laid down in sfction 2 2 of the 
Tenancy Act, II of iOOI.oihI to rc*f|ijin? f Iw l|^•fl•nd^lMt, 
by order in writing, to institute within tlin-e niontliK 
a suit in tho itevenue C<jurt for ilio rl»‘terinination fjf 
tlie ijii-stioii tvlielher tlio dofenrlant is plainlitf's 
tenant or not. 

Second appeal from a decree of the Ad¬ 
ditional Judge of Meerut, reversing a decree 
of the Additional Subordinate Judge of 
Meerut. 

>fr. M. L. Agnnvala, for the Appellants 

Mr. liahiev Ram Dave (for Mr. Sandor Lai), 
for tlie Respondent. 

JUDOMEN'r. —The suit out of which 
this appeal lias arisen was brought by Duli 
Chaiid, now represented by the appellants, 
for posses.sion of certain agricultural lands. 
It appears that the pnrtie.s were co-sharers 
in certaifi and under an arhitra- 

tion award the zemindnri was paititioned. 
The lands in que.stion fell to the share of 
Duli Chatid. He brought a suit in the C'ivil 
C'ourt fo?’ proprietary possession of those 
lands and b'p ejectment of the defendant. 
Th** .'•ubordinate Judge, in wliose Court the 
.•-uit was iiistitnt»d, by bis decree, dated tlie 
lOtb of November 1902, granted to Duli 
('hand a decree for proprietary possession 
of the land. The defendant appealed to tho 
Di'trict Judge and Cniitt^iuled that the land 
had been I is %’/r land lefore partition, that be 
had acquired tlie rights of an ex-propriefary 
tenant in regard to it and tliat he could 
not be ejected from it liy a decree of 
the ('ivil Court. Ihe learned Judge was 
ot opinion that the decree of the first 
Court only granted to the plaintitT pro¬ 
prietary pn.'.spfit.i. n of the land and that it 
could not be determined in that suit whether 
the defendant had acquired the right.s of an 
ex-proprietary tenant. 'I'he learned Judge 
observed, however, in his judgment that as 
there was an exchange between co-sharers, 
the defendant could not, under any circurn- 
8 tmii-es, claim tlie rights of an ex-proprietary 
tenant. 'J'liis view of the learned Judge was, 
in our opinion, right. By secti-.n 10 of the 
Tenancy Act, where there is a transfer hy 
private alienatii.n, no rights of ex proprietary 
tenants accrue if the alienation is liy gift or 
by exchange between co-sharers. Here there 
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wns evidently an exchange between co- 
sharerfi, Hiid, therefore, under the provisions 
of PEction 10, no rights could accrue to the 
defendant as an ex*proprietary tenant in 
respect of land held by him as sir. Holding 
the view which ws have mentumed above, 
tiie learned Judge dismisseil (lie appeal of 
tiie defendant The decree obtained by Duli 
Chnnd was put, into execution and he obtained 
possession of the property, it is admitted 
that he toi k actual possession of it; 
whether he obtained it by execution of the 
decree or sub.scquently is immaterial. The 
defendant (m being dispossessed brought a 
suit in the Revenue C<'Urt under section 79 
of the Tenancy Act for recovery of possession 
alleging himself to be the ex-proprietary 
tenuTit of tlie lurid. His suit was decreed. 
Hence the present claim for possession. 

/I'he C.'iirt of first instance decreed the 

claim but the h'wer Appellate Court ilisrnissed 

it, holding that the decision of the Civil Court 
in tlie former suit brought hy the plaintiff 
operated as jwheata. This view of the 
learned .fudge in our opinion, erroner»us 
and the learned Vakil for the respondent 
lias not tried to support it. In the former 
suit, as we fiave pninted out above, the Ap¬ 
pellate Cour t cieai ly abstained from determin. 
ing whether the defendant was liable or not 
to be ejected from the land. Therefore, tlie 
decision in the previ -uh suit cannot operate 
as rts )u<L‘c(ttn in tliis case. 

As, however, the suit related to agricultural 
land and the defendant pleaded thar he held 
such land as the tenant of tlie plaintiff, sec- 
tion ’iUJiftlie Agra I'etiancy Act applied 
and tlieC<-uit, in wfiicli the suit was brought 
was bound to require tlm defendant by order- 
in writing to institute within three months a 
suit in tfie Revenue Court for the deiertuina- 
tion of the qiipstion, whether the defendant 
was the pUiMfilT.s’ retianr or nit. This tlie 
Court of fir->t instance riitf not do. 

Air. Raldev R-am,for the respondent, con¬ 
tends that the decision of the Revenue Court 
III the suit brought by the defendant to re¬ 
cover possession is res iwlicifa between the 
parties, and the procedure laid down by sec¬ 
tion need not be arlopted. We expresg 
no Opinion on (he question whether ndieri a 
suit is brought in the Revctice thmrt liy tlie 
defendant in accotdance wifi the provi^imis 
of section 1 J tlie decrsnin in a former suit 
brought in the Revenue Court would or 


would not have the effect of resjwlicuta. We 

think the Court of first instance was 

bound to follow the procedure laid down in 

section 2.02, and this must now be done. We 

accordingly discharge the decree of both the 

Courts below and remand the case to the 

Court of first iiiscanee with directions to re- 

admit the suit under its original number in 

the register and adopt the procedure laid 

down in section 202 of the Agra Tenancy 

Act. The appellant will have the costs of 

tins appeal. All other costs will fillow the 
event. 

Appeal alloxced. 


(S.C.37H W R 19 li IIIP.L R. 9,,) 

I UXJAB UHIGB' (JO , (tr. 

Seco.vd Civil Appeal iVo. Ii34 ok 1909. 

January .5, 911. 

Presevf:-Slr. Justice Johnstone 
1*IRRHC LIIaL — Plw.ntup—Appellant 

versHfi 

RISAL SINGH AND OTHERS- Dekendants— 

Rb-^PONDENTJ. 

^Prtgage-Iuler^.t-Endovscmont of murnent of 

Acf (/// 

"" morol,. AC- 

« . ^ ‘U t o mortgag'.inonov is 

X Vrot'T'K ;■ section 17 o/acC 

A ot i.M)S Such an un (orsoincnt is at most a memo- 

lan.lnui confam.nga hint that redemption has been 
demX -t contain the contact of ^ 

In n mortgage suit, a mortgagee is entitled to a de- 

dn?.rr.J ^^'0 amount 

doireod from the date of suit upto date of realization. 

Second appeal from the order of the Ad¬ 
ditional Divisional Judge, Delhi Division 
dated the 11th June U(09. modifying that of 
tiie Di.strict Judg#», D.<Ilii District, dated the 

J2iid A\Iar'h I9iij) decreeing the claim. 

.Mr. d/.-/../ AWer. and R,i liihadur Rakshi 

-S'oCi . L-r/, for the Appellant. 

Mr Stnhl Laly for tfie Respondent. 

JCI)GMKA\T.-The first Court gave 

plaintiff a decree for Hs. 1,500 to be recovered 

from three houses mortgagedandotherancest- 

mI property of judgment-debtor.s, defendants 

Nos. 1 and 2. but without costs; and the suit 

a« against defendant No. 3 was dismissed 
wuh costs. 

1 he learned Divisioiial Judge on appeal 
niodiied tlie decree by allowing interest to 
plaintiff from date fd suit to two m mths from 
date of his (Divisional Judge’s) order. 
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The facts and pleadings are sufficiently 
Bet forth in the judgment of the first Court. 

Here the first question is whether the 
endoreement on the first mortgago-deed re¬ 
quired registration or not. I think it did 
not. It does not state tha^ the fourth house 
is redeemed; but merely that tlm Ks. 400 has 
been received. No doubt it redenip 

tion; but it does not contain the contract of 
redemption and at most is a memorandum con¬ 
taining a hint that redempti<m ha« been made. 

Apart from this, there is ample evidence 
that the fourth house was ledeeined in the 
admissions contained in the subsequent deeds 
and in the slatements of defendants Nos. 1 

and 3. 

Ground No. 3 l»aa not been argued before me. 
Ground No. t is quite beside the mark, and .so 
is ground No. 5. Counsel basni»t been able to 
show how it affects the case before me As 
regards ground ' n. (>, 1 tliink interest should 
have been allowed up to realisation. 

The order as to costs is fully ju'tifiel. 1 
accept the appeal, add to the decree interest 
todateof realisation (and not only tor two 
months from date of lower Appellate Court's 
order) and direct that be'e the parties ex¬ 
cept Uiilaki d«i bear tlieir own co.st.'-; but ap¬ 
pellant will pay Hulaki’s costs liere aNo. 

Appeal (urefleil. 


(s. r. Pi V. w. U. 10' 1: lia I*. I.. 1011.) 

PUN.IAB CHIKF COL'KT. 

Civil. RtvisioN No. 387 or lylU. 

November 17, 1910. 

Prfse^nt —Mr. Justice Jolinstoiie. 
THAKAR SINGH —Pi.AiNT:Fr— 

PKTniONKK 

versus 

ISHAR SINGH and othki .s—Deffncants — 

Rfsfomienis. 

lluiuli— luti’yent — Coyl,^—Fhuliug of/act hy <i fiinaH 
Counc Court ~ Ncijotiahic 1 ni‘tt uincuts .-let A'-VI / of 
1881), e. 80— Profliicia} Sintill Cnui'C Courts Act i/.V of 
1687', s. 25. 

In the absence nf any coprent reason, a Court is 
bound under section 80 of Act X X Vf <*f IH -1 to award 
interest at U per cent per annum oji a hiindi fr^un tbe 
date of its execution to date of reuli/atit)n. 

A judgment of a Small Cause Court disallowing 
without reasonui>le grounds costs to a success-ful party 
is against law. 

If there is no irix'gularity in the proceedings, a 
finding of fact by a Small t ante Court, arrivcMl at 
after considering all tlie evidence* in tlie case, 
cannot be intoj fered with on revision oven if the Chief 
Court is able to arrive at a different conclusion. 


Petition, under flection 25 of Act IX 
18tf7, for revision of the order of the Judge* 
Small Couse .Amritsar, dated the 

IStli December 1909, decreeing plaintiff’s 
claim in part. 

Lala Iluknrn I'linud. for the Petitioner. 

Pandit Ram Hhaj Datta and Lula Bhngivtin 
Dass, for the Respondents. 

JUDGMENT.— In this ca.se tlie Stnall 
Cause Court Judge lias decided that while 
plaintiff i.s entitled to H>j. 4n0 upon the h/mtli 
in .‘•uit, defendant Guran Ditta, is nr)t one 
of the parties liable, and the plaintiff is rmt 
entitled to interest and costs. He has also 
decided tliat Guran Ditta liim.'-elf should not 
g^t bis costs. The plaintiff has come up to 
this Court on the revi.sion side and Guran 
Ditta has also filed a cross revision in which 
be a.'^ks for costs and damages. 

(Ine of the findings of the Court below is 
tliat Goran Ditta, wa.s nor a member of the 
firm, llarnufii Singh-i«ibar Singh, and that 
be singed the huwh merely as a wri'er. As 
to wlietber be is a partner in that lirrn, there 

a good deal to be said on butb sides. Parti¬ 
cularly, in my opinion, there is mucfi for tlie 
argument tfiat be was a partner at the time, 
wbeii tliis huufli was written Hut, after all, 
the Small Cau.'ie Court Judge considered all 
tlie evidence arid came to a finding and I can 
find nothing irregular ah ut the proceedings, 
1, therefore, do not think tljat I should inter¬ 
fere with leganl to this i.ssne. 

laking up ne.xt Guran Difta’.s revision, in 
which he U'-ks for co.'.ts and damages, my 
opinion is tlmt he is not entitled to eiiher. 
There is no doubf that, wliether fie was a 
partner or not, he was very mucfi mi.xed up 
wiih tlie affair.'i/if the firm which he, to a 
laige extent, seems to have carried on, and 
further, in signing hi.s name at the foot of the 
huuih\ he wrote nothing to innke it appear 
tliat he was not exactly on a level with 
tlie other signatory, viz., Harnam Singh. 

This being bo, Guran Ditta has himself to 
blame for plaiiitifl’s linving impleaded him as 
defendant.. I. therefore, dismiss Civil Revision 
No. 2484 of 1910 with costs. 

To return to the other revl.-iion, No 3^7 
of 1010, tl eie remains the question whether 
the plaintiff i.s entitled to interest and to costs. 
The Small Can>e C(»nrt Judge feeniB to have 
{.vcidorked se(‘tn»n bO of Act XXVI of 
Ifcbl. 1 can see no reason wha evei- wliy 
interest at 6 per cent, per annum should not 


848 


INDIAJJ CASKS. 


[1911 


KIRPA SlNGa V. MAYA SISOU, 

have been allowed from the date of the 
hunth to date of realisation of Rs. 400; and 
in the same way, I see no reason why plaint¬ 
iff should not have his costs against defend¬ 
ants Nos. 1, 2 and 3. I allow this revision 
and direct tiiat the decree bs modified 
accordingly. Defendants Nos. 1, 2 and 3 will 
pay plaintill’s costs. 

Ifaviston accepted. 


(8. c. 22 P. H. 1911.) 

PUNJAB CHIEP COURT. 

Viitsr CivK, Appkal No. 357 ok 1910. 
November 25, 1910. 

Vresent-. -Mr. Justice Shah Din and 
Mr Justice Che vis. 

Mahant ICIKPA SINGH—Defendant— 

Appellant 

versus 

MAYA RAM —Plaintiff and another— 

l)^ FKND'NT— Kk.^PONDKSTS. 

/Vc-cm/»/ioH —Custom —Mohniln SaHiun, in hnhore 
(hty—Conrcrsioi} oj house tnto Dhormsala mhscipieut to 

ihxtvof suh ('linrncter of pyofyerty nt date O' ttalc _ 

Povjah pye-emptinn Art II o/190 -), 8. 13 f'ij. 

T*ho custom of pro-cniption in respect of houses 
ohtnins in Mohalln S'lfhon in the fity of Lahore 

'J he chnractcr of t lie property at tlio dale of sale 
(Icterminos the (picstion whether sul)..section 2 of 
.section '3 <*f tiie Punjab Pre-emption Act applies 
to the property or not. If at the date of the sale, the 
property sold is a house, it is quite immaterial 
for the purposes of the suli-sech'on whetlier s b- 
soquenfly toiliat date the bouse was converted into 
and used ns a DUnymsolo. 

Second appeal Ironi the decree (f the 
Divisional Judge, Lahore Division, dated the 
28th January li-08 

Me's.srs Oortd and Sohan Lnf, for the 
Appellanf. 

Lala Dairnrkn Dos, fiir the Respondents. 

JUDGMENT.— 'Ills appeal and Civil 
Appeal No. 5^5 of 19U8 are cross-appeals and 
will be disposed of by one judgment. 

The .'iuit out of which these appeals have 
arisen was hrouglit hy the plaintiff Maya 
Ram, for p'^ssession hy pre emption of a house 
situafe in Mohnth Sarltan in the city of 
Lahore whicli had been sold under a regis¬ 
tered deed, da‘ed the 8th January 190G, to 
the defendants Musaminaf Jai Kaur and 
Bhai S-van Singl ; for R-i. 1,31/0. The 
plaintiff’s suit was resisted by the vendees 
on vaiious gr 'iiiid.s, wliich it is unnecessary 
to set out at this stage of the proceeding. The 
main pleas taken were,— 


(1; that the custom of pre-emption did 
not prevail in Mohalh Sathan in which the 
house in dispute is situate; 

(2) that the plaintiff had no right of pre¬ 
emption in respect of the properly in dispute; 

(3) that the price entered in the sale-deed 
was fixed in good faith and was paid in full. 

Upon the pleadings of the parties, nine 
issues were framed by the first Court, and it 
held— 

(1) that the custom of preemption 
prevailed in ^fohallnh Sathan; 

(2) that the plaintiff had failed to prove 
that he could claim pre emption on the ground 
of vicinage; 

(3) that the house in dispute, having been 
purchased for the purpo.se of being convert; 
ed into a Dharamsala and having been so 

converted within one month from the date of 
the purchase, could not bo made the subject 
of pre-emption; 

(4) that the price entered in the sale-deed 
had not been fixed in good faith,, and that 
its market value was K.s. 1,1 7 ILO. Upon 

these findings the plaintiff’s .suit was 
dismis.«:ed. 

On appeal by the plaintiff-pre-empt >r, the 
Divi.si^na] Judge held, disagreeing with the 
first Court,— 

(1) that as the plaintiff's house touched 
the hou.se in di.spute at the back, he was 
entitled to pre-emption on the ground of 
adjicency, and 

(2) that at the time of sale the building 
in dispute was not a Dharamsala but a hoti.se, 
the mere fact that it was converted into a 
flharnmsalo .suh-iequently did not extinguish 
tfie plaintiffs rigfitof pre-emption in re.spect 
of it. 

The learned Judge further found that the 
m u ket-value of tlie hou«e was, as held by 
the fir.st Court. Us. 1,117- 10, and he dis¬ 
allowed the value of the allegeH improve¬ 
ments amounting to Ks. 6j effected by the 
vendees since tlie date of sale. The Divisional 
Judge accordingly decreed the plaintiff’s claim 

conditional on payment of Rs. 1,117-11-0 by 

the plaintiff. 

1 he plaintiff and the vendees have preferred 
further appeal to this Court. I he plaintiff's 
appeal (No. 555 of 190S) relates only to the 
question of the market-value {)f the house, 
which it is contended is not more than Rs. tOO 
while the vendee’s appeal (No. 3j7 of 1903) 
impugns all the findings recorded against them 
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by the lowev Appellate Court. In connection 
■\vitl) this letter appeal Mr. Oertel has con¬ 
tended before us— 

(1) that the custom of pre-emption is not 
proved to e.iist in Muhalla Sat/inn, 

(2) that as the building in dispute was 
purchased for the purpose of being used as a 
dhnramb-ala and was so used immediately 
afterthe purchase was made, under section Id, 
sub section 2, of the Punjab Pre-emption Act 
no right of pre emption can exist in respect 
of it 

(d) that if the plaintiff had a right of pre¬ 
emption, he must pay Its. 1.300 which it i.s 
urged is the market-value of the house in suit. 

After liearing .Mr. t)ei'te), we think that 
none of these three contentions has any force, 
and that the lindings arrived at hy tlie lower 
Appellate Court are correct. As to the Hrst 
contention, it is noteworthy that, before the 
sale in dispute was actually made, the vendors 
served the plaintitf with a notice saying that 
as he had a right of pre emption in respect 
of the house iiiiiuestion he was at liberty to 
purchase it, failing wliicli they would sell it 
to the present vendees. This notice .shows 
that tlie plaintill’s right of pre-emption was 
fully recognised hy the vendees. Apart from 
this, however, there are on the record no less 
than six judicial decisions which prove the 
existence of tlie custom of pre-emption in 
Muhalln iSalhiiu^ in which admittedly the 
house in dispute is situated, and there is not 
one single instance in which in any pre¬ 
emption suit it was held hj' a Court of Justice 
that tile custom of pre-emption did notexist 
in the .said Muhalla. We have, therefore, no 
hesitation in overruling the first contention. 

iho second contention was not very seriously 
pressed, and it could not well be pressed, 
considering that under sub-secticjii 2 of section 
13 of the Punjab Pre-emption Act the plaint¬ 
iffs right of pre-emption obviously did exist 
in respect of the l>uilding in dispute, if at the 
time of the sale theieof, it was not a 
dharamsala hut a house. If at the date of 
sale it was a house, it was perfectly immaterial 
for the purposes of the said sub section wlie- 
ther subsequently to that date it was or was 
not converted into and used as a dharammla. 

It is tlie character of the property sold at the 
date of sale which determines the question 
whether sub-section 2 aforesaid applies to it 
or imt, and it is not disputed by Mr. Oertel 
that at f hat date the building in dispute was a 


house and not a tlharamsahi. The second con¬ 
tention also, therefore, fails. 

As regards the third contention, it is not 
disputed that the payment of Us. 1,300 to tlie 
venrlor.s is not proved. That being so, the 
market-value of the house had to he ascer¬ 
tained. A competent local Commi.ssionei 
was appointed to assess the value nf flu* 
house and his report that the value wa> 
Hs. 1,117-11-0 has been accepted hy both the 
Courts as correct. Tlie value of the alleged 
improvements by the vendees has, we think, 
been rightly disallowed, as tliose improve¬ 
ments were made in spite a written protest 
by the pre-eniptor We, therefure, overrule 
the third contention. 

As a result (M the above tindings this appeal 
is di.sniis5e<I with costs. 

We now come to the Cross-Appeal No. ->55 
of 1I)0^. Ij^la Dwarka Das for the pre-emptor 
tried to find fault with the market-value of 
the house as assessed hy the local Commissioner 
on the ground that the rates of building 
material upon which that value was based 
were those current at the time when the 
rep')i t was made and not at the time of the 
sale. He urged that, between the date of tlie 
sale (January 19Ud) and the date of the local 
inquiry (August 1907). the rates in question 
must have risen considerably and that, there¬ 
fore, the sum of Rs. 1,117-11-0 could not 
represent the correct market-value of the 
house at the date of the sale. The alleged 
rise in the rates was not, however, expressly 
made the subject of objection to the Com¬ 
missioner's report in the Hrst Court, and we 
cannot make such an assumption in favour of 
the pre-emptor. Roth the Courts below 
have concurred in accepting the local Com¬ 
missioner’s estimate as correct and no sufficient 
reason has been shown why we should disturb 
that concurrent Hnding. We accordingly 
maintain the decree of the lower Appellate 
Court and disniissthiscross-appeal with costs. 

Appeal diamiyged. 
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(s. c. 24 P. K. 1911.) 

PUNJAB CHIEF COURT. 

Civn, Revision Appeal No. 908 of 1909. 

February 9, 1911. 

PtesnU: —ilr. Justice Chevis. 

BAWA iSlNGll—IJ ekendant— 

Petitioner 

versiui 

LACHMAN 81NGH and others—Plaintiffs 

Respondents. 

Cicil Proce‘ht,-c Cotle (Acf XIV of 1882), £06-- 

Onlcr directing amendment—Decrec—.^ypeal—Revision 

—Appeal from umeyided decree—Plea of nnn-conformify 
'cith compromise—Meritx of the Haqiyat, 

tneaning of—House properhj inelnded. 

.Vn ordrr ujhIov socti.ni 206, Civil PruceJurv Cudo, 
1882, diivctinjr juuoiulinont ol'a dec3c«*, ii<»t in con-* 
t’orinity n itli the. jud«.nne)it. is not i* ilocrer and is 
consequently >iot Jipi)faljihlc. 

XaUnnksliyn Oliosal v. Mufakshar Hussain, 28 C. 177, 
Khan Shirin v. Xasir Khan, 101 P. R. 1888; lirojo l,ol 
Hal V, Tara Pmsanna Palfaeharji, 3 C L. J. 188; 
followed. ’ 

visranathan v. Ita m,n,af l.n „. 24 M. 6t6. dissrnird 
I'toni 

But wilt'll ii dt.vree has Ij.'i'n ameinliMl, flu* aiiu-inletl 
dt'croo can L*' aitackc<l oi; ilir m.-rits l>v ivav nl' 
appeal. 

lirojo Lai Rat v. Tara Prusanmi Uattacharii 3 f! 
L. J. J 88, followed. ’ 

A iietition for revision liesat^ain^t a>i order tliiectin-' 
anieiiflmcnt. 

'riie plea tliat a tlcciv does uot accord with iho 
comproniige, on wliicli the judgment was based, is an 
attack on the aniemled decree ..n the merits and can 
oidy be taken in appeal and not in revision. 

Jiroio Lai Rai v. Tara Pmsanna Jiattarharii. 
3 C. L. J. 188, f«>lh>wed. 

The word haqiyat means rights in immoveable pro- 
perty and tlougli it is as a rule usctl in connection 
with landed property, there is nothing tf> prevent its 
npplieatloti to house propert^■ also. 

Petition for revision of the orders of tlie 
Munsif 1st Class, Amritsar, dated the 17th 
August 1908, and 7th December 1908. 

Mr. It'jshan Lai, for the Petitioner. 

Mr. Vimi Chaml, for the Respondents. 

JUDGMENT.—Iti a case pending be¬ 
tween the parties a written compromise was 
put in, according to which the plaintiffs 
were to take one-tliird of the land of the 
late Mala Singli, hut out of tliat one third 
defendants were to have 4 kanaltt of land of 
superior quality on account of expenses of 
the case; plaintiffs were also to get one- 
third of the house property. 

The parties were then questioned on the 
terms of the compromise, and they confirmed 
it, as regards the land, but apparently no 
question was put to the defendants as regards 
the house property. 


The judgment, dated 30fch May 1905, 
which followed, was for one-third of the 
haqiyat of Mala Singh, deceased. The judg¬ 
ment went on to say that plaintiffs should 
take one-third of the land but out of it should 
give back 4 kayials of land of superior quality 
to the defendants. 

The decree of the same date is merely for 
one-third of the landed property, less 4 kanaU, 
The decree makes no mention of the house 
property. 

On application for amendment, the Court, 
on 1/th August 1908, amended the decree, 
extending it so as to include cne-thii'd of the 
house property. 

The defendant apply to this Court for 
revision. A preliminary objection is raised 
that astlie amended decree is open to appeal 
no application for revision can be entertained. 

Vistonathan Chettyv. Uamanathan Ghety (1) 
certainly seems to support this objection, but 
Salinakshny OkosaJ v. Mofakshar H::8sai^ (2) 
lays down that an order passed under sec¬ 
tion *20*' of the Civil Procedure Code (Act 
XJ V of 1882) amending a decree not in con¬ 
formity with the judgment is not appealable. 
This last ruling is approved in a later 
Calcutta ruling, Brofo Lai Rai v. Tara Pro- 
sanna Batfacharji (3), which, however, goes 
on to say that an amended decree is appeal- 
able as a decree. The combined effect of the 
Calcutta rulings is, so I understand, that 
there is no appeal against the amendment 
itself, but that when a decree has been 
amended the amended decree may be attack¬ 
ed on the merits by way of appeal. Tliere is 
also a Punjab ruling, Khan Shirin v. Nasir 
Khan (t), which lays down that the mere 
order directing amendment is not a decree 
and is not appealable. This ruling, in my 
opinion, agrees with the Calcutta ruling, and 
so I follow the Calcutta ruling and not the 
Madras one, and hold that a revision lies in 
the present case and not an appeal. 

The question on revision is, whether the 
amendment of decree brings the decree into 
conformity with the judgment. For defend¬ 
ant it is argued that the judgment does 
not cover the house property and that the 
original decree was in accordance with the 
judgment and could not be amended. But 

(1) 24 iM. 646. 

(2» 28 C. 177. 

(3) 3 C. L. J. 188. 

(4) 101 l\ R. ISS8. 
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the judgment awards plaintiffs one-tliird of 
the haqiyatf and, after consulting my learned 
colleague, Shah Din, J., 1 am of opinion that 
the word haqiyat means rights in immoveable 
property, and tliat though it is as a rule used 
in connection with landed property there 
is nothing to prevent its application to house 
property also. In the present case one*third 
of tjie house property was included in the 
plaint and also mentioned in the written 
compromise, and though the statements of 
defendants wlien questioned as to the com 
promise, contain no reference to the house 
property, it cannot he said that these state¬ 
ments contradict tlie written compromise so 
far as the house property is concerned; all 
tliat can he said is that the statements do not 
confirm the written compromise in this 
respect. 60 , in my opinion, tlie word htigiyii' 
used in tlie judgment cannot be taken to 
cover the land alone. I am of opinion, there¬ 
fore, that tlie judgment covers the house 
property also, and tliat the amended decree 
is, an l the original decree is not, In com- 
formity with the judgment. Tiiis applica¬ 
tion for revision must, therefore, fail. 

Counsel for defendants next argues tliat 
tlie judgment and amended decree are not in 
accordance with the cemproniise, and that 
the plaintiffs were not entitled to one-third 
of the house property according to the com- 
promise. This is a matter on which I express 
no opinion; the plea tliat the decree does not 
accord witli the compromise is an attack on 
tlje amended decree on the merits and, follow- 
iUB ^rojo Liil fidi V. Tara Prosanna Bhatta- 
ciaiji (3), I hold that the decree can be at¬ 
tacked on the merits only in appeal and not 
in revision. 

1 dismiss this application, but pass no 
order as to co.sts, as it seems to me that the 
whole trouble is due to the Court's omission 
to question all the parties as to that part of 

the written compromise which deals with the 
house property, 1 


18 . u S P. W. K. J 91 I Cr.) 

PUNJAII CHfKF COCRT. 
Ci.'iMiNAL Rkvision No. 495 OF 191". 

June 11, 1910. 

Presenh. — Sir Arthur Keid, Kt., Cliief Judge. 

I-'ATI'A—Acoi/'Sto—Ptrmo.vKK 

versus 

C iM PK Ro it —pRosE' ij roR— He ro.vur: n >■. 

iii— W-Jihujii—i 'i , ■/:»/(.// 'urr 

r ..f Is'js), 3 -J 4 , 439 , o 2 C. 

Jlie orrler ■>( a Criminal C'>urt iJii'Cciiiigun 
ji*Tsn>i to pay (rostsof a Jjoin niiK'iit iindi r section 34-1 ol 
ilio Criminal Proco<lure Cod... 189R, on an applicati-m 
mudo by the fortii.-r under sectiorj 5‘JOof tlie said 
(.ode, t>j obviou>ly impiop*T and unju^tiliable and. 
ihouL'Ii not appealable. lial.l*- t.. !».. s.-t a^id-- on 
r.wislon l.y the llii,di Court. 

Ii>yoio \\ {."n.iu’h, |>. i;. 190(JCi .; iCi. I,. ,1. 

78, I'oll.iwed, 


Uevision rejevfcd. 


, Case reported by the District Magistrate, 
Fero/epore, with liis No. U.‘)5 of iM Anril 
190!'. 

I’ACIS.—i he accused put in an applica¬ 
tion in the lower Court to have the case 
transferred to the Court of Tahsildar, or to 
allow him time for a week in order to enable 
him to get the case transferred. The 
lower Court linding this application vexa¬ 
tious allowed him a week but ordered iiim to 
pay Us. -5 to each of botli tlie complainants 
for the adjournment. 

URDUNDS,—The law certainly seems to 
allow costs as much to the complainant 
a.s to the accused in case of an adjournment. 
In the present case the Court awarded some¬ 
what heavy costs in granting an adjournment 
under section oi'b, Criminal Procedure Code, 
thinking, and perhaps rightly, that the 
application was uncalled for and vexatious. 
Still, the accused was only exercising a right 
given him by law and 1 do not tliink that 
costs should have been awarded. There is 
authority, vide Broivne v. Chanda Suigh 
(i), for holding that in any case costs should 
not i)e awarded against an accused person. 

I submit the case to the Chief Court for 
revision. 

Overlooking the fact that the order was 

nut appealable 1 accepted the appeal 

and remitted the Him. Tin's order was ultra 
vires. 

Mr. Gokal Chand, for the Complainant. 
ORDER._The case was eventually trkns- 
ferred from the Court of the Magistrate 
who awarded costa for the adjournment and 

(1) (5 I’. H. iyO(JCi-., I Cr. L. J. 78. 
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the accused were discharged, the pai lies being 
referred to a civil suit. 

The Magistrate’s award of costa was 

obviously improper and unjustiHable and is 
liereby set aside. 

Uecmion allowed. 


(s. c. 9 F. W. R. J911 Cr.: 3 P. R. 1911 Cr • 

hi P. L. R. 1911.) 

PrNJAB CHIEF COURT. 

Criminal Appeat, ^o. 44 u of 1910. 

December 9, 1910. 

Arthur Keid, Kt., Chief Judge, 
anil ;Mr. Justice Rattigan. 

HAfell And i'Tiieks—C oN\'it'fs—A ppellants 


cersus 

EMPERO R — Pro.seldtor—Respoi^dent. 

Culpable bomiride-Munlcr—Riot—UnUnrful * 
s^rmhhj armed uilli ilnnaa— Int-'alion—Penal Cod,- ( Irf 
XLV of 18fK)\ s„. l-l-l, 140, U9. 300, 30:\ 304., 32r>. 

Whore tiv.‘ or more iici-.moi.s usseml.lo logoiher 
iiniieil with/eZ/t/tw ami som.> .>f them Htlark" their 
opponent-^ while the ..ther*, who at first kept in the 
hackgroan.l. proeoml , to a.>sault their opponents’ 
liel]icrs, tlie legal eonscijaencc would necessarily lx*- 

(1) that they constituied an unlawful assembly 
within the meaning of section 141, Indian Penal Code 

(2) tliat every one ot tliem wa.s guilty of riotin«' 
undersection 140 as soon a.s one or more of them 
used violence in prosecution <.f their common object, 

(3) that all members of the as.seinbly would bo 
guilty ot an ofFoneo eomrnitted in pr.isecution of their 
common object by any member of sueb assembly, and 

t4) tliat on account of their being annod with la/hiefi 
tlmy knew that they wore likely to commit an 
otiencc of at least grievous hurt. 

The first part of section 304 of tlio said Code 
IS mtende.l to include only thoso cas-c.s in which the 
act, ot the accused would be culpable homicide not 
amounting to murder, Ian for the fact that it was 
committed in circumsianoeH which render oii.> or 
other of the e.xceptions to section 30J applicable. 


Appeal from the order of the Sessions 
Judge, Attock Division, dated tlie 9th June 
1910. 

Eala t huni Ltd, for the Appellants. 

JUDGMENT.- This and Criminal Ap¬ 
peal No. 44i of 1910, relate to the same 
facts and in this judgment we shall dispose 
of both appeals. 


The appellants in Criminal Appeal No. 440 
of 19l0, Masti, (2) Bukhra, son of Chubra, 

and (J) Bakhra, son of Maharnmad, have 
been convicted by the Sessions Judge, At.tock 
Division, of an offence under sections 147 and 
JOi (Ist part), i lid tan Penal C<ide, and 
have been sentenced to tran.sportation for life, 
Before proceeding, wo might here remark 


that section 147 is probably a clerical mis- 
take for section 149. The appellants in 
the connected appeal have been convicted 
under section 149, 325, Indian Penal Code, 
and have been sentenced each to two 
years’ rigorous imprisonment (including 3 
months’ solitary continement). In addition, 
all the appellants have also been convicted 
of another offence of rioting and of causing 
grievous hurt on the same day, and for 
these offences, under sections 149,325, Indian 
Penal Code, have been farther sentenced to 
two months’ rigorous imprisonment each, 
hrom these sentences they have appealed to 
this Court, and we have heard their respec¬ 
tive Counsel at some length. There can 
be no doubt that on the 13th July last when 
the qirdawar kanungo (Lala Shanker Das) 
and the patwari (Ata Muhammad), went 
with the deceased Lai to demarcate certain 
boundaries in Rakh Bakhra an as-sanlt 
was made upon Lai and his friends. The 
appellants (with the exception of Khudayar, 
Ditta, Ghanya and Dalla who plead alibis) 
admit that an affray took place on that day 
and that they were present at the time, 
and it is beyond all (luestion that the un¬ 
fortunate Lai received such severe injuries 
that he died four days afterward.s, i. e., on 
the 17th February 1910. Naturally, the 
prosecution and the defence are at variance 
as to the details of this affray, but we have 
no hesitation in agreeing with the Sessions 
Judge and the Assessor.s that the aggressors 
were the appellants and that it was they 
who attacked Lai and his party. It seems 
to us that the two witnesses for the pro¬ 
secution Lala Shanker Das, the girdawar 
kanungo and Ata Muhammad, the patwari^ 
are entirely independent and impartial wit- 
nesse.s whose evidence can be accepted as 
a fair and true account of what occurred. 
Tliey depose that, in the first instance, Masti 
and the two Bakhras came up, accompanied 
by the other appellants (who, however, kept 
:n the back ground) and that the three former 
entered tlie enclosure where Lai and his 
party were sitting and violently assaulted 
Lai, and that thereafter all the appellants 
proceeded to a.ssault the other friends of Lai 
who were coming up. Briefly .suinmarLed, 
this in the gist of their evidence and if 
that evidence is true, the legal consequences 
would necea.'iurily be (1) that the app^lUats 
constituted an unlawful as.sombly within tlj 
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meaning of section 141, Indian Penal Code, 
(2) that every one of them was guilty of 
rioting under section 146, ns soon as Masti 
or one of the Bakhras used violence in pro¬ 
secution of the common object of the assembly, 
and (3) that all members of the assembly 
would be guilty of any offence committed in 
prosecution of that common object by any 
member of such assembly if they knew 
that such offence was likely to be so com¬ 
mitted. 

In the present case the common object 
of the appellants was to prevent by force 
the demarcation of the boundaries; tliey all 
went armed witli ilujigs and lafhis and every 
one of them must have known that it was 
likely that Masti and the two Bakhras, wlien 
the latter entered the enclosure, would assault 
Lai. In the circumstances we think tlie 
Sessions Judge was fully justified in holding 
that all the appellants were guilty of rioting 
and that the appellants in tiie connected 
appeal must be held responsible for the 
offence of causing grievous hurt, inasmuch 
as they knew that Masti, and the two 
Bakhras, had entered tlie enclosure armed 
with hthis with the intention of commit¬ 
ting an assault on Lai. There are, no 
doubt, one or two small discrepancies in the 
prosecution evidence hut they appear to ns 
iti no wise to militate against the general 
truth of the story as told hy the two oflicials 
who were pre.sent on the occasion. Nor do 
we see any reason to doubt the evidence that 
all the appellants were present at tlie time 
when these occurrences took place. Tlie 
u/ii A- set up hy Khudayar. Ditta, (lhanya 
and Dalla are palpably false and liave rightly 
been lejected by the Sessions Judge and the 

A.sse.ssors, and the appellants have been satis¬ 
factorily identified. 

The result is tliat we consider the con¬ 
victions of the appellants in the connected 
appeal under sections 149 and 335, Indian 
Penal Code, fully justitied as regards both 
the assault on Lai and his party and the 
subseauent a.«sault on Patteh Khan and 
others. We accordingly maintain their con¬ 
victions and sentences in respect of both these 
offences. 

1 he appellants ill this appeal, r/r., Masti 
and t e tvvoltakhras. have been c.nvicted 
(1) of offences under section first purf 

and section 149, Indian Penal Code, and as 
regards these offences have been sentenced 




to transportation for life, and flO offer.ce.s 
under sections 149, 335, Indian Penal Code, 
for the assault upon the party comp-sed of 
Patteh Khan and others, and for the latter 
offences they have been sentenced to two months’ 
rigorous imprisonment each. With the latter 
sentences we see no reason to interfere. Bnt 
we cannot understand how the learned Ses¬ 
sions Judge arrived at the concJusinn tliat tlie 
nffence committed i.y tl.ese appellants with 

regard to Lai fell under flie provisions of tlie 

first part of section 304. The three appellants 

affected hy this sentence did, no doubt, urge 
Uiat they were acting in self-defence,’but it 
IS clear from bis judgment that the .Sessions 
Judge does not Cnd that any of the e.vcep- 
tions specified in .section 3'tO of the Code i.s 
applicable to their case. On the contrary 
his tinding is entirely of opinion that in a 
case^ of this kind, if the prisoner had no in¬ 
tention to cause death or to cause such bodily 
injury as he knew to be likely to cause death 
or that death would probably ensue, but yet 
intentionally inflicted injuries which were 
likely to cause death, tlie offence }9 one which 
falls within the purview of the first p<irt of 
section 304 of tiie Code. Tliis is an entirely 
erroneous view of tlie law. The first part of 
section 304 is intended to include only those 
cases in which the act of the accused'preson 
would be culpable Innnicide amounting tn 
murder, but for the fact that it was commit 
ted in circumstances which render one or other 
of the e.xceptions to section JOG applicable. 

It i.s clear that the Sessions Judge did not 
intend te find the appellants in this appeal 
guilty of murder but upon a strictly literal 
interpretation of his conclusions we would 
per force iia\e to find that they were guilty 
of this offence. He obviously meant to convict 

them under the second part of section 304, 
but in that event the maximum sentence 
should have been ten years’imprisonment. 

In our opinion, though tlie assault on Lai 
was most violent, it is possible that the 
tl.ree appellants did not intend to cause his 
death, or such bodily injuries as were likely 
to cause bis death. Butin a.ssaulting him. 
as they did, they mu.st have known that 
they were likely to cause his death and 
they, therefore, committed an offence punish- 
able under tlie second part of se.'tion 304 
1 heir act comes very near to murder, but 
we give them the benelit of the doubt We 
accordingly alter the conviction in respect 
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of this offence to one under section 304 (2) 
of the Indian Penal Code, and reduce the 
sentences of Masti and the two Bakhras to 
ten years’ rigorous imprisonment (with 
three months’ solitary confinement) in each 
case. In all other respects the appeals are 
rejected. 

reduced. 


(s. (J. 13 I*. U. 1911; 80 P. L. 1{ 1911.) 

PUNJAB CHIEF COURT. 

Second Civil Appeal No. 404 ok 1910, 

December 7, 1910. 

Present-. —Mr. Justice Shah Din. 

KARM DIN AND OTHE RS—Plaintifk.s— 

Appellani’s 

versus 

Mitsammai JIO— Drfendani’ a.\d others_ 

Plaintiffs— HKspoNt EN rs. 

Cu.^loin—AUrnaiwn^CiiJt oj po»lioii ,.f a/iovZ/vj/ 

Iniidfu f/o'iri/'fr)'—(.Miar.jawai—Araiiis ..f ' phofovola 
Tnhsil Xira, THi*ti'icf Ferozepn,-. 

AmoDK of Mnuzo Dhoh-wala in iho /irn 

Tahsil of thePorozopur l)i.««lru-t, a sonloss propnotor 
Ims, by custom, the power to ninke a of a portion 
of his ancestral Inn.l in favr.ur of In’s (lanjjhter whoso 
tiusbnnd is the dr.nor’s resident son-in- 

law. 

Second appeal from the decree of the Divi¬ 
sional Judge, Fero/.epore Division, dated the 
2nd June 19D9. 

Mr. Miran Jiakhsh, for the Appellants. 

Tiala Amar Nath Bhafia, for the Respond¬ 
ents. 

JUDGMENT.—The parties in this case 
are Arains of Mauza Dliolewal in the Zira 
Tahiti of the Ferozepore District, and the 
question for decision i.s whether hy cus¬ 
tom applicable to tlieni a aonlesa pro- 
prietor has the power to make a gift of a 
portion of liis ancestral land in favour of his 
daughter whose husband is the donor’s 
ghar-jawai or re.sident son-in-law. The 
appellant’s Counsel has urged that it is not 
proved that tlie Imshaml cf Mu.mmmaf Jio, in 
wliose favour the gift in dispute has been 
made, Is a resident son-in-la\v rf Hasliam. 
the donor; but both the Couils below have 
concurred in holding that lie is Ilasham’s 
ghar-jaicai^ and as this appeal is one 
admitted under clause (//) of .«eftion 70 
(1) of the Punjab Courts Act, the finding of 
the lower Appellate Court on this point, being 
one of fact, cannot he impugned in this 
Court. Admittedly, Hasham owned 102 


% 

kanalso^ land, and he has only gifted 61 
kanals and 2 marlas out of his estate. 

Both the Courts below have held that the 
gift m dispute is valid by custom, and after 
hearing arguments on both sides, I entirely 
concur in that finding. As the learned 
DivisionalJudge has pointed out, the publish¬ 
ed decisions of this Court show that among 
the Arains of the Hoshiarpur and Jullundur 
districts the power of a sonless proprietor 
to gift ancestral land in favour of his daugh- 
ter a daughter’s son in the presence of near 
collaterals is very extensively recognised, 
and it would not be unrea.sonable to presume 
that a similar custom prevailed among the 
Arains of the Ferozepore district. 

In Mftsammaf Bajndan v. Umra (1) ifc was 
held by this Court that among the Arains 
of the Hoshiarpur District custom did not 
preclude a sonless male proprietor from 
making a gift of the whole of his property 
to his daughter’s son. Plowden, J., in his 
judgment in that case say.s; “in view of the 
reported decisions in the Punjab Record for 
the past twelve years I think it can be hardly 
said that an alienation by a sonless proprietor 
of a portion of his ancestral land to his 
daughter’s son is opposel to general custom 
in the Punjab. ’ The learned Judge then pro¬ 
ceeds to 1 efer to the instances bearing upon the 
custom in question, and finds that though the 
onus lay upon the daughter’s son to prove 

that the gift was valid, he had succeeded in 
discharging it. 

In Nihal V. Palla (2) ifc was held that a 
sonless proprietor among the Arains of the 
Jiillcndur District was empowered by custom 
to make a gift of ancestral land to a 
daughter's son. 

In t^adulla v. Ifusaiu (.3) it was laid 
down that among the Arains of the Jallundur 
District a gift by a sonless proprietor of 
Ills entire estate in favour of Iiis daughter 

is valid in the presence of tlie donor’s 
nephews. 

In Alla Via v. A/n* Bakhsh (4) it was de- 
cided that among Arains of the Jullundur 
District a gift hy a sonless proprietor of the 
whole of his estate in favour of his dangliter’s 
son in the presence of near collatsral.s was 
valid hy custom. 

(I) :.7 1‘. U. 1S7S. 

«2i L2 P. |{. IS'H. 

3) 2 P. K, 1897. 

4) 83 1’, H. 1900. 



INDIAN CASKS. 


Vol. X] 

Mlfi HAJDAR V. MOilAilMAD ALI. 

It is urged by the Pleader for the re¬ 
spondents that the above decisions raise a pre¬ 
sumption thatamongthe Arains oftheFeroze- 
pore District a sonless proprietor has power to 
make a gift of ancestral property in favour of 
his daughter, or daughter’s son, and that, 
therefore, the gift in dispute is prima facie 
valid. The entries in the vernacular Ixewaj- 
i^nm of the VAru. 'I'ahsil prepared by Mr. 
Francis (Chapter X, pages 79 and 80) go to 
show that a sonless proprietor has power to 
make a gift of a portion of his estate to his 
daughter by way of dowry or otherwise, and 
several instances of such gifts by Arains are 
given under answers to questions Nos. 86 and 
87 which have to be read with the answer to 
question No. 90. 

The decision of this Court, reptjrted as 
Fir Bnlthsh v. Isa (5), strongly supports 
the respondents’ contention. In that case 
it was held that, according to the custom of 
the Arains of Tahsil Zira in the Feroze- 
pore District, a khanadamad may i)e appoint¬ 
ed to succeed to the estate of a sonle.ss 
proprietor to the exclusion of his brother and 
nephews. If a khanadamad could be so ap¬ 
pointed by custom applicable to the Arain-?, a 
jortior/ the daughter whose husband is a 
khanadamad can be appointed an heir, the 
real intention in all these cases being to bene- 
Kt the daughter's issue. Fui tliermore, if tlie 
daughter could validly be appointed an heir, 
her succession can be accelerated by means 
of a gift in her favour, and that is precisely 
what has happened in this case. 

The respondents’ witnesses have given 
several instance.s in which an Arain proprietor 
ha.s made a gift of ancestral property in favour 
of liifl daughter. Mniiammaf IJhago states that 
her father, llahia, gifted his land to her, her 
husband being a khanadamad. A suit was 
brought by the collaterals of llahia to contest 
the gift in question, but it was dismissed, 
both the Courts of first in.stance and the Ap¬ 
pellate Court holding that the gift was valid 
by custom (see copies of judgments in 
Mnhaviniad Baknh v. llahia, dated the ‘Srd 

December 1907, and the 15th May 19f»8, 
respectively). Pir Haksli, witness, men¬ 
tions five instances iii which gifts were 
made by sonless Arains to their daughters, 
and none of those gifts was ever contested. 
Rohela similarly mentions a gift made by one 

V’*) 10" !’• K. 
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Y'usuf, a sonless Arain to liis daugliter's .smi. 
It is said that the reversioners sued to set aside 
the gift, but the suit was dismis.^ed. This 
witness also mentions four other gifts to 
daughters which were made with the consent 
of tlie reversioners of the donors concern¬ 
ed. 

The appellants’ Coun.sel admits that he 
is unable to cite one single irjstance in wlitcb 
a gift by a sonle.ss Arain in favour r»f bis 
daughter or daughter's son or khanadamad was 
ever set aside on tlie suit of his reversioners, 
and he does not dispute that one of the ap¬ 
pellants’witnesses i.s named Uana mentions an 
instanceof a gift having been made by a sonless 
proprietor belonging to the appellants’ family 
in favour of l.is daugliter, which gift i.s not 
shown to have been challenged by any of the 
donor’s reversioners. 

For the foregoing reason.^, 1 hold, in agree¬ 
ment with the Courts below, that Hasham 
was empowerd by custom to make the gift 
in dispute in favour of his daughter, Masam- 
mat Jio, and, upholding the decree of the lower 
Appellate Court, I dismiss this appeal with 
costs. 

Appeal dismisifed. 


V c. U V. K. 1911:44 T. W. K. 1911:HK \\ I.. IMul 1.1 

PUNJAB CHIKF COURT. 

Second Civil Appeal No. 956 of 1909. 

November 29, 1509. 

Pmen/: —Mr. Justice Johnstone. 

Upw MIR HAIDAR and others—Defendants 

—Appellants 

versus 

MUHAMMAD AUI— Pl.viniikf— 

Respondent. 

Custom—Alicniilion - llVJoir i nlit'i itiifj hou-if 
pcrty from Iter hnshand of hroUtcr t- 

contest alienation—Sayads of Sinlkot City—i[uham’ 
i$\adan Laic. 

The initial presumption in the case of non-agri¬ 
culturist Sayads chvelling in cities must always l>c 
that tliey follow Muhammadan Law. So where, in deti- 
unco <*f Muliammailan Law, it is Lmnd tlmt widows 
take the wliolo of iheir husband’s immoveable 
estate, there is a nutunil presumption that tbev d i 
so as iifo-holders only subject to control bv inab- 
rovorsioners. 

Multammad A>ncar.Hl.Hfc] v. l{nbib-ul.It(ihmon, 74 
1*. R. 1902; Abdul Hassan v. Ilabtbullah, 18 P. K. 19(XI. 
followed. 

AmongSayads of Sialkot City, alietiations by u 
widow of house property inberitod from her husband 
are liable to be contested by the husband’s brother. 
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Seeoncl appeal from the decree of the 

Divisional Judge, Sialkot Division, dated the 
22nd July 190ih 

Messrs. Vazal-UHusain and Muhammad 
Iqhalj for the Appellants. 

Mr. MvJinmmad Taj-vd-rhn, for the Re¬ 
spondent. 

.UpOMENT,—In this case the sole 
cinestion left for determination in this second 
appeal is, whether these Sayads of Sialkot 
City follow Muhammadan Law or follow any 
well-defined custom under which alienations 
by a widow of house property inherited from 
her husband are liable to be co.otested by 
the husband’s brother. The issue was first 
drawn .so as to lay on plaintiff the burden of 
proving that custom governed the case; 
but on hearing preliminary arguments the 
first Court changed the ami l.u'd it upni 
defendants, who were called upon to prove 
that Muhammadan i^aw must be looked to 
for the rule of decision. 

In my opinion the unVm/presumption in 

tlie case of non-agricultnral city-dwelling 
Sayads must always be that, they follow 
Muhammadan Law. 

The duestion is whether that pre.surnption 
has been rebutted. 1 have read the record 
and heard argument.^. It would he idle to 
pretend that it is proved that in all res- 
pectspiuhammadan Law ha.s been followed, 
hut it is equally impos.sible to .say that the 
family has in allre.spects adopted agricniturnl 
custom. As regards Muhammadan Law we 
have only to consider that both the whole of 
the landed estate of the late 8her Ali and his 
house have gone to his widow, defendant 
Xo 2, in their entirety, and that in the ca.se of 
threeuncontested alienations hy Sayad widows 
of Sialkot those of lS7y. and 1905, 
mentioned by Mr. h'azal-i-Husain —the widows 
.similarly seem to have succeeded to the 
wliole of their deceased hushand.s’ eifect.s. 
These alienations, being uncontested, may be 
made the basis of an argument that no 
custom of control of such alienations exist.s, 
though, as we sliall see. the argument would' 
not be an unas.sailal>le one; but fliey may 
also be used as showitig that succession in 
these families is not in accordance with the 
elaborate Muhammadan system of dividing 
up an e.state among all sorts of near relatives 
in prescribed shares. Again, in some of the 
precedents set forth in this ca.se we find 
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daughters v'liolly e.\cU ded from inheritance, 
as indeed happened in ti e present ca.se. 

On the other hand, l o clear case has been 
brought to my notice of control of aliena¬ 
tions of immoveable property, and thi.s leaves 
the question to be decided one of some 
pfficulty. Mr. Taj-ud-din has no difficulty 
in showing that the four precedents relied 
upon by Mr, Fazal-i-Husain in argument, 
namely, judgment of ilr. Lawrence of 11th 
February 1863, judgment of the Divisional 
Judge of 7th November 1895, and the two 
cases of 1900 and 1905, are not of much 
value. Tiie last was decided on the dictum 
of a sort of arbitrator, who was himself a 
defendant in the case. The second is hardly 
in point at all. The third is most like the 
present case; but neither it nor the first is 
precisely on all fours with it. In three it was 
held that the Sayads of Sialkot city followed 
Muhammadan Law, and in the second we 
have a similar general dictum as lo Syads cf 
r«/(s/7 Raya. Hat the first was written at a 
time when the.se question-s of custom were not 
urulerstood. 

Mr. Ta j ud-din lays special stre.^s on certain 
observations of Rattigan, J., at page 288 of 
Mu/tammrrd A uirar-?d. t/ag v, Hntdb-uU Rahman 

(1) , a ruling I assistel in propounding; hut 
I think the nutliority most clearly in point 
here is Abut tfassau v. tlahib-nUah (2), in 
which Lai Chand, J., and my.self pointed out 
that, where, in defiance of Muhammadan 
Law, it is fouruJ that widows take over tlie 
wliole of their husbands’ immoveable estate, 
there is a natural presumption that they do 
so as life holders only subject to control by 
male reversioner.s. 1 fully endorse that 

liecau.se it seems to me, that Muham¬ 
madan Ijaw being clearly renounced, a 
custom under which a widow should take all 
her hnsbaiid’.s land nml houses as a full 
owner subject to no control is in this country 
an unthinkahle custom. It i.s so contrary to 
general sentiment and practice, that it would 
have to he strictly proved.that is, it would have 
to be shown that widows liad, in a reasonable 
number of cases, vindicated thise.xtraordinary 
position in tlie face of opposition by near re- 
ver.'ioneiM. Nothing of tlii.s kind has been 
shown here. 

M’, Fa/il i-Un.'s-iin argued that as no 
(I 71 V. I!. 1002 

(2) I*. K. H.06; 114 P. L. R. 1000. 
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custom is directly proved of control by re¬ 
versioners, plaintiff should have sued for pos¬ 
session of his sAd/e under Muiiarnma<lan Law; 
hut the remarks I have just made show 
that, in my opinion, there is in the present 
case a presumption in favour of a custom of 
control, and this amounts to sufHcieJit proof. 

For these reasons, I dismis.s appeal with 
costs. 

Appeal (lifiinissed. 


(s. f. 10 l\ U. 1011:R8 IWV R. 1011; 90 IM. U. 1011.) 

PUNJAlt CIllKF COL'KT. 

Second Civil Ai'pealNo. 020 or lOlO. 

January 17, 1011. 

Present: —Sir Arthur Reid, IvT., Cliief Judge. 
HAUNA \1 SINGH and oriiKus -P..aintiffs 

—Appellants 

• 

versus 


LACHMAN SINGH and others — 
Defendants—KE sia^NDENT.'. 

f/uNtoJM - Alitnioilon (tilt in ftinni,’ tif dciiojhttT s 
^,,, 1 —Kalon Jufa nf iihaharijarli Tnlisil, lUftrict 
(Jfiriliispu r. 

Among Kdlon J(it.< of 'r!»h>ll Simkuigaili, r)i>triri 
(Jurdiispur, iiii oral gift folUnvoil by mutation c.f 
ancontrnl Intul by n soulc.a? projiriofor in favour i>f lii.« 
ilaugblor’a at>ns, whoso futlior wa.-* liis or 

re.siilciU son-in-law, is valid In ciif-tom. 

Alloli, Ditln V. Alhi D‘ih}‘.'li, SO I*. R. 1000, Siznm 
Jfin V. Shah<ih-nit-l)in, lOS I*. R. 1000, Muminnnat 
Lnkhnn v. It/ihmot Khan, 10. I*. R. l‘;0-'5, dislini/uisli- 
od. 

Second appeal from the decree of the Ad¬ 
ditional Divisional Judge, Amritsar Divi¬ 
sion, at Sialkot, dated the 22fid April 

1910. 

Mr. Vaughan, for tlie Appellunt.*’. 


JUMGMFNT.—I see no reason for inter¬ 
ference. 

Tite answering defendants, now respond¬ 
ents, are sons of Surjan Singh and of his 
wife, ilie daughter of Rai Singii, a sunless 
proprietor of the Kalon Jat tribe of Tahsil 
Sliakargarh, District 0iiiala.spur. 

Hai Singh made an oial gift of ancestral 
land followed l)y mutaticn (»f names to the.se 
defendants and the gift lias been attacked by 
his near collaterals. Tlie record contains evi¬ 
dence whicli lias not been shown to be 
false, that Surjan Singh remained in Rai 
Singh’.s liou.se from t)ie date of his marriage. 
The Itiivai-i am is in favour of the validity 
of tlie gift, and I concur witli the lower 
Appellate Court in the conclusio.n that an 


ATAYl t’. EMFBROii. 

oral gift, followed by mutation, ful His the 
coiidition.s of the liiivaj-i-arn. 

Answers Nos. 7 and 10, at page.s 34 and 35 of 
Dane’s Customary (jaw of the Gurdaspur 
District, are also in favour of the validity of 
the gift,and ihepatwnri cited two unccntested 
instanee.s of similar gifts in the village and 
got of the parties. 

Allah Vitt'i V. Allah ftn lnh (i) and Nizam 
Din V. Shahab ud-din (2) do not help the 
appellants, as they dealt with Riwaj-i-ajyi 
unsupported by instances, and Musammat 
Lakhan v. Rahmat Khan i'-i) dealt with a gift 
by a iMaiiomadan Gorewha Rajput of the 
Julliindur District, opposed to the/0>o;-?'-om 
in force. 

Tlie oral evidence cited for the appellants 
to the effect tliat tlie custom set up did not 
exist, and that no such gift had ever been 
made in the village is, in my opinion, worth- 
les.s. 

The validity of tlie gift has been establish¬ 
ed, and i ilismiss the appeal under Order 

XIjI, rule 11, of the Code of Civil Procedure. 

Appeal dismissed. 


O) 89 I*. |{. 190). 
(2) lOS P. R.iooo. 
(3; 101 P. R. 


(s. V. “) P R. 1011 Cr:9l P. L. R 1011.) 

PUNJAB CHIHJF court. 
Criminal Api eal No. ">S1 of 1909. 

April lo, 1910. 

Present: —Mr. Justice Johnstone and Mi. 

Justice Shah Din. 

ATAYA— Convict -Appellant 

versus 

EMPEROR— Respondent. 

Confvsiiion I'f one aernsed, veh-ncted—Admissibility 
of relvactt'd confesi‘ii)n ayfiinsf co.aceused—Evidence 
Act {1 ‘f 1872), .V. 30. 

A retracted may taken into con- 

sidi-ration iitulor sootinn 30 of tl»e Kvidenco Act as 
rigiiinst persons trieil jointly with tlie confessing 
accused for the same oftence, but as a general rule 
such a confession aboiibl not be considered as 
supplying sufficient evidence for the conviction of 
the co-accused unless it is corroborated by independ¬ 
ent testimony in material particulars affecting such 
co-accused. 

Emveror v. Kehri, 29 A. 434; A. W. X. (1907) 140; 
4 A. li. J. 310; 5 Cr. h. J. 3G0, followed. 

Chet SiHj/h v. Emperor, 28 I*. W. R. 1907 Cr.; 7 Cr. 
L. J. 227, referred to, 
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Xoi!iH(>xible rule can bo laid down in regard to the 
weight h. bcMitlachod to sucha confession; the rule 
must van in oacli case with special reference to its 
pnriicular facts and to the intrinsic value of the con- 
ft'ssion. 


of Ataya un'ier section 30 of the Evidence 
Act. 

Appeal accepted. 


Appeal from the order of the Sessions 
.Tuclee, Rawalpindi Division, dated the 2nd 
September IGOib 

Mr. Beni Pen-hail, f.^r tlie Appellant. 

Mr. Mnkerji, for tlie Respondent. 

.11 —He (Mr. Mnkerii) con¬ 

tends, liowever, that the missing links in this 
chain of evidence are .supplied by the confe.ssion 
of Ramzan, and lie has n.sked us to take that 
confession into consideration against Ataya 
under section 30 of the Kvidence Act and to 
maintain liis conviction on that basts. The 
appellant’s Pleader, on the other hand, urges 
tliat a.s Ramzan had retracted his confession, 
it cannot, and ought not to be taken into con- 
aideration against bis client under section 30 
aforesaid; and he cites the ruling in Chei Singh 
v. 7i.'Hipcror (l) in support of his contention. 
On tliis point, we agree in tlie view of tlie law 
Uken h-\ Kmperorw Krhri (2), namely, that 
a retracted confession may be taken into con¬ 
sideration under section 30 of the Kvidence 
Act as against the persons tried jointly with 
the confessing accused for the same offence, 
but that, as a general rule, such a confessioii 
should not he considered as supplying 
sufllcient evidence for the conviction of the 
co-accused unless it is corroborated by inde¬ 
pendent testimony in material particulars 
affecting such co-accused. The weight to be 
attached to siicli a confession, apart from, or 
taken in conjunction with, corroborative 
evidence, is, however, a different matter, and 
no Inu’d anil fast rule can lie laid down in 
regard to it; it must vary in each case with 
special reference to its particular facts and 
to the intrinsic value of the confession. 

In the present case, the confe.ssion of 
Ramzan assigns to Ataya the principal part 
in the murder of Rasula and in almost all the 
incidents connected with it. and Ramzan 
himself occupies only a Subordinate position. 

As we have seen aliove, the confession is not 
corrolMirated by independent testimony in 
all niatcrial particulars so far as Ataya is 
cniK’crned and it would, therefore, lie unsafe, 
in our opinion, to accept it after its retraction 
by Rani/an, a.s suQioient evidence of the guilt 

1 1 ) ‘JS r, \V. It. 1<(()7 Cr.; 7 Cr. L. J. 227. 

^2; 1'!* A. CM; A. W. HDOi) 1 10; 4 A. L. .T. 310; 

Cr. L. J. 3W. 


fs. c. 38 C. 126.) 

CALCUTTA HIGH COURT. 

Civil Role No. 854 of 1910. 

July 22, 1910. 

Present'. —Mr. Justice Afookerjee and 
Mr. Justice Sharfuddin. 

SAGAB CHANDRA MANDAL— 
Plaintiff —A ppellant 
versus 

DIGAMBAR MANDAL— Defendant_ 

Opposite Party. 

Dvnec—Contents of decrec^CoHh to be utateil. 

X (Iccroo ought to bo dmwn in duo conrse bv 
the Court deciding n case, and it mnet show all the 
costs incurred by both the parties. 

Rule against the order of the District 
Judge of 24-Parganahs, dated January 29fch 
1910. 

Babu Prahha^chandra Mitra, for the Peti¬ 
tioner. 

Babu Ufirichmnn Sarkhel, for the Opposite 
Party. 

JlDtiMKNT.—This is an application 
by the appellant in appeal from Original 
Decree No. •)14 of 1907. This appeal was 
allowed on the 20th August, 1909, by this 
Court, and we directed that ihe appellant 
should recover from the respondent his 
costs both here and in the Court below. 
The decree drawn up by this Court showed 
the casts inaurred by the appellant in this 
Court: and it further declared that the de¬ 
fendant-respondent was to pay to the plaintiff- 
appellant the costs incurred by him in the 
lower Court with interest thereon at the 
rate of si.v per cent, per annum from the 
date of the decree of the lower Court 
until realization. The plaintiff found that 
no decree had been drawn up by the Court 
below in whi?li the costs incurred by him 
were entered, lie, thereupon, made an 
application to the learned District Judge 
and prayed that a decree might be drawn 
and the amount of costs incurred by him 
entfred tlierein. The learned District 
.liidge refused that application and recorded 
the following order: think the High 

Court decree should show the costs and no 
decree can be prepared here. The application 
to amend the decree must be filed in the 
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High •''ourt.” This order is wholly erroneous. 
The High Court decree cannot show the 
costs incurred by the parties in tlie Cfiurt 
of first instance; nor can this Court under¬ 
take to calculate tlie amount of costs incurred 
by tl)e parties in the subordinate Court. The 
District Judge in the first instance committed 
an error in not drawing up a decree. Hi.s 
judgment sliows that he dismi.ssed the 
application for probate with costs and 
assessed the Pleader's fee at Hs. -bS; a decree 
ought to have been drawn up in due coarse 
showing all the costs incurred by both the 
parties. Wlien tliis omission was bnuiglit 
to his notice by the successful appellant, he 
belli that tlie application must be filed in 
tliis Court. We are unable to appreciate 
upon wliat conceivable principle such a view 
can be adopted. 

Tlie result, therefore, is that this Uule inu.^-t 
be made ab.solute, and the order of the 
Court below dated the 29th January 
discharged. The District Juilge must now 
take up the application presented to him on 
the 5th January DDU, and draw up a decree 
showing the costs incurred by tlie parties in 
tlie Court bilow. Tiiere will he no order as 
to the costs of this Rule, us it lias not been 
opposed and tlie opposite party does not ap¬ 
pear to be resp'insible in any way for the 
erroneous order made by the District Judge. 

Ji‘u/e uuiile u/wJu/e. 


(s. r. nsr. ) 

CALCUTTA HIGH COURT. 
Heoulau Ari’BAii ki<o.m Okioinai. Civil No. 2i> 

OK 1910. 

July 20, 1910. 

Present :—Sir Lawrence Jenkins, Kl'., 

Cliief Justice, and Mr, Justice NVoodrolfe. 

ANGLO-INDIA JUTK MILLS Co.— 

DeKBNDANTS—A rrELLANTS 
versus 

OMADEMULL -I^lai.ntiff - RKspo.soENr. 

Delivery order—Jiitc (rode in ('nicutta —— 
Title Uni>(iiil vendor — Etdofij'i l — ('nft^riirt Art {IX <■) 
1872), X. lCi- — Traii>iferof l'r<'i,r,tn Art Hi' ,■( \HH1\ 
s. KIT. 

Ill India then* is now Btatutory rccogniiion of n 
ilclivory order as a documeut of title (see Hoctloii 10s 
of tlie Coutruct Act urnl section KIT of the Transfer 
(if Property Act) aud under it the tntiiaferee acquires 
a title to the goods to which it rclates- 

Thoso dolivory orders pass from hand to liand h\- 
endorseinent and an* sold and dealt witli in the 
market: aud according to the invariublu coun^u of 


dealing in fli • Calcntta .line Tnidi*, di li\< ry ord'-io 
are only i.-i.HUfd on cash )iaynietit and ar*- d< ;ilt with 
in the market as afi.solntcly repn-M-nting tlm go(>ds 
to which 1 hoy relate. 

(Jn March l.st, lOOO, tin* ^ll•f<■IldallL sold /•ertaiii 
Hessian clolli to /^-ii condition that jiaynienrs ^icre 
to 1)0 mrido in cash in (•xchang? f'<r d' liv.-i-y oid'TS. 
On March 2nd, three ildiicry or<hT.'' were i'.-tj. il hy 
the defendant to Iiy w hoin rlicy wi-i'.- i.li il'j'. il on 
March -Hh l<» the [ilainiifl'. Tin- plaintilT -iif).s (jii'-ntly 
[iiin hafteil ih'-d' li\ery onJeis fn-m ./, ulio on March 
-It h ha>l :: ivfti a cheque in pay tin iif "f r he gooil.-stothi- 
deiVntlanr, ( Mi .March 8f h, t In - eln-f|ni' w;i • di'.li*<ii"iirc-d. 
’I'lien the [>|.-iiiitill' di-mand'-d fin- gnoiU trom lln- 
tlefcndani uhon fused to give d< liv. r\ ofilti-m to 
rln* plniniilf. This aelion was lln-ii lironght fiir 
(h-livi-ry of tin- goods or th'^-ir yalne oj- datnai'i-s for 
<'onyer>ion: 


Ilild, that fhe di-fi-ridani int'-ntionalh' « ai)'i-d f|i.- 
plaintilT to hi-lievi-tliiit tli'- ea'-ti [layahle in r<-'pect 
of tin- goDcls to which tin- delivi-rv oj-il'Ts related liad 
in f:n-l }«-i-ii paid, that lie- plaintilT aef'-d on that 
lielii-f, tindthat t he d<-f<-nd:ui t cannot he all"We<l to 
deny that stnh ca-li w:i> paid and. finrelon-, 
eannoi claia. to l-e i-iititled i-i a li'-n as rigain>t tin- 
plainlitV. 

Appeal fi’om I' letclier, .1., who gave judg¬ 
ment for the plaintilf.s for R.^. 7,220 and 
costs on scale Xo. 2. 

Tlie defendant (.’umpany appealed. 

.Mes.sfs, /'iiiil' and Ihirklduil, for tlie Appel- 
laiit.s. 

.Mr. li. I'. Miffer (witl. him Mr. Strear 
and Mr. l.inij/onJ .biuiA?), for the Respoinlent. 

JUDGMENT. 

Jr.nkin’.s, C. J.--This appeal ari-es out of 
a suit brought by the firm of Ciiaiulermull 
Serahmnll and one Lucliiiiinaraiii Kanoria 
again.st the Anglo-india Jute .Mill Company 
Ld., for delivery of l.OO.UOO yards of llp.ssian 
elotli and damage.^, or the value of tlie 
goods with damage.s, or for Rs. 7,7.')0, as 
damage.s for tlie conver.'iion of the goods, 

A decree Iia.s been passed in the plaintiif’s 
favour by Kleteber, J,, and from this the 
defendant Company have appealed. 

The facts are the.^e: on the 1st March 
1900 the defendant Company sold 3,U0.0JO 
yards of Me.ssian cloth and in the sold note 
sent to them by the brokers Messers. Janki 
Dass .V Co., the sale was expre.ssed to he 
to tiie broker’s principal.-^. Under tiie in¬ 
corporated conditions payment.s were to be 
made in cash in exchange for Delivery orders, 
or on certain otlier specified term.s which 
have no application in tiiis case (paragraph 
d) and delivery of the goods was to be 
given and taken on the term.s "Ready pay¬ 
ment against pnren Delivery order.” Tliree 
Delivery orders Nos. M 1/50,M Tol. M 1/52 
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bearing the date the 2nd March 1909 were 

defendant Company to Messrs. 
Jank. I ass & Co. by whom they were 
pledged to the firm of Chandramull to secure 

Ks. Ib.OOO then advanced by the plaintiff firm 
to Messrs. Janki Pass & Co. The plaintiff 
Liuchminarain Kanoria was also interested 
in the advance. Subsequently, an agreement 
was made between the plaintiffs and Messrs. 
Janki Pass & Co. under which for vain- 
able con.s,deration the plaintiffs gave up 
the Peliv-ery orders Nos.M 1/.51 and M 1 52and 
obtained from Messrs. Janki Pass * Co 

an assignment of their equity of redemption 

m Delivery order No. M 1 '50 and the 1.00,000 
yards of Hess,.an cloth represented thereby. 

It IS on this Delivery order No. M 1'50 that 
the plaintiffs' present claim is based. The 
defendant Company resist the plaintiffs’ claim 
on the ground that they are unpaid sellers 
of the good,s, and that they have a lien 
on them so long as they remain in their 
possession, and the price or any part of it 
remains unpaid. 

o.,tl!'n*“’^’ f ""f f’o '^'■oad 

to be filial i,f -felails .still have 

is that on the.Srd 
-larch the plaintdt Luchminarain met Nando 

Kishore, a partner in Messrs. Janki Das. 
cfeCo near ti.eodiceof the defendant Com¬ 
pany; that he was asked by Nando Kishore 
to make an advance on three Delivery orders 
of the defendant Company to which he absent- 
ed: that he took the three Delivery orders 
hemp those with which we are concerned 
m this suit, to the office of the defendant 
Company, where he showed them to Mr. 
loun^ who, in reply to his inquiry whether 
the Delivery orders were correct or in 
order assured him they were all rijrht 
Lucl„n,nara.n says that he then came out 
of the olhce and returned the Delivery orders 
to Nando Kishore tellincr him that he would 

get money the followinpr day from Chandra- 

inull Serahmiill, and that on that same 
day he went to that firm and informed 
tiiem that Its. 18,()00 would have to be 
paid the following day to Janki Pass & 

Co. on pucra Delivery orders, 

Tho whole of this incident is denied by 
the defendant Company, hut Fletcher, J. 
accepted it as true, and 1 think we ought 
to accept his view as correct, and more 
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especially as it is nncontradioted though it 
was within the power of the defendant Com¬ 
pany to have called evidence to show that 
no such incident occurred. It may be that 
ilr roungs ab.sence from India, prevented 

his being called, but it obviously was within 

the defendant Company's power to call evi¬ 
dence from their own office that the De¬ 
livery orders were not then issued, if, as 
their Counsel has argued that, that was the 
fact and they could have called Nando 
Kishore to deij the visit to the defendant 
Company s office on the 3rd with the Deli¬ 
very orders, if that story was untrue. Coun¬ 
sel for the defendant Company suggested 
in explanation of this omission that re- 
atum., 7v,th Nando Kishore were strained; 
but for this suggestion there is no founda- 
t.on in the evidence; on the contrary, it 
appears from the judgment of Fletcher. 

J_, and It IS not disputed that members of 
the firm of Janki Pass & Co. were sitting be¬ 
hind Counsel for the defendant Company and 

^ I - J * 1 course of 

t le trial and it was further admitted that the 

defendnntCompany opened a ledger account of 

, anki Pass A Co. sinceAiigust 1909, though 

luf I '“^n" M previous 4tli 

Maijh On the 4th the Peliverv orders were 

Rs"‘^Mnnn ‘ ’® the sum of 

K.S. l^UOO was advanced and was paid into 

Jaiiki Pass A Co. s account with the Bengal 
National Hank. 

On the same date Messrs. Janki Dass A Co. 

1^*1 -fu Company a cheque 

ated the nth. but this post dated cheque was 

in fact not paid into the defendant Company's 
hank till the 8th of March when it was dis¬ 
honoured. The defendant Company have 
given no evidence in e.-cplanation of this 
delaybut the plaintiffs show from Janki Dass 
Co.’s Pa.ss-book, which was by consent ad- 
mitted in evidence before Fletcher, J., that 
though the Rg. 18,000 received from the 
plaintiffs did not actually go to pay what was 
payable on the post-dated cheque, almost the 
whole of it went to satisfy other claim of the 
nefendant Company, 

The delivery order in suit was in these 
terms;— 

“Plea.se Deliver to Messrs. Janki Dass <fc 
Co.’s Principals or order 50 Bs.=100,000 
yards Hessian Cloth 40 in. 7j oz. 9 by 9 each 
2,000 yard.'j. (One hundred thousand yards 
only) ready shipment Rs, 113," 
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Tills Delivery order was indorsed to tlie 
plaiiitifFs by way of pledge on the ttfi of 
March and this the plaintiffs maintain entitles 
them in the circumstances to the decree 
Fletcher, J., has passed in their favour. The 
defendant Company, on the other hand, urge 
that the Delivery order was not a document of 
title, that it was not negotiable, and tliat no 
goods passed. But to tin's the plaintill'i 
reply, (a) that this Delivery order did pass 
by indorsement, (6) that the is.sue of the 
Delivery order in the circumstances was a 
representation on which the plaintiffs acted, 
that the cash payable in respect of the goods 
to which it referred had been paid, and (r) 
that it is not open to the defendants to con¬ 
tend that the property in the goods had not 
passed or to place reliance on their not 
having passed if that was the fact 

First, then, I will deal with the (lue.stion 
whether these Delivery orders pass by indorse¬ 
ment. It is to be noticed that the Delivery 
order was in favour of .Messrs. Janki Dass A- 
Co.'s principals or order, so that the docu¬ 
ment itself points to its being transferal'le by 
indorsement. 

But beyond this there is ample evidence 
that these Delivery orders pass from hand to 
hand by indorsement, and that as Fletcher, 
J., holds they are sold and dealt with in the 
market. On the other hand, there is not a 
word in the evidence to support Mr. Zorab’s 
argument that for their transfer a document 
of assignment is neces.sary. That the Deli¬ 
very order on which this suit is based was 
duly indorsed in the plaintiffs’ favour on the 
4th of March ha.s nut been disputed. 

I next have to consider whether the i.ssue 
of the Delivery order amounted to a repre¬ 
sentation that payment had been made 
to the defendant Company for tlie goods to 
which it related. 

On this point we start with the emphatic 
evidence of the defendant Company’s witness, 
Mr. Tyrel, which is recorded as 
follows:— 

Q. There is not mucli tick credit in this 
trade on either sideh 

A, None whatever. 

Q. You don’t part with youi* documents 
without the cash and he wants his documents 
representing the goods before be pay&P 

[[A. Yes. 

Q. These Delivery orders are considered 
a ^ood tender ^nder a contract? 


*‘.l. Oil, yes. 

It is for the purpose of really rnakitjg 
a tender that you make tfiem inii 'f 

A. Ves we send them rmind with a sircar 
a.s a rule.” 

1 need n*4 refer to the plaintiffs' evidence 
in detail; it will snlliee fo say that it fully sup¬ 
ports the po.sitioii that, according to the itivari- 
ablccuurseof dealing in the Calcutta Jute 
Trade, Delivery orders are otdy issuetl on cash 
payment, and that they are dealt with in 
the market as absolutely representing the 
goods to which they relate. This i.s borne out 
l)y tlie contract in this case, which .opecifically 
provides that ‘ payments are to be made in 
cash in exchange for Delivery orders on 
.sellers,'’ and contain the .stipulation "Heady 
payment against provvr Delivery order. ’ And 
in this connection it is worthy of notice that 
the Delivery order in suit which is a 
Delivery order embodies tlie term "Heady 
shipment.' 

Then we have the interview with Mr. 

^ oung, which I have already held to be 
proved. 

An attempt has been made to minimise its 
effect, but it appears to me to be a matter of 
plain common .sense that, as between business 
men, Mr. Young’s reply would be regarded 
as an assurance that the Delivery orders could 
he safely dealt witli in the ordinary course of 
business, and 1 have been in no way impressed 
with the analytical argument to which we 
have been .subjected by Counsel for the defend¬ 
ant Company on thi.s point. -Mr. Young 
could not have honestly j'eplied as he did— 
and I absolutely decline to impute dishone.sty 
to him—if he gave hi.s reply with the mental 
reservation that if Lucliminarain dealt with 
the Delivery orders for \alue he might find 
lie took nothing, becau.se Janki Dass A Co. 
had not paid for the goods. And after all 
why should these Delivery orders have been 
issued as they were, unless it was contemplat¬ 
ed that Messr.s. Janki Dass A; Co , would at 
once deal with them for value either by way 
of sale or pledge? To this the defendant 
Company liave vouchsafed no answ’er. Now, 
here again, 1 would for a moment re-call the 
facts. These Delivery orders bearing date 
the 2nd of March, were issued by the defend¬ 
ant Company to Janki Dass & Co., not 
later than tlie 3rd of March, and were on 
that day placed in Luchminarain’s hands and 
shown by him to Mr. Young. On the 4th 
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after Luchminarain had promised to make 
an advance on them the defendant Company 
take a post-dated cheque from Janki Dass 
&■ Co., in re.^jpect of the three Oelivery orders 
including that in suit. Thougli this cheque 
is dated the 5th of Atarch. it in fact was 
not paid until the sth when it was dis¬ 
honoured. In the menntiine, the defendant 
Company had paid in on the dth two post¬ 
dated cheques of the 3rd which they had 
received from Janki Dass Co., in respect 
of other transactions. These were honoured 
and it is admitted by the defendant Company, 
as their Bank Pas.s-book makes plain, that 
Rs. 15,000 odd of Bs. lb,O00 advanced by 
the plaintiffs went towards tlie post-dated 
cheques so paid in. 

Now, there is not a word of e.xplanation 
from the defendant Company’s side as to 
why the Delivery orders in suit should have 
been i.ssuod on tlie 3rd, or as to why tliese 
post-dated cbeiines were taken; it is obvious 
that tlie defendant Company have bad the 
benefit of the money advanced by the plaint¬ 
iffs, and, if their contention is to prevail 
they will not only have iia-l the benefit of bis 
advance, butalsoof the g,>ods on whicli the 
advance was made in consequeii'-e of tbeir 
conduct. The bare fact that the plaintiffs' 
money lias come to them may not liave a 
direct bearing on tlie legal position, but it 
undoubtedly lends colour of probability to the 
contention that the Delivery orders were 
banded over to Janki Dass Co., to 
enable them to raise money on them, as in 
fact they did to the mlvantage of the defend¬ 
ant Company. And this gains tfie greater 
force from the fact that no one connected with 
the defendant Company has ventured into 
the witness box toexplain bow the Delivery 
orders came to be issued on the 3rd, or why 
post-dated cheques were taken, or to repel 

the argument that they acted as they did to 
enable Janki Dass A Co., to raise money on 
the Delivery orders, or to deny that the issue 
of Delivery oj'ders has the implication, and 
conveys to those engaged in this trade the 
assurance for which the plaintiff's contend. 

The conclusion, then, to which I come is that 
the defendant Company intentionally caused 
or permitted the plaintiffs to believe that 
the cash payable in respect of the goods to 
which the Delivery order related had in fact 
been paid, and that the plaintiff’s acted on 
that belief, and J, therefore, hold that the 
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lien claimed by 
miy be, I think 


defendaut Company cannot in this snij; be 
allowed to deny that such cash was paid, 
and, therefore, they cannot claim to be entitled 
to a hen as against the plaintiffs. Bat 
then ,t IS argaed for the defendant Company 
that tlie plaintiffs cannot saoceed, as the 
property in the goods did not pass since 
there was no appropriation of them to this 
Delivery order; and it is contended that no 
reliance can be placed on the 1st exception 
to section 108 of the Contract Act, inasmuch 
as, in the circumstances, the Delivery order 
was a document of title. It is difficult 
to see how the defendant Company can 
successfully rely on this plea in view of 
my ounclusion as to the 
them; but, iiowever, that 
it must fail. 

In India there is now statutory recog- 
nition of a Delivery order as a document 
ot title (see section IC'S of the Contract 
Act and section 137 of the Transfer of 
I •■operty Act) and under it the transferee 
’requires a title to thegonds to which it relates. 

It IS, hoiyever, urged, that, in this case, 

>t cannot he regarded as a document of 
title seeing that the goods to which it 
lelatcys were not ascertained. Bm in fact 
tlie defendant Company have adduced no 
evidence to prove tliat the goods had not 
been ascertained, though this was a fact 
specially within their knowledge (section 
106, Evidence Act). And, apart from this, 
the defendant Company cannot be heard 
to advance this plea, and for substantially 
the same reasons as preclude them from 
showing cash was not paid. 

Ihey do not suggest that there were 
not goods applicable to the Delivery order; 
they only say they have not been ascer¬ 
tained. But liaving regard to the terms 
of the Delivery order, the known course 
of dealing in this market, Mr. Young’s 
representation, and their own conduct, the 
defendant Company must be taken to have 
ttppropi iated goods of the required quantity 
and description to this Delivery order, and 
they cannot now be Iieard to deny that 
they Iield the.se goods for the plaintiffs. 

And it must be borne in mind that we 
have not to consider whether property passed 
as between the original sellers and buyers, 
but whether, in the events that have happen¬ 
ed the sellers can assert thi.s against the 
plaintiff's who have acted on the faith of 
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tbe^eller’s representation that no lien existed, 
and that they held goods to answer the Oe- 
liyery order. In my opinion the defendant 
Company’scontention on this head must also 
fail, for, in the circumstances, the defendant 
Oompanj’ have represented that the Delivery 
order would pass and confer a good title, and 
they put it in the power »)f ^[essrs. Janki 
Dass (t Co., to indorse the Delivery order 
with this representation to the plaintiffs, 
who, dealing in good faith and for value, were 
induced to alter their position on the faith 
of the representation so made. In these 
circumstances the defendant Company cannot 
be allowed to defeat the right which tlie 
plaintiffs have thus acquired; (Hoodivin v. 
Roberts (I). Noth ing has been said against 
the amount of damages awarded by Fletcher, 
J., and they must 1 e accepted as correct. 
His decree, therefore, must be coiiHrmed and 
this appeal dismissed with costs. 

AVoodroffe, J.—1 agree. 

Appeal disinuseJ. 

Attorneys for the Appellant Company: 
Sanderson Co. 

Attorneys for Die Respondent ; Pugh V C". 
ii) (1876) A. C.-17();-yi ],. J. K.N. 748; L. 'J’. 
170; 24 \y. H. 987. 

(s. . 8A. L. J. 356.) 

ALLAHABAD HIGH COURT. 
Fxecdtio.n First CniL AitkalNo. 276 

OF 1910. 

February 16, 1911. 

Pres'CH^i-Sir John Stanley, Kt., Chief 
Justice, and Mr. Justice Banerji. 
MUHAMMAD AHMADULLAH KHAN— 

AUCI lON-[’CROHASEK—APPELLANT 

AHAMAD SAID KHAN and anotuei;— 
Dkcree-holderc;—Respondents. 

Civil Procedure Code {Act y,.f 1908), O. XXI, r. 89— 
Sale in ejccution of simple money decree—Apjilicution 

to set aside the sale by tin. mortijayec decree-holder _ 

Person huldiwj an interest in property^Coinih'tcncy 
to make the application. 

A. held two mortgages against P. and obtaineil a 
decree for aale ot certain property. Ho sub* 
sequently obtained a simple money decree against the 
same judgment-debtor. In execution of his simple 
money decree he brought the mortgaged property to 
sale which was purchased by a stranger. A. then 
applied under Order XXI, rule 89, of the Civil Pro- 
ceduro Code, 1908. to have the sale set aside: 

Held, that although ordinarily the mortgagee of 
the property sold was a person who liad an interest 
sufficient to enable him to make an application under 
Order XXI, rule 89, yet in the case where the holder 
of the decree for mpuey in execution of which the 
property was sold, was also the holder of the mort. 


yagCH, lie Wiis iioi cenipeient to jiiake fill' :i pjih'r .it i.Mt, 
Mo Would be deellieii to li;»\e cjiij-i-d rlji' )ijoji iI\ 
to be fioldeiiiu-r frer- fron, il:.- jnoiti.':ii'' • of -ubji-ei 
to the mortgages If it w;i» - ild fi< e I'jom iln' 
mortgages, be must lx- d- i ne li to iiavi :ihaiidei,. i| 
his mortgages, and in that < a-e In- bad no jiit*'r« i,t in 
the j>r<n»eriy told. If lie eauM'il tbe pjopi'ftv to ho 
sold Mihjeel to the moitgago--, the -alo only r. ]al< <I 
totlie inteic.-st ofilie inorti/agof in whieb tb*- meri- 
uagoe bad ini inlere«t. 

Lxecutioii lir.st jippeal from a «Jcci't-e of 
the Subordinate Judge of Aligai h. 

Mr. tihuluiii Muitaba. ftjr the A[qK‘l]{int. 

Mr. Muhamninil hhag. for the Re.spondeiit.s, 

JUDGMLNT.—Tlii.s r.s an appeal from 
an order setting aside an anotion .^ale iiptm 
an applicatiojj made under Order X.\'l, rule 
^9, of the Code of Civil Brocediire. Tlie facts 
are these,— The lespondent, Ahmad .Said 

Khan, obtained a decree again.st tbe judg¬ 
ment-debtor, Kafat Khun, on tlie >tli of 
October foi f-ttle upon two mortgages. 

Subsequently, in Novemlier Ih'i!!, obtained 
another decree again.^t the same iudgment- 
debtor l>u( this was ;i simple decreefurmoney. 
In execution of this latter decree, he caus- 
ed yiu":a Neali, one of tlie villages corapri.s- 
in the mortgages upon which lie .had 
obtained the earlier deciee. to be sold by 
auction. It was purchased by the appellant, 
Muhammad Alimadullab Khan. There¬ 
upon, tlie decree-holder. Ahmad Said Khan, 
applied under t)rder XXI, rule b9, to have 
tlie sale set aside and made the deposit re¬ 
quired by the section. This application lia.s 
been granted by the Court below, which wa.s 
of opinion that the decree-holder in his capa¬ 
city as mortgagee was a person who held 
an interest in the property sold within the 
meaning of rule >9. That rule empowers a 
person who is the owner of immoveable pro¬ 
perty wliicb has been sold in execution of a 
decree, or holds an interest in such property 
by virtue of title acquired before the sale to 
make an application to have the sale set 
aside. It is not alleged on belialf of Ahmad 
Said Khan that he is the owner of the pro¬ 
perty sold, but be contends that, a.s mortgagee 
of the said property, he holds an interest 
therein by virtue of which lie is competent 
to make t'le application. No doubt, ordi¬ 
narily, a moi-tgagee of the property sold i.s a 
person who has an interest, and, in view of 
the provisions of rule 89, he would be com¬ 
petent to make an application, but we liave 
to consider the facts of this particular case. 

Heie the holder of the decree for money wa 3 
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also tlie Iiolder of two mortgages in respeot 
of the property of which he sought to have a 
sale. He caused the property to be sold 
either free from the mortgages, or subject 
to the mortgages. If it was sold free from 
the mortgages, he must be deemed to have 
abandoned his mortgages, and in that case he 
has no interest in the property sold. If he 
caused tlie property to be sold subject to the 
mortgages, the sale only related to the interest 
of the mortgagor, that is, his right of re¬ 
demption. In this right of redemption the 
mortgagee has no interest. Therefore, from 
either point of view, the decree-holder in this 
case has no interest in the property sold such 
as would entitle him to make an application 
under rule b9. We think the judgment of 
the Court below to thecontrary is erroneous. 
We accordingly allow the appeal, .set aside 
the order of the Court below and dismiss the 
application of the respondent, Ahmad Said 
Khan, to have the sale set aside witli costs in 
both Courts. 

Appeal allowed. 

(s.c. 4 Bur. L. T. 117.) 

LOWKK IJUKMACHIMK COURT. 

Special Second Ci\il Aitsal No. 127 

OF 1908. 

February 14, 1911. 

Present: —Mr. Justice Twomey. 
AHUNACHAL1>AM CUFTTV and others 

— Ai’I’EI.LANTS 
versus 

VUKKAPFA CHFTTYand other.s— 

Respondents. 

Jui‘i>>dictt‘ih —(!i ihI Court 's to u niortguijt - 

decree re'in’d •/ foml uier o'J irIt nu jn-rson /jus <t 
right i irnii'd hg (ioirriunrut 'jrindorn londholdcr'F 
right — L<nvcr Ifnnn" Lund 'Hiit licrcfi"' {l[ oi 

1870), 05 ^.b) Hint f>. 

A suit by II ujort^'agei* foi a ilccrce lor (Ijo sale of 
laud,over which no rii^ht has l^u'i'iicrcarojl hy u (Jovern* 
ment granf. or a laiifllioUh'i’H ccTfificaie, is barred Ity 
section 5G of the Lo\v« r Ibirrua Band and Kovenuo Acl 
read wiih section 55, piovisu {h). 

If a inortg.igcc of land, held mi<ler seclioit 10 of ih'- 
Land and Revenue Act and Cliuptcr IXof the Reve¬ 
nue Rules, wishes to enforce his inortgago, liis reme¬ 
dy is to apply to the Revenue .\uthoritie». All that 
tho Civil Court can give is a money ilocroo. 

Appeal against the decree of the Divi¬ 
sional Court of Tennaserim in Appeal No. 

26 of 1908, reversing the judgment and 
decree of the District Court of Thaton in 
Suit No. 23 of 1906. 

Mr. Agnbeg^ for the Appellants. 

Mr. SivayOf for the Respondents. 

JUDGMENT.—The deorao as framed 
by tb« Distriot Court oUarly affected the 


Lim 

respondents Nos. 1 to 4, riz., the 6rm V.R. P. 
P. L., and they were, therefore-, competent 
to appeal. It may be that the Court did 
not intend to damnify them in any way 
and that they might have obtained all that 
they wanted by petitioning the Court to 
amend the decree. But, as the decree made 
them jointly responsible, I think they were 
at liberty to join with the 5th respondent Pa 
Ngon in moving the Court of appeal. 

The further and the main question raised 
in this case is, whether a Civil Court can 
grant a mortgage-decree in respect of land 
over which no person has a right created 
by a Government grant or lease or a land¬ 
holder’s rigiit. The Divisional Court has 
held that such a suit is barred by section 
56 of the Lower Burma Land and Revenue 
Act read with .section 55 proviso (6). X 
concur in this opinion, and tlie ruling in 
PJdmnha Tuvan v. Sawamy (1), cited by 
the biib-Divisional Judge, is no authority 
for the contrary opinion. That was a suit 
to recover money paid as the price of land 
and tlie Civil Court was not called upon 
to decide any sucli question as is covered 
by section 65 proviso b). 1 think it is 

clear that, in granting a decree for the sale 
of land, a Court takes upon itself to de¬ 
cide hy means of a judicial sale who is 
to occupy the land, and to do this is to 
contravene the provisions above mentioned. 

It seems to mo that a mortgagee of land, 
held under section 10 of the Land and Re¬ 
venue Act, and Chapter IX of the Revenue 
Rules, can only apply to the Revenue authori¬ 
ties if lie wants to enforce his mortgage. 

AH that the Civil Court can give him is a 
money decree, and the decree in the present 
ease does order the mortgagor to pay the 
money due by them. 

It may he remarked that the auction-sale 
by wliich the 5th respondent obtained the 
land now in iiuestion appears to be invalid 
for the same reasons as the mortgage-de¬ 
cree against the land. The Township Court, 
Kyaikto, had no jurisdiction to attach and 
sell the land in execution of the decree of 
respondents Nos. 1 to 4. But in this appeal, 

1 am not concerned with the auction sale. 

Even if the sale were annulled, the appel¬ 
lants would be in no better position for 
enforcing their mortgage in the Civil Court. 

The appeal is dismissed with costs. 

Appeal dismiesed^ 

(1) L. B. P. J. 456. 
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CALCUTTA HIGH COURT. 

Ci7iL Rule No. 4933 of 1910. 

April 7, 1911. 

Present: —Mr. Justice Alookerjee anJ 
Mr. Justice Caspersz. 

KRISHNA DAS LAHA— Defendant — 

Petitioner 

versus 

HARI CHARAN RANERJUK—Plaintiff 

—Opposite Party. 

\ aUuition of suit—Suit foi' tleclnmtiun 
injunction to restroin (hfcndanf from collrctiuj rent— 
Whether pi a inf ijr entitled fn eolue suit orbit,arihj— 
Value of property to be value oj relief—Court Fees .Ic^ 
(1 7/o/" 18|0), s. 7, siib-fi. (4), douses (o) oud (</) 

The plaintiff suorl in the Court of a Miin^^if for a 
cloflanition of title and for an injunction rostrniniii'-- 
the clefondant from collecting' rent from tlio cultivar. 
niK niiyu^, .\ml valued the reliefs claimed at .‘'OO 
The defendant ohjected that the value of the i>roI).-rfv 
in dispute was Ks. 5,000aml that the suit u»s no'f 
ninuituinahle In the Miutsif'.s Court: 

Held, that, in suhsfunce the plaintiff will ol.taiii 
p«*8P08sion of the jiropertv, as landlord (»f the culti 
yatinpr roiyats, and that the value of the relief soutrht 
i.s the value of the propm-ty in di.sj»ut<\ 

Rule against the decision of the Sub-Judge 
of Khulna, dated September I3th, 1910 
reversing that of the Munsif of sktkhira’ 
dated September Uth, 1909. ’ 

Mr. Sinha, Counsel, and Ibibu.s heU-mlra 
\nth r.'hose, Xareudra Chandra Bose nud 
Charn Chandra T^iswns, for the Petitioner. 

Babu Harn Chandra Chaleravarti, for the 
Oppn.site Party. 

JUDG MENh’.—The substantial quistion 
of law whicb calls for decision in this 
Role IS, whether the suit as framed was 
cognisable in the Court of the Munsif or in 
that of the Subordinate Judge. The plaintilf 
alleges that he is the owner of the property 
in dispute and that lie entitled to cilieet 
rent from the cultivating raiyals at specified 
rates. His grievance is that in proceedings 
under Chapter X of the Bengal Tenancy Act 
Borne of tlie defendants have got themselves 
registered as the persons entitled to collect 
rent from the cultivating raiynts. He, there¬ 
fore, prays for declaration of his title and 
for an injunction to restrain the defendants 
from collecting rent from the cultivating 
raiyats. He describes his suit as one for 
declaration of title with consequential relief 
and values the reliefs claimed at Rs. 500 The 
defendants object that the value of the pro- 
perty in dispute is at least K^. 5,000 and that 
the suit is not maintainable in the Court of 
(be Mupsif. Upon these pleadings, the 
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Munsif took evidence upon the question of 
the value of the property and earns to the 
conclusion that it wai worth from Rs. 4,000 
to Rs. 5,000. In this view, he held that he 
had nojuri.sdiction to try the suit and returned 
the plaint for presentation to the proper 
Court. The plaintiff then appealed to the 
Subordinate Judge and contended tfiat 
under section 7, sub-section (4), clauses (a) 

and (dl of the Court Fees Act, 1670, he was 

entitle! to value tlie relief sought at any 
figure he chose, and that Court-fees hid to 
be paid upon such amount which also deter¬ 
mined the jurisdiction of the Court under 
section 5 of the Suit.s V'aluation Act, Is*^?. 
The learned Subordinate Judge gave affect 
to thi.s contention and held, upon the authority 
of the decision of this Court in the case of 
linn Hankar Ihitt ?. Kali Kumar Palm (1), 
that the Court a.s well as the defendants 
were hound to accept the valuation arbitrarily 
Hxed by the plaintiff; in other word.s that 
whatever tl.e real value of the subiect-matter 
m controversy might he the Court i.ad no 
jurisdiction to adjudicate upon the question 

of the just and proper viluation of the suit 

AVe are now invited by the defendants to 
hold that this order is erroneous. In our 
opinion, there is no room for .serious contro- 
ver-y tlmt the order cannot he supported. 

In the first place, as was pointed out by 
this Court in the case of Umntul Batul y. 
Ana.)'; Aimr (2), upon a true coirstruetion of 
section 7of the Court Fee.s Act and a con- 
sideration of the history of the Legislation 
on the subject, the proposition cannot 
possibly be maintained that the plaintiff is 
entitled to fix arbitrarily the value of the 
rehe cl.aimed by him. The learned Vakil 
for the plaintiff is not prepared to question 
the reasonableness of this view, bathe places 
reliance upon the decision of thi.s Court in the 
case oi Hari Saukar Daft v. Kali Kumar Palru 
(U and presses for a reference of the ones, 
tion to a Full Bench for decision. It is not 
necessary, in our opinion, to adopt the course 
8ugge.sted, because the facts of the litigation 
in Han Sankar Dutt v. Kali Kumar Patru (1) 
were very peculiar, and till another case 
arises of precisely the same description the 
consideration of the question, whether’ the 
view adopted in that case can be suppor ed 
on principle, may be deferred. Bu^it i. 

(I) 32 C.734;9C. tv V BO.) ‘ ^ 

(3) 6 C. L. J. 427; 11 C." tv. .V. .t 07 . 
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worthy of note tliat the ease mentioned seems 
lo stand by itself and cannot be reconciled 
with (he i-:u-licr decision of this Court in 
Ji'iilyti Xa/h A<lij(i v. Miikluihlnl Atlya (;i). 
It cannot be disputed for a moment that if 
liie view suergested on behalf of the plaintilf 
is accepted, fpiestions in controversy relating 
to property of considerable value may be 
tried in a Court in which tlie Legislature 
never intended that matters of that descrip¬ 
tion should be litigated, d’n adopt to this case 
tlie language used liy their Lordships of the 
Judicial Committee in Ruu Bnhadtir Sin.h v. 
l.Hcho Kopt (!■) if the construction of section 
7 of the Court Fees Act suggested by the 
plaintiff were adopted, the lowest Court in 
India might determine tinaily tlie title to 
any property in the Kmpire. The matter, it 
may ho ohservoil, is not one of form but of 
sulistance. If the suit is tried in a Court of 
competent .iurisdictiou {in this ease the Court 
of tlie Subordinate Judge) a iirst appeal 
might lie to this Court and possil)ly an appeal 
to Jfis Majesty in Council. On the other 
hand, if the suit is fried in the Court of the 
Munsif, an appeal would lie to the District 
Judge aiifl oidy a second appeal to this Court 
in which qiiestionr. of fact could not be 
investigated. We, therefore, adliero to tiie 
view taken in the case of Unintnl Batn! v. 
Atniji Knur (2) us well-founded on 
principle and ,justified by the plain construc¬ 
tion of (he .Act as also the history* of tlie Legis¬ 
lation on the subject. 

\\ e may add that in the case before us, the 
plaintiff, althraiglit he nominally seeks for 
a declaration of title and tor an injunction, 
essentially asks for recoveri' of possessfoi'. 
At any rate, if the plaintiff sii<*ceed.s. the 
obvious result will follow that the defendant 
will no longer he in a position, as against the 
plaintitT, to collect rent from the cultivating 
rninaf. Jn substance, therefore, the plaintilf 
^^’ill obtain possession of the pi'operty as 
landlord of the cultivating Vfiiyatu whereas 
under tlie decision of tlie Settlement Ollicer, 
such rafynt belongs to the defendants. In a 
case of this description, the value of the relief 
sought is manifestly the value of the pro¬ 
perty in dispute. We are supported in this 
conclusion by the judgment of Muthusami 

(3) 17 0. 080. 

^•0 11 0. 331; 12 l.A. 23. 


Aj'yar and Wilkinson, JJ., in Oanap'iii v, 
Rhathu (5), which was accepted by Ayyar and 
Dark, JJ., in ibrayan Knnhi v. Komamutti 
Kaya (l>). We, therefore, entertain no doabt 
whatever that the order of the Subordinate 
Judge is erroneous and that its effect is to 
confer jurisdiction upon a Court which is not 
competent to try this suit. 

The result is that this rule is made absolute, 
the order of the Subordinate Judge dis¬ 
charged and that of the Original Court 
re.stored. The petitioners will have their 
costs both here and before the Subordinate 
Judge. We asses the hearing fee in this 
Court at three gold mohitrs. 

(r» 

(ft) 15 M. 501. 


(s. c. 7 N. L. R. 67.) 

XAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 793 ok 1910, 

March 28, 1911. 

Present: — Mr Drake-Rrocknian, J. C. 

P A RASH RAM— Appellant 

versits 

LUCIIAN 

Hesponuent. 

Lu.utof.on Act (LX of m<J, ss. 5, 12-Appcal filed 
tcffwuf copy of decree—Copy of judgment obtained first 
Copy of decree opphed for after expiry of ordinary 
peiiod of limitation Kvcliision of time taken in 
ohlaiinycopyofdccree-Time requisite for obtaining 

111 tliiu n Tiu-moraniluin of appeal may bo a 
good memorandum of appeal in law a copy of tlio 
dc'crce appealed against must bo filed with it. 

Miisnmmat Xarbndi v. Musammat Oafri, 9 C. P. L. 

K. 109; Akhnr Afi v JUimchand, 53 P. R. I8S7j Bliawani 
Prasad v. Kal/u, 7 A. 5:17 at *53; Khirode Sundari 
ft' hi V. Jiiaiiendar Xath, 6 C. \V. N. 2^3 at 286, fob 
b)\vcd. * 

Tlie Appellate Cf>iut may dispense with the copy of 
a judgment biU a eopy ..f the decree is indispensable. 
The time rei|iiisito for obtaining a copy of the decree 
appealed from does not ordinarily begin till an 
applicnti<m for the copy is made. 

lierhi V. Ahsanullak Khan, 12 A. 461, followed." 

W here, however, a copy of the judgment alone is 
applied for and obtained before o.vpiry of the scheduled 
period of limitation pre.-^cribed for arl appeal, and an 
aoplication is made after the expiry of that period for 
a eopy of the decree, the appellant is not entitled to 
exclude the periods occupied in preparing both 
these copies, unless some explanation to the satis¬ 
faction of the Court is forthcoming why a copy of 
the deci*ec \vas not applied for with the judgment. 

Midimud Siijddal.iin-nissa v. Muhammad, 19 A. 3*2, 
relied upon. 

Silnmbnn Chetly v. Rainan'tdh'.im, 21 M. L. J. 152: 
4Ind. Oas. 301; D M. L. T. *9; I Sf. W. N. 114; 

33 M. 256, distinguished. 
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A (locrt'c was passed on 21st July 1010, anil a copv 
of the jud^Miiont only was n])phVtl for by ]mst «»n 1-Uli 
Sopfonibor ami flospatfhod f*ii Hio 20111 Tim 

memorandum of np])eal was presented to the Judicial 
Commissioner along with the eojiy of (he jirdgmetd 
on Rlst October, the appellam's C<mt>sel iipirnating 
1 Imt he proposed to lile later a (•r>py of the deen-e 
appealed against. The ropy of the decre<' was 

applied for on 2‘'th ()ct(*ber, Mas n-ady on the '2th 
November but, was not actnallv delivered till 14th 
December IftlO. The copy of the decree was actnallv 
hied in the Appellate f'onrt on T^il, I)e<-ember. 1 he 
delay in delivering the ct)py of the •h‘cree wjjs dtte to 
ihe fact that the appellant did not attend the eopving 
olhce n-ith the receipt It wins also explained <m 
heindf of the appellant that a copy of the deeree nas 
not n|)plied for uith the jndL-ment as it n-ns not 
kn-ovn that a copv of fhe ih>cree uas re<|niied to 
make the memoranduni of np|ieal valid- 

/b*/d, (1) that tin'menu randiim of a|)pea! shon'd 
lie consideretl to have actually heen lile<l on rho l.*>iii 
Deceinher; 

(2' that the time oeeiij.jetl in obtainliiga e<*pv «.f tin* 
doi-ree could not bo excluded in comjniriii'.'' ill-' pcrio'l 
of limitation; 

(:i» ihatihe delay in obtaining nml tiling a eopv of 
the decree had not been KUtlicieiitlv explained. 

Appeal against the decree nf the District 
Judge, Uhaiidara, tinted the 1 !»th July 1910, 
coiifirtning the deeree of Mr. Laxriii Narayan, 
Suhordiimte Judge, Halaghat. dated tiie 10th 
February 1010. 

Kao Kahadiir 1^ /?. Pmulit, for the Ap¬ 
pellant. 

Mr. M. }[. Mubid, foi’ tlie Respondent. 

JUDGMENT.—This is an appeal from 
a decree of the uisttiet Judge, lihandarn, 
which bears date the lOtli July 1010 
and was actually sigi.ed on the 2lst 
Copy of the District Judge’s juilgment only 
was applied for by post on the Uth Sep- 

tember and de.spatched on the 26th u/em, so 

that the time requisite for obtaining thi.s 
copy was Ed days. No copy of the District 
Judge’s decree was applied for till tlie 28th 
October, but tlie memorandum of appeal to 
this Court was presented along witli the 
copy of hU judgment on the dl.st iWem, the 
appellant’s Counsel intimating that he pro- 
po^ed to file later a copy of the decree ap¬ 
pealed from.^^ Ratten. O. J. C., admitted 
the appeal subject to the question of its 
being admissible without a copy of decree”. 

The copy applied for on the 28t.h October 
was ready on the 12th November but was 
not actually delivered till the 14th December. 

A detailed explanation of tlie delay in taking 
delivery has been put in by the appellant 
and supported by an affidavit. The copy 
was actually filed in this Coart on the 15th 


December and I am asked to accept the 
me?norandum of appeal as if it liad been filed 
with this belated copy on tlie I5th Decem¬ 
ber. Con.sidered altogether apart from sec¬ 
tion 1 2 of the Indian liimitation Ae(, 190.S’, 
the period of limitation pi’eserihed for this 
appeal expired on tlie 17th October. 

1 he appellant cannot claim for himself a 
more advantageous position than if he harl 
actually filed his nietnoranduni with liolli the 
copies required by law on the UUi December. 
I'or till that date there was in fact no legal 
memorandum in existcneersee AV/r- 

}'n,h V ytuitaminn* (!ajri{\)^Akhnr Mi /faw- 
chnuil (2), fifuiiniui Prnfuvl v. Kalin (3) and 
khni'lr Siniil-iri v. fnnnemlra Sath (4). 
Now, assuming that all the period from tfie 
2'^th (I'tolier to the llfh Dec^uiheT'could lie 
excluded under section 12 (3) of the Indian 
I.irnitafion .\ct, 19l)>, in computing the period 
of limitation prescribed fop tlii.s appeal, the 
memorandum might he regarded as presented 
on the '^^th (149 Id 4S) da}'. I'he con¬ 
tention for the appellant is that the right 
of appeal was subsisting on the 28th October 
when tlie application for copy of the decree 
was made, and that consequently the ex¬ 
clusion .sanctioned by .section 12 (3) nfore.said 
i.s claimable. This contention fitr-i.s some sup¬ 
port in Mohmnd ^iyadat-nn-nis-ta v. Muhammad 
(o), Tukarum flopnl v. Pandtirang (6), Fan- 
dhannath v. Shankar (7) and Venkata Rao v. 
Venkatachnlam Chetfy (8). In none of the.se, 
however, was any copy which the law requires 
t<i he filed with the memorandum of appeal 
applied for after the expiry of the period al¬ 
lowed by the limitation schedule and extended 
by section 5, Indian Limitation Act, 1S77. In 
the two Rom bay cases no copy of judgment 
seems to have been applied for, and in the 
Allafiabad case copies of the decree and 
judgment were applied for together on the 
very day tlie period prescribed by the limita¬ 
tion schedule read with the first paragraph 
of section 5 of the Limitation Act ended. In 
M'Jimud Siyadat-un-nissa v. Muhammad (5) it 

was sOfid,— 

There can be nc doubt tliat. if the time 
within which an appeal may under the law 
of limitation he presented is allowed to expire 
and the decree to become final, the subsequent 

\\\ * 887 . 

(3) 17 A. 53< |), iL')3. 

(4) 0 C. W. N. 2SJ at p 286. ( 5 ) iq a o,.y 

(6)25 li ‘ (7) ‘>5 D 586 

(8) 28 432; 15 M. L. J. 109 
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presentation of an application for copies of the 
decree and judgment cannot entitle the ap¬ 
pellant to prefer an appeal by excluding from 

computation the time requisite for obtaining 
copies.” 

The soundness of this dictum is demons- 
treble arithmetically; for if the period of limit- 
ation prescribed for an appeal is 90 days and 
neither of the necessary copies is applied for 
till the 91st day, deduction of the time re¬ 
quired for obtaining the copies could not 
possibly reduce the period between the date 
of the decree and the presentation of a com¬ 
plete memorandum of appeal to as little as 90 
days, unless indeed time prior to the applica¬ 
tion for copies could properly be deducted, a 
course the possibility of which was recognised 
in Saminatka Ayyar v. Venkatasntha Ayyar (H). 
The question for determination in tlie present 
case seems then to be when the time requisile 
fcr obtaining a copy of the District Judge’s 
decree began. 

Ordinarily, the answer to such a question 
will doubtless be that tlie time requi.site for 
obtaining a copy” does not begin till an ap¬ 
plication for copy is made: see Bechi v. Ahsan- 
nllah Khan (10). But can it reasonably be 
held that a person desirous of appealing may, 
as a matter of course, apply first for a copy of 
judgment, then—when he has obtained this 
copy before expiry of the scheduled period ef 
limitation—apply after expiry of that period 
for a copy of decree, and finally claim exclu¬ 
sion of the periods taken by the office for pre¬ 
paring both these copies? I think not. For 
such conduct some explanation should be 
forthcoming, and none has been offered in the 
instance now under consideration except the 
obviously inadequate one that till the 26lh 
October a copy of the judgment alone wns 
thought sufficient. In this connection it has 
to be remembered that while a copy of the 
decree is indispensable the Appellate Court 
may dispense with a copy of the judgment: see 
rule 1 (1), Order XLI, First Schedule to the 
Code of Civil Procedure. In the note attach¬ 
ed by the appellant’s learned Counsel to the 
memorandum of appeal it is stated that the 
omission to aply forcopy of decree whenapply- 
ing for copy of judgment was due to “error and 
an oversight”. The agent who acted for the 
appellant in the matter of this appeal has 

(9) 27 M. 211. 

(10) 12 A.4G1 


further explained in an affidavit that he did 
not know copy of decree was required to make 
the memorandum of appeal valid. This then 
IS not a case in which copy of judgment was 
applied for merely in order to enable the ap¬ 
plicant to decide whether he would appeal or 
not, and it is noteworthy that the oversight 
was not even remedied when copy of judg¬ 
ment was received, though the want of the 
more essential cop 3 ’^ should then have attract¬ 
ed attention and there was still ample time 
(about 3 weeks) before expiry of the 90 days 
allowed by articles 15h of the limitation 
schedule in which to apply for that copy. 
In the Madras High Court and in the Courts 
subordinate thereto there is a practice to ex¬ 
clude both the time taken for obtaining copy 
of the decree and the time taken for obtain¬ 
ing a copy of the judgment, even though the 
application for the one was madeafter the copy 
of the other was ready: see Silamban Chetty v. 
Biimiiytadham Chetty (11). in which, however, 
the learned Judges admitted the fairness of an 
argument that the time requisite for obtain¬ 
ing a copy is not necessarily the period after 
the date of the application therefor. No 
such practice i.s alleged to exist in the 
Central Provinces, nor, after 15 j'ears of close 
touch with civil judicial work, can T re-call a 
claim to exclude time, as is done in Madras, 
without regard to the expiry of the time 
allowed by the appropriate article of the 
limitation schedule. According to the 
Madras view, a parly might wait till the very 
last day of the scliediiled period allowed for 
appealing, then deliber.itely apply for nothing 
more than a copy of judgment and, final¬ 
ly, on receiving that copi', apply for copy 
of decree. In my opinion so vague an 
expression as * the time requisite for ob¬ 
taining a copy” should not be interpreted in 
a manner wliich will encourage procedure of 
this sort. A person who secures a decree in 
his favour obtains a valuable advantage which 
he should not be deprived of by any but an 
alert opponent, and I am, therefore, unable to 
think that the Legi.slature intended by 
enacting section 12 (3) of the Limitation Act 
to extend in effect the period in which the 
copy referred to in section 12 (2) ihid 
might be obtained or vice vena. That 


(in 21 M. L. J. 152; 4 Ind. Cos. 301; 9 .M. L. T, 
29; 1 M. W. N. 141; 33 M. 256. 
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separate applications for these copies will 

almost inevitably take longer to comply 

with than a single application for both is 

clear; for, in the former case, tlm labour of 

tracing the record has to be gone tlirough 
twice. 

I hold, tlien, that the appellant should have 
applied for copy of decree at any rate on re¬ 
ceiving copy of judgment and consequently 
that he cannot claim to exclude any of the 
time subsequent to the 2Sth October, seeing 
that the preparation of tlie copy of decree 
took only 16 days. 

I'jven if tlie view be incorrect that the 
time requisite for obtaining a copy may begin 
before application for copy is made, there was 
in this case negligence which precludes me 
from excluding more than IS or 20 days at most 
of the period of 48 days which the appellant’s 
agent ^ took to obtain copy of the District 
Judge s decree. When filing the memorandum 
of appeal in this Court on the 8!st October 
the agent left with Counsel in Nagpur the 
receipt for the application filed at Dhandara 

on the 2Sth October. When he went to 
Bhandara on the 11th November, the 
date fixed by the oflice there for his first 
appearance, he omitted to take the receipt 
with him and consequently was not told 
when to attend again. Instead of arranging 
forthwith to obtain the receipt and to trans¬ 
mit the copy wiien ready to Nagpur he went 
to his home in a remote part of the Baihar 
tahsil and there fell ill. The copy was ready 
on the 12th November, but the District 
Judge not unreasonably declined to deliver 
it to a local Pleader who liad not the 
receipt to support his request for it. The 
obvious course of writing or going to 
Aagpur for the receipt and of appoint¬ 
ing a Pleader or other person with the 
District Judge’s approval to take delivery 
of the copy was not adopted. Eventually, 
when the Counsel in Nagpur was asked for 
the receipt he was unable to produce it 
though he ought to have known that without 
this document delivery of the copy would 
necessarily be delayed. There was thus 
carelessness and indiiference on the part of 
the appellant’s agent and of his Counsel, 
and I hold that these are responsible for the 

greater portion of the delay in obtaining 
delivery of the copy after it was ready 
on the 12th November. For this the appel- 
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lant must suffer : see Vithia v. fiahhya (12). 

The memorandum of appeal should not 
have been admitted. The appeal is dismissed 
with costs. In the Courts, below co.sts will 
be borne as already ordered. 

n-M - V I I. ^ ^^Ppeal disniiued. 

(1-) o N. Ij. Ii. 1 1,1,1 (jfj^ 


(s. c. 7 N. L. H. 72.) 

NAGPUR JUDfCIAL COMAUSSfOYFR’'-; 

COURT. 

Se< on’d Civil Api-eal No. 87 of 1908 

July 28, 190.^. 

Present-. — Mr. Stanyoii, A. J, 0. 

N A N H U JI — A p p E I. n .V r 

versus 

CHIMNA —Rssponde.st. 

unvcnnn.j hyirMemtion -Ili.jkf, un.l remiuJ''ol 

f>i/l>otliccnt,’r-loyccIos>ne-Con-l{f{on'7f <r.ly % ; ^ 
tra,i.^pu-ir~X<nic.--~R^yi,frafion. ' 

N.-Uliortlh- Transf.Tof Pr>pc-ilv Ad n.-rtl... i, t- 

co„(.ad Ac-, ,i„: ;r‘" 

tliecifion Ilf iiiuveaMi*.'-. ' 

/.'// V. Mo:/i ir 13 0 20 ^ n.li', i 

The ri-q.ts ami remedies of tho t! "'r*'- 

touisacn.m mud be regulated l.v the Courts m ‘ 

mg to the general law of contract, subject tu if, ' 
n-ples of justice, equity ami I ^ I" 

■ rig Courts in fl.Ls country under the authoritv^of \7p 
higlie.-t tribunal. • ^bo 

A mm.pe.ssessory liypotl.ecation of moveable. 
valid contract ami should be recor.-ni/ed r “ 

'■y .iK- Cnrts. The rirMs of the'’" ' 

entirely regulated bv the terms of 

hciween the parties. 6,. in iiavmentTf 7^ 

debt.he can compel delivery of the proiiertvor ol.r 
a decive forsale of the properiv if so vi;, *i 
thecuiumct. If the property is sininlv hvnf 
without any stipnlati-m as to the nianner 

..s |e ho ,K-»lt-i.l,,.he,,nly ren,o;]r, ;e„ " 

creditor IS to obtain a monev-docree'^ 

lien on the property and his right to sell. *” 

As the torni is understood in r« . 

can 1)0 im fnroelosure ileoroo. in io«i),.i-t'of . 

A contract for the cotnlitionfl rali „f i„, o7'r“ 
jnjo ,t^.t,c ,.h.,„.te ro ns the 

The nshts of a hypothecatee cannot be placed .1 
those of a mort-anoe tvithout possassion n^1 
unrcKtstercd mortsap-e, nor shonlll ther ho r " 

as inferior. The lien of a hcpthecato/ ° 
forced anainst snhscqttcnt ttWeraer Jhl"""' 
of the hrpothecation, tvho have taken in -Zd "r 
and tor vainc the hypothecated proport?^? 

tianslerorin actual possession thereof ^ ^ “ 

It it snbscc|ucnt transferee of mo'veablo > 
not,CO at the time of l.is transfer 
property is already hypothecated to s ’ ■ 
aott for a latvfnl dlnfL „ra “t‘he .“ehl I P''- 

hypothecat.on to the sante evtenras Ids 
The notice tnnst, hoivcvor, l,c actual notice 
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A transferee is not put upun ini|uiiy of any kiiul if 
tliere arc uircumstances which do not raise a reason¬ 
able ))resumption that the transferor in possession of 
the property 1ms no n>ht to make tlie proposed 
transfer, or that the ^iroperty is already subject to 
some liability. ' 

A prior hypothecation of moveable projicrtv Avith- 
out possession is not postponed to a subsequent 
transfer of such property by the person in possession 
thereof, if the subsequent transferee has actual notice 
of such hypothecation at the time of the transfer 

Pona V nao,2C. l\ L R. lOS; Bausidhar 

y. Soiit Lnl^ 10 A. I tiS, relied upon. 

I he regiatraiion of a tratisaction wlu*reby inoA'(*ables 
are )iyi»othecated without posscs.sion, is no notice, 
constructive or otherwise, of such transaelion to a 
subseipjont purchaser from the jicrson in physical 
possession of the propertA'. 

Appeal against the decree of the District 

Judge, ChhindwartT, dated the 21st Novemher 

1907, modifying the decree of the Submdinate 

Judge, Chhindwara, dated the 22iid August 
1907. 

!Mr. O'. L. SubliPfliir, for the Appellant. 

Mr. Krishna Kao Bhafak, for the Kesnond- 
ent. 

JUDGMKNT.—Tlie suit out of whicli 
this appeal has ari.-^en is based on a mort¬ 
gage-deed, dated 2Jth March 1902, exe¬ 
cuted in favour of the plaintiff by the first 
defendant, Deoha. 1 he prircipal sum secured 
by the deed is \U s03 and the property com- 
prised in it is thus described,— 

(1) Crops of all kinds, khaiif and rabi\ 

with kadci and bhoifsn^ annually 
pioduced in liuld.s Nu.'^. 1(J and 12; 

(2) A tiled hmist* and a kolha with 
c/oipri and compound, north (o 
south 30 cubils, and west to east 
35 cubits;! 

( 3 ) 20 cows, 2 she-bulfaloes with calves, 
and 8 bullocks. 

Xolwifbstanding tlie deed, the whole of the 
above properly leniained in the hands of 
tlie mortgagor, Jleolm, who subsequently .<:old 
the 2<> cows to the .second defendant, 
Chin.Tia, (*ne .‘•he-bufTalo and calf to the tliird 
defendant, (lanpati, and two bullocks to the 
fourth and (iftli defendants, Asararn and 
Phusra j. 

The plaintiff Hied (lie present suit against 
the al o\e (ief( ndaiits, claiming Jbs. -i09-lU-0 
as the balance due on the mortgage detd, 
toge her VAiih costs and future interest, or 
in delaulr, foreclo.sure of the mortgage as 
stipulated in tlie deed. The first and tliird 
defendants admiited tlie claim, the latter 
confessing in his written statement fliat he 


had purchased the buffalo and calf Avitb 
notice of the mortgage. He retracted this 
admi.saion subsequently. The other defend¬ 
ants, with whom we are now concerned 
pleaded,— 

(a) that the cattle purchased by them 
were not of those hypothecated; 

( 5 ) that if they were, these defendants 
had no notice of the hypothecation 
when they made their purchases. 

The first Court found that all the cattle pur¬ 
chased I>y the defendanfs Nos. 2, 3, 4 and 5, 
were from those referred to in the said deed, 
and that the purchasers had notice of the 
hypothecation at the time of buying. 

* * * m 

Ihe Subordinate dudge pas.^ed a foreclosure 
decree, under section 80 of the Transfer of 
Property Act, 1882, covering indiscrimi¬ 
nately all tlie property, moveable and im¬ 
moveable, comprised in the said bond. All 
the defendant.s were ordered to pay Hs. 470-6-9 
on account of principal and interest (in¬ 
cluding future interest) due on the bond, 
and Rs. 132-10-0 for costs on or before the 
22 nd February 1908, or in default to suffer 
foreclosure of the mortgaged property. To 
the description of that property, as al¬ 
ready given above, were added these 
Avord.s,— 


The hyputheciited cattle in the hands 
of the defendant.s Nos. 2 to 5 shall 

also he liable for the claim.” 

* * # # 

Against the above decree the defendants, 
Ch imna, Asararn and Phu.sraj, appealed to 
the District Court, and that tribunal, find¬ 
ing upon tlie evidence that these defend¬ 
ants had made their purchases Avithout 
notice of the mortgage, hut witliout decid¬ 
ing whether or not the animals tlioy pur¬ 
chased Avere among those liypothecated, al¬ 
lowed the appeal and discharged them from 
liability under the first Court’.s decree. The 
District Judge had no alternative except to 
leave tlie remainder of the first Court’s decree 
standing, and the result is that the defendant, 
Ganpati, by virtue of his purchase of one 
hypothecated buflalo and calf, may redeem 
the whole mortgage and claim Deoba’s bouse 
and premi.'^es and his crops for every future 
year, without apparent limit, in two fields in 
some unstated village. 

The plaintiff bus jnoAV made the present 
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appeal against the decree of] tlie District 
Judge, and he claims restoration of the lirst 
Court’s decree against the discharged de¬ 
fendants. The only ground taken is that, 
since plaintiff’s mortgage was a registered 
transaction, the parchasers-defen.lants must 
be presumed to have notice of it, and the 
onus should have been thrown on them to 
prove want of notice, a fact as to which they 
had adduced no evidence whatever. 

This appeal could be disposed of in a 
few lines, There are authorities for the 
proposition that registration of a transac¬ 
tion affecting immoveable property exceeding 
Rs. 100 in value is notice of such transac¬ 
tion to persona subsequently dealing with 
the same property, though even on this 
point there is considerable divergeiice of 
opinion in this country, itut I am very 
clearly of opinion that registration of a 
transaction whereby moveables are hypothe¬ 
cated without poja.session, is no notice what¬ 
soever, constructive or otherwise, of such 
transaction to a subsequent purchaser of the 
same moveables from (he pt^rson in physical 
possession thereof. Therefore, the appeal is 
radically unsound and could he di.^posed of 
upon the short ground that since tlie pur¬ 
chase was made without notice, the plaintitf 
cannot folhw tlie hypothecated cattle into 
the hands of the purcha.sers. 

Dut it is very common, especially among 
the agricultural classes, to borrow money 
upon tbe security of cattle and other move¬ 
ables, wliich are not given into the posses¬ 
sion of the lender, but remain with the 
borrower. »Such transactions are generally 
embodied in a deed, and sometimes such 
deeds are registered. In general, .such 
hypothecation of moveables accompanies a 
mortgage of immoveable^*, as in the present 
case: but I have seen instances where the 
transaction was confined to chattehs only. 
There is great diversity, and much con¬ 
fusion, in the manner in which the Sub¬ 
ordinate Courts handle such transactions, 
and the absurdity and difhculty to wliioli 
I have drawn attention in the present case 
are by no myalls uncommon. It, therefore, 
seems expedient to make an endeavour to 
set out, what appear t.) me to be, the legal 
rights arising out of noii-possessory hypotlie- 
cations of moveables, and the form and 
extent of the relief wliieli can be given by the 
Civil Courts in respect of them. 


The matter is one upon which the Iruliati 
Legislature is .silent, at leait so far as the 
territorial jurisdiction of tliis Cnirt is con¬ 
cerned. Tlie term mortgage’ is an ab->oliite 
misnomer as applied to .such transactions. 
In tlie Transfer of Property Ac’, ami every 
other enactment of general applicainlity to 
Britisli India and to Herar, the word is 
used to denote transactions allectii g im¬ 
moveable property only. The In Jinn Con¬ 
tract Act, 1672, contain.s the only statutory 
provisions which 1 know reg.irdnig tratnac- 
tions in thi.s country wherein money in 
a'lvaiiceil upon the security of moveables. 
1’he enactment deal.s with one f.»rni only of 
such transactioh.s, called a ‘pi«dge.’ It is 
an indispem-iable element of every pledge 
that, pemling the discharge of the pe¬ 
cuniary obligation, tbe piooerty, which 
constitutes the .'security for i/, should bo 
delivered into the physical pos^es-ion of the 
ple<lgee; and tlie statutory pTovisi-ms cannot 
be applied to a casein which this is m t done. 
For the liypothecation of movealiles which 
remain in t!ie hands of the birrowci* no legis¬ 
lative provision is f irthcoming witliin the 
territorial jurisdiction of this Court. 

Such transactions are known to Knglish 
Inw (tiiough they are ie»t common in practi:e ) 
as iiiorhjiiges tij p>'ison<tl C'/u/ ', an I he ir some 
analogy to mortgages of laii'l They are 
generally effected in Lngland I>y a deed of 
assignment securing tlie piynient of money 
at a fnliiro day, with a piMviso that the 
debtor shall remain in possps-inn of the 
goods 80 assigned until he make default in 
payment, upon which the mortgagee stnill 
have power to take possession of the goods. 
By the rule of Fnglisli Lwv tlie property 
in the personal estate so m irtgageil prsses 
by the deed to the mortgagee, wliile tho 
mortgagor retains possession nf it as a 
trustee of legal estate, and has an equity of 
redemption, after the manner of a mort¬ 
gagor of realty, liut the nice distinction 
between legal and equitable esfite, s) com¬ 
mon in Knglish Law, is nut n fiction which 
has been ad()pted in india, except, pei-haps 
in the Pre.sidency Towns. Kven in Kngland 
a conti-act for the non-p^/ssessory hypotheca¬ 
tion of moveables is oidy partially recogni/.- 
ed. The c .'01111011 law repudiates the 
hypothecation of chattels or moveibles in its 
general an 1 extended signilication; for, if 
parties who liad bought things in a public 
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market, or in the ordinary way of trade 
of persons wlio had tlie possession and 
visible ownership of them, were liable, after 
they had paid the purchase-money, to be 
called upon by third parties who had secret 
charges or liens upon such goods for further 
payment, all public confidence would be 
destroyed, and trade and commerce annihilat¬ 
ed. but the law permits goods and chattels 
to be subjected to what is called, by Con¬ 
tinental jurists, imperfect hypothecation, f. e., 
a debtor may, by deed under seal, grant to 
his creditor a right to seize and sell a speciH- 
ed chattle, all his goods and chattels general¬ 
ly, in satisfaction and discharge of the debt 

in case of the non-payment thereof at an 
appointed period. Such a power gives the 
creditoi no right to follow the goods into the 
hands of third parties; hut so long as thev 
remain m the pn.ssession of the debtor himself 
and continue his property, the creditor may 

seize them in the .same way that a landlord 

distrains and sells the goods and chattels of 
his tenant on the demised prenii.ses for rent 

m arrear. L Addison on Contracts, 1 Otli l-Jdi- 
t.on, page.s 7(i5, 76(i; Chi,Ml y. (l„hn-nrfhy 

,V'i. Nt/amtis (2)]. The 

bnglish haw also recognizes liens on ships 
cargoe.s, and merchandise: hut in these cases’ 
the delivery of a bill of lading or dock 

warrant would give constructive possession to 

tlie pawnee, and tlie tran.saction would in 
law amount to a pled 4 ,^e 

We have seen thar the Indian Contract 

toq’ Transfer of Property Act, 

1882 do not recognize the non-possessory 
l)ypotliecation of moveables. Section of 
the^'after enactment, which follows 18 Eli/.., 
c. 5, IS carefully confined to immoveable pro¬ 
perty, and does not extend to moveables as 

IS the case with the English statute. Ido 
not think that this circumstance justifies an 
inference that the law does not disfavour the 
transfer of moveables in fraud of creditors. 

T think it IS merely an indication that the 
Eegialature has not deemed it expedient to 
enter upon any statutory treatment of the 
subject. I'or that reason, there is no enact¬ 
ment in this country analogous to the English 
Bills of Sale Acts. Tlie subject involved is 
one of contract, and I do not think it would 

"'ere practicable, 

(1) 0 C. (n. S ) 471. 

(2) 8 q. li. 90 S. C. (1840); Tj h. J. g. B. 35 . iq 


to apply the Hindu, Muhammadan, or other 
personal law to it. I think it is one of 
tho.,e case,s in which the general law of 
contract must be followed subject to those 
principles of ju.stice, equity and good con. 
science, by which the Courts in this 
country are governed under the authority 
of the highest tribunal. In the absence of 
fraud there is no inherent illegality, im. 
morality, or opposition to pnblic policy in 
the non.po.sse.s,sory hypothecation of move- 
ables and, therefore, a contract for such a 
hypothecation is a valid contract. It is a 
transaction which is customary throughout 
the country, and is suited to the circum¬ 
stances and business intercourse of the people. 

lere ore, it is one that should be recognized 
and enforced by the Court-s, subject to the 
principles already enunciated: - 
Three questions then arise, namely: 


Jiir. 6. 


(i) the rights of the ‘hypothecatee’ (to 

com a word) against the bypothe- 
cator; 

(u) the rights of the hypothecatee 
against third persons in respect of 
the hypothec; and 

(»0 the form in which the hypotheca¬ 
tion can be enforced against the 
security. 

As regards the first of these, the rights are 
entirely regulated by the terms of the contract 
between the parties, and. in the event of 
dispute, It becomes merely a question as to 
how far it is practicable to obtain enforce- 
ment of such rights by process of law - a 
matter which comes under the third of the 
above heads. If the contract is that, upon 
default made in payment of the debt the pro¬ 
perty hypothecated should be delivered to 
the creditor, the Court will compel delivery 
of such property if the debtor is capable 
of making delivery, whether the property 
so delivered be taken in satisfaction of 
the debt or as a pledge till payment is 
made. If tlie contract is that, on default 
of payment, the property is to be sold, 
the Court will give effect to it by order- 
mg a sale of the goods, if they are still in 
the hands of the debtor. If the property is 
simply hypothecated without any stipulation 
as to the manner in which it is to be dealt with, 
then tlie creditor’s only remedy seems to be to 
obtain a decree declaring his lien upon it, and 
his right to sell it: or, if there is nothing in 



Vol. X] 


INDIAN OASfiS 



NANHUJl V. CBIMNA. 

the terms of the contract repugnant to the 
grant or such a relief, the Court may even 
order such property to be sold. In the above 
cases we have analogies to mortgages enforced 
by foreclosure, by possession, and by sale. But 
itisquite wrongto suppose that any decree can 
be made in terms of section 86 or section 88 
of the Transfer of Property Act. That enact¬ 
ment has no application whatever, as was 
held in Misn Lai v. Mozhar Hussein (3), and 
that is why the decree of the first Court, so far 
as it related to moveables, is bad in form in 
the present case. There can be no foreclosure 
decree, as the term is understood in Indian 
law, in respect of moveables. A contract 
for the conditional sale of goods ripens into a 
sale absolute as soon as the condition is fulfil¬ 
led, and if it is a contract otherwise valid 
in law, then the Courts cannot delay tlie 
passing of ownership by such interference as 
is permitted by the Transfer of Property Act 
in conditional sales of immoveable property. 
The answer to tlie first and third of the above 
questions may be summed up in this, that tlie 
rights and remedies of the parties toacontract 
of hypothecation depend in every case upon 
the legal stipulations going to make up tiiat 
contract. If A simply hypothecates move¬ 
ables to B as security for a debt payable on 
a specified date, B's remedy in case of non¬ 
payment is to obtain a decree for money with 
alien declared on the hypothecated property 
in the hands of A, and thereafter to attach 
and sell that property; and he would 
equitably be bound to exhaust that pro¬ 
perty before looking elsewhere for his 
money. If the contract of hypotheca¬ 
tion included a stipulation that B could 
sell the property on default, the remedy 
would be the same. If the contract con¬ 
tained an agreement that, in default of pay¬ 
ment on due date, B should take possession 
of the property and hold it until payment 
was made, then B's remedy would include a 
right to such possession. Whether B 
could after that treat the property as a 
pledge is a question upon which I do not 
express any opinion. Finally, if the 
contract was that, upon failure to pay by A, 
B should become the owner of the hypothe¬ 
cated property which should be deemed to 
have been sold for the money advanced, then, 
on the expiry of due date without payment 
made, B’s debt would be disharged by the 
(3) 13 C. 202. 


transfer of ownership in the goods wlii<‘h 
would at once take place. 

It will thus be seen that, with the terms 
of the contract present as a guide, there need 
be little difficulty in adjudication between 
the parties to a contract of hyprjtliecation. 
It is only when third parties come in that 
diffi^’iilty arises, and a coriffict of equities fakes 
pL.e. That is the .second of the three 
questions above-mentioned. It is manifest 
that the rights of a hyp'dliecatees c *uld not 
reasonably be placed higher than tfjo.^e of a 
mortgagee without posse.ssion under an un¬ 
registered mortgage. But I am unaide 
to find any equitable ground upon which 
they should he placed lower. 1 think that 
if a subsequent transferee of moveable pro¬ 
perty has notice at the time of his 
acceptance of the transfer, that .such property 
is already hypothecated to a particular 
person for a lawful debt, he must be held 
bound by such hypothecation to the same 
extent as his transferor. Such notice must 
be actual notice. The transferee is not 
put upon inquiry of any kind if there 
are no circiim.slances going to raise a 
reasonable presumption that the trans¬ 
feror in possession of the property has no 
right to make the propo.->ed transfer, or 
that the property is already subject to 
some liability. This is the principle 
underlying section 108 of the Indian Con¬ 
tract Act, 1872, and I see no rea.son 
why it should not be made applicable, as 
far as possible, between a hypothecatee and 
a subsequent transferee of the same pro¬ 
perty. The law very strongly favours 
bona aJe purchasers for value of goods from 
ostensible owners in porseasion thereof, and 
there is practically only one case, that of 
stolen property, in which the rule, that “no 
seller can give to the buyer of goods a better 
title to those goods than he has himself”, is 
enforced against a purchaser in good faith. 
Even as to stolen property, there was con¬ 
siderable diversity of opinion wliile the 
Contract Act was on the legislative anvil. 
The Indian Law Commissioners originally 
drafted the section as one by which it was 
proposed to confer upon every posse.ssor of 
moveable property, irrespective of tlie 
origin and nature of his possession, the 
power of making a good title to a bona fi>le 
purchaser, provided the circumstances were 
not such as to raise a reasonable presumption 
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that the person in possession had no rieht 
to sell 8uch property. I’l.is proposal was 
largely base,! on the English Law, which 
makes vahd the sale of stolen goods where 

such sale is in market overt, and upon the 

argument that while the person from whom 
goods are stolen is often negligent, the pur- 
chaser ,n good faith is always blameless; 
by reason of which, according to the Law 
Commissioners, balance of equitable con¬ 
sideration IS on the side of a rule favour- 
able to the purchaser". They also 
considered that sound policy with res- 
pect to the interest of commerce points 
in the .same direction.” The proposal was 
however, negatived by the Select Com¬ 
mittee of the Legislative Council upon 
eight grounds which ab.solutely annihil.ited 
the arguments in support of it and carried 
conviction as to the preferability of the section 
which eventually became law. But, as I 
have said, stolen property is the only e.\cep- 
tioii to the rule in favour of a purchaser in 
good faith from a person in pos.session there¬ 
of as the ostensible owner. Therefore I 
have no hesitation i,, holding that no 
previous hypothecation of such property is 
binding on a subsequent transferee thereof, 
whether the transferor in possession be the 
hypothecator or any other person, it such 
transferee has no notice of the 'liypothe- 
cation IT hen he accepts the transfer in good 
taith from tlie person in possession of the 
property. 


Hutthis principle entirely disappears when 

It IS a case of a transferee with notice of a 

pnorhypothecation of theproperty taken by 

him. He cannot be classified a.s a tran.sferee 
in good faith if he enters into a transaction 
which IS designed, whether by him or his 
transferor, or which, without any design, 
operates to defeat a prior legal existing 
right. In that case the rule in section 108 
of Contract Act applies, and the exceptions 
appended thereto cannot control it. It is 
of the very essence of those exceptions that 
they should lie confined to tiie protection 
of transferees in good faith only. This was 

tlie principle applied by this Court in /Vma 

V. Oanpa£ Lim (1) [the head-note to which 
is incomplete and misleading, and \i\Rnmati~ 
n<t V. Rantji, Second Appeal No. 20i) uf 
1883. It is further supported by the ilicta 
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inlfr'f Therefore, I 

hold thaf a prior hypothecation of moveahle 

p operty without pos.session is not postponed 

to a subsequent transfer of .snch property 

y the person in posses.sion thereof, if the 

subsequent tranferee has actual notice of 

hypothecation at the time of the transfer 

being made to him. I am fortified in the 
views adopted above namely.-— 

(1) that a hypothecation of moveables 
without delivery of possession is 
valid and enforceable except against 
snb.seqnent purchasers of the 
hypothec without notice, and 
U; that registration does not operate as 
. notice of such hypothecation 
y the judgment of Ismay, J. C., in HuHnand- 
«« V. hanahiyalal ( 6 ). 

In the presentca.se it has been found to be 
t.ie fact that the respondent to tlie present 
appeal had no notice of hypothecation in 

hvnnfl "V Oierefore, snch 

tho^rh '\ienforced against 

em because they are purchasers for value 

Of notice, purchasers’ 

in good faith, of the cattle sold to them by 

the owner in possession thereof. This appeal, 
therefore, fails and is dumissed with costs. 

(0)10 A. 1.13. ^-^PPeal dismissed. 

H'y) 1« C. V. L. n. 43. 
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Joint crdilors-^Payninil to onr of joint creditors- 
iMicIher ni>crnles us a dischurye of the debt—Punment 
fo one in fraud of (ho rest - Whether valid dis. 
chanje-llinda Laiv- Joiat family^Dvbt due to the 
fainihj—Sitif by Manayer fur its cnjorcemcnt— Right to 

suc~(h,nss,o„ to implead the other co.^^ircencrs- 
Miiintainabthty of (Uc suit.. 

AssuiTiing timt paymout to ono of aevcml joint 
creditors oi>orates in law as a payment to a]I, tho 
rule will not apply wlierc the payment is made 

naudulenlly to one ol the creditors and not for tlio 

wiiotit of all. 

liaiktinfanath Chahrabarli v. Hara Lai Pal 
Choivdhry, 13 C. L. J.234; 9 Ind. Cas. 116; Veera. 
envmy .Ya-cAv r v. Ibrahimsi Rowthcr, 19 M. L. J. 22l{ 
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6 M. L. T. 209; 1 Inil. Caji. 200; v. Fynnij, L. II. 

12 E<i. 69; 40 L. J. Ch. 404; 10 W. 11. 710, rcl'envil t-». 

Qu.iTfj—Whether pavinent to one of sevoral joint 
creditors is a valid payment toall? 

B/irbar JXoran V. 20 M. ki', 

doubted. 

Veerunaiiimi Xficikcr v. IbrnlKimsn Il)irlht'r, 19 M. L. 
J. 221; o M. L. T. 209, I Ind. Cas. 200; R ir.ut/^.ncmi v. 
ilitniondif 20 M. L. J.709; 7 M. L. T. iio3; I M. W . 
N. 550; 5 Ind. Cas. 349, Uaina.'^itcini CIteffI v. Mnitikkti 
Mudeley,d fd. L. J. Il'isenimm Uryain v. Jtuhm- 
unni8$a Bcgnm, 13 C. L. J. 3; 8 Ind. Cas. 837 aii<l 
Adaikalnm CItetty v. itariinuOiu, 22 M. 320, rcfrrn-d 
to. 

Where a debt is due ami owinif to a joint llimiii 
family, the ilaiiagor of the family can siu* for its en¬ 
forcement withmjt joining the other nietnher.s as 
parties. 

Kiifhen iVn^/nni v. liar Karain Simjli, 15 ^V. .N’. 

321; 21 M. L. J. 378; 8 A. L J. 256; 9 M L. T. 313; 13 
C. L. J. 345; 9 Ind. Cas. 739, followed. 

Antlioritiea on the sul>jeets reviewed and disen.-^sed. 

Appeal against tlie decree of the Siihonli* 
nate Judge’s Court of Tiniievelly in O. S. No. 

22 of 1908. 

The lIon’bleMr. T. \'. Sealmgiri Aiynr and 
Mr. P. Ktindn Panickar^ for the Appellants. 

Messrs. K. N. Aiya and Srimeasu Aiyir, 
for the Respondents. 

JUDGMENT.—The suit from wliicli 
this appeal was preferred was instituted by 
the plaintilf us the Manager of an undivided 
Hindu family to enforce payment of the 
amount due on a mortgage band e.vecuted by 
defendants Nos. 1 to lb. Tlie 16th defendant, 
in wbo.se name the bond stood, is the eldest 
of the three sons of the plaintilY, and was 
brought in a.s a party on account of the plea 
of defendants Nos. 1 to 15 that the debt was 
due to him alone and not to liis family. They 
also pleaded that they bad paid to the I6tb 
defendant, prior to the suit, a .sum of Hs. 650 
towards the interest due on the bond, and that 
subsequent to the suit, they deposited the 
total amount due on the bond witli the South 
Indian Dank, which amount the 16th defend¬ 
ant was at liberty to draw on e.xecuting a 
bond to indemnify them against any claims 
that miglit be made by the other member’s of 
his family. 'I'lie 16tl» defendant also claimed 
the debt as his own, and set up that the 
family became divided on the 17tli of Decem¬ 
ber 1904. The Subordinate Judge held that 
no division took place as alleged by tlie l6th 
defendant, that the debt was due to the fami¬ 
ly of the plaintilf and the 16th defendant, 
that, although the bond was executed in the 
16th defendant’s name, it was really taken 
by the plaintilf for the henelit of the family. 


that the payment of Hs. 650 was not made 
prior to the suit, and that both the payment 
and the dep'i'it were not /• Dia Jnle act.s, hut 
the re.sult of collusion between the flelendants 
Nos. 1 to l.b and the lOtli defendant, with a 
view to defraud the otlier mernber.s of tlie I'.th 
defendant’.s family, and heaocordingly decreed 
the whole of the claim inatle in the plaint. 

Tliisappeai ha.s been preferred by thedehtors. 
It is contined to the Sub irtlinate Judge’s 
disallowance of credit h-r R-a. 650 alleged 
to have been paid to the 16th deferidant prior 
to the .suit and to the award of interest on 
the principal ?immint sab.^equent to the de- 
po.^it made by the debtors in the South Indian 
Hank, and of tlie phiintilf's cost.s against the 
dehtois, but the points involved in appeal re¬ 
late to ail the questions decided by the 
Subordinate Judge. 

^Ve have no hesitation in concurring with 
the Subordinate Judge that the partition set 
up by the l6th defendant is not pi'oved. 
There is noformal instrument of pai-tititim, and 
the only oral eviilence adduced to prove it is 
tlie testimony of the 16th defendants himself. 
He relies on E.xhihit Ilia yuhl'isl e.xecuted in 
his favour by his hither, the plaintilf, autho¬ 
rising him to conduct tlie trade of the family 
at Cochin and Eottayam. and containing cer¬ 
tain other provisions witli respect to that 
trade, as well as with respect to hi.s rigiit in 
tliH rest .if the propei-ly belonging to tlie fami¬ 
ly. ljutthehuiguageof the instrument and tlie 
l6tii defendant’s deposition both show that 
though some negotiations went on for eject¬ 
ing a division they were never completed 
and tiiat the family continued undivided. 
It i.s not contended by the 16th defendant 
that tlie debt belonged to himself if the 
family did not become divided. 

The next (luestimi for decision is, whetlier 
the payment ami tlie deposit pleaded were 
made bona by the debtors an-l ai’e binding 
on the family. On this que.stion also we con- 
llrm the tindings of the Subordinate Judge. 
The fourth defendant, when examined as a 
witness, swore tliat he was not aware of the 
e.xiatenco of the fdaintilf at all till shortly he- 
for the suit, hut this is an absolute falsehood. 
Defendants Nos. 1 to 15 had dealings with 
the phiintifTs family for a considerable time 
before tlie e.xecution of the bond, Exhibit A. 
Exhibit H show’s that some months before 
the date of lOxhihit A, the plaintilf demanded 
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payment of the amount due by the defend¬ 
ants but tliey were unable to pay. The 
bound itself was taken from the defendants 
by the plaintiff himself in the absence of the 
16tli defendant and it was produced in Court 
by the plaintiff. Tlie correspondence between 
tlie debtors and the Idth defendant, which 
culminated in the payment and deposit 
in question began with an attempt on the 
part of the debtors to take advantage of the 
differences in the creditors’ family. They 
gave the Ibth defendant notice on 4th June 
1006, (Exhibit XI), that they were ready to 
pay the amount of the debt, and the 16th 
defendant had failed to go to them as pro¬ 
mised with the mortgage-bond for the pur¬ 
pose of receiving the money and making an 
endorsement of discharge thereon. The sub- 
se(iuent correspondence, fully set out in the 
judgment of the lower Court, shows that 
they were surprised of the fact that the 
16th defendant was not in possession of 
the bond, that, in consequence, they de¬ 
manded it of him, and that he agreed to 
give them a bond of indemnity instead, and 
that the 16th defendant, discovering their 
device, charged them with making a mere 
make-believe assertion of readiness to pay 
without being in possession of the money 
required for payment. This correspondence 
ended on the 30th of June 1906. The plaint¬ 
iff launched his suit on the 2nd of July 
1906. Summonses in the suit were taken to 
the residence of the defendants on the 15th 
of July 1906, but were not served on them on 
that date. They then deposited most of the 
amount due on the ISth of July 1906 in the 
South Indian Bank. They state that on the 
1st July 1906, that is, on the day previous to 
the institution of thesuit, they had paid Rs. 650 
to the 16th defendant and produced a receipt 
bearing that date for the amount. We agree 
with the Subordinate Judge that the cir¬ 
cumstances of the case are in favour of the 
conclusion that the payment was not really 
made on that date, and that the receipt 
was ante dated so as to secure evidence of 
payment before the institution of the suit. 

We concur with him also in the reasons 
given for his finding. We may add that the 
defendants had not produced their day¬ 
books, which must presumably have been 
written up from day to day and would, there¬ 
fore, be strong evidence of the actual date of 
payment. 


Mr. Seshagiri Aiyar has argued two ques- 
tions of law arising on these findings. He con¬ 
tends that, whenever the payment may have 
been made, it was binding on the plaintiff, 
as payment to one of severe! joint-creditors 
must in law be deemed a valid payment to 
all, and he relied on the decision Barbar 
Maron v. Ramanna Gounden (1). That deoi- 
Sion may be taken to support his contention, 
but the authority of that decision has been 
considerably shaken by subsequent rulings of 
this Court See Veerasamiaicker y, Ibramsa 

(2) and Ramnsawmi v. Muniandi 
to;, bee also Hussainara Begam Rahim- 
unnesia Begam (4). The cases of Ramasawmi 
thetly v. Manikkam Mudeley (5) and .Idat- 
kalam Ghetty v. Marimuthu (6) do not really 
support the appellants’ contention, as they 

■ j . I a t as the bonds 

stood in the name of one member only of 

the family, payment to him would operate 

as a valid discharge We do not, however, 

consider it necessary to decide the point in 

this case as the evidence shows clearly that 

the payment to the 16th defendant and the 

deposit were not made for the benefit of the 

plaintiff’s family, but was tendered to defraud 

its members other than the 16th defendant 

and in collusion with him to support his 
undivided claim to the amount due under 
the bond. A.ssuming that the payment to 
one of several joint creditors will in law oper¬ 
ate as payment to them all, there can be 
no doulit that the rule will not apply where 
the payment is fraudulently macje to one of 
the creditors and not for the benefit of them 
all. That question has recently been fully 
discussed by Mookerjee. J., in Baikunthanath 
Ckakraharh v. Hara Lai Pal Chowdkury (7); 
where the authorities on the point have been 
fully considered. This Court has held the 
same view in Veerasawmi Nm'cker v. Ibramsa 
Roiother (2). [See also Halsbury’s Laws of 
England, Volume VII, page 456, paragraph 
930 and Piercy v. Fynnyi^)'], In Barbar Maron 
V. Ramana Gounden (1) it was observed 
that the payment in the case was unaffected 


(1) 20 M. 461. 

R ^ 253; 1 M. W. N. 550; 

6 hid. Cas. 343. 

(4) 13 C. L. J. 3; 8 lud. Cus. 837. 

(5) 9 M. L. J. 155. 

(6) 2^ M. 326. 

(7) 13 C. L. J. 231; 9 hid. Cas. 116, 

(8> 12 Eq. 69; 40 L. J. Cli. 404; 19 W. R. 710 
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by fraud. We are, therefore, of opinion that 
the payment and deposit in this case could 
not bind the plaintiff or his family. 

The other contention of law argued is, that 
as the debt belongs to all the members of tlie 
family and as two of tlie plaintiff’s sons are 
not parties to this suit either as plaintiffs or 
as defendants, the suit is not maintainable. 
It is not denied that the suit was instituted 
by the plaintiff in his capacity as manager of 
the family; but this, it is argued, is insufll- 
cient. There has been considerable conflict 
of authority in the Indian Courts on the point 
raised, but we are of opinion tliat the deci¬ 
sion of the Privy Council in Kisheu Pcrsh-nl 
V. 7/or Xnrain Singh (9) has practically settl¬ 
ed the point. Before referring to their Lord- 
ships’ judgment and considering its effect, it 
may be desirable to refer very briefly to the 
state of the case-law in the High Courts. In 
Kannn Pisharoihly v. Narayanan Samaya^ 
jipail (IG) it was held, with reference to a 
sabhayngam or assembly of religious Bralimins 
in Malabar, tliat some amongst their mem¬ 
bers appointed a.s agents for the management 
of the property of the assembly could not 
maintain a suit in their own names fiir eject¬ 
ment of a person in unlawful possession of its 
property. It will be observed that the sabha- 
yagam was merely an artificial combination of 
persons and that its agents possessed no 
powers under tlie law of tlie country, but de¬ 
rived them solely from their appointments 
as agent by the sabhayagain. It is, no doubt, 
well-established law that a mere agent 
cannot maintain a suit in his own name with 
respect to property belonging to his principal, 
wliatever powers of management he may 
have with regard to it. In Aninachella v. 

I ythiUnga (11y this Court decided that a suit 
for possession of family property could be 
maintained by the managing member alone 
In his capacity as managing member. The 
same principle was applied in several subse- 
Quent cases where the question was whether 
a decree against a managing member in liis 
representative capacity would be binding on 
the family. See I’iraraguvamma v. Snnnd- 
rala (12); Hamahrishna Namasioaya 

21 M. L. J. 078; 16 0. W. N.321; 9 Ind. Ca.-?. 
739; 8 A. L. J 266; 9 M. L. T. 3-t3; 13 C. L J. 345. 

(10) 3 M.234. 
til) 6 M. 27. 

(12) 8 M. 208. 

(1«) 7 M, 295. 


UuHiah V. Veeram^nal (M); Onrurappa v. 
Thunma (lo). In Ilamaya v. Vp.nhafmfnar,i 
(UJ), it was held that when a suit is institut¬ 
ed by the managing member as sucf), the 
omission to include the other members of the 
family as plaintiff.s would he regarded only as 
an errorof mis-description and the suit would 
be considered as properly laid. In AJngappa 
Cheffy V. Vellian ('hetty (17), on the other 
hand,a suit was held to be bad on the groiind 
that all the members of the family to whom 
the money sued to be recovered belonged 
had not been made plaintiff-, before the 
period of limitation to the institution 
had expired. Hut the decision seems to 
be based on the ground that all the members 
of the family were carrying on a partnership 
trade and that in such a case all the partners 
should join as plaintiffs. And reliance was 
placed on Ramsebuk v. Ramlall (ig) 

winch was also a case of partnership 
business carried on by the members of a 
family. See ahso hnamudin v. LUmlhar (pj). 
In Adaikahim Chetfy Marimnthu (li), a 
suit by the managing members alone wa.s 
sustained. Hut this decision may perhaps 
1)6 regarded as proceeding on the special 
ground that tlie bond sued on was in the 
name of the managing member only. Jn 
Angamuthn Pilhy v. K^hindavelu I’Play 
(2G) a suit for the recovery of land was held 
to be not maintainable by the managing 
member alone, even if it appeared that he 
was suing to enforce the right of tlie whole 

family. The question arose again in .Wm 
Pi'tar V. Veeraragavan U) with res- 

pect to the manager’.s right to sue for money 
on behalf of the whole family. In that case 
the rule laid down in Allagappfi t'hHtyy, 

\ lUian^ Chctty (17) was preferred to the 
proposition laid down in Arun<\ch<^Ua y 
Vythilivga (11) but several of the other 
Madras cases referred to above were 
apparently not brought to the notice of tlie 
CourL The rule laid down in AnniarhAla 
V. Viithilinga (li) was uplield in Va.UJal 
V. Shah Kushal (22), although in two 

(J4) 10 M. 283. 
do) 10 M. 316. 

(16) 17 M. 122. 

(>7) 18 M. 33. 

(IS) 6 C.8l0i8 C. L. R. 457. 

(19» 14 A. .524. 

(20) 23 M. 190. 

(21) 32 M. 284; 6 M. L. T. 3'.1: .j i,,,! Cas 38 

(22) 27 B. 157. ■ 
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previous cases — Kuliihis v. }\'afhu 

BhitgiviDi i'l'.l) and Bninkriifhna Mnypshwar 
Kuntp V. The Municipulitu of Mahal (24) 
a contrary view had been lield and tlie latter 
cas(‘ liad expres.sly followed Kftuaa 

]*i>\nroiU V. r. .U. Scimn]:anpfi'l 

(10). The ruling in Titohi Pntshad ITas'^i v. 
/vs'»r (25) was not in accordance with 
Arnurhella v. VythiU'ngn (11). The 
Allahabad Ili^fh (/Oiirt in F^afp.chri Pariah 
yaralu Singh Padra Knrain Singh (2')) 
supptirted the manager’s rijjht to sue on be¬ 
half of the family: hut in Shumrelhl Singh v. 
Krishpn Prasad (27 Mhat Court held tliat the 
rriunagincr member of a familj^ carrying on 
a trade on its behalf could not maintain a 
suit to recover monies due from third per¬ 
sons in connection with the trade without 
making all the members as plaintiffs. The 
decision of the Privy Council referred to 
above wa.s pa.ssed on appeal fro.ii tfie deci¬ 
sion of the Allahabad Jligh Court in the 
last case. The Judicial Committee upheld 
tlie manager's right to sue. Their Ijt)rd- 
ships approved of the decision in Arnnachpla 
v. VifthiB^HI'^ li) ()bscrved tlint the rule 
laid down in h'anna Pishtiradi T. M. 
Sarai/ann Somaiaijirad (10) was not appli¬ 
cable *'U) the members of a business carried on 
for an undivided Hindu joint family" and 
distinguished the ca.se from that of mere 
co-owneiA ns Kanna Pishamddy v. Nara¬ 
yanan Snmayajipad (10). They also ex¬ 
plained liansehnk v. Painlal Kanndn IS) and 
Imam-nd-din v. Liladhar (10) as resting on the 
ground that all who are trading a.s partners 
must join in a suit relating to the partner¬ 
ship business and observed that the other 
members of the family interested in the part- 
nership business need not be joined as plaint¬ 
iffs. The case of Alagappu Vhptty v. VelHnn 
Ohetly (17) was distinguislied on the ground 
“that the single plaintiff in that case was 
not shown to he the managing member of 
the family or to be the only partner, or 
proprietor of the business with which tlie 
litigation was concerned.” Their Lordships 
concluded as follows:—“in the opinion of 
their Lordships, the original plaintiffs in 
this case were entitled, as the sole managers 

(23) 7 B. 217. 

(24) 10 B. 32 

(25 7 C. 414. 

(23) 26 A. 628. 

(27) 20 A. 311; 4 A. b. J. 104; A. W. S. (1007j 58. 


of the family basines.q, to make in their own 
names the contracts which gave rise to the 
claim and that they properly sued on such 
contracts without joining the other member.s 
of ths family.” It is clear to us that their 
Lordship.s’ decision i.s now ba^ed on the 
ground that tlie contract was sued on in the 
name of the actual plaintiffs only as they 
expressly approveJof the .judgment in Arana- 
chela V. Vylhiliuga (11) and distinguished it 
from the case of mere co-owners. In fact, 
the Privy Council had previously to their 
decision in the above case, practically upheld 
tlie right of the managing member to repre¬ 
sent the family in litigatim. A long line of 
cases beginning with Girdari Lai v. Kanto 
Lai (28), established the right of a creditor 
of a Hindu family to proceed against the 
father or other managing member of the 
family alone and to effectively bind the whole 
family property, including the shares of those 
not actually parties to the litigation. It need 
hardly be said that a decree against a mere 
agent, or a guardian of an infant, or a sale 
in execution of such decree could not bind 
the principal or the minor, for a suit cannot 
be instituted against the agent or the guard¬ 
ian as the representative of the principal 
or the minor. The reason why a decree 
against the manager of a family in his repre¬ 
sentative capacity is binding cn the whole 
family is, that amongst the powers which he 
has according to Hindu Law as manager, 
must be included the power of representing 
the family in suits. Tin’s view has for a long 
time been consistently held in the cn.se of the 
manager of a taru.ad in Malabar whether gov¬ 
erned by the Mnrumakkathavain\fi\s ov Makka- 
thayam law —Ittachan v. Velappan (29), Barhar 
Maran v. Ranxana Oonnden (1). There is no 
reason why a difference should be made bet¬ 
ween a joint family in Malabar and one else¬ 
where with respect to the right of the 
manager to sue or be sued on behalf of 
the family, the only distinction between the 
two being that a member of a Malabar 


family has no right to compel partition of the 
family property. The ordinary rule, no doubt, 
is that all persons in whom the right to any 
relief exists should be joined as plaintiffs. 
Hut this rule is not of universal application. 
The language of section 26 of the Civil Pro¬ 
cedure Code. 1882, corresponding to Order I, 

(28) 14 B. L. U. 187 (?. C.); 22 W. K. 56. 

(29) 8 M. 481. 
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rule 1 of the present Code, is “that all per- 
sons may be joined in one suit as plaintiffs 
in whom the ri(?ht to any relief is alleged to 
exist, whether jointly, severally, or in tlie al¬ 
ternative”. Section 80 of the Code of 
1SS2, corresponding to Order i, rule S, 
lays down the general rule of procedure where 
one or more persons wish to sue on behalf 
of or for the benefit of themselves and other 
persons having the same interest in a suit. 
Hut it cannot, in our opinion, he laid down 
that in no case has a person a right to sue on 
hehalf of himself and others, where the 
procedure laid down in section 30 is either 
not applicable or has not been taken advantage 
of. There are several statutory exceptions 
to the rule and there is no reason why there 

should not be other exceptions based not on 

any Legislative provision but on the substan¬ 
tive law applicable to the parties. The case 

of the Judicial Committee already referred 

to shows that the case of the manager of a 

Hindu family is such an exception We 

must, therefore, refuse to uphold this conteii- 
tion also. 

In the result, we dismiss the appeal with 
costs. 

The sixteenth defendant has preferred a 
memorandum of objections against the direc¬ 
tion of the Subordinate Judge making him 

liable with defendants Nos. 1 to 15 for the 

plaintirs costs of the suit. On the finding 

that he and defendants Nos. 1 to 15 colluded 

with each other to put forward an exclusive 
right in himself to the amount of the mort¬ 
gage-bond, the lower Court’s order is right 

and we mu.st dismiss the memorandum of 
objections also with the costs of the plaintiff. 

Appf>(il and memorandum 
of objections dismissed. 


madras high COURT 

Refekkkd Cask No. 5 of 1909 
April 28. 1911. 

Present: — Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 

K. OAMODARA MENON— Petitioner 


t'ersus 

PATINHARA MALASERI TIKKALI 
AMMA’S so.v, KITTAPPA MENON and 

OTHERS—RbSPO.VDENTS. 
ttvil Procedure Co,le (Act V of 1908^, x. 14 ], o. 


XfA f, y. l—Iiefcreiice to High Court of 

xiiboril,ante Courts to ref*:- n gue^li,.n (>. High Coh.-( 

III a proceeding, not n sint or nppeat. 

Socfi.m J4I of of Uivil I’roccdiir.-, lOOS 

«luc‘S .lot rrnil,.,-any powor or. Miho.-.Iin.ito (’oi,,t« f/, 
make roferc.ico lo ll.o |jio|, C-mri Onh-r \ L\ | 

rule I, in any p.'oceeding, uoi a sail or :i|ipcal. 
p )ucr must h" expre.^ssly eoTiforrml hv Rtati.ro. 

Miiuik.ihi V. Sril>ro'uatiiii/if, ] 1 .\I 2<>: 111 \ nu) 

refiTHMl lo. ' ’ ' ‘ ■ 

Ihoinds Souza v. Oulnm Moidln tlrnri 2fJ .M 
Paro.uramicry. Sr.hier, 27 .M. .o04; Harr.* Noth Koondoo 
X. Madhuo Soodnu Sahn, KMV. It. 1^2; S,iu,a,,oa 
X. (.lingo,<■,, JO B. 4 ?rt, n lVrio.l ir). ‘ 

Case stated under Order XIi\ I, rule 1 
Civil Procedure Code, by the District JIunsif 
of I alghat, in Mi.scellaneous Petiticn No. 171- 
of 1909 (.M. P. No bfjti of 1909). 

JUDG.MENr.— This is a reference made 
by the District Mun.sif of Palghat under 
rderXL\ I, rule 1, of the Code of Civil Pro¬ 
cedure. The fiuestion referred i.s, whether 
when ni.rfgage-money is deposited under 
section b-'l of tlie Transfer <.f Property Act 
for the benefit of the mortgage and the mort ’ 
gagee Is a Malabar tiincad or favnzhi governed 
by tlie MananaH-fhaipim law consisting of 

mother and her minor dangiiters who are 
all made counter-petitioners to the petition 
put in under section ,s the minors being 

represented by tbeir mother a.s guardian ad 
ht-^m the money may be paiii out to U,e 
mother alone a« manager without taking 
security from her under Order XXXIl, rule 0 
of the Code of Civil Procedure, to protect the 
interests of her minor daughters. The Munsif 
is of opinion that, although the proceeding 
before him is not a suit or appeal, he is 
entitled to make this reference by virlue 
of the provisions of section Idl of the Code 
of Civil Procedure which lays down that “the 
procedure provided in this Code in regard to 

suits shall be followed ns far a.s it can be 

made apphoable in all proceedings in any 
Court of CivilJunsdiction. In our opinion 
this reference is incompetent. Jt has been 
held in numerous eases that section Ul will 
not give a party (o a proceeding not a .suit a 

'^'^omas Souza v. Guinn 
^loidin Bean (1); Parasurama Aj/i/arv. S*-shiir 

4 t 2 7 ""T*;fP«;fng provision in .section 
38 of Act XXIII of li^bl expres.sed in similar 
language was interpreted by Jackson and 
ilitter, JJ., to extend to other proceedings 

(U 26 M. 438. 

(2J 27 M. 504 


^*^0 INDIAN OASES, 

DCI.HIN MOTOORA KOER V, BANSIDHAR SINGH. 



only” the mode of trial and the procedure 
incidental thereto laid down in the Civil Pro¬ 
cedure Code and not a right of appeal. See 
Jfiirre ^nth Koondoo v. Modhoo Soodun Saha 
(3) followed in Ningnppa v. Gangawa (4). 
We are of opinion that the section does not 
authorise a Court to invoke the jurisdiction 
of another Court any more than it authorises 
a party to do so by way of appeal. Such 
right must be expressly conferred by 
Statute. See Minakshi v. Suhramannya (5). 
We, therefore, decline to answer the question. 
Tlie rec'^'rd will be returned to the Munsif 
who will dispose of the case according to law. 

Record returned. 

(:0 19 W. II. 122. 

14) 10 H. Vili. 

^5) 11 M. 26; I t r. A. 160. 


CALCUTTA HIGH COURT. 

Civil Rule No. 300 of 1911. 

April 20, 1911, 

I’resent-. —Mr. Justice Mookerjee and 
Mr. Justice Caspersz. 

DULHIN iMOTHURA KOKR— Petitioner 

veusiis 

BANSIDHAR SINGH—Orro ite Party. 

Ciril j’rncrdiirr Codr (Act Vo/ 19U8J, <). XXI, r. 80 

— —Lust liny—Crnrt Icaviny earlier—iJepoKil 
nc.rf day, irhether vnlid—Art of Court not to prejudice 
port y — Conditional tie posit — Vitlidrau-nl of condition 

— Deposit by person i'7io^e liflr is not nffertr'l by sale, 
if leyal. 

An act of tho Court cannot projinUco any party. 

'I'liori'foio, wlinn’, on tho last clay for making a 
deposit nnclor (Irclcr X.Xl, rnlo 89, of tho Civil Pro- 
codnrc' C’oelo, f lie ch'posit oonlcl not ho inado ns tho 
prosicling otlicor hail loft tho Court earlier than usual 
and the deposit was made tho next day Held, that the 
d<*posit was valid and in time. 

Mabomrd Akbnr Jainan Khan v. Suklideo Panday, 13 
C. I-. -I d67; 10 Ind. Cas. 51, referred to. 

The potition which accompanied the dopo.sit con¬ 
tained a statement that the money was not to bo paid 
nut to tho doerop.holder auction-parehaser till the 
disposal of a suit which had been commoneed by tho 
pi'titionor in another Court; but as soon as ohjoetion 
was taken by the decroe-bolder, the petitioner with- 
ilrow the objection: Held, that the dop«isit was valid. 

Shokoli V. Jofindrn Mohan, 1 C. W. N. 132 and 
Haiioouian Singh v. I.uchman Sahoo, 8 C. W N. 355, 
referred to. 

A |>orson whoso title cannot he affected by the sale 
soindit to ho reversed, is not entitled to make a 
deposit under Order XXI, rule 89, of tho Code. 

'I'lierefore. where tho petitioner has carried hack 
her title to a date so faranterior to tho sale that she 
could not possibly be affected thereby; Held, that she 
had no locus standi to make an application for 
lever.^al of the sale wdiich according to her own case 
does not concern her in tho least. 


Rule against the order of the Sub-Judge of 
Patna, dated December 19th, 1910. 

Dr. Rash Behary (?We, Babus Chandra 
Sekhar Pramd Singh and Nobin Chandra 
Burdvlai^ for the Petitioner, 

^Ir. B. C, Mitter^ Counsel, Babus Mohendra 
Nath 7?oy, Oanesk Butt Singh and 

Harendra Krishm Mookerjee, for the Opposite 
Party. 

JUDGMENT.—We are invited in this 
Rule to set aside an order, by which the 
Court below has dismissed an application 
for reversal of an execution sale under 
rule 89 of Order XXI of the Civil Proce¬ 
dure Code of 1908, The circumstances 
under which the order in question has been 
made had not been disputed before this 
Court. The property in dispute is a house 
which admittedly belonged to one Naunidh 
Koer. The case for the petitioner is, that 
on the 5th November 1907, she purchased 
the house at a sale in execution of a certi¬ 
ficate under the Public Demands Recovery 
Act issued against Naunidh Koer, for re¬ 
covery of arrears of road-cess. On the 
21st September 1910, in executipn of a 
money-decree held by one Bansidhar Singh 
against Naunidh Koer, the house was brought 
to sale and purchased by the decree bolder. 
The Court was clo.sed from the 2nd Octo¬ 
ber till the 3rd November 19t0. On the 
4th November, when the Court re-opened, 
one of the olticers of the petitioner took to 
the Court an application for reversal of the 
sale under rule 89 of Order XXf of the 
Code of 1908. The presiding officer, it ap¬ 
pears, had, for some unexplained reason, left 
the Court earlier than usual; and when the 
application was presented to the Shensiedar 
at 5 o’clock in the afternoon, he made a note 
upon it to the effect that it had been so 
presented, but refused to accept the money, 
on the ground that he had no authority to 
receive it. On the next day, the petition was 
presented again and registered,and the money 
was also deposited. 

The decree-holder auction-purchaser ob¬ 
jected to the reversal of the sale on three 
gounds, namely, first, that the application 
had been presented beyond the time pres¬ 
cribed by the law, and was consequently 
of no avail to the petitioner: secondly, that 
the deposit was not unconditional, and was 
consequently not a valid deposit within the 
meaning of the rule; and thirdly, that th© 
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petitioner ha'l no heat mtin 

application, bacausa, upm liac o.vo alU^i- 
tion, her interest, irany. hal accraaliDt 
only before the sale but so Ion? before the 
execution proceedings noramenced that it 
could not be affected thereby. The Sub¬ 
ordinate Judge held that tlie first two ob¬ 
jections taken by the decree-holder auction- 
purchaser, were well-founded, hut that the 
third ground could not be sustained. In this 
view be dismissed the application for re¬ 
versal of the .sale. The petitioner has now 
applied to tliis Court, and iitvited u.s to con- 
.sider the legality of the order made by the 
Suhirdinate Judge. In onropitiion the i>rder 
mu.st be allirtned, but not on the ground stat¬ 
ed by the Subordinate Judge. 

In.so far as the first objection taken by 
the deci’pe-ltolder auction-pur-ciiaser is con- 
cerue.i, we are of opinion, that there is no 
suhst.ince in it. Upon tlie facts stated, it is 
clear that the failure of the petitioner to 
make the application, accompanied by the 
deposit, on the day the Court re opened, 
was due to an act of the Court iUeif. Con- 
seciuently, upon the principle explained in 
the case of d/cbirJaman fiUan v 

Suhleo r.mdai/ (l)the p)sitfon of the peti¬ 
tioner could not be prejudice ! in any m inner. 
She had done her best to comply with the 
requirements of the Statute, and the difil. 
eulty which has arisen was occasioned, 
because the presiding officer had left the 
Uourt earlier than usual. Under such cir¬ 
cumstances, the first presentation of 
the application and the deposit of the 
money on the day following would be 

Huflicient compliance witli the provisions of 
the law. 

In sofar as the secou 1 objection urged 
f>y the decree-holder auction-purchaser, is 
concerned, it is. in our opinion, equally 
unsubstantial. It appe.ars that the petition 
which accompanied the depos-’t contained a 
statement that the money was not to be paid 
out to tlie decree-holder auction-purcliaser 
till tile disposal of a suit which had been 
commenced by the petitioner in another 
OourL Now, It is perfectly true that a 
deposit under Hule S9 of Order XXI in 
order that it may be a valid deposit, must 
be unconditional, because the deposit is 
to be made for payment to the purchaser 

n m f \Vhen, therefore, a 

U) 10 In«I. Cad.61; 13 C. L. J. -Uu. 


deposit is made with a condition that tho 
sum may not be drawn out at once hut 
may be retained in Court until a certain 
event lias happened, it is not a trood de¬ 
posit within the meaning of the rule Lsee 
v. Jotindra Mohan (2)] The ca.se of 
JitHiiinan Singh v. Lnchniau Sahoo (j) i.s 
not Opposed to this view. There, the de¬ 
posit. when made, was unconditional, and 
it wis only subsequently tliat an infruc- 
tuous attempt was made by the petitioner 
to fasten a condition tliereupon. The 
Court lield that tiie deposit, if good when 
made, cannot he invalidated by a subse¬ 
quent act on the part of tiie petitioner 
not authorised by law. On tin’s principle 
it may well be contended, that the deposit 
in this case ought not to be treated as 
valid becau.se a conditiin was concerned 
thereto, it appears, liowever, that the 
depo.sit was accepted by tlie Court without 
any question, and as .soon as objection 
was taken by the decree-holder, tlie petitioner 
witiidrew the condition, so that the money 
became available for piymerit to the 
decree-holder before he had made any at¬ 
tempt to withdraw the money from Court. 
Under such circumstances, we are not pre¬ 
pared to hold that the deposit was invalid 
aiifl not suiUcient for reversal of the sale. 
The po.sition might have been different if, 
upon objection taken by tiie decree-holder, 
the petitioner had persisted in Iier effect 
to anne.v a condition to the deposit. The 
decree-holder was not prejudiced in any man¬ 
ner by the insertion of the prayer, in the 
application of the petitioner, that the money 
should be retained in Court, and he was 
substantially in the .same position in the 
end a.s if such prayer had never been made. 

We must consequently hold that there was 
substantially a valid deposit within the 
time limited by law, sufficient for reversal 
of the .sale. 

In so far, however, as the tliird objection, 
taken by the decree-holder auction-pur¬ 
chaser i.s concerned, it was, in our opinion, 
erroneously overruled by tlie Subordinate 
Judge. As already stated, the case for the 
petitioner is that .so far back as the 5th 
November 1907, she liad acquired, by pur¬ 
chase at the certificate sale, a good title 
to the property in question; in otlier word.s 
(2) I C. W. N. 13J. 

(.3) 8 C. \V. X. 355. 
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that at the time when the property was 
sold, on the lilst September 1910, as the 
property of Naunidh Ivoer, the latter had 
no subsisting interest thereon. It is mani¬ 
fest, therefore, that the petitioner has not 
been, in any manner, affected by the sale. 
Under these circumstances, the question 
arises whether she is entitled to make an 
application for reversal of the sale under 
rule 89 of Order XXI. That rule, we quote 
only so much of it as is relevant to our pre¬ 
sent purpose, provides as follows:— Where 
immoveable property has been sold in execu¬ 
tion of a decree any person either owning 
such property or liolding an interest therein 
by virtue of a title acquired before such sale, 
may apply to have the sale set aside on cer¬ 
tain prescribed conditions.” It may seem, at 
tirst sight, that the languat?e of this rule is 
comprehensive enougli to include a person 
ill the position of the petitioner. It may be 
contended that here immoveable property 
has been sold in execution of a decree: tlie 
petitioner is the person who owns such pro¬ 
perty by virtue of a title acquired I ing before 
the sale: she is consequently competent to 
apply to have the sale set aside. In our opi¬ 
nion, this construction, thoui?li it miy be 
justiried by the language of the Code, is 
n:)t tlie right construction of tlie rule in 
question. Rule 89 re-produces section diOA, 
wliich was inserted intlieCode of 188J by Act 
V of 1894-. That section pioviiled that any 
person whose immoveable property his h-»en 
sold under Chapter XIX of the Code of iSSii 
may, at any time within 30 days from the 
date of sale, apply to liave the sale set aside. 
Upon the construction of this section, it is 
well-known, two questions arose upon which 
there was some divergence of judicial 
opinion. The first point whicli arose for 
consideration was, whether a person who had 
acquired an interest in the property after 
the sale sought to he set aside had taken 
place, was competent to avail ’ imself of the 
banetit of the section, the q lestion ar.tse, for 
instance, whether a person tn whom the 
judgment-debtor sold or mortgaged the pro¬ 
perty after the sale in execution was entitled 
to apply under the section. Upon this point, 
as we have already stated, tlie different 
High Courts were not agreeil [see Huzdi 

Ham v Badri /?a»i (4); dpp'il/a v. (5) 

(1) 1 C. W. N. 270. 

c; 3 c 214 ; 17 yi. l. j. 127. 


and Manicka v. Rajagopala (6); see also Ram 
Chandera v. Rakhma Bat (7); Mulchand v. 
Gooind (8); Erode v. Ptithtedeth{9) and Kunja 
V. Bhupendra (10)^. To settle this divergence 
of judicial opinion, the Legislature has in¬ 
troduced the w'ords by virtue of a title 
acquired before such sale,” The second 
question which arose for consideration was, 
whether the person who sought to avail him¬ 
self of the provisions of section 310A must 
have been full owner of the property sold, 
or whether it was sufficient that he should 
have an interest in the property affected by 
sale. \_Nityanand Patra v. Hiralal Karmakar 

(11) overruled by a Full Bench in Paresh 
Nath v. Nahn Gopal (12 . Malli^rjunadu v. 
Linga Marti (13)]. In order to settle this 
divergence of judicial opinion, the Legislature 
has introduced the words either owning 
such property or holding an interest therein.” 
In order to give effeot, however, to the 
policy of the Legislature upon the two points 
just mentioned, the rule appears to have bsen 
re-drafted with the result that the phraseology 
has been so altered as to lend some colour of 


mpport to the interpretation, that any person 
.vho owns the property or has an interest 
:tierein, is entitled to apply for reversal 
)f the sale, even thongh his title is such as 
lamiot be effected by the siie: in other word^, 
ihe attempt to remove the two difficulties 
.vhicli had arisen under the old Code, has re- 
lulted in a new obscurity. It is plain, how- 
over, that a reasonable interpretvtion must be 
jiven to the provisions of the Statute, and it is 
iseful in this connection to bear '" /^md the 
,veil-known cannon of construction liii d >wn 
n Stva^llh^g v. Morgan (U) and qn^ted «nth 
ippDval by Lord HaUbnry, L. U., in Bell Cox 
! Hakes (15) and by this Court in the case of 
^arendra Nath v. Nagenira Sath IG). 
‘The sages of the law heretofore have con- 
trued Statutes quite contrary to the letter 


(6 30 M 507; 2 M. L. T. 347; 17 M. U J. 291. 

(7< 23 B. 450. 

(8 30 B. 57-5; 8 Bom. L. U. 678. 

(9) 20 M. SOI. 

(10 12 C. \V N. lol. 

Ill) 5 C. W N.63. 

(12) 29 C. 1. 

(13) 26 M. 332. 

(14) (l")60) Plowd. 197at p. 205. 

(15* 1.5 A. C. 6 M) at p. 518; 60 L h Q. B. 89; 63 h, 
T. 392; 39 \V. R. 145; 17 Co% 0. 0. 158; 64 J. P. 820. 

(16 13 C. h. J. 471 at p 475; 15 0. W. N. 686; 10 
Iiid. Cns. 43. 
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comprehend all things in the letter, they have 
expounded to extend but to some thing.s, and 
those which generally prohibit all people 
from doing such an act they have interpret¬ 
ed to permit some people to do it, and 
those which include every person in the 
letter they have adjudged to reach to some 
persons only, which expositions have always 
been founded on the intent of the La- 
gislature, which they have collected some¬ 
times by considering the cause and necessity 
of making the Act, sometimes by comparing 
one part of the Act with another, and some¬ 
times by foreign circumstances. So tl>at they 
liave ever ))een guided by tlm intent of the 
Legislature, whicli tl»ey have always taken 
according to the necessity of the matter and 
according to that which is consonant to 
reason and good discretion.” 

It would, in our opinion, be an obviously 
unreasonable interpretation of rule 89 to 
hold tfidt any person miglit avail himself of 
the beneHt thereof even though admittedly 
he was, in no way, effected by the sale sought 
to be reversed. In a case of this description 
a reference to the history of the Legislation on 
the subject is perfectly legitimate as was 
done by the Judicial Committee in Ishtiree 
Per.vul V. ChtU erpnf (i/; and Brown v. 
^icIjnc^ilnn (18). I'he history of tlie Legisla¬ 
tion here shows conclusively tliat the extend¬ 
ed construction put upon tlie rule by the 
learned Subordinate Judge, cannot be sup¬ 
ported: we must, after all, take a rational 
view of the scop^ aiid object of the section, 
and cannot attribute to tlie Legislature any 
intention such as would be obviously un¬ 
reasonable; l)ut we need not, for our present 
purposes, determine the precise litnits of the 
scope of the rule or define the circumstances 
under which it may be applicable. The 
view we take as to the true inierpretation of 
section 89 is in accord with that taken by 
Stanley, C. J., and llanerji, J., in \luhammal 
AhmadnUah Khan v. Ahmad Said Khan ( 9) 
[see also Asmutunnibsn v. AshrufY \U (20) 
which overruled the contrary view maintained 
by Mr. Justice Field in Hanyt' Chnnder v. Ilur 
Ohunder . As the petitioner has carried 

back her title to a date so far anterior to the 

(17) 3 M. I. A 100 at |» lyo. 

(18) L. U 1 V C. 5t3 at p. o50;» M. 1'. C. (N. s.) 
384; 42 L. J. 1». C. 18: 21 W. It. 277. 

(10; 8 A. L. J. 3.76; 10 liul Cus. 803. 

(20) 15 C.4S8. 

(21) 10 C. 40G at p. 500 


sale and the execution proceeding.s tliat she 
could not pos.sibly be affei ted thereby. ^V'e 
must bold that .she had no locun standi to 
make an application for reversal of the sale, 
which, according to his own case, does not 
concern her in the least 

The result, tlierefore, is that, although 
we disagree with the Subordinate Judge 
upon all tlie three points taken by the decree- 
holder auction-purebaser, we must afiirm lii.s 
order and discharge the Hale; under tlie.se 
circumstances, there will be no order as to 
costs under this Court. 

Hale discharged. 


CALCUTTA HIGH COURT. 

Civil, Role No. .>398 ok 19M. 

March 23, 1911. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Caspers/. 

KAILAS CHANDRA MANUAL — 
Dekend.anf Petitioner 

versus 

K RANLNDA GHOSH— Plai.ntikk— 

Opposite Party. 

I’lijiinciid Siii'tll Cause Coin ts Art fIX oj 18^7), Srh. 
II, art. U Saif far nrcuitht, ichat is .•\ccuuiit betueea 
in' ichnuf and ihjrr and ilrrsKr of 
If ill orili'r to gniiit relief tu llic phiintifT, it is 
ueee.s.-sary to take uccoui.ts, the suit isone for account 
uitliin tlie meaning of Article 31 of the Provincial 
Small Cause Courts Act. although the ])laintiff niav 
liave ehoseii to jmt a ilolinite money value upon his 
claim. 

The |ilaintifT, a silk merchant, lulvancod money to 
the dcfcmlant from time to time. (Jut of iho 
immoy so advanced the defendant purchase*! 
materials for «lyeing and dressing and retained the 
balance as reinimeratioi» foruork done. The pluintitV 
kept an account book. The accounts were not 
adjusted. The iilaintiff brought this suit for rccovorv 
of Ks. 307, on the allegation that upon settlement of 
accounts tiiat .sum wouhl bo found ilue from tlic 
defcmlaut; 

//*’/(/, tliai the suit was one for account witliiu tlie 
moaniugof Articlo3l and that the Small Cause Court 
had no jurisdiction. 

Rule against the decree of the Small Cause 
Court Judge of Murshidabad, dated November 
T, 1910. 

Babu Jadu Nath Mandal, for the Peti¬ 
tioner. 

Babu Oirish Chandra Pal, for the Upposite 
Party. 

JUDGMENT.—\Ve are invited in tbi.s 
Rule to set aside a decree of the Court below, 
on tlie ground that it has been made without 
jurisdiction. The plaintiff, opposite party, i.'j 
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a silk merchant. The defendant-petitioner 
IS an artisan engaged in the business of 
dyeing and dressing silk. He iias been em¬ 
ployed by the plaintilf, during many years 
past, in his professional work. Tlte plaintiff 
from time to time advanced money to him 
out of which he spent a portion on materials 
for dyeing and dressing, and paid himself 
as remuneration for work done. The plaint¬ 
iff kept an account book in which he made 
entries as to the sums paid out to the defend¬ 
ant as occasion required, and as the defend¬ 
ant supplied articles, the plaintiff also made 
entries as to the amount which tlie defendant 
was entitled to charge on aocount of labour 
and materials. The accounts between the 
parties, liowever, have not been adjusted. The 
plaintiff brings this suit for recovery of 
Us. 307 on the allegation that upon .settle¬ 
ment of accounts that sum would be found 
due from the defendant. Tlie learned Small 
Cause Court Judge has treated the suit as 
one for accounts. He made a preliminary 
decree on the 23rd September lUlU and under 
Order ,XXVI, rule 11, of tl:e Cnde of 190S 
appointed a Commissioner to adjust tlie 
account from tlie books produced and 
other evidence that might be adduced by 
the parties. The Coinmissionei*submitted his 
report and a decree was made in favour of the 
plaintiff. 

It is now contended on Iielialf of the de¬ 
fendant that tlie suit is excluded from the 
cogni/ance of tlie Court of Small thiuses 
by Article -U of the Second Schedule of the 
Provivicial Small Cause Courts Act. That 
Article provides that any suit for account 
(other than a suit for an account of part- 
nersliip transactions or a suit for an account 
of property which are excluded by Articles 29 
and 301 cannot be entertained by a Court of 
Small Causes. The iiuestion, therefore, arises 
whether this is a suit for accciint within the 
meaning of Article 31. ^\'e feel no doubt 

whatever that it is a suit of that descrip¬ 
tion. The true relation between the parties 
is that as the defendant has from time to 
time accepted advance.s from the plaintiff, 
it is his duty to account for the sums re¬ 
ceived and spent liy him. He is hound to 
show what sums have been spent in the 
purchase of materials from time to time, 
lie is also entitled to deduct from the 
funds in Ins liand the clmrges for labour. 
Clearly, the determination of the question 


in controversy between the parties does in¬ 
volve the taking of accounts in the strict 
sense of the terra. It need not be disputed 
that every suit in which strict accounts, have 
to be taken is not a suit for accounts within 
the meaning of Article 31. In support of this 
proposition, reference may be made to the 
case of Komlum Runga v, Subhiah Setty 

(1) . It may also be conceded that, as 
pointed out by Mr. Justice Trevelyan in 
Kunjo Behary .^ingh v. Madhub Chandra Ghose 

(2) , a suit for account is a suit which seeks 
for a decree, not for a definite sum of 
money, but ordering the defendant to account 
to the plaintiff for monies received by him. 
At the same time, it must be remembered 
that the true nature of a suit cannot be al¬ 
tered by the form in which the claim is 
laid in tlie plaint; the matter is esseutially 
one of substance. If, in order to grant re¬ 
lief to the plaintiff, it is necessary to take ac¬ 
counts, the suit is one for account within the 
meaning of Article 31 although the plaintiff 
may have chosen to put a deKnite money 
value upon his claim. In fact, with a view 
to determine the jurisdiction of tlie Court, 
such money value is invariably put upon 
the claim by the plaintiff in a suit for ac¬ 
count. Ibit whether the suit is one for ac¬ 
count within the meaning of Article 31, 
must depend upon the relation in which 
tlie parties .stand to each other, and the 
nature of the investigation required to 
alTord relief to the plaintiff. In the case 
before us, upon the facts stated, there is 
no room for controversy that the suit is 
one for account strictly so called and that 

it has been tried as such by the Sub¬ 
ordinate Judge without any objection by tlie 
plaintiff in the Court below. But the Subordi¬ 
nate Judge has overlooked that, treated as a 
suit for account, it was beyond his jurisdic¬ 
tion. 

The result, therefore, is that this Rule 
must be made absolute and the decree of 
the Court below set aside. The plaint will 
be returned to the plaintiff for presentation 
to tlie proper Court, the petitioner will have 
liis costs in this Rule. We assess the 
hearing fee at two gold ynohnrs. The costs 
in the Court below will be costs in the suit. 

Rule made absolute, 

H) 28 M. 391. 

{2) 23 C. 88t ut p. 890. 
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HASANTI r. FAftTAFA. 


PUNJAB CHIEF COURT. 

Civil Revision No. 1446 or 1900. 

May 1C, iOll. 

Presenf: —^Ir. Juatice Chevis, 

Mbp. GROSE JONES-I’lai.n'iiki — 

PsTniONKB 

verst/s 

Mb. a. CUMPRR and onigijs—D kkendants 

Rehpondknts. 

I.ondlonI and t«'tia/if--Tenan/'s aHarhcd in 

i‘.iecHtion of a frcditur'ii dvcree ami lofhrd u/i m 
/lotjse occui>ied htj him —.1 tiei'and credilu,- /niHini/ 

Hard a itrior claim tind ohtainin</ iial('.iii-»ccfd.< of thr 
altarhed ijoodn What tiahlc to ixnj rent for fhr 

perioil dnrinij nhich youdii rcmaincil iitorrd in thrhoiiMr, 

III execution of a ilccree a^^ainst a imtsoh, wIio was 
ficcupyinp: n iumsc' a.s a tc'imiit, liis |u-<)|>citv was 
iittaclioil aiul locked up in flie hou«-e l>v tlio Xozir of 
till' executiiii; Court. A crc<litor, oMier tlmii IIk* 
ducrco-li..|(lcr, pm forward a prefin-nlial claim to 
1 he ai riiclied |)ro|»M'ty on ihehasis of a moji oaire of 
t'le propinly and oLtaiiual all tlie money I'-uli/ct l.\- 
auefion of the altached properly. 'J'he landlor<1 mumI 
the tenant and the decrt'c-hohler for rent for the perioil 
durinif \N liieh the ])rop«‘rty remained locked ii]) in 
the liouso: 

(1) that as the liousc reuiainci] under loek 
and Ili('tf'iiant cmihl not enter it, lie was mu liahh- 
fur the rent; 

(2) that also the decrec-hohler, in execution of 
wliose decree the property was attached ami locked up 
in the house*, was not li.ahh* for tin* rent; 

(3i that {jrantinj,^that the Aarir, wlien he atlachi'S 
property, does so as the decree.holder’s a;?ent, still 
when a creditor with a prior chiitu .steps in ami oimts 
the attaching c-riulitor, ho must he regarded as takinj; 
over the liahilities, inelinliuj; rent due for the slorinir 
of the property from tinic of attachment to sale. 

Petition, undei section 25 of Act IX of 
1887, for revision of the order of tlie Judf?e 
Cantonment Small Cause Court, Rawalpindi, 
dated the I7th day of May 190!), dismissing 
plaintiff’a claim. 

Bhagat f/orinf/ Pas, for ^Ir. li'-dh Ifaj 
Snivhny, for the Petitioner. 

JUDG^IENT.—'I’he house was rented 
by Mr. Camper, against whom Mes.srs. 
Jaraasjee and Sons got a decree in exe'’utton 
of which they attached Mr. Curnper’s goods. 
The goods were locked up in the house. 
Then the Punjab Banking Company put in a 
claim on a mortgage-deed, and this claim, 
having preference over Messrs. Jamasjee’s 
unsecured debt, the Punjab Banking Company 
obtained all the money realized by auction 
of the goods less sale expen.ses. IMaintitf now 
sne.s Mr. Cumperand Messrs. Jam-isjee for 
rent. Granting that the .S izir, when he 
attaches property, does so as tlie decree- 
holder’s agent, still when a creditor with a 
prior claim steps in and ousts the attaching 


creditor, I think he must l)e regarded as tak¬ 
ing over the liahilitie.s, including rent due 
for the storing of the goods from time of at¬ 
tachment to sale. It seems to me that it is 
the Punjab Banking Company and not Me.ssrs. 
Jama.sjee who *^110111(1 pay. Wliether plaint- 
ill can now sue the l^unjab Banking Company 
it is not for me to decide. All that 1 have 
to ilecide is, whetlier tlie present defendant.s 
are liable, and I agiee with the Small Cau.se 
Court Judge that (hey are not. I utterly, 
fail to .see how Mr. Curnper can he liable 
when lie was not in p'l.-.se'^sion rif tlie premises. 
'J'he hou.se was locked and he could not 
enter it. 



application fails and isdi.smissed. 

Appeal ilismisbcd. 


PUNJAB CHIEF COURT.' 
Skco.so Ci\i(. Ai’I'eal Xo. 9.Si; 1909. 

May US, 1911. 

- Mr. Justice Shah Din. 

Musaminat BASAXTI DtFK.VDANT_ 

Api'ELLa.n I 




PARrAP.\ AND OllIEBS —I^LAINTIFFa_ 

RK'I’ONDENT.S. 

Cnslnoi —Sikli .lut-s o/.Mouza liuinhcri, Talisil ami 

I isfrirt l.'idhiiin i — rrimirrijlmj her deceased 

I I a } i i \ I h , t ct of, on firr life-esfafe—Widuir 
irhrthcr forfeits lo r Iifc-iutcresl in her drceoscl has. 
hail I s iiro^H-rtIf hij .oich ri .inarriaijr. 

.Vm<jng5it/( JatsiA' Mon-.a JlutahiTi, Tahsil ami 
J)isfri<-f Ludhiana, a uiiluw iluos not forf«-it her life. 
|•^^ale in h'*r dureasi'd luishand’s projicrtv hv reason 
of hrrVo-marria'ro in btrciia form with the latter’.s 
hnuln*!', whether he is tin* sole .snr\ i\'inif brother or 
then* are <ither hroihois as well of the ileeeased. Hut 
if .slu* re-mo-iiesa collateral, however near, f»iher than 
I lie brother of her ilece;is!(*d hiishanil, slic mu.-t sur¬ 
render lu'i- lif(*-('stnle to the latter's own brother, a.s in 
tlnit case slie steps out of ihe proper faniilv circle ami 
«lifVer<‘iit coii.sideratious come into plav. 

Mnsiimnal Indi \' llhamja Sinqh, llo P g EWO- 
29 P. L. K 19J , relied upon. ‘ ' ‘ ’ 

Piinjah Siiijh V. Mns.iinmat Ch'indi^SS P, g. J<» Q 
ri'f<*rre<l to, ' 


Sicond appeal from the order of the 
Divisi<)n\l Julge Amli.ila Division, dated 
the 20.h Mtrch 1909, reversing that of the 
Munsif of the 1st Class, Ludhiana, dated 
the iUst December 190s_ dismissing pkintitUs 

suit. 


Mr. Ahnhdii, for the Appellant. 

.Mr If. II llirrit, for the H^spoiidenbs. 
JUDG-MONT. The pirties in this case 
are Sikh Juts of Miuz i Butaheri, Taind and 
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District ljudliiaiia; and the question for 
decision is, whether among them a widow on 
her re-marriage with her deceased husband’s 
brother does not forfeit her life-estate in her 
first husband’s property. 

The facts are very fully stated in the 
judgments of the Courts below. The Court 
of first instance has held that by custom 
applicable to the parties the widow does not 
forfeit her life-estate by reason of her re- 
■marriage with her deceased husband’s bro- 
ther, while the lower Appellate Court has 
held that such re-marriage works a forfeiture. 
In a case of this kind the question of the 
allocation of the burden of proof is a matter 
of some difficulty, but assuming that the onjis 
lay upon tlie widow in this case of proving 
that her re-marriage in the karewa form with 
the brother of her deceased hu.sband did not 
by custom cause a forfeiture of her life- 
interest in her first husband’s property, she 
has, in my opinion, discharged that ojius. 

The leading authority on thequestion under 
consideration is Mu.^immat Indi v. Bhnnga Singh 
(3) in which after a very full discussion of the 
matter, it was held by Sir. Justice Chatterjee 
that among the Sikh Jats in the Ferozepore 
District the widow by marrying her deceased 
husband s brother does not forfeit, by custom, 
her hfe-estate in her former husband’s pro¬ 
perty. The following observations made by 
the learned Judge in the course of his judg¬ 
ment contain a lucid exposition of the 

principles on which the custom in question 
is based:— 

The decision of thequestion is not free 
from difficulty, but on the whole I am dis¬ 
posed to think that the plaintiff's claim ought 
not to succeed. Having regard to the customs 
and notions of the Jats^ I am inclined to held 
that there is a substantial distinction recrg- 
nized by them between the marriage of a 
widow with her husband's brother and her 
marriage with a stranger, The Jat notion 
undoubtedly is that by marrj’ing a member 
of a family a woman not only becomes a 
member of it but comes to be looked upon 
as if she were the property of tlie family. 

If her husband dies, his male relations in the 
order of propinquity to him have a pre¬ 
ferential claim to take her to wife. In 
practice in most instances she follows this 
rule if she contracts a second marriage at all. 

Where she takes the liberty of choosing a 
(1) 115 P. H. 1900; 29 P. h.n. 1901. 


husband elsewhere, it is usual for the next 

relative of the deceased to institute a 

criminal prosecution under section 498, 

Indian Penal Code, or sue for her custody 

on the allegation that a karfiwa has actually 

taken place with him. Such proceedings fail 

because our Courts refuse to recognize the 

mere sentimental claims of the male relation 

as binding on the woman without proof of an 

actual marriage whether by ceremonies or a 

distinct declaration or continued cnhahitation 

in the avowed character of husband and 
wife. 

Among Jafs also no ceremonies are essen¬ 
tial to a widow’s re-marriage, but this is more 
specially the case where the second husband 
is the brother of the first. By mere cohabita¬ 
tion the widow assumes the position of his 
wife and he of her husband. [See remarks 
in Hira Sivgh v. Musammat Rami (2) at page 
31fc] This must be due to the universal 
opinion held by Jafs that in marrying her 
husband’s brother the widow is doing the 
right and proper thing and what she is 
expected to do. ft is alio vable, then, to 
infer that as regards forfeiture there would 
be some differentiation between the conse¬ 
quences of an act of this nature and tlmse of a 
We/raout of the family. The estate of the 
widow is only for life, and i.s primarily given 
to her by way of maintenance. She gets 
this as a member of the fnmil 3 ' and loses it if 
sne leaves the family for another. Would 
she be suhiected to the same penalty if she 
continues a member of the family as before 
in spite of herre-raarriage? Probably custom 
which is founded on the good sense of the 
people and the notions of natural justice 
and equity prevalent among them, would 
prevent the seconH husband, if he is the sole 
brother of the deceased, from saying to his 
brother’s widow ‘you have done what is 
regarded as the proper thing amongst us by 
marrying me. 1 now call upon you to 
surrender your first husband’s property as 
the penal consequence of that act.” If t)-ere 
are more brotliers than one the case of those 
w ho do not marry the widow is but little 
stronger than rhat of him who does marry 
her. 1 sh onid he prepared from these con- 
sideratinii- to prefer the evidence in support 
of the co'jtentioii that sucli a marriage does 
not involve loss of the (ir^t husband’s estate,” 


(2) 7t P. T^. 1893. 



INDIAN CASKS. 


So7 


Vol Xj 

IIASANTI V. PAUTAPA. 

The learne'l Judge then proceeds to discuss 
the published decisions of this Court beuring 
upon the point. Ho says,— 

“The custom,however, does not rest on mere 
speculation. There is plenty of authority in 
support of tlie position that among Jnts 
the widow of a man marrying his brother by 
hirewa does not ordinarily forfeit his e.state. 
rurenia v. Mussammaf Pofillimi (3) has al¬ 
ready been mentioned in Punjab Singh v. 
Musammat Chamli (4). These cases fairly 
establish the existence of the custom amr>ng 
the Sihh .lats of Sirsa. A similar custom was 
found to prevail in Hohtak,—Civil Appeal 
No. I'Jll of 1$76. In Munarnmat f^achmi 
Ilarjjd (n) and Siht v. Khnhn (b) a 
contrary custom was found, but the former 
case related to ^'irs of Ivarnal, while in the 
latter the seconi husband was not a brother 
blit a cousin. In IHra Singh v. \f ■ sainmaf linuii 
(•J), which was a case has among Iliujm Jots of 
Amritsar, the Divisional Judge held that tlie 
widow did not forfeit her right by cohabiting 
with her (ir>t husband’s brother which did not 
amount to marraige, and the case was remand¬ 
ed for a further inquiry into custom by Sir 
^leredyth Plowden after reviewing the exist¬ 
ing authorities. ^i’he substance of liis remark 
Is, on the whole, favourable to the existence 
of such a custom, tliough perhaps the liead- 
note goes further in this respect tlian his 
words justify. One of the plaintiff’s own 
witnesses in that case deposed that the widow 
loses her first husband’s estate if sbe leaves 
his home, and said that in tliat instance the 
wddow had not done so. The case was ulti¬ 
mately compromised by the other brothers of 
tlie deceased husband, who were plaintiffs, 
paying the widow Rs. 400 in consideration 
of her relinquishing the estate. Tin's case, 
therefore, is on tlie whole favouralile to the 
widow’s retention of her first husband’s es¬ 
tate in spit of karewa with his brother, and 
sliows tliat this custom is wide spread among 
Jats, and is not confined to the Sirsa District. 
The remarks of Mr. Justice Harkley in Prema 
v. Musammat Pardhan (8) are also indi¬ 
cative of the custom being known to ofiicers 
of large judicial experience and possessing 
intimate knosvledge of the people. The most 

(V 137 1’. H. 18S3. 

l lj 88 P. It. 1900. 

(») 123 P. U. 1884. 

Mi) ^3 P. «. 1880, 


accurate statement regarding forfeiture on re* 
marriage is given by Sir Charles Hoe, in his 
Tribal Law, page bO. .Marriage witli a brother 
or next agnate is treated by him as a thing 
apart from marriage with a stranger. Tlie 
custom on tlie latter pnirif is of no real 
help in deciding the cu.stoiii as regards the 
former *’ 

I entirely agree with Mr. Justice Chatter' 
jee that theN/A-/< Jaf/i in thi.s Province reganl 
with full approval the re-niarriage of a 
widow with her deceased husband's brother, 
and that as, in spite of such remarriage the 
widow remains a member of the family of 
her (ir.st husband, public opinion among ./a/®, 
as expressed in tlie rules of custom, does not 
insUt up.in tlie wid iw surrendering lier life- 
estate in ber first liusband's property either 
in favour of her second liii.sband or, if the 
deceased has left more than one brother, in 
favour of the other brother or brothers of her 
second hu.sband. 

The instances cited by the parties in the 
present ca^-e also support thi.s view. The 
plaintilt's \\itne.«ses gave altogether three 
instances, in which, according to them, 
the widow on her re-marriage with her de¬ 
ceased husband’s brother forfeited her life es¬ 
tate. Of these, however, two instances, as 
pointed out hy the first Court, have not been 
proved; and there is, therefore, only one in¬ 
stance in plaintifl’s favour, namely that of Mu¬ 
sammat Paremon, widow of Daya Singh, who 
re-inarried Daya Singh’s younger brother, 
Chatra, and in consequence of that re-mar¬ 
riage forfeited her life-estate in Daya Singh’s 
land, wliich was thereafter partitioned among 
the three surviving brotliers of Daya Singh. 
On the other liund, four instances have been 
cited on bebaif of th^ defendant to show 
that among Sikh Jots the re-marriage of 
a widow with her deceased husband’s brother 
does not woi k a forff iture of her life-estate. 
Tlie Divisional Judge has discarded three of 
these instances on the ground that they "re¬ 
late to cases in which the deceased husband 
of the widosv left only one brotlier who es¬ 
poused liis widow and allowed his land to re¬ 
main in her name ’ The learned Judge says 
“It is .self evident that such instances prove 
nothing,’’ 1 do not see my way to agree in 
this view. As pointed out by Cbatterjee, J , 
in the above mentioned decision If there 
are more brothers than one, the case of those 
who do not marry the widow is but little 


ess 
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stroiigfGr than that of him wlio do6S marry lierj'* 
inasmuch as tho widow on hor rG-marriago 
with the sole surviving brother, or with one 
of the brothers, of her deceased husband does 
not cease to be amember of the latter’s family, 
her second husband taking the place of the 
first; and she does not, therefore, incur the 
penalty of forfeiting herlife-estate as a widow 
which she would necessarily incur if she 
were to re marry outside the family. In 
this respect Jaf —custom appears to be very 
strict, so much so that, according to it, there is, 
as pointed out in Punjab Singh v. Musamniat 
Chnndi (4), a considerable diiference between 
re-marriage with the deceased husband’s bro¬ 
ther and re-marriage with a near relative of 
the deceased husband As soon as the widow 
steps out of the family circle, represented by 
the joint family, of her deceased husband, 
other considerations come into play; and 
then, although her re-marriage may be with 
a near collateral of her deceased husband,she 
must surrender her life-estate to the latter’s 
own brothers In rny opinion, tlierefore, 
t!.e Divisional Judge was in error in leaving 
out of account the three instances referred to 
above; they are nearly as gooa evidence of 
the prevalence of the custom contended for 
the widow as if the deceased husband of the 
widow in eacli of those cases had left more 
than one brother. Ihe fourth instance cited 
for tlie defendant is admittedly in point. 
Uttam Singh, Hhana, Alalila and Ivehrawere 
fou hrotlier.s. Lttam Singh died leaving a 
wiJow, Mnsamniat JIariiami, who contracted 
a karewn marriage with Alahia and in spite 
of her re-marriage retained pos.oession rf 
rttam Singh’s land during her life time. It 
was not until after her deatli that it was 
partitioned among tlie tli:-ee suiviving 
brothers of Uttam Singli. 


• ^ 

All tribes agree that nncbastity and re¬ 
marriage (whether in the family or to a 
stranger apparently) equally destroy the 
right of the widow over her basband’s estate; 
some say that mere unchastity has not this 

effect, if the woman does not actually leave 
her husband’s home. 

...Re •marriage to a 

dranger would in all cases. I think, deprive the 
widow of her right; and ro would a union with 

a member of her deceased husband's familyP 

llie above is only a faintexpression of opi¬ 
nion by the learned compiler of the volume of 
the Customary Law in question; and it cannot, 
therefore, have the same weight as would 
attach to an unequivocal statement of a ride 
of custom made by those c ncerned and sup¬ 
ported by some definite instances nf the 
actual operation of the rule. It would appear 
from the language used by the compiler (see 
the words Italicised by me) that the qupstion 
of the forfeiture of the widow’s life 
estate, in the event of her marrying her 
deceased husband’s own brother hy was 

not definitely put before the tribes concern¬ 
ed, and they had. therefore, no opportunity 

of stating what their custom was on that 
point. 

Kor the foregoing reasons, I hold that the 
defendant has not forfeited her life-estate in 
the property of Kehru hy reason of her re¬ 
marriage in kareicn form with Sheru, brother 
of the deceased. 1, therefore, accept thi-appeal 
and reversingthe decree of the I'iv sionaf 
Judge, rest-re that of the first C urc with 
costs throughout. 

Appeal accepted. 


(s. <•. L. .11. 2(U.) 

IlOMHAY IlIuH COURT. 


I think that these four instances, taken in 
conjunction with the decisions of this (’ourt 
in Punjab Singh v. Musnmmnt i'hundi (4); 
Musammnf hidi v. Bhanga Singh (1 , are 
sufficient to prove that among tlie parties 
tribe a widow do s not forfeit her life-inteiest 
in her deceased husband’s property by rea-iin 
of her re-marriage with the latter’s brother. 
In support of his view the Divisioral Judge 
relies also on the answer to question -t'J in 
tlie Customary Law of the Ludhiana District 
( b85) ppge 59. There the rule of custom is 
staled in the following ierius,— 


SEcn.N’i) Civil ArrfAi No. 374 ok 1909. 
Kehruary 1911. 

Present: Sir Basil Scott, ICr., Chief Justice, 
and Air. Justice Hatchelor. 
J'jHKAIIIAI IIAJI A. A !C U H Ai'pri.lant 

versus 

ClIL'NILAL LALCHAND KAHRhE— 

HkSI'uNDRNT. 

Limitatio,, Act (XV oj 1S77), x. 10-(Imnnsta- 
ArkuuxvloUjmeut ojte,- „i,isfc>'s neath—Death uat knoron 
to the ereditoe- Contraet Art (JX of )b’i2J, 208, 209 

hstate of inaslei' hoitmt }>ij net i>f giuiinsla. 

1 laiTififts lind doulings with tiio firm of eno H. A 
(juoiasta lurried on the hnsinoss of the firm for his 
miish-r, and genernlly nmnaged its ufTairs, and his 
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master always nllowcnl liiiti t.j urilo loUcrn on 
bolmlf of tho firm and never repudiated any of ihoin. 
After II'h death, a fact not knrnvn to ilie |)lainti(T8 
the guina$fa in answer to a letter from tlie j)laintin's! 
relatinjf t<. t heir aeontnt, wrote,‘voii nieni i..n t hat* 
there are tnoneys due; as i.i that 1 adinlt uhat<>ver 
may ho found on proper aeeounts to lie owinj; hv 

me, you need not entertain anv anxiety’; 

{!) that till* sintetm-nf aniountml to an 
neknowledirmont within tin* meaning „f section 10 
of the liiniitation Act, 1877; 

(2) that the eus(* f(*|| within the provisions of 
sections 2(».8 and 200 of the Contract Art uinl hence 
the ijHinnstfi did hind the estate of 11. 

f^econd appeal from the decision of the 
Di-strict Jiidpe of Ahmednaffar, in Appeal 
No. 40 of lOOS, conHnninp the decreepassed 
hy the First Class Suhordinale .liidire of 
Ahmednagar, in Civil Sait N„. ?, >?. of l!)O0. 
■Mr. }), fihiile, for the Appellant. 

Mr. ]). h, ffir the Respondents, 

■) CDGM l‘iX r.— It is admitted tiint the 
defendant ^«o. I, hy an order of the Court 
made in anadministration.suit, is the manager 
of the property of Haji Usman Haji Oomnr 
wliodied in or about .March lilO'C 

1 lie plaintiffs firm liad dealings with Haji 
Usman’s Hrrii at .Malegaon. The business of 
that firm, according io the Hnding of the 
lower Court, was, during tlie life-time of 

llaji Usman, oarrid on by a guniastn named 
Khanderao. 

The suit was instituted by the plaintiffs 
on .iOth of May 190(1 hy presenting the 
plaint to the officer of the Court at Ahmed- 
iiagar In order that lie plaintiffs may not 
he rne hy a l>ar of limitation they have 
to show that there was some aoknowleiig- 
ment binding upon the estate given under 
section 19 of tiie Uimitation Act within the 
three years anterior to the dOtli of May 
l90t). The acknowle lgrnent relied upon for 
this purpose is dated 2nd of June I UKl. 

It is in tiin .shape of a post-card addressed to 
the plaintiffs hy tlie gumasta IChanderao from 

Malegaon in the name of Haji Usman 1 laji 

Oomar in wliich no leference is made to the 
death of tlie latter. It purports to be an an¬ 
swer to a letter from the plaintiffs relating to 

their account and concludes by saying. "You 

mention that there are moneys due; as to 
that I uilmit whatever may be found on 
proper accounts to be owing by me, you 
need not entertain any anxiety.” 

The learned Judge (f the lower Apellate 
Court has lield thaf there was no reason 
to suppose that the plaintiff.s at this t me 
ktiew that Khanderao’s authority iiad ter- 


I minated by the deatli of Haji T'Hrnan, and 
^ it IS not alleged tliat they had notice of 
. Ills death at that time assuming the authority 
of the writer of tlie letter to give acknow- 
‘ lodgment had tei minated. 

^ It appears from tlie decisf-m of the Frivy 
, C’ouncil in .Uani Unni Sethv. Mh hup {'.hand 
(1) that an acknowle^igment in terms such 
' as we have referred to would I.e an acknow¬ 
ledgment within tlie meaning rif section 19 
^ Tlie question then i.s, whether the O'tnuinta 
k'handerao, who was in charge of tfie busines.s 
on the 2nd of June 1 '0:!. could bind the 
estate of Haji Usman wh idled two rnonth.s 
previously. 

'I'he learned Judge lias held that there 
I-* a strong presumption in favour of the 
arrangement wliieh existed in Haji Usman'.s 
time as depo.^ed to hy the witness Khan- 
derao laving continued with, at any rate 
the irnplie.l authority of Haji Usman’s legal 
representatives, .so far to cover the ac¬ 
knowledgment of the Ind of June. 

According to the evidence of Khanderao 
and a number of letters which were proved in 
the ca-e, he carried on business for his master 
and generally managed the affairs of the 
firm, and iii.s master always allowed him to 
write letters on behalf of the firm and 
never repudiated any of them. 

I nder these circumstance.s, we tfiink that 
the case falls within the provisions of sec¬ 
tions 208 and 209 of the Contract Act. 
The termination of Khanderao’s authority* 
if it did terminate, did not take effect as 

regards tlie plaintiffs before the 2nd of 
June as tiiey did riot know of Haji Usman’s 
death; and Khandeiao was bound under 

section 209 to take on behalf of the repre- 

.sentalives oi his late principal all reasonable 

steps fr,r the protection and pre.servation of 

tlie interest entrusted to liim. The po^t 
card written on the 2iid of June was. we 
think, a reasonable letter for the manager 

to write to a ciedifor who was inquiring 
about the mnnejs due to him, and was 
written for the pi-otection and pre.servaticn 
nf he as.seLs of fhe shop. We, therefnre, 
hold that the .suit was not barred by 
limitation. ^ 

N. 8,4; 1 .M. 1 . T. ;r \ i i r,, 

J.a00;2N, L. It, 130. II. Jl. L. 
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We affirm tlie decree of tlie lower Appel¬ 
late Court and dismiss the appeal with costs. 

Decree confirmed. 


(s. 13 floni. L. 11. 26ft.J 

BOMBAY HIGfl COURT. 

Srcono Civi[, An-RAi, No. 864 ok IJIOS. 
^February 21, 1911. 

Vrespni :—Sir Basil Scott, Kt., Chief Ju.‘-tice, 
and Mr. Justice Batchelor. 

ABDUL ALI ABDUIiHUSEIN— 

Appellants 


vprst/s 

MIAKIIAN ABDULHUSEIN— 

Rk<ipf>NUENr. 

C'in'l Prurrthirr Code ('.lc7 A’/To/ Iftft'i), 13, 4-4 
(b) Kes jiuHcata — Pn'or rs/opped bi/judt/. 

mriif i« onarfion offer <jift — Prioritijo} erfnte—Joinituj 
cnn>ie>i of nctloh in rc.'<pcct oj tiro dij^'erenf estate .'*— 
Mif-joiyidrr. 

The donee of a liou.<50 cannot Lc estopped ns beinjf 
privy in estate Ijy a jinlpineiit obtniin'd in an action 
against the doinir connneneed after tlie {'ift. 

ilerrnnfilr Inrestniriit and (irnernl Tnitif Cotnpanij 
V. Rivrr Plntr Trust, Loon and Aijenrij ' oinpany, , 1894) 

1 Ch. 57ft; " H. 791: 70 L T 13'; 4' W. It. 30'; C3 
\i. .1. Cli 366; Th*’ Xotfil Loud onil ('olouizotioii Co. v. 
Good, (lft6H) 0 Mo(»re I’. C. (n s.' 132; L. U. 2 V. C. 
li;l; 16 \V. R. '08(5: XiozuUrih Khnii y iV<7:ij' th'yuui, 
15 A. 'Oft, referred to. 

.\ pcTson claiiniii" properly as tlie heir of his 
fatlier on tin* •'roinnl that mother had no title 
to tlie propf'rty, wliieli she purported to dispose of bv 
wayof«fift to Ids duiiirlifer, cannot join in the same 
suit another canse of action ttanc*d on the frronnd 
that tin* dautfhter had obtaine<l a ifood title to the 
projierty frinn hei'gi*andnuttle-r and lie was cntifleil 
til it as her fatln'r. 


Second appeal from tiie decision of tlie 
District Judge of Surat, in Appeal No. 6 
of 1907, confirming the decree parsed by 
the First Class Subordinate Judge, A. P., 
at Surat, in Civil Su't No. 1/9 of 1908. 

Mr. Modi, with Mr. N. K. Mehta, for tlie 
Appellants. 

Mr. [fatanlal Rauchhoddas, for the Respond¬ 
ent. 

JUDGMENT.—This suit relates to a 
portion of a lioiise alleged to Iiave been given 
away by one Mariam, the widow of Abdool 
Hiisen Kamrudin, to her grand-daughter 
Rukhiaboo, the daughter of Abdul Ali, the 
first plaintiff, and tlie wife of the first defend¬ 
ant Miakhan. 

The deed of gift in favour of Rukhiaboo 
was dated the Ord of June 1899. 

Jn the year 19T). Mariam found herself 


involved in three suits in all of which an 
issue was raised and decided against her as 
to whether she had any title to the house 
in qnestion, which had originally belonged 
to l)er husband Abdool Husen Kamrodin. 
The decision against Mariam in those suits is 
now relied upon as evidence against Miakhan 
the liusband of Rukhiaboo, although not 
only were the causes of action in tho.se suits 
concerned with a different portion of the 
house to that which was the subject of the 
gift in favour of Rukhiaboo, but the suits 
themselves were instituted a year subsequent 
to that deed of gift. 

Witliout considering the qnestion how far 
a judgment in a suit relating to one portion 
of a liouse can be res judicata against the 
owners of another portion of the house, we 
hold that the judgments in the suits of 1900 
are not admissible in evidence against 
Rnkhinboo on tlie en und stated by Mr. 
Justice Romer in Mercnntite Investment and 
General Trust Company v. River I'late Trust, 
Litan and ,dgency ('ompany (1), ‘that a prior 
purchaser of land cannot he estopped as 
being privy in estate by a judgment obtained 
in an action against the vendor cDramenced 
after the purchase.” ‘n the same effect 
are the judgment of the Privy Council in 
The Matal and GoUniization Land Company v. 
Gnotl (2), and the judgment of the Allahabad 
High Court in NiazuUah Khan v. Nazir 
Beg-mi (6). 

Then, it is contended by the appellants 
that at all events the lower Court in deciding 
the suit should have considered Abdul All’s 
claim as one of the heirs of Rukhiaboo. 

Now, the claim that was first put forward 
in this suit was put forward jointly by 
Abdul Ali with the children of his brother 
Ivsiiofali claiming as tlie heirs of Abdul 
llusein Kamrudin on the ground that their 
mother Moriamboo bad no title to the pro¬ 
perty which she purported to dispose of by 
way of gift to Rukhiaboo. They, therefore, 
claimed under a title derived from Abdul 
llnsen Kamrudin as his heirs and claimed 
in respect of his estate. That was a clear 
and definite cause of action. 

(n (1894) 1 Cli. 57ft: 63 L. J.Cb. 366; 8 R. 79L 7® 

L. T. 31; 42, W. K. 36.5. 

(2' (1868) Ii. K. 2 P. C. 12'; 5 Mooro P. C. (n s.) 
Ib2; :6 W. U. 1086. 

(3) U A. Kft. 



Vol. X] 

BHOLA NATH r. BELCIIAMBRRS. 


INDIAN CASES, 


m 


Abdal Ali, the appellant, now complains 
that he was not allowed to put forward in 
the same suit a case based upon an entirely 
different cause of action, namely, that he 
was the father of Rukhiaboo, deceased, wlio 
obtained a ffood title to the property in dis¬ 
pute from Mai’iamboo. That cause of action 
relates to the estate of Rukhiaboo and is 
put forward by Abdul Ali claiming by 
derivative title as one of her heirs, and, 
we think, it is clear that the joinder of two 
siich causes of action in respect of two 
different estates is prohibited by section 44 
(h) cf the Civil Procedure Code of 

which was in force at the date of the institu¬ 
tion of this suit, 

1 he appellants CoinHel suggests that it 
might poj-sihiy be held, if a siihsequent suit 
were instituted by Abdul Ali claiming as the 
heir of Kukhiaboo. that the matter is re« 
juilicahi as it might and oupht to have been 
put forward as a ground of attank in iliis 
suit. It is difficult to see tiow it can be put 
forward as 7«7iVoM since e.r Kijfinfhpn the 
subsequent suit would be between the same 
parties between whom the Court has decided 
in this judgment that the claim ought not 
to 1)0 and might not be put forward. 

The only remaining question is the ques- 

tion of costs. The learned Subordinate 

Judge states correctly that the defendants 

hied written statements which are identical 

in their contentions. They are all members 

of the same family, the only difference of 

interest being that some claim as heirs of 

Uuklnaboo and others claim as tenants. 

The Snhnrdinate Judge, however, allowed 

the tenants one set of costs and the heirs 

another. When the matter went to th« 

lovver Appellate Court the learned District 

Judge ulHiougl, Ins judgment states that 

he oouhrmed tl.e decree of the lower Court 

and dismissed the appeal with costs, appears 

to have allowed the de-ree to be drawn up 

awarding three separate sets of costs to the 
oefendants. 

As all the questions in the case are before 

us in this appeal we are competent to deal 
with question ,,f costs; and we are of opinion 
that the defendants are not entitled to more 
than one set of costs. We, therefore, vary 
the decrees of the lower Courts in the matter 
of costs by allowing only one set to the de¬ 
fendants each Court. In other respects 
the decree is affirmed. 


The costs of this appeal mu.st be borne by 
the appellants. 

Decree confirmed. 


CALCUTTA HIGH COURT. 

Renrr.M: Ctvn, ArpEAf, \o. {lU ok If»07 

-May 24. 911 

Present : ilr. Justice Rolmwood and 
Mr. Justice Teunon. 

RHOLA XAPH Hij.SK anp others_ 

Dekendaxts—Appem ani f 

cersve 

R. HRLCH AMBURS and othki:^_ 

PliAINTIFF.^ AN'Ir OTHER DEFENDANT- — 

Re.spovdent-!. 

hiu.llor.l n,„J of — 

co.sliarc-A forolhj t icnl a^'iMirntely 

joint suit for rent, n hether mnintninahle 

l*liiu.tiffs. co.slinier hiidlordj., who hv nri arraii-... 
iiKMil wiHi flir n-nants uso,] to collect ilicir sha^e.^"of 
the IVIII scimratcly and ha.l in previfiu® years hrriirdit 
.‘‘Cpiuatc Miit.s. arc conqK-tctir to sue jrantiy for 
the total ainotiiii ..f dcfnan.l.s ,hu‘ to them aKht.u.d. 
they may relate to dilTfreiit periods 

Pramn.h Xath Itoy v, Uirnnni Knuto Ron 35 C 
331; 12 th \y. N. 2|i: 10 Bfuu. I,. K. Otp 7 C I J* 
130; 3 ^[. L. T. 151; IS .M. L J. Ui, referro.i to. ' 

Appeal from the decree of the Second 
Sub-Judge of Hooghly. dated August ••>0 

Babus M heudra Xath Uoj/ and Khefm 
Mohan Sen, for the Appellant. 

Bibus Ram Chandra Majnmdar, Shoroshi 
Chnran Mitra, ^agendra Xath Chose Pro 
vas Chandra M.ttra and Sailendra Nath 
Paht for Xaren-lra Chandra Bos» for thp 
Respondents 

JUDG.MEN'r —The only question which 

aiiHcs in this appeal is, whether the three 
plaintiffs c.-sharers who by an arrangement 
with the tenants used to collect their shares 
separately and had in previous years 
brought separate suits are competent now to 
sue joint y for the total amount of demands 
due to them which happened to relate to 
different periods. The real foundation of 
course for this form cf suit and for’the 
appeal ,.s tl^t if the suit is tre.ated as a suit 
by the entire body of the landlords, the 
decree wil carry with it all the incident.' 
attaching to .such a suit, and that i., really 
what the appellants de.sire to avoid Thev 
seek to contend that the terms of the origf 
nal lease cannot be enforced by all th« 5 * 
sharers together without the consent of tZ 
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tenanljj, and to support tin's contention they 
cite tlie case of Ouni Mahomed v. Moran 
and Ihorga Prashad Mj/tee v, Joy Narain 
llazra (1). It was the decision of a Full 
Bench which laid down converse proposition 
that, wliere it has been arranged between 
the co-aharern of an estate and their tenant 
that lie shall pay each co-sharer his pro¬ 
portionate share of the entire rent, each co¬ 
sharer may bring a separate suit against the 
tenant for such proportionate share. But 
in tlie absence of such an arrangement no 
such suits can be maintained, It is true 
that (iarth, C. J., in delivering judg¬ 
ment says such arrangements are by no 
means unusual, and they may be evidenced 
eitlier by direct proof or by usage from 
which tlieir existence may be presumed. 
But in eitlier case they are perfectly con¬ 
sistent with the continuance of the original 
lease of the entire tenure; and the same con¬ 
sent of all the parties by which the arrange¬ 
ment was originally created may at any 
time put an end to it”. Upon this dictum 
we are asked to hold that the same con¬ 
sent of all parties is necessary to put an 
end to it. ^Fhat this is not so is shown by 
the very next sentence in the judgment 
ami it i.s emphasized at the end of the 
judgment in the following terras:-“No 
Court of Justice ought to presume the can- 
cellation or determination of the lease 
from tlie mere fact of a separate pay¬ 
ment of r.^nt to one or more of the co- 
sharers.” 

Tin’s ca.se has been considered by the Privy 
Council in tl:e case of Prnmoda Xnfh Rot, 
v. IPimaiii Knntn Rot {l) and it appears 
to us to conclude the que.stion whicli is 
now raised before us. Their Lordships say, 

It has long been held in Bengal that agree¬ 
ment either expre.s.sly proved or implied by 
the conduct of parties may establi.sh the 
right to sue separately for the share of 
rent receivable by the separate share-holder, 
and their Lordships have no inclination 
to question the course of rulings.” This is 
tlip point which we have just noticed was 
laid down by the Full Bencfi in Dnnrga 
Prashad Mytee v. Joy Xa}ain llazra (1). But 
their Lordships go on to say,— It lias been 



(I) 4 C. 9G; 2 r. h, U r>7!. 

f'Z) li'y C. S31: 12 U’ N'. 2^^>; 10 Horn. L. 

('. I.. .1. i:iO: 3 .M I.. T. lol: IS M. L. J. 43. 


R. 66; 


equally clearly laid down in Bengal that 
such an arrangement express or implied 
merely affects the right to sue separately 
for rent, and in no other respect modifies 
the terms of the holding; and their Lordships 
think that this is clearly a sound view 6t 
the law. And it appears to their Lordships 
to be sufficient ground upon which to de- 
cide this appeal, for it follows, from the 
propositions referred to, that the right to 
bring to tenure to sale for arrears of rent 
remains in tact, and also the right of one 
sliarer to sue making his co-sharers defend¬ 
ants when they will not join as plaintiffs”. 
Tin's concludes the matter, as the case of 
the three co-sharers joining, as in the case 
before us, to bring a suit is a fortiori govern¬ 
ed by the principle laid down by the Privy 
Council. 

We, therefore, direct that this appeal 
be dismissed with costs. We assess the hear¬ 
ing fee at three gold ?no/ittr^. 

Appeal dismissed. 


CALCUTTA high: COURT. 

Second Civil Appeal No. 1002 of 1908. 

Maj 24 1911. 

Present: —Mr. Ju.stice Coxe and 
Mr. Ju.stice Teunon. 

ICANAI MANUAL and otueks—U eFEiVOANTs 

—Appellants 
versus 

SHYAMA CHARAN KHAURA — 
Plaintiff—Respondent. 

Lease—Term erceedimj one year — Evidence—Not 
admissible without rcyistrafion — miether admissible to 
prove present demise—Relation of landlord and tenant. 

.An unregistered lease for a period exceeding one 
year cannot bo received in evidence to jirove a pre¬ 
sent d-inisc of the property con.stituting the relation 
of landlord and tenant, between the parties It can¬ 
not l)e received in evidence of any transaction affect¬ 
ing the property. 

Appeal from the decree of the District 
Judge of 24-Pergannaha, dated January 29th, 
1908, modifying that of the Sub-Judge of that 
District, dated July 19th, 1906. 

Moulvi Syed Shamsul Huda and Baba 
Atul Krishna Roy^ for the Appellants. 

Babus Mohendra Nath Roy and Beraj Mohan 
Mojumdar^ for the Respondent. 

JUDGMENT.—The land to which this 
appeal relate' is a c/mA; owned by tive per¬ 
sons. The defendants admittedly havealew 
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of one-half of the property from two of tlio 
properties. The plaintiffs has obtained a 
lease of the other lialf from the other tliree 
proprietors and has broug'lit this suit for 
recovery of possession and partition, al¬ 
leging that he has been kept out of his share 
by the defendants. 

The suit was dismissed by tlie Sub¬ 
ordinate Judge, who held that the defend¬ 
ants had a tenancy of the one-lmlf share 
claimed by the plaintiff prior to the plaint¬ 
iff’s lease. 

On appeal, tlie District Judge held tliat 
the prior tenancy alleged by the defend¬ 
ants had not been made out, .and according¬ 
ly be remanded the case to the Subor¬ 
dinate Judge for decision of the remaining 
issues. 

Tlie suit then proceeded and piirtition was 
finally decreed. 

This appeal is lodged l)y the defendants 
against the linal decree; but their real com¬ 
plaint is against the judgment of the Uth 
March 1906, remanding the case to the Sub¬ 
ordinate Judge for decision of the remain¬ 
ing issues. The defendants pleaded a ten¬ 
ancy under the three proprietors, Surya Kant 
Hoy Chowdhry, Yusuff ^H)llah and Jogendra 
Natli Ho'je, who were entitled to tlie dis- 
puted one-half of the property. As regards 
^ usuff Mollah, they relied on an ainalnamn 
and on certain rent receipts. The learned 
District Judge lield that this amulnama^ not 
having been registered, could not be received 
as evidence of any transaction affecting the 
property; and did not regard the evidence 
of payment of rent as sullicient to prove 
the defendant's tenancy under Yusuff Mollah. 
The learned \akil for the appellant attacks 
this decision of tlie learned District Judge 
in respect of the amaLnauiu. He contends 
that even although the amalnama might 
be a lease for a period exceeding one year, 
as the District .Judge finds, and could not, 
therefore, be received in evidence without 
registration, yet it might he taken as evi¬ 
dence of a present demise of the property 
to the defendants constituting the relation 
of landlord and tenant between them; and he 
relies on the case of Champakahitika v. Safar 
Chandar Lai Ghowdhnry{\). But,before deal¬ 
ing with that case, it is as well to refer to the 
terms of section -19 of the Indian Registration 

Act. This section provides that when a docu- 
(I) 8 lucl Cu8.4ij l.> C. W. N. 538; ,3 C. L. J. 300. 



meiit, sucii as this, reriuired by section 17 to 
be registered, is not registered, it shall not be 
received as evidence of any transaction 
affecting anj' immoveible property compris¬ 
ed therein. It appears to u-;, under this 
section, that if this iJocurnent is a lease and, 
in our opinion, there can he no doufit that 
it is a lease it cannot he received as evi¬ 
dence of any transaction affecting tin- pro¬ 
perty, whetlier tliat trans.iction ho a lea<e for 
more titan a year, or simply a demi.se of tlie 
property. 


1 urning to the ease cited, it appears that 
in that ca.se both partifc.« invited the Court 
to construe the niniihuintn and to ascertain 
what were their rights ond ohligations under 
it. It does not appear that the plaiutilF in 
that suit contendetl that the document could 
not be received in evidence. Xo doubt, 
lie miglit have raisefi tins contention and 
argued that the anmhinmn was not a valid 
lea.se anil that the defendant was a mere 
trespa.sser. Without knowing what the fact.s 
of the case were, it is imiiossilile to say why 
lie did not take thi.s course. He may have 
thought that the decree obtained by the de¬ 
fendant, under section 9 of the Specitic lie- 
lief Act, would stand in liis way, or there 
may have been other evidence of the defend- 
ant.s* tenancy. lUit the fact remains that he 
did not take this course: and the parties, 
as 1 have said, invited this C’ourt to cori.strue 
the uuudnama. Beyond an inciJental re¬ 
mark that the document was neither stamp¬ 
ed, nor registered, there is nothing in the 
deci.sion to justify the view that the learned 
Judges held on consideration, that the docu¬ 
ment was admissible in evidence of transac¬ 
tions atfecting the property. 

We think, therefore, that the learned Dis¬ 
trict Judge was right in liolding that the 
amaluama was not admis.sihle in evidence; 
and liis finding that tlie rest of the evidence 
did not establi.sh the defendant’s tenancy is a 
finding of fact which we cannot disturb in 
second appeal. 

Next, it ha.s been argued that the amal- 


nama may be regarded as an agreement 
to lease and in that case would justify the 
retentionof the property by the defendants; 
and reliance is placed on the decision in the 
case of Singhcerani Puddar v. Wiagat 
Chnnder Xhu U ('_>). The document, how- 

ever, lias been laid befoie us; and it 

(2) lie. L.J.o4:3;GInd.Ca..G32. ^ 
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cl«ar, in our opinion, that it is not an 
agreement to lease. The ruling, therefore, has 
no application. 

As I’egards the tenancies under the other 
two landlords, the findings of the learned Dis¬ 
trict Judge that the evidence does not estab¬ 
lish the existence of these tenancies is bind¬ 
ing upon us in second appeal. 

So far as regards the tenancy under Jo- 
gendra Nath Bose, the learned Pleader for the 
defendants has very properly refrained from 
pressing his appeal. 

'^I'hese are all the points taken; and 
it appears to us that they fail and 
that the appeal should be dismissed with 
costs. 

Appeal dismisse I. 


CALCUTTA HIGH COURT, 

Civil Rule No. 4^51 of 1910. 

April 12, 1011. 

Present: Mr. Justice Mookerjee and 
Mr. Justice Caspers/.. 

HAlvlM GIR AND oiUEiJa — Decree-holdeks 

PETIVl'i.NtHS 

versus 

BASDKO SAHl and another Jcdo-ment- 
Uertoks—O rrosiTE Party. 

Ihr>,,- OH fiUrtjC'l compromix,'—Atlrtjnlion by one 
ixirtij Hull hr (till not conxcnt — A/ifi/irdHon fo,' rrriew 
— I’oiii f’x iioim-In revici' nml .rc'ilt ortb r — Cil'H V><}‘ 
rcihirr Coilr (Art I'of IT XLVII, 1. 

In tli('coursi'of ci'i'tuiii cxei-nfitin proceedings, an 
orJer « as tilitained from f li''C« mijT oji (In* allegation 
that liotli parties Imd ass(‘tife«l thetv'fo. Subsi‘«|nentlv, 
it was asserted by one of the parties that he never 
c<insent('d to the order in (piestion: 

Held, that it was open to tin.' Court to review the 
order anti le-cal! it upon an application bv the 
aggrieved party undei' rule 1 of Order XLVII ciflhf.' 
Civil rroc(Mlure Co'ie. amt that it was not oljlignforv 
upon the party to hriiijr a suit to set aside the consent 

iiffhdf w Jhnlshtth B ihdflu 2 Ind. Cns, 125); 10 
C. L.d. 420; 18 (\ \V. N. 1197, rererred to. 

Rule against the order of the Munsif of 
Sewan dated August -^3, 1910, rejecting the 
application of the petitioners, decree-holders, 
to set aside on review, his order, dated 
^lay 12th, 1910, which set aside a .sale 
to the petitioners of the mortgaged property 
of the opposite party, judgraont debtors, held 
on May 7th, 1910. 

Moulvi Mtihiimynal Mustafa Khan^ for the 
Petitioner. 


Baba Kumar Sanlcar i2oy, for the Opposite 
Party, 

JUDGMENT.—We are invited in this 
Rule to .set aside an order by which the Court 
below has dismissed an application for an in¬ 
quiry into the validity of an order alleged to 
have been made by consent of parties on the 
12th May 1910. The petitioner before ns 
held a decree against the opposite party 
judgment-debtors. In execution of that 
decree.the properties of the judgment-debtors 
were sold on the 7th May i910 and purchased 
by the decree-holder himself. Before the 
sale, the judgment-debtors had taken excep¬ 
tion to the execution on the ground that the 
decree had been satisfied. That objection 
bad been overruled and the sale directed to 
be held. The judgment-debtors had prefer¬ 
red an appeal against that order and at- 
temped to obtain a stay of proceedings dur¬ 
ing the pendency of the appeal. Their at¬ 
tempt was infructuous and the sale took 
place as stated. The appeal then came to 
be beard in due course, and, it transpired 
that the execution sale bad been set aside on 
the I2th May 1910 upon the strength of 
a petition of compromise to v'hich the 

decree-holder was alleged to be a consent¬ 
ing party. The appeal was dismissed, but 
tlie learned District Judge directed an in¬ 
quiry into the circumstances undnr which 
the .sale had been set aside. Thereupon, 
the decree holder, on the 22nd August I9i0, 
applied to the originsl Court for an order 
inquiring int • the validity of the order which 
purported t • have been made by consent and 
on the strength thereof the sale had been 
.set aside. The Court summarily dismiss¬ 
ed tho application « n the ground tliat 
it had been made more than 70 days 
after theonlerof the 12th May 1910. This 
order we are now invited to revise. 

The learned V akil fortlie judgment debtors 
has not di.scnssed the m 0 rit.s of the case or 
dealt with the allegation made on behalf of 
tlie decree-holder. Bat he has contended 
that the decree holder has erroneously made 
an application for review, whereas he should 
either have made an application under rule 
13 of Order IX of the Code of 190b, or 
brought a suit to set aside the consent 
order. 

In support of the first branch of this 
contention, reliance has been placed upon 
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the application of tlie decree-holder, and 


the case of Dholai Naskar v. Alack Naskar 

(1) and [{unja Behari Ghose v. Durgam/mi 
Dassi (2). These cases, no doubt, lay down 
the proposition that although a decree pur* 
ports, on the face of it, to have been made 
by consent, if it is subsequently alleged 
by one of tlie parties that he was not pre* 
sent at the time when the consent order 
was made and that, as a matter of fact, 
what appears to be a consent decree was 
in essence an e.i’ parte decree, it is open to 
him to pursue the remedy provided by sec* 
tion lUr, Civil Procedure Code of 18b2. But 
these cases do not alKrm tlie prcipositioii 
that this is the sole remedy open to a per¬ 
son placed in that position. In our opinion, 
it is open to a person so affected to make 
an application under rule 1 of Onler 
XLVli of the Code and to invite the 
Court to consider its previous decision 
in the light of the facts subsequently dis¬ 
covered. 

As regards the second branch of the argu¬ 
ment of the learned Vakil for the judgment- 
debtors, namely, that a suit should he 
brought to set aside the consent order, we 
need only state that it is not obligatory upon 
the decree-liolder to adopt that course. 
No doubt it was pointed out by this C"Urt 
in tlie case of Murnmnuit hih Koer v. 
Badshah Bahadur (d), that when a consent 
decree has been obtained by fraud, tlie 
appropriate mathod to set it aside is to 
institute a suit in that behalf. That prin¬ 
ciple, in our oninion, drjes not govern the 
circumstances of the present case. Here, 
in the course of execution proceedings, it 
is asserted, an order has been obtained 
from the Court on the idlegation that 
both parties ha<l absented thereto. It is 
now asserted by one of the parties that he 
never consented to the order in ques¬ 
tion and tliat wliat purports to be a peti¬ 
tion on his behalf, was, as a matter of fact, 
never approved by liim. If these allegations 
are established, it is, in our opiiiion, open 
to the Court to review the order and re¬ 
call it. 

The result is that this Rule is made 
absolute and the order of the 2.drd Auirust 
1910 discharged. The case will be remand¬ 
ed in order that the Munsif may take up 

(1) 3 C. L J. 1.^8, 

(2) 3 C. L. J. IGO. 

(3) 2 lad. Cas. I2f»; iO C. L, J. -120; 13 C. W. X. 
1107. 


upon evidence to be produced by both par¬ 
ties determine whether the order of the I2tli 
ilay I9l0 was or was not made by con¬ 
sent. If it was not made by con.^ent of the 
decree-holder, it must he di.scharged and such 
other proceedings taken as may be found 
necessary in the circumstances of tfje case. 
The petitioner is entitled to the costs of this 
Rule. We assess the hearing fee at two gold 
mohurs. 

Rule made abnolufe. 


CALCUTTA HIGH COURT. 
Uhuinary Orioi.s-al Civil Scit No. 1171 

OK 1910. 

March 21, 1911. 

Pres'Ul: — Mr. Justice Harington. 

K. D. SASSOON AND Co.— I^hintikks— 

versus 

M. S. P. ANGULLIA and Co. 

Dkkkndant.^. 

Civil Crocviliire Co-la (Act I’ of t). XXX, r. lU 

—Siiif uijiiiK.st vun ijin-j on Injsiin’fs In finn’r: 

iKime - lli'jli Court Ch'irlcr, rl. \2 — Juriiidictiun — 
Pci-fion tiviiKi onli^itle hnf cnrnjin<j on biisinei/s ivithin 
Juri.nhftion of lli<jli ('onrt—Coiilrart siijncd hij niannyer 
-—A'ldtority oi iiifitKKjt'i' ■ Pon't’i'’ol‘ntturnoij, cioi'-truction 
oj —Poucr «'/ rc-snlc —•<>///"« of yoodx fo 
fuliihnontof contract — Mcn.'iirc oJ damaijcs Contract 
Art {IX of 1872), y. 107. 

A i)laiiititT istMitiliod in n'spoct nf a linn titinf'Uctiuii 
to sue till'di'l'(!tid:int undoj' (lie name in wldeli In- 
traded, l)y virtue of Order .X.K.X. Rule 10, of the Civil 
I’roeinlnro Code, l'.K)S. There is notliins' in that rule 
whieli says anything about residence either in or 
without the jurisdiction of the High Court, and it lias 
not the effect of curtailing the powers which the 
High Court derives from clause 12 of the Cliarter, 
under whicli it has jurisdiction over persons wlio 
carry on business within its local limits. 

A contract was signed liy the manager of t|ic 
defcndiiiit’s business in Calcnila, tlie defendant him- 
self being a resident of Singapore. Tiie defendant was 
sued in his firm's name for damages for breach of tlie 
contract in tlie Original Side of the High Court: 

Held, tliat tho suit was maintainable in the form in 
which it had been brought, and the High Court had 
jurisdiction to try it. 

The defemlant by a power-of-iittorney ompoweix'd 
his manager to contract. superintend and currv on 
the business of general niorchaut, as now carried on 

in Singapore. '1 lu' manager entered 
into forward contraeis with ihe jdainliff in respect of 
sngjtr, and llieix* was evidem-e that the defendant’s 
linn was accustomed in Calcutta to enter into for¬ 
ward contracts in the sugar trade; 

Iltdd, that tho manager had authoritv to enter into 
the contract sued upon and tliat the defendant was 
liable. 


bye 
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liy CMiitnict tlie dofoiulant piu-clmscd 7.50 Ions 
•d su;<ur, the dciivoiy of whicli was to be made in 
hve e(|iml slupriionts in .Vu^ust, Scp<cmber, October 
?sovornber and December 1910. Notice was givcji of 

tlio arrival of tlie August shipment amounting to 150 

tons. The defendant took delivery of i5 tons but 
faded to take delivery of the balance which was 
ro-.sold by the plaintilf at a loss, and he now sued to 
recover the loss; 

that as no goods had been appropriated to the 
fulfilment of the contract, the plaintiff liad no right 
to re-sell and charge the defendant for the difference 
between the contract ])rice and the price at which 
he s*)ld the balance of the sugar, but that the 
measure of damages was the differcnco lietween the 
market price on the date of the breach and the con- 
tra«'t prici-. 

Messrs. Sinha, Z)ass, Jf. C. Bosf^^ J. X, 
Miffer and Sircar instructed by Mr. X G, 
Solicitor, for the Plaintiffs. 

Messrs, / npAand fj ingjonl Jauiei^, instruct¬ 
ed by Messrs. Pitgh Co., for the Defendants. 

JUDGMENT.—This is an action by 
sellers against buyers for breach of contract 
to take delivery of certain bags of Java sugar. 
The contract was made on the 8th of February 
1910. Hy it tbedefendant purchased 750 tons 
of Java sugar, the delivery to be made in five 
equal shipments in August, September, Octo- 
her, November and December iDlO. Notice 
was given in September of the arrival of the 
August sliipment amounting to 150 tons. 
After some pressure, the defendant took de-' 
livery of 25 tons, but, in spite ot repeated 
notices, lie failed to take delivary of the ba¬ 
lance of 125 tons. After due notice tiiat 
they would re-seilthe 12 tons, the plaintiffs 
advertised and held a sale. The 125 tous were 
sold at a loss of Us. 2,:! f I-1 i-O and, to re¬ 
cover that sum together with the expenses 
of tlie sale and the charges made by the I'ort 
Commissioners and other items making it up 
to a total of Us. 2,7 1-5-12-6, the present 
action has been brought. 

1 be contract in question was signed by a 
man named iMisree per pro. Aiisree was the 

Manager of the defendant’s busine.ss in Cal¬ 
cutta, the defendant himself being a resident 
of *Singapore. 

llie defence that lias been .set up is, first, 
that the Court ha? no jurisdiction over the 

defendant who is a resident out of its juris¬ 
diction; secondly, that Misree had no autho¬ 
rity to enter into the contract sued upon and, 
thirdly, that no good.s had been appropriated 
to the fulfilment of this contract and that, 
tlierefore, the plaintiffs iiave no right to re 
uoll aud charge the defendant for the differ¬ 


ence between the contract price and the price 
at which they sold certain bags of sugar. 

On the first point a number of cases de¬ 
cked m English Courts have been cited for 
the purpose of showing that the Court would 
not seek to exercise jurisdiction over a single 
trader residing out of its jurisdiction, not¬ 
withstanding the fact that he had an 

office within the local limits of the jurisdic- 

tion of the Court. In my view, those are 
cases which are not applicable in this country. 

1 he jurisdiction of this G )urt with regard to 
persons who are liable to be sued in it is 
derived from clause 12 of the Charter. That 
clause gives the Court express jurisdiction 
over persons who carry on business within 
the local limits of its jurisdiction. In the 
present case, in two documents which have 
een put in, namely, in the power-of-attoruey 
and in the printed notice circulated by the 

defendant repudiating certain cnitracts, the 

defendant described himself as carrying on 
l-usines, i„ Calcutta. He bring, him.self thus 
Within the express provision of clause 12 of 
the Charter. It i. true that he is sued in 
^le hrm s name in.stead of in his own name 
hut the plaintiffs are entitled in respect of a 
hrm transaction to sue the defendant under 
the name in which he traded hy virtue of 
Order \XX, rule 10. There i.s nothing in 
that rule which .says anything about re.sideiice 
either ni or without the jurisdiction and it 
certainly has not the effect of curtailing the 
powers which this Court derives from the 
Charter iinfler which it has jurisdiction over 
persons who carry on business within its 
local limits. In rny view, therefore, the first 
point rai.sed by the defendant fails, 

1 lie second point is as to the authority exer- 
ci.sed by Misree. Now it is contended by 
the defendant that, inasmuch as the con¬ 
tract was .signed per pro, tlio plaintiffs had 
notice that Misree was acting under the 
authority of a power-of-attorney. They were, 
therefore, put upon an inquiry as to what 
the limits of Misree’s authority were. Then 
it is said that the power-of-attorney only en» 
titles Misree to carry on business in the same 
way in which the defendant carries on his 
business in Singapore and that,therefore, to 
show that the contract was one svhich Alisree 
bad authority to make it is necessary to show 
that a forward cintract of t-iis nature could 
be Diade in the ordinary course of business 
by the defendant at Singapore. Now, the 
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power-of-attji-ney empovvei-s two por-inns 
namely, Faz Ali Fazal Hn.en Kassiun All of 
Singapore and Kassim Miar e nf li ingk-ok, 
jointly or severally “to eontraet, superintend,' 
manage and control and carry on in flalcntta 
aforesaid iu tlie name of M. ,S. I>. Anguilla 
A to, the busines.s of general merchants as 
now carried on hy mo (the defendant) in 
Ningapore and el.sewhere under the .style and 
hrm aforesaid” and i„hr nli,, it authorizes 

them to contract, buy or sell goods and mer. 
cliandi.se; and thereafter reciting many power.s 
which he places in the hands of attorney.s 
there is a proviso limiting their powers in’ 
these terms; nothing herein contained .shall 
lie deemed to nuthori.se my said attorneys or 
attorney to .speculate In gunnics.opinrnshares 
or e.vchange nr to become .sureties or surety 

for or- in any way guarantee the debt or 
liabilitie.s of any person or firm.” Now, in 
the present case, ther-e i.s evidence to'the 
effect that the entering into foin\ard contracts 
in the sugar trade is part of the huslne.ss 
ol the general merchant.s. There is ei i- 
deuce that, m fact, the defendant’.s lirm 
was accu.stomed, in Calcutta at any rate to 
enter into such contracts. There i.s the evi¬ 
dence of the present Manager that, with res- 
pect to forward contracts made hy .MIsree 
which resulted in a gain, he has been en- 
deavouring to realise, for the henetit of the 

with respect to tho.se which resulted in the 
p that the defendant's Hrm ha,s repmliated 
he authority of Misree. It is true that there 

a no evidence as to whether the defendant 
usually makes focward contracts in his trade 

tha^RlT fact 

that Kiwhim All the Manager .sent to Cal- 

cu ta It IS slated, to succeed .Misree, is un- 
e o say what the course of business at 
Singapore IS and, if the power of-attorney i.s 
onstrued in the way in which the defendant 

n construed, it results in 

this ab.surdity that although Ka.ssim Ali is 

sent to Calcutta with authority to carry on 

msiness as It Ks carried on at Singapore, he 

a not given any intimation as to the way 
in which the busine,ss at Singapore is carried 
on. Iliat, m my view, reduces the matter 
to an ah,,urdity and I have no doubt that the 
Managers appointed under the power-of at¬ 
torney were authori..ed to carry on hu.sincs.s 
of general merchants in the way in winch it 

wa3.^actnally...carried on in Calcutta and in 


course of th it Irisinass, they were authori.sed 
to mike contr.icts such as that in the present 

suit. The secou I c mtention, therefore, that 
the contr.ict was made without the defend- 
atjt s aiithfpj'ity, 

Xmv, tl!(> tl.inl „ I'.s one wlnt.‘li, (o rny 

ininri, i-f rather nr,re rlilli Milt. TheevhJence is 
that the pill,itifls oiileti upon the defendant 
tn lake fleliyery nf i:,H tons of sn^ar from 
the I'ort Ctnnrnis.Hioner.s warehouse at 

that warehons. the plaintilfs had a large 
MUfuitity of sMLOir in hags, a great deal 
nine than siitlicent to sati.sfy the con- 

traet wl.iH, tt.o.\ iia.I with the defendants. 
It j.adniitrei that no partieular bags were 
seleet..,l f,.,- ,leiivery t., the defendant hut 
that thee nrN(> hij.sines.s was for the defend¬ 
ant tn pay |,ir the .sugar he was prepared to 
take, and ,,n pay/nent. to obtain a delivery 
'H-der. Of, presentation of the delivery order 
at (ho wiielioa.e.sulil.ient bags to meet the 
de ivery f.rier wonhl he taVen out of the 
h'llk lyiULT in the warehouse and then and 
tliere .lelivere i to the defendant. It is con¬ 
ceded that 111 this case no particular hags 
were seleeied lr.,ni the bulk because the de¬ 
fendant tailed t., pay for and obtain a de¬ 
livery order for the balance of 12.j tons as 
he was b Hind t . do. The plaintiffs .sold off 

!-■> tons ou^ f.f the hulk and now claims to 

charge as against the de endaut tlie difference 
Mi the price at which they sold this quantity 
and the price the defendant contracted to 

give. (In one side, it i.s contended that the 
Circumstance that no goods had been appro¬ 
priated to the contract make.s no diff rence 
the .sale being heM under the condition in the 

contran < >o the other .side, it is contended 

that as no hags bed ever been tendered or 
set apart f.u' the purpose of .sati>fying this 
pirticuhir c mtract tliere is nothing to show 
that the lugs ,suM hy the phaintiffs were the 
actual hag.s that the (lefendaut ought to have 
taken and, that being so, the defendant 
■yys that the plaintitf.s are not entitled 
to recover the difference between the two 

sale.s hut they .say the mea,s.ire of damages is 
the dilTerence between the market price on 
the date of the hieach and the contract price 

ll.e ca.sos which have been cited during 

he argument do not hear on the que.stion 
hecau.e ,u each case the goods of which the 

buyer had refused to take delivery had been 

ascertained. In this particular ca.se they ha 

not been ascertained, ff they had been ascer 
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tained or if there liad been a tender of a 
particular parcel of goods to satisfy the con¬ 
tract no difTiculty would have arisen. 

On the whole, I have come to the conclu¬ 
sion that the defendant’s contention on this 
point is the correct one. The clause in the 
contract giving a power of re sale refers to the 
goods covered by the contract and until the 
particular goods to be delivered in accordance 
with the contract have been ascertained, there 
is nothing to which the power of re-sale under 
the contract can attach. 

But inasmuch as my view on this piint in 
no wise affects the merits of the case or the 
plaintiffs’ right to recover, assuming that the 
market has gone against the defendant, I do 
not think it right to dismiss the case. 

The measure of damages is the difference 
between the market price and the contract 
price of the sugar at the date of the breach. 
The latest date, as disclosed in the correspond¬ 
ence on which the defendants could have 
delivered, was October 20th, 

There must, therefore, be a reference to 
ascertain the market price of the undelivered 
portion of the 150 tons on October 20th 
and the plaintiff will be entitled to judgment 
for the difference between that sum and the 
contract price if the latter sum is the larger 
of the two. 

The plaintiffs will get their costs of action 
on scale No. II. 


CALCUTTA HIGH COURT. 

Civil Role No. 51.")! of 1910. 

March 28, 1011. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Casper.sz. 

CHANDRA SKKHAR TR08AU SINGH 

—Petitioner 

versus 

HARI HARENDRA SAHI— Opposite 

Party. 

lirceirer—Moitgngf miif — Mnrlgnyor tnkiu-j iimiirij 
from R'ceivpr om arroinmodafion loan -R-fusal to yitij 
— P,)ivpr of Court to compel payment. 

X Ui'cciver was appointed in a inorlgugc* suit from 
whose otHcor the judgment-debtor took a sum of 
inonoy us accoinmodati<m loan out of the fun Is of 
the Receiver in his hands. The olficer was dead 
anil the judgment-debtor refused to re-jiny the 
amount: 

}[cld, that the Court had pnver to direet tlio 
judgment-debtor tf) deposit tho money in Court 
within a lixod time, and that in dofauh of smdi de¬ 
posit tho Receiver was entitled to execute the order 
of the Court as a decree. 


Rule to show cause why the opposite party 
should not refund to the petitioner (Receiver) 
the sum of Rs. 1,390 (pending the mortgage 
suit in the Court of the Sub-Judge of Sarun) 
as having been paid on hi.s account tp.his 
agent by Sidh Nath Panday, officer of the 
Receiver. 

Babus Mohendra Nath Roy, Nahtn Chandra 
Bardulo and Rajeswari Prosadf for the Peti¬ 
tioner. 

Alaulvi }tiuhammad Mubtafa Khan^ for the 
Oppasite Party. 

JUDGMENT.—The question raised in 

this rule is one of some nicety and apparently 
of first impression in so far as the Courts of 
this country are concerned, Babu Chandra 
Sekhar Prosad Singh, a Vakil of this Court, 
was appointed Receiver by the Court in a 
mortgage suit. He submitted his accounts 
under rule 3 of Order XL of the Code; and, 
at the same time, intimated that he was 
unable to pay into Court a sum of Bs. 1,390 
which had been realised by him but had been 
taken from his officer by the judgment- 
debtor who refused to re-pay the amount. 
He, therefore, sought the assistance of the 
Court with a view to recover this sum from 
the judgment-debtor. The rule now under 
consideration was thereupon issued upon the 
judgment-debtor calling upon him to show 
cause why he should iiDt refund this sum of 

Rs. 1,390. 

The judgment-debtor does not dispute that 
lie has taken this sum. But he alleges that 
he received from the officer of the Receiver, 
a sum of Rs. 1,600 and returned to him 
Rs. 949-3-3 so that he is liable to refund 
only the difference, namely, Rs. 650-12-9. 
But an examination of the account book of 
the judgment-debtor, produced by himself, 
sliows tliat on 25tli September 1909, he took 
from tiie Receivevtjirough liis otEcer,6idh Nath 
Panday, the sum of Rs. 1,600 ns a temporary 
loan. It is thus manifest that he is bound to 
refund the whole of Rs. 1,600 to the Receiver, 
The Receiver, however, admits that not the 
whole of flii.s sum but only Rs. 1,390 is still 
due. But the judgment-debtor ha.s invited 
our attention to an entry in his own account 
books to the effect that on the 6th March 

1910, Rs 9-19-3-3 was paid to Sidh Nath 
Panday. The Receiver denies the truth of 
this entry, and on liia behalf an affidavit has 
been Hied to the effect that from before the 
6th Mnrcli 1910, Sidh Nath Panday was ip 
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Calcntta and could not pos.sibly have re- 
eived the sum alleged to liave been made 

to decide 

whether thj^, sum was paid to him or not. 
Bat as, on the face of the account book of the 

jndgment debtor.itappear.sthatthe temporary 

^an was taken for purposes of accom- 
modat.on from the funds of the Receiver, it 
V as his duty to pay back that money into 

e hands of the Receiver himself: and the 

have nlleKed to 

ave been made to any other person. Under 
Uiese circumstances, we must direct the 

No due.stion can po.ssibly arise as to the 
power of the Court to make an order of this 

Court'’ 'r’d «'■ nIHcer of 

Court I Oder orders of the Court it is bis 

duty to collect the income of the property in 

l egation and to bring the money into Court 

Court d ! “PP‘'«<‘ ‘I'® 

Couit may direct. It is the plain duty of 

the judgraent-debtor not to intercept any 

^Zr' fZ ‘‘■'e'-efore, as a 
matter of fact, any part of the income has 

found Its way into the hands of the judgment- 

debtor and is improperly retained by I ii. 

ht. Jr f ir'""'® to comp:i 

o 7 'r‘r'! ■'™" 

and piri ‘ V. Impt ( 3 ) 

ottleTe"''"'’'®?'' 

within oL^ i'^dfiment-debtor do, 

hit co^rH date, deposit in 

Bumof RrVsQVlf'f 1“;® ‘'’« 

Receiver will be at lib" *''« 

order of thil n ^ to execute the 

against the '• "®j ® 

s!hi and • •’"^f'"®''‘-debtor, Hari Harendra 

en lert'" he will be 

entitled to recover the sum with interest 
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at II' per cent, perannum from the ‘JZth Sep¬ 
tember 1901b up to the date of realisation, 
^o intere.^t, however, will ba charged if the 

mrmey IS depo.sited within one month from 
tilts date. 

We nmy ,vdd that if the judgment-dehtor 

has any clatm against the estate of Sidli 

Aath Faiulay for money proved to have been 

paid to him, lie has his remedy by a suit in a 

Court of competent jurisdiction against his 
representatives. 

The rule is made absolute to this e.vtent. 
l/jere will be no order for costfl. 

I^u/e made absolute. 


JO 8 Fed. Cas. 762. 

( 2 ) 3t Wis 6<8. 

uisnr^'J* 

(•*1 30 L. T. N. S. 468, 


CAFiOerrA HIGH COHRT. 
.Skcu.vd Civil Aim-eai, Xo. 271 of 1909. 

April 12, 1911. 

Coxe. 

KRIPA SIXIHIC ROV-Plaintiff^ 

AI'I’EIJ.ANT 

versus 

BAXCiFANIDIH aMAHANTl and others 

.-Uefendant.s—Respondents. 

II /o thrr inriu.h- co.<ts of exenUion-Salc in execution 
o/ o/cosU euiered in saleproclamnfio,, 

m. dnr ep-rl 'd~i’nre<jistered purcha.erJ. 

ht/e i>fi{fCi'toritij~Purchfuer at rent mle 

Vni'u"'o 'I,;. "f in seJliou 6 of Act 

\ 11 li G. ot nn * aro.pme wide enough to include 
co=l.s nf cxocutiuri .such, for instance, as the fees 
necessary tor th^.s.su. of au attachment nr a sale 
i»rocliiriuition. 

If the plaiutilT judgment-dehtor. in a suit to set 

asid, a sale f..r arrears of rent, sueceed in provine- 

that .some ot the costs of proees.s entered in (ho sale 
proclamation were not really due from him, the J^le 

«Aicli follovve.l in i>,-ifect good faith on tl.at sale 
pn'chunatioii cannot ho regjjrdedas null and void 

An unregistered purchaser of a tenure cannot set 

np Ins title against a person purchasing at a sale of 

tilt tenure for arrears of u-nt, and cannot succeed in 
warclnusivr'^ *l*«t the sale 

.S/o,n. C/mad Konn.Inn v. Brojo Kath Pal, 21 W R Q-l. 
Kn.to C/m.dcr t//.o,gc v. Raj Krista {inn^lyopadhua 19 
O .4. htliH>ltahu v. Ifari Mahanti, 27 C 7S9- X,fn } • 
MuhanU y. liichitranond Roy, 6 Ind Cas fi« - 

(hirnarain, 6 W R Art 
\ hidings p. ,,{l, doubted. * 

Appeul from the decree of the Sub-Judge 
Cuttack dated December l4th, 19(js 

moditying thatof the Muneif of Puri, dated 

August 17th, 1007. 

Babus Prov.ish Chandra Mitter and <? •/ 

Uadhnh ilaim. for the Appellant 
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Babus ['pendra Narain Mukherji^ Janaki 
Nfith Pal and Birhkushan Dntty for the Re¬ 
spondent. 

JUDGMENT.—Tlie pluintiff.s in this 
case were the unregistered purchasers of a 
certain tenure. This tenure was sold by the 
whole body of the landlord, for tlie arears of 
rent due upon it and purchased by defendant 
No. 1. The plaintiffs brought this suit to 
set aside the sale on several grounds includ¬ 
ing that of fraud. 

The suit has been dismi-sed by the Courts 
below and the plaintiffs appeal. 

It appears that the plaintiffs deposited 
Rs. 61 odd on the 27th of the June 1905. An 
application for execution had been filed on the 
9th June i905 before the Collector which was 
transferred to the Deputy Collector for dis¬ 
posal on the 29th of June. The rent-S' it 
and the decree in execution of which the 
sale was made had taken place in the Court 
of the Deputy Collector. It is stated that this 
sum of Rs. 01 odd was all that wasdiie under 
the decree exclusive of the execution costs. 
This, if I understand him aright, appears 
to be the view of the Munsif. 

The first point raised on behalf of tlie ap¬ 
pellants is that the execution costs were not 
payable under section t) of Act VllI of 1805 
and that consequently they were not hound 
to pay anything more than tins sum of Rs. 01 
odd. I do not think that this contetdion can 
be sustained. The words in section 0 are as 
follows: “ If the sum due under the decree, 
together witli interest to date of payment 
and all costs of process, he paid into Court at 
any time l)efore the sale commence.^ such sale 
shall not take place.” The words "all costa 
of process” are quite wide enongli to include 
execution, such, for instance, as the fee.s neces¬ 
sary for the issue of attachment nr sale- 
proclamation. 

The second point-taken is that on tlie date 
when this sum of R.s. 61 odd was paid that 
was all that was due under the decree, inas¬ 
much as the application for execution did 
not come to the Court of the Deputy Collec¬ 
tor until the 29th of June 1905, that is to 
say, two days after this deposit was made. It 
is urged that as the suit was disposed of by 
the Deputy Collector the landlord should 
not have filed the application for execution in 
the Collector’s Court and that the plaintiffs 
cannot he regarded as having been liable on 
the 27th June to pay any costs wt.ich 


might have beeu incurred in another Court. 
I am rather doubtful whether I am entitled 
in second appeal to deal with this point at all. 
The finding at which the learned Subordinate 
Judge arrives is that the plaintiffs have not 
proved that the deposit was suflBcient to 
cover the decretal debt witli intere-^t and 
costs of process as laid down in section 6 of 
Act Vi II of 1865, The learned Subordinate 
Judge has not apparently come to any find¬ 
ing as to whether the sum deposited on the 
27th June covered all that was due from the 
plaintiff.s exclusive of the execution costs. 
But, even assuming this in favour of the plain¬ 
tiffs, I cannot In Id that the plaintiffs are 
entitled to su^'ceed on this merely technical 
groutKl. It aop^ars to be the practice f >r all 
suits and applications for execution to be 
filed in the Collector’s Court and to be made 
over by the Collector to the Deputy Collector 
for disposal. This is what was done apparent¬ 
ly in the present case. Even supposing for 
the sake of argument, and otdy for the sake 
of argument, that the plaintiffs for this 
technical reas«>n, were not liable to pay rn >re 
than Rs. ^*1 o ld on the 27th June, it does 
not seem to me that section 6 alTord.s them 
any proteotii.n. I have already quoted tlie 
terms of section 6. They are to the effect 
that all costs of process must: be paid in 
Court to prevent the sale taking place. In 
the present ca.-e the execution continued. 
The sale proclamation presumably was Is.-^ned 
stating what co.sts were due including the 
co'it.s of executi m. I think it impf'S-sible to 
liold that because the plaintiff.s might suc¬ 
ceed in proving tiiat some of ttie costs of pro¬ 
cess so entered was not really due from them 
the sale whiclt followed in peifect good faith 
on tliat sale proclamation must be regardetl 
as null and void. Tliere is no doubt that at 
the time when the sale was lield these costs 
liad been ii.cutred. Even assuming that 
th(-re may he son e d< ubt as to the plaintiff.'' 
liahdity for them, that would not, in my 
opinion, justify as against an innocent pur¬ 
chaser f(’r value the setting aside of the sale. 

The thiid point taken is that the judgments 
of the Cniirt.s below are insullicient on the 
question of fraud. Both the Courts are cleaily 
of opinion that there is no vestige of dis- 
honesiy or fraud in tfie present case. My in¬ 
tention has been invited to the allegation of 
fraud made in the plaiiit. with respec 

to this the Munsif observes,— Tn this case, 
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however, the execution proceeding^ were not 
fraudulent; the only tliini? attempted to he 
slioivn is that tiie decretal m mey had 
been deposited before the execution was 
taken out; and as regards the fact which 
would be of the first importance in es* 
tablisliing an allegation of fra d of this 
nature, namely, tlie service of the sale 
proclamation, he says ‘ he (the plaintitf) 
has not endeavoured seriously to get it prov¬ 
ed that no sale proclamation was published.” 
It is clear, therefore, that the plaintilTs made 
no I’eal attempt in the Courts l)elow to 
show any di.shonesty on the pai*t of the de¬ 
fendant and the Miin.sif appears tohe complete¬ 
ly satistied with tl»e ionn fidts of the defend¬ 
ant’s action. 

These findings are sutlicient for tlm dis¬ 
posal <;f the appeal but it is necessary to dis¬ 
cuss the fourth point, that is, that the Courts 
below iiave eirod in holding that the plaint- 
ilTs }»ave no Uirns in this case. If 

this matter rested si ply on the terms of 
Act X of IS.jJ I should fee) veiy strongly 
impiessed by the arguments of the leartied 
deader for the appellants. But the point 
has been .settled by a number of cases all 1 
tln’iik ulti?7iately based on the provi.so to .sec¬ 
tion lUbof Act X. At least, it is diliicult to 
see on what other provision of law they can 
he ba.sed. If the matter rested on the terms 
of the secti{)n 1 shall have considerable hesi¬ 
tation in holding that the pr )viso was in 
tended to operate beyond the limits of tlie 
section to which it is attached. But the 
decisions on this point go coiHiderably beyond 
section lOG and no longer leave it open to me 
to bold that the plaintilTs can maintain the 
suit. 1 he first case to which f may refer is 
that of Kiham Chand Ixoondoo v. Brojo Xufh 
-Pa/(1), in vvhicli it was held that an un¬ 
registered pui'chaser of a tenure could not 
set up his title against a person purchasing 
at a sale of the tenure for arrears of rent, 
riien comes the case of Krist.) Chnnifir 
(rhone v. R<i) Kristo tpa (-). 

distinction has been drawn iiet.veen the case 
of a plaintitT wh'» attacks a sale in execiuioo 
of a decree for the whole rent an 1 one wh > 
attacks a sale in execution of a de.Tse for a 
share of the rent. In the case cite! the 
decree svas for a .share of rent an I the 

learned Judges held that, that being 
(C 21 \V U.9*, 

12 0 . 21 . 


so, the plaintiffs were not precluded by the 
fact that their names were not registered from 
suing to recover the tenure. But, at the 
same time, timy followed the ca.se of Bham 
CUnnd hnndu v. Brojo Xath Bnl (1), by which 
they held it was established that if a sale 
takes place in a rent-suit brouglit by and 
against proper persons, and the .sale be of 
tbe tenure, the unregistered transferee ba.s 
no title as against tlie purchaser. Tlieii 
comes the case of Palit Shahn v. Mari Mahanti 
(3). That was a ca.se of a sale of decree for 
a share of the rent. But even there the 
learned Judges held that an unregistered pur- 
chu'^er had no Ijcus gfaiidi against a subse¬ 
quent auction purchaser. Kinally, we come 
t«) the case of }\i!adri Mahauli v. Bichitranand 
li'ty (1). Tliere the learned Judges held that 
an unregistered purchaser cannot attack the 
title r)f an auction purchaser under .sec¬ 
tion lOo though he can attack tlie title of a 
purchaser under section 10b“; and in dealing 
with the case of Baht Bhahti v. Mari Maha 7 di 

(3), the learned Judge.s apparently hold that 

that case would have been rightly decided 
if, as a matter of fact, the auction-purcha.ser 
attacked in that case had been one under sec¬ 
tion lOo. 

It has been strenuously argued on behalf of 
the appellants that this is not a case for re¬ 
covery of possession of the holding against 
the auction-purchaser but one to declare the 
sale invalid. Much reliance has ijeen placed 
on the remarks of the learned Chief Justice 
in tlie case, which J have already quoted, on 
page b30. But these remarks, if I understand 
them aright, deal with auction-purchasers 
under section 108. This seeiii.s to be clear 
from the reference in therato thecaseof Kristo 
Chiuider Gho^e v. U-tj Kristo Bandyopadhya (2). 
Later on tl;e learned Chief Justice says in the 
clearest terms that when a case comes within 
the scope of the proviso to section lOG, Act X 
of lS5y, the plaintiff has no locus standi. 
The remarks of the learned Judges in the 
Kristo Chuuder Ra] Kristo (2) to 
the effect that an unregistered transferee 
obtains a title must also be read together 
wi h the remark that he cannot attack an 
auction-purchaser. And in the case of Palit 
Shahu v. Mari Mahanti (3 to which 1 liave 

already referred, the suit was not to recover 

CD 27 C. 7S'J. 

(4j G lud. Cus. GO.-); ;J7 C. 8>3: U C. \V. S. UJV 12 
C. L. J, loS, * 
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possession from the auction-purchaser but 
for a declaration that the sale w»s collusive 
and, therefore, null and void, precisely as is 
the case in the present suit. 

No doubt, the old caseof SJietkh Afznl Ali 
V. Lalla (iurnarain 15) is very strongly in 
the plaintiffs’ favour. It ha? been suggested 
that, having regard to that decision, I 
should send back this case to be tried by 
the Division Bench. But if there is really a 
conflict between the decisions of two Ball 
Benches, a Bench would be in no better 
position than I am myself in dealing with 
the matter. It appears to me that, having 
regard to this long stream of cases in¬ 
cluding a decision of a Full Bench I 
am bound to hold that the authority 
of the decision in Sheikh Afznl Ali v. Lalla 
Qurnarain (5), must now be regarded as 
shaken. 

It appears to me, therefore, that the 
points taken on behalf of the appellants 
fail, and the appeal must be dismissed with 
costs. 

Appeal dismissed. 

(•'>) G \y. K. Act X, Rulings |>. 59. 


PUNJAB CHIEF COURT. 

Second Civil Afpeal No. (183 ok 1910. 

June G, 1911. 

Present: —Mr. Justice Johnstone. 

AUTAR SING-H— OEi'BNDANT—A ppellant 

versus 

SURAIN ‘AND ANOTHEK—PlAINTIKKS - 

Respondents. 

Junt^tlicfion vj Civil nr Itivcniii' Cnurf—‘P(n-tilion 
suit regunliug loud—tpicstinu nf title invnived—Prnitcr 
procedure—Puujah Lund hrmnie Art (Xl'II «/ I8S7^ 
Chap. IX, .i.s. 117, 158 (xvii;. 

A suit for tlio partition of laiul is cogni/aMo <iiily 
Gy a Kovonue Court, notwitljstiinding fhat, upon iho 
clofoiuluiit’s jilea, a (pieslion t)f titl(‘ uri.ses. In so far 
as tlie claitn f(jr partition is concerned, tin* jurisdic¬ 
tion of n Civil Court is cleaily excluded by liov. 

A suit for partition must in llio lirst instance bo 
instituted in the Uoveiuu* Court and if that Court, in 
taking tlio pleas of the defemlant, finds a ([ncstifiii of 
title involved in the case, it may refer a party to the 
Civil Court for a decision on the (Hiesti<in of title or 
it Jiiny resolve itself into a Ci\ il Court and hear and 
deciile that qncbtioii. The finictimi of a Ci\ il Court 
in partition cases ia simply to doci'le tlie cjiiestion of 
title, pure and siniph'. 

Second appeal from the order of the Di¬ 
visional Judge, Amritsar Divi.sion, dated the 
31st March 1910, reversing that of the Extra 
Assistant Commissioner and Munsif 1st Clas.«, 
Amritsar, dated tlie 3Uth November 1909, 
returning tho plaint. 


Mr. Dunt Chand, for the Appellants. 

Mr. Mul Baj^ for the Respondents. 

JUDGMENT.—In this case the plaint¬ 
iffs sued the defendant for possession by 
partition of bAkanals, Omarlasoi land ont of 
a total of 81 kanalSf 1-1 marlas. The de¬ 
fendant pleaded that the plaintiffs were only 
entitled to a and not 2/3rds of the land, bnt 
also objected that the suit was one for a 
Revenue Court. The first Court agreed 
with the defendant on this latter point and 
returned the plaint for presentation in a 
Revenue Court. The plaintiffs appealed to 
the learned Divisional Judge who took the 
opposite view. He held that, inasmuch as 
the whole dispute is whether the plaintiffs 
are entitled to a pagwand or to a chundawand 
share, therefore, the suit was cognizable by 
a Civil Court, being concerned with a ques¬ 
tion of title. The defendant has now come 
up to this Court with a revision petition 
under clause (6) and this has been admitted 
as a further appeal. 

There can be no doubt whatever that the 
order of the first Court was the correct one. 

The relevant portion of section 158 (arm) 
of the Punjab Land Revenue Act runs as 
follows: — 

A Civil Court shall not exercise jurisdic¬ 
tion over any of the following matters, 
namely:— 

“Any claim for partitionofanestateholding 
or tenancy, not being a question as to title 
in any of the property of which partition is 
KOllgllt”. 

Now liere the plaintiffs are claiming a 
pfirtition of a holding and though, upon the 
defendant’s plea, a question of title arises, the 
exclusion of the jurisdiction of the Civil 
Court in so far as the claim for partition is 
concerned, is clear. 

If the learned Divisional Judge had 
studied Chapter IX of the Punjab Land 
Revenue Act and especially section 117 and 
the following sections he would have under¬ 
stood that, in a case of land falling within 
the purview of the Act, a suit for partition 
must always be instituted in the first instance 
in tlie Revenue Court. The Revenue Court 
takes the pleas of the defendant, and if it 
finds a question of title involved in the case, 
its course is clearly laid down in section 117 
of the Act, i. e., it may refer a party to the 
Civil Court for a decision on the question of 
title, or it may resolve itself into a Civil 
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Court and hear and decide that question. 
In niy opinion it can never liave been the 
intention of (lie Legislature that a Civil 
Court should take cognizance of a suit for 
partition whenever any question of title was 
raised in such suit. The function of the 
Civil Court in partition cases is simply to 
decide the (luestion of title pure and simp'e. 

The Counsel for the respondenl.s tries to 
contend that his clients did not ask for 
actual partition but only for joint possession 
in accordance with certain shares; but tin’s is 
quite out of keeping with the wording of 
the plaint. The rulings in FuzaltJad Khan v 
Ata Muhammad (1) and Sundar v. iruzir 
(2) referred to by him in argument seem 
to me to he quite irrelevant in the present 
connection. 

For these reasons I accept the appeal, set 
aside the order of the learned Divisional 
Judge and direct that the plaint lie returned 
to the plaintiffs for presentation in the 
Revenue Court. 

The plaintiffs .should pay the costs of the 

defei.dant up to the present date. 

(I) p. K. v.m-. .JO i». L. a. 1000. 

(2,144 P. a. 1007. 


ALLAHABAD HIGH COURT. 
IiitsTCiviL ArrEAi, from Order No. 17 

OF 1911. 

May 22, 1911. 

Present:—Sir George Knox, Kt., Judge, and 

Mr. Justice Piggott. 

HAM NARAYAN DLBF and another— 
Defendants—Affellant? 

versus 

JAGDEO MISIR and others Plaintiffs— 

Respondents. 

Civil Piycetlure Code (Act V of CMS), O. XVI, v. 10 
and 0. A'J //, ,T. 2 and 3— UVOit'.'Ar.s cited by a party not 
(ippcartnij — Co'irt*n power to I'lisnc icurrant of arrest — 
Default in appearance—Power of Court to proceed to 
decide the case. 

Wlieru tho witnosHos cltc'.l by a p.'irty fail to uiipe.ar 
ithout luwful e.xouso ami tbe jiarly concornod 4lue8 
not apply to tho Court to act umbM* Order XVI, rule 
10, clauses (2) and 3), but the Court Ims reason to 
believe that the evidtoico of tlio witnesses is material, 
tho Court would exercise q sound discretion by itstdf 
putting in force the powers entrusted to it by 
tho said provisions. 

Where the witnesses cited by a parly do not 
appear in Court oil the fixed date, llio Court ouglit 
not to proceed umler Order XVII, rule 3, nor .should 
tho party be considered to have committed a default iit 
appearance within the meanimgof rule 2. Order XVH. 


Didhin Soiiroj Kuari v. Au^lhan Sirujh, W. N. 
(1801) li2; J. (t. liochmanv. Lai Jieharec Pandry, 
13 W. II. 324; L’jchmun Simjh v. Chokowree Simjh, 
2 ) W. a. 154, distinguished. 

First appeal from an order of Di.strict 
Judge of Jaunpur, dated the 15th December 

1910. 

Mr. Ghulam Mnjtaha, for the Appellants. 

Mr. Muhammad Ishaq Khan, for the Res* 
pendents. 

JUDGMENT.—\Ve find ourselves un¬ 
able to support the order passed by the 
learned District Judge in this case on tl.e 
grounds taken by him. The ruling which 
the learned Judge professes to follow, name¬ 
ly, Pulhin Sonraj Kuari v. Audhan Singh 
(l) differs in circum.stances materially from 
the case before us. The parties were present 
in Court on l!ie 24th of April 1910, 
tlj 0 day fixed for the first hearing. The 
witnesses, too, were in attendance on that day 
so far as we gather from the order 
sheet. On that day, the parties expressed a 
desire to compromise the matter in dispute 
between them and the Court very properly 
granted time for this purpose. It, however, 
directed the partie.s, if they found themselves 
unable to come to terms, to present them¬ 
selves again in Court with evidence on 
the 27th May 1910. They were unable to 
agree. On tlie 27th of May 1910 the parties 
were present in Court, but the witnesses 
for the plaintiff.s, although summoned to 
appear on that date, had not appeared in 
Court; although the time fi.xed for the open¬ 
ing of the Court and for their attendance 
had passed by a considerable interval. The 
plaintiff.s’ Pleader appears to have stated 
to the Court tfiat the witnesses were com¬ 
ing but neither then nor afterwards was 
any application for adjournment put in on 
the part of the plaintiff.s, nor did the 
plaintiffs apply to enforce the attendance 
of the witne.sses. Tlie Court went on to 
deal with the ease under Order XVII, 
rule :J, and proceeded to decide the suit 
forthwith against the plaintiff-i. The plaint¬ 
iff- appealed to the District Judge. The 
District Judge dealt with the case as though 

the plaintiffs had made a default in appear¬ 
ing and, setting aside the order of the Court 
of first instance, directed that Court to 
restore the suit to its file to be disposed 
of anew according to law. His procedure 

w.us in error, Tliere had been no default 
(I) .V. W. X. (IS91) M2. 
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on the part of the plaintiffs. At the same 
time, the Court could by reference to its 
tile and, no doubt, did so refer *iiid lind 
that tlie plaintiffs used due diligfence in 
causing their witnesses to be summoned. 
It miglit fairly have presumed from the fact 
tliat tlie witnesses had twice been sum¬ 
moned by the plaintiffs that the evidence 
of such witnesses whs material, that the 
plaintiffs deemed it material and fully in 
tended to have put it before the Court but 
were prevented by the non-appearance of 
the witnesses. It is contended hy the de- 
fendants appellants that when this stage 
had been reached the plaiiitiffs, if in earnest, 
ought to have applied to the Court to enforce 
the power given to the Court l)y Order XV'I, 
rule 10 clauses (2) and (:0. But it is a 
matter of experience that the parties, wlio 
have cited witnesses and who when such 
witnesses do not appear, proceed to put them 
to the indignity of arrest or piNfclamation, 
afterwards find such witnesses very un¬ 
willing to give evidence on beiinlf of the 
persons who have thus acted. We think 
that, under the circumstances, the Court, 
which certainly had reason to believe that 
the evidence was material and tliat the 
witnesses were failing to attend so far as 
it could then judge without lawful ex¬ 
cuse, would Iiave exercised a sound dis¬ 
cretion in putting in force the powers 
entrusted to it by Order X\'l, rule In, clauses 
(2) and (3) of the Cf)de of Civil Pr cedure. 
Our attention was called to certain rulings 
of the Calcutta High C ourt passed und'^r 
th^ previous Code of Civil I’roccdnre, name¬ 
ly, .Mr. J. <i. B'lchuuin v. fjill H-hnree (2) 
and Luchman Singh v *'}it>k<nvre>.' Sii.ijh (3). 

At was urged that there is considerable 
difference between the present C »de and 
the previous Code so far as the duty 
cast on the Court in this matter is con¬ 
cerned. As we read the present Code, 
we think that the present Code leaver the 
Court a discretion to proceed at once when 
\;itnesses have failed to attend if, from 
any circumstance before it, it has reason to 
believe that the evidence of sucli defaulting 
witnesses is material and that the witiies.ses 
are defaultiig. It would he for the wit¬ 
nesses to show that their absence rested 

on lawful excuse. U is urged before us that 
( 2 ) W. K.324. 

(.'i) L’o \V. LI. 101 
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where a number of witnesses have been cited, 
it would be casting ton great a burden 
on a Court to proceed against all who might 
have defaulted. The probability is that in 
such a case the Court would of itself see 
that the evidence of all such witnessas 
is not material. The Court can generally 
make a shrewd guess where witnesses have 
been unnecessarily summoned. In any case, 
a discretion is allowed by law. We think 
that the Court should have proceeded under 
Order XLl, rule 27, to direct the admission 
of fresh evidence and under Order XLI, 
rule 2 », to refer the issues, which in this 
case had never been really tried, for trial 
to the Court of first instance directing 
that Court to return findings. We so far 
allow the appeal as to make order just 
pointed out. Costs will abide the event. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Misceluaneocs Civil Ai»pbal No. 31 

OF uni. 

*May 22, 1911. 

Present: —Mr. Justice Holrawood and 
Mr. Justice Teunon. 

JANN4TUNNESSA BIBI—Osjectok— 

ArpELLANr 

versus 

11 AFl/.U U- DIN— Petitioner— 

Respondent. 

Mnfi(iinni<t(Uin Law — Chinrdianship — ifofher’g right to 
hr ijiianliiin of minor children~^Hoiv dejeaied. 

'l’l> * rule 4»t' \1 uhainumilan Law is strict and tho 
m*)tlier’s right to the guardianship of her children 
can only ho defeated on ]»roof of gross nn,d open 
imtnorality. 

Wliero it is found that a mother was divorced by 
her husband because she w.is in tho habit of going 
out in the ovening and ncgloeting her clnldren, and 
refusing to cook for him but that since her divoi*co 
sl>e has liviul in a hut in a respectable quarter, be¬ 
longing to her husband, and has suppt;rted herself 
and her family by keeping cows and selling milk, 
.and tli it she is now an elderly woman: Held, that 
shf? shoidd have llu' custody of her children, tho boy 
until In- arrives at the ago of seven and tho girl until 
.she ivacljcs the ago of puberty. 

Aopeal from the order of the District Judge 
of 21-Parganah.s, dated January 18th, 1911. 

Mr. A.-ihgar, Counsel, and Baba Sarat 
Chandra Mnkerje\ for the Appellant. 

•Mr. .1. Udsool^ Counsel, and Maulvi iV«r- 
ud din-Ahmed, for the Respondent. 

JUDCJMKMr. —This is an appeal from 
the orJar of the learneJ Distriot Juiga of 
21-Paiginahj reiuaving two children unior 
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the age of 7 from the custody of their 
mother and appointing their father as 
guardian, We are of opinion that this order 
is not to be supported on the ground that 
the rule of Muhammadan Law is strict and 
that the mother’s right can only he defeated 
by proof of what is termed by Wilson gross 
and open immorality”, it is true that 
ilr. Ameer Ali in his book says, one of tlie 
qualilications necessary for the purpo.se of 
the rights of /n'zana/ is that she should be 
of good moral conduct. Hut tlie case which lie 
cites ill support of that which is also cited hy 
Baillie, v. D/niue (1), clearly lays down 

that the wickedness which disqualifies a 
mother fi.r the custody of her child is such 
as may be injurious to it as zin/i, or tlieft, 
or the being a professional singer, or mourner, 
and a person is not worthy to he 
trusted who is continually going out and 
leaving her child hungry Now the evi¬ 
dence is that of the husband and that of the 
moUah. The husband say.s,—some yeais ago 
this lady was in the habit of going out in the 
evening and neglecting her children and si e 
then refu:'ed to cook for him. So he divorced 
her . But since her divorce—she has been 
living in a hut, in a re.^ipectable quar¬ 
ter, belonging to her husband and has 
been supporting lierself and her family by 
keeping cows and selling milk. The yiollnh is 
vague in his statements and has never been 
inside her hou.se. She is an elderly woman 
she has appeared before us in Court and we 
certainly think her not in ti.e least likely to 
lead an iramoial life. There appears to us, 
fherefore, to be no reason whatever why she 
should not have the custody of her minor 
children, the boy until he arrives ’ at tlie 
age of 7 and the girl until site reaches the 
age of puberty. 

We set aside the order of the learned 
District Judge and direct that the motlier be 
appointed guardian of the persons of the 
children. The boy will be delivered to the 
mother in pursuance of this order. 

As the appeal has succeeded, n order need 
be passed on the rule TTie appellant is 
entitled to her costs. We fix tlie hearing 
fee at 2 gold mohnrs. 

(1) 1 A. 596. 


CALCUTTA HIGH COUKT. 

ApI’LICATIO.V KOli KeVII'W of JnO'JMEM' I.V 

S. A. No. 15 ;i OF L'll. 

May 1911. 

Present: —Mr. Ju.sti^e Coxe and 
Afr, Justice Teunon. 

MAROCHIN AND O'lUKRS—PUAiNTIFF.S — 
ApPFLLA.VTi; — JTTITJO.S’KK.S 


versus 

PARSURAM MAHARAJ —OfFF.NOANT— 

Rfsfonukn I—OrrO'iiF Pai:tv. 

Di-O t’v—to i'< t Hridc dfi'ii-,' HH iirnnii l of h fniil 
— l>lin >tifl slioiihl firoc.- I'ro" I i’r.i--lise,l upon 
Cuui { — iJishnncxtij of chiiin 

III u Mill O) sot iisuk-!i oil tlift !/roiUi<l of 

fr'iu'l, till’ plaiiitilT iiiiist provo rlint tlio (1 oi,t<.*o was 
olifaiiieil liy somu fraud )(ia, tisfil ii)»om tin- (’ouri. 
The ilislioii< >ty «,f a olaim on wliidi a filniiififT obtains 
a dei-reo. after fi-llowmi! etririK and liojii-.-lli tie* 
jiioc'oilure laid do« n for the (rial id'suits, c-annot 
justify tlie setiini.’’a-id'* ul the di-i-r' e in a suh-sei|uent 
suit. 

'I’liorefui'o, if tlio plaiiilitf eannol |>rov<- tliat a 
deerec was frauduh iiiiy obtained, he cannot Mieceed 
whellicr the oriudiial claim against Idin wa.s true or 
false. 


Application for review of judgment pa.ssed 
by Mr. Justice Coxesind Mr. Justice CarndulT 
on March onl, l9ll .summarily di.snild.sing 
the Second Appeal No. LTI of ll»ll under 
Order ALI, rule il of the Civil Procedure 
Code. 

Uabu Jfitren'lru Xartiin Mitrn for Bahu 
Jndu Bliushnn Brmnhachari, for the Peti¬ 
tioners. 

JLDGMLXr.—TTiis is an application 
for review of an order dismissing an appeal 
summarily under Order XLI, rule 11. The 
appeal aro.se out of a suit tf> .set aside a 
decree on the ground of fraud. The lower 
Appellate Court dismi.s.sed tlie suit on the 
ground that the plaintilf had failed to show 
that the decree liad been fraudulently ob¬ 
tained. It is argued that wliether lie decree 
was properly or improperly obtained Mie 

lower Appellate Court sliould liave gone into 

the question whether the bond on which the 
former suit as based wa.s forged or genuine. 
In our ojiinion the application must fail. If 
the appellant cannot prove that the decree 
was fraudulently obtained, he cannot succeed, 
whether the original claim against him was 
true or false. The case of \'enkafiti}pa Saivk 
v. Subba Sdik (1), on whicli the appellant 
relies, is distinguishable, as in that case 
evidence w’as fraudulently suppres.sed. And 


tl) 1^9 M. ITUi IG .M. L. J. .VJ. 
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the two English cases, on which the learned 
Judge relied, namely, Oppenheimer 

U) and Fuinia v. Lawes (3), related to 
toreign judgments, which do not stand on the 
same footing as the judgments of the English 
Courts. We agree with the remarks of 
1 etheram, C. J., quoted in Mahomed Golah v. 

Malwmed^ Sulliman (4) and hold that to 
succeed m a suit of this nature the plaintiff 
must prove that the decree of which he 
complains was obtained by some fraud 
practised upon the Court in the trial of the 
suit. The dishonesty of a claim on which a 
plaintiff obtains a decree, after following 
strictly and lionestly tlie procedure laid down 
for the trial of suits, cannot, we think, justify 
the setting aside of the decree in a subse¬ 
quent suit. The application is refused. 

/o\ » ^'ppl'it'ation refused. 

(2) to Q. 13. 295; 52 L. J. (^. B. 31* 47 L T 

326; 31 W, H, r,7. . •*! ii. 1. 

{^) t/* ol2. 
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ALLAHABAD HIGH COURT. 

Execution Ai'peat, No. ov U»10. 

May 10, 101 1. 

PresenhSir George Knox, Kt , Judge, and 

Mr. Justice Pisrgott. 

Kiinunr MUHAMMAD OBAID ULLAH 
KHAN— De' ree-holdek—Appellant 

t'ersns 

Kunwar MOHAMaMAD IBRAHIM ALI 

KHAN — ReSPON DE NT. 

Contract Act (IX of hy father in 

favour of hif, jniniir roll, ,afuIityof Transfcrof Property 
Act (l\ oj 1882^, 53— Soli' by lather to hitt muioi son 

— iVo considerato/n — I'rtiudulcnt transfer. 

The sale of properly by a father to his own 
niiiu)!’ son is invalid if no ono hut the father 
himself acted for the minor or settled the terms of 
the contract on his behalf. 

Nnvakotti Narayana Chetty v Loyalinya Chetty 33 
M. 3 2; 4 fnd. Cus 383; 19 M L. J. 752; 7 .M, L. T. 
233, followed. 

Mo)u)ri Bibee v. Dhamodas Ghosh, 30 C. 539, 
roforrod to. 

But if the father be presumed to have represented 
his minor son as his natural guardian and the sale i.s 
withoat consideration, the transaction is voidable 
under section 53 of the Tninsfer of Property Aot. 

Execution first appeal from the decision 
of the Subordinate Judge of Aligarh, dated 
the 4th December 1909. 

ilr. Ghfdam Mujtaba, for the Appellant. 

Mr. Abdul Itanf (with him Messrs. B. E. 
(yConor and SiUil Prasha I Ghose). for the 
He.spondent. 


JUDGMENT.-ThiB is an appeal in 

an execution case. The one and only point 
for determination is whether a certain 
sale-deed, dated November 26th. 1S98 by 
which Kunwar Umrao Khan purported to 
transfer his proprietary rights in village 
Karthala to his own minor son Mohammad 
Ibrahim Ah Khan, operated as a valid 
sale in favour of the latter. This very 
question has already beeen before a Bench 

ion! J No, 130 of 

1904 decided on March 29th, 1906. It was 

then held that there was no real sale and 

that no valid title passed to Mohammad 
Ibrahim Ah Khan under the deed in qiies- 
tion. One of the pleas taken before ns is- 
that this decision operates as res judicata 
in the present case. It seems scarcely ne¬ 
cessary to enter into the somewhat com¬ 
plicated facts of the previous litigation 
for the sake of determining whether or not 

' ^^ 1 ^ J* sflid that in the proceedings 

now before us the same parties are litigat- 
mg under the .same title as in the suit 
decided on March 29th. 1906. The issue 
ofre^ nidicat, was evidently not pressed 
in the Court below, and the case seems so 
clear to us on the merits that we prefer 
to deal with it on the assumption that the 
parties were entitled to have the question 
determined once more in the present pro¬ 
ceeding. The deed in question is on the 
face of it and in view of the attendant 
circumstances an entirely suspicious docu¬ 
ment. though dated November 2Sth, 1898, 
it was registered on January 7th, 1899, 
four days after u .suit had been filed by one 
Abdul Ghafur Khan under which a decree 
for sale was sought to be obtained against 
the same property. It was not registered 
at the oflice at which it naturally have 
been presented for the purpo.se, but at a 
smaller office sixteen miles distant It is 
much over stamped. It is by a father in 
favour of his own minor son, and the con¬ 
sideration purports to be the latter’s share 
in the unpaid dower debt of his deceased 
mother. On a view of these facts and a 
consideration of the inferences thereby 
suggested, the Bench of this Court which 
tried the former suit felt no hesitation 
about concurring with the learned Subordi¬ 
nate Judge, who had held the sale-deed to 
be a mere sham transaction, and that no 
title passed thereunder to the nominal ven- 
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dee. In the case now before us the lower 
Court has once more found the deed in suit 
was executed by Kunwar Umrao Khan 
fraudulently, and with intent to save the 
property concerned from sale in execution of 
decree; nor has any seri )ii.s attempt been 
made to contest t!)« correctness of this 
finding in the course of the arguments 
before us. The learned Subordinate Judge, 
however, has gone on to hold that tliere 
was in fact a debt due from the father to 
the son, the amount of which he arrives 
at upon a computation of the shares accord- 
in; to which the estate left by Mohammad 
Ibrahim Ali Khan’s mother would pass to 
her various Ijeirs on her death; he has, 
therefore, passed a somewliat anomalous 
order intended to give effect to the trans¬ 
action embodied in tlie sale-deed of -btli 
November 1898 to the extent of wliat 
he holds to be the genuine consideration. The 
order as passed lias been appealed against 
by both parties, and certainly cannot be 
maintained. If the document in question 
operates as a valid sale, tlien Mohammad 
Ibrahim Ali Klian became proprietor of tlie 
share in village Kurthala from the date of 
the deed itself, and tlie proceeding now before 
the Court must be disposed of accordingly. 
We hold, however, tliat there was no 
valid sale. It is at least doubtful whether 
there is any basis for tlie lower Court’s find¬ 
ing that any consideration passed; the very 
witnesses wlio were called to prove the 
amount of the dower hebt speak of the 
death of the lady to whom it was due as 
having occurred more than three years pre¬ 
viously to the month of November .898, and 
the recital in the sale-deed itself regarding 
the reasons which led to its execution by 
Umrao Khan has a fictitious air and seems 
merely a part of the fraud whic i that gentle¬ 
man was engaged in perpetrating. The learned 
Subordinate Judge, though he does not refer 
to it seems to have had in mind the proviso 
contained in the concluding clause of section 
of tlie Transfer of Property Act (Act IV 
of 1882). We do not think that tlie posi¬ 
tion of Mohammad Ibrahim Ali Khan in this 
transaction can be described as tliat of a 
transferee in good faitli and for consideration. 
Apart from this, it seems to us impossible to 
hold that there was in this case any sale at all. 
The vendee was a minor, and there is not the 
slightest reason to suppo.se tliat any one 


but Umrao Khan acted for him in thi.s 
matter, or settled the terms of the contract 
on hi.s behalf. The Madras High Court in 
Xavtikolti Xarayana CliPtly v. Logfilinga 
Chelfy (P has laid down the hro.'id pro¬ 
position that a sale in favour of a minor 
is void. This seems to follow fnon the 
principles leid down by their Ijordships 
of the Privy Council in Mohori Bilet' v. 
Dhannotla'i fiho^h (2), which have already 
been acted upon by this Court in Jaguranath 
v. Lalta Prasml 3). 

In the present case, however, the question 
in its broadest form can scarcely be .‘-aid to 
arise. The case against this sale-deed of 
November 2Sth, lb9S, is a peculiarly strong 
one, and might be put in the from of a 
dilemma. Either there was no valid contract 
becau.se no one acted for (lie minor vendee 
or settled the terms of the contract on his 
behalf; or else it must he held that Moham¬ 
mad Ibrahim Ali Khan was represented 
by his own father and natural guardian 
Umrao Khan. In the latter case the whole 
transaction i.s tainted by the fraudulent 
purpose of Umrao Khan, and the sale must 
be set aside under the provisions of section 
of Act IV of 1852 , 

These considerations are sutlicient to 
dispose of the position taken up by the 
learned Subordinate Judge. As a matter 
of fact, the correct view of the case i.s pro¬ 
bably the simplest, namely that this alleged 
sale-deed is altogether fictitious, the considera¬ 
tion as much as any other part of it, and was 
never intended to effect more than a colour¬ 
able transfer of ownership which could be 
pleaded against creditors of Umrao Khan. 

We accept this appeal and setting 
a.side the order of the lower Court dismiss 
Mohammad Ibrahim Ali Khan’s objection 
altogether. Tlie appellants decree-holders 
will get their costs througliout. The fees 
in this Court will include fees on the liigher 
scale. 

App<^nl accepted. 

(I) 33 M. 3I2;4 Iml. Case. 3S>3; l‘J M. L. J. 752; 7 M 
L. T. 233. 

■■) 30 C. r>v.\ 

(3| 31 A. 21; 5 A. L. J. 074; A. \V. N. (llMXSi 207, 1 
Ind. Cas. 602. 
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ALLAHABAD HIGH COURT. 
Eirst Civil Appeal No. 2 S of 1911 . 
May 10, i-J, 1911. 

Prci-CHL—Sir George Knox, Kx., Judge and 

Mr. Justice Piggott. 

GHISU MAL AND OTHERS—Appel ANTS 

. K. PORTER AND OTHERS — 


RbSP.)NUENTS. 

Cowpanic. Art (VI of \SH2J, mj-Appcal-Kohce 
ivithin fhrer ir-’c/.-.v not yircn, effect ct* 

An nppcjil agjiiiK>t an order in the nmtter uf tlio 

wiinling-up of a company, is ineoniptent wliero the 

notice, re.pmvd l.y section ItiO of Companies Act, is 
not y’lvon. 

Hnnuiunpp,, y. The nfflcol Uyni.lntor IieHnr>j 
llrncepettn Stoc'; nml l.-nm Tean.< iclin<j Coinpnn y, 22 
M. 2H1; IaiLAioh X(irii.<,iij>i,i t)4-tf{ y. Venkonnn Srtti\ 25 
M. 570; It. ]V„n V. J. /;. Uoiair.l, 18 A 2l6; L'tlluh v. 
(tfli''liil iihitiir, 4 C. 704 , return'd to. 


Eirst appeal from the order of the District 

Judge of Aligarh, dated the 7th Fehruarv 
1911. 


Dr. Te.) Bahadur Saprn (with him ^Ir. 
Gnhari fjul)^ for the Appellants, 

JUDGMl'jNT —'I'he appeal before us is 
on the face of it an appeal against the order 
of the District Judge, dated the 7th of 
February 1911. The order in question is an 
Older refusing to revoke an order pa.ssed by 
him on the Jrd of December 1910, which 
order was for winding-up of (he company 
known as Shri Balden Mdls Company Ld., 
Hathras. A preliminary objection is 
taken by the Ollicial Liquidator to th.e hear¬ 
ing of this appeal on the ground that the 
appeal is time-barred The objection sets 
out two grounds on which the piea of limit¬ 
ation is pressed. The fir^f is, that tiie order 
winding-up the company was passed on 
the Jrd of December 1910 and has becotno 
final, bection IG9 of the Indian Companies 
Act while allowing appeals from any 
order or decision in the matter of wind- 
ing-up of a company provides further that 
no appeal will be heard unless notice of the 
same i.s given within three weeks jifter the 
order cnrnplained of has been made in the 


manner in which notices of appeal are 
ordinarily given under the Code of Civil 
Procedure unless such time i.s extended by 
the Court of appeal; and secou ll]/, even if 
the appeal be taken to be against tfie order, 
dated the 7tli of February 1911, it is still 
out of time. The memorandum of appeal was 
presented witbin three weeks from the 7th 
February 1911, but notice was not given until 
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long after three weeks had pas.sed. In our 
opinion the preliminary objection is a good 
one and prevails. We wero referred to several 
cases by the learned Advocate for the appel¬ 
lants, namely, Ravianappa v. The Official 
Liquidator Bellarn Brucepetta Stock and Loan 
Transacting Company ( 1 ), Lakshmi Karasayya 
Betti V. Venkana Betti (2), B. Wall v. /. E. 
Howard (3) Lallah v. Oficial Liquidator 
( 4 ). We liave considered all these cases 
and, ill our opinion, the position taken up in 
all these cases are against the appellants. 
The appeal is bej’ond time and is dismisesd 
with costs, separate sets of cost.s will be 
allowed in case ctf the Offi’ial Liquidator, 

re«jpon lents Nos 4 and 5 and res ondent 
No. 

In the present case we make an order al¬ 
lowing two gold midturs as costs to each of the 

parties represented, namely, Nos. 1-6 OfficiaL 
lji<ludator; 2. resouiidents Nt>s. 4 and 5, and 
J. respondent 1 . 83. But we added to this 
that wo do not pass the order as a precedent 
to be ordinarily follmved in all cases of this 
kind. In cases in which there are so many 
parties they might well agree together and 
leave tlie conduct of the case in the hands of 
one parti'. If each per.sfin were represented 
hy a separate Bleador and that BIeader\s co.sts 
allowed, it would in many cases nullify the 
privilege of appeal. 

Appeal dismissed. 

(I) 22 .M. 2D1. 
f2)25.\| 570. 

18 A. 215 
(f) 4 C. 70f. 


ALLAHABAD HIGH COURT. 
Letters Patent Ari’Bal No. 90 of 1910, 

May 19, 1911. 

Present: —Mr. Richard.s, R C., Chief Justice, 

and Mr. Justice Binerji. 

TULSfclI HAM Pl.ai .ntikf — Afeell\nt 

cersns 

BABU LAL AND OTHEFCS—DfiF'iNDANTS — 

ResI'oNDKNT.S. 

iliiiihi Loir —.Iheiuifion l>ijJiiflter iriUniut coiutciit of 
f^oii, voli'htij of—Aticnation ‘inrstioned h>j a t-on’s non 
■'iubsi'yucntly born. 

A joint Ilimhi fniuili coutiisluil of one li and hia 
i\\'o sons It anti S. II made a inorlgago of tlio joint 
property to wliich 6' gave no consent : 

Itelil, tlint tlic niorrgago was invalid and inoffoc- 
tnal; ami that it conhl l»j (|.icscionod even by tlio 

aoaa of B who were boiai subsequent to the mort¬ 
gage . 
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K(iU ShoitKar v. Xnmib Sinijli, :il 51'7; 

C A L. J. 7C^; 3 ImL Cus. iOW, roforrorl to. 

Choltan Lnl v. Joi Ham, H A. L. J. 15; 8 Ind. Cl^^ 
721, (listuiguislii'il. 

Letters Psiteiit Appeal against tlie decisioei 
of Sir George Knox, Kt.. Judge, dated 
19tli July, 1910. in S. A No. 9d of 1010. 

^Ir. Oirdhari Ldl /iffnruo/fi, for tlie Appel¬ 
lants. 

Dr. Sntish Chundra Bnnerji, for t)»e 
Respondent. 

JUDGMENT.—This appeal arises i>ut 
of a suit to enforce a tnortgage. The mort¬ 
gage wa,s made in the year 189 hy one K-im 
Sahai. Ram Sahai had two sons lioli and 
Snndar Lai. Holi left surviving tiini two sons 
Rahil Lai and Munshi Lai. The suit was 
instituted in tlie year 100.') against Snndar 
Lai, Rabu Lai and Munshi Lai. Tlie defence 
wa.s that there was no legal necessity aiui that, 
therefore, Ram Sahai had no power to mort¬ 
gage tlie ancestral property. The Court of 
first instance found that there was no legal *■ 
necessity for the loan. It, however, gave a 
decree for the sale of .^idsof the property 
exempting *,rd as being tlie share ot 'Sundar 

Lai who had n d consented to the mortgage. 

♦ 

This was not very accurate bncause on parti 
tion the share (tf Sundar 1 j tl in the property 
after the deatli of his fatl ei’ would liave 
been one-half and not ;':id, Oo appeal by Balm 
Lai and Mun'-hi Lil the lower .\ppellate 
Court affinned tlie finding im the tpiestion 
of legal nece.'<.'‘ity and dismissed ttie plain- 
tifl’s suit to tlie extent of a fur'her ^rd, why 
it gave a decree for sale-f ;’jril we <lo imt 
know. However the (piestion does not arise 
inasmuch as neither ILibu Lai nor Muiislii 
Lai appealed. The Dlaintiff then preferred 
an appeal to tlie Higli Court. 'I'he ca.-^e com¬ 
ing before cur learned brotlier he di.smis>ed 
the appeal. Whereupon the present appeal 
was preferred under the Letters Rateut, a 
Rench of this Ctiurt remitted i-sues to the 
Court below as to whether ihihu Lil and 
Muushi Lai were born in the year 1891 wlien 
the mortgage was made. The finding on 
this issue is that neither was horn until 
sometime subsequently. It is now contended 
on behalf of tlie appellant iliat inasmuch 
as neither Balm Lai nor Alunshi Lai was 
alive at the date of the mortgage thei' 
cannot question the valiiliiy of tlie mortgage. 

A passage to he found at page 449 of the 
7th Edition, Maynes Hindu Law, was referred 


to. It is as follows: “ a son cannot object to 
alienatioriH validly made by his father before 
he was born or begotten because be could 
only hy birth obtain an interest in property 
which then existing in his ancestor.” It 
.seems to ns that in order that the alienation 
.ehoiild hind sons wlio are afterwards heg'*tten 
it inn''t be a valid and ell'ectnal alienation. 
Oil the very same page Mr. Mayne says 
“On the other hand, if the alienation was made 
hy a father without necessity and witliout 
the consent of srms then living it would 
not only be invalid against them but also 
against any son horn before they had ratified 
the transaction and no conseiit given by them 
after his birth would render it binding upon 
liim." In the pre>ent ca‘'e the family at 
the time of tiie alienation con.sisted of Ram 
Sahai and his two sons, Roll and Sundar Lai. 
It i.s deal' on the finding of the Court that 
Suinlar lit] gave no consent. I’he attempt- 
eil alienation was, tlierefore, invalid and in- 
elVectunl. 

There i.s abundant authority, if it was 
wanted, that where there is m. legal neces.sity 
one ot the co-parcenary body conriot alienate 
the ancestial property without the consent 
of all the other members. See hnh Shankar 
v. A (lien ■ (1). 'I'lie case of Chaitan 

Itain (2) was al.so relied upon on 
behalf of the appellant. In that case it would 
appear that tliere liad been a valid aliena¬ 
tion before the birth of the member who 
afterwards iniudit impugn its validity. 

In our opinion the decision ot our lean ed 
brother ^\as correct and we, tlietefure, dismiss 
the appeal witli costs. 

Appf^dl ih'snu'ssed. 


(I ) at .\. 5' 7; <) A. 1^ <<»-; 3 Ind. Ca?. 

1 ^) .8 A. L. -I- l5; l"d. C'as. 719. 
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RDMliAV HIGH COURT. 

S?.i’oNi> Civii, Ai’I’i-ai. No. 834 or 19US. 

March 9, 1911. 

I'retif'ul: — Sir N. G. Cliandavarkar, Kt., 
Judge, and .Mr. Justice Heatcn. 

IflUWA JOTIRA -AfPELLOT 
DKVCHAND RKCllMt -Respondent. 

CiiU Prort’.lun’ Co,/,' ( Arf X/1'of .s. 402 — 

Ctnn^trornisr—Mtnnr — ttunr of’ ttnf 

o't/oined—Cvmjfromioe voiflohle. 
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A cnnii.iiTiiiiso nntorod info liy (iio partii^s to a suit 
HI uliH-h ii minor is interested, shall not bind the 

iiniioi iitiles.s tlie leave of the Conrt is obtained under 

vv Pi-weduro, (Order 

A.yxir, rule I, of the new Code', and where the 
inni^r comes forward to set aside the compromise 
the Court has no power to uphold it on the «rronnd 
that It is for the benefit of the minor or that tlnTminor 
ha.s derived benefit from it. 

Second appeal from the decision of the 
Jnint First Class Subordinate Judge, A. P.. 
at Pyona, in Appeals Nos. 200 and 207 of 
1007, reversing the decree passed by the 

Subordinate Judge at Haveli, in Civil Suit 
No. 176 of 19CG. 

^Ir. P. V. Nitsure, for the Appellant. 

Mr. GafloU witli Mr. iV. M. Patvardhan, 
for tlie Re^^ponder.'. 

JUDGMENT.—The lower Appellate 
Court has held that leave of the Court was 
not obtained under section 162 of tbe old 
Civil Procedure Code (Act XIV of 1882). 
i tiat being the ^ase, according to the provi¬ 
sions of that section, the compromise could ' 
not hind the minor and was voidable. The 
Court under circumstances such as those in 
the present suit, where the minor comes 
forward to set aside the compromise, lias no 
power to uphold it on tiie ground that it was 
for tlie benefit of the minor or that- the 
minor had derived benefit from it. The 
I-jefiislature has said in so many worths that 
a compromise entered into by the parties 

to a suit, in which minors are interested, shall 

not hind the minor unless leave was obtained 

Seethe observations of the Privy Council in 

Monohar Lnl v. Jodn Xafh Singh (1) and 
Virnpahhapjoa V. Shidappa and Hasappa ( 2 ). 
The compromise must be set aside as not bind¬ 
ing tlie plaintiff. The lower Appellate Court 
haying disposed of the case on a preliminary 
point, we must reverse the decree and remand 
file appeal for a fresh hearing on the merits. 
Costs of this appeal on the respondent. Other 
Costs to be costs in the appeal in the lower 
Court. 

Vecrep. reversed: Cose remanded. 

(I) 33 I. A. J 28; 4 C. L. J. 8; 8 IJom. L. R •t89' 10 
C. W. N. 898; 9 O. C. 219; 1 M. L. T. 210; 16 M L J 
291: 3 A. L. J. 710. 
i2) 26 B. 108. 


(s.r. 13 Bom. L. R. 284.) 

BOMBAY HIGH COURT. 

Civil Reference No. 9 of 1910. 
February 23, 1911. 

PrcscM/.— Sir Basil Scott. Kt., Chief Justice, 
and Mr. Justice Batchelor. 

DAYARAM PARASHRAM MARWADI 

Plaintiff 


versus 

LAXMAN RUNJA TKLI —Defendant. 

LimiMion Act (IX o/l908J,n. 31, Art. \ZZ~Extcn. 
Niort of time—Dekkhan Agriculturists’ Relief Act (XVII 
1879^, s. AS —Prescribed period. 

The period of limitation prescribed for a suit orap. 
plication of the kind referred to in section 4S of the 
Dokkhan Agriculturists’ Relief Act is twelve rears 
uiuyr y-ticlo 132 of the Limitation Act. 

Section 31 of the Limitation Act (IX of 1908) gives 
a period of grace of two years from the date of the 
pa.?sing of the Act, and this period of two years can¬ 
not he extended hy o.vcluding any period of time 
within it. 

Civil Reference made by the Subordinate 
Judge of Kopergaon. 

Mr. Ratanlal Hanchhoddas (^amteus canVe), 
for the Plaintiff. 

Afr. J. R. Oharpure {amiciis cunVe, for the 
Defendant. 

JUDGMENT. We answer the question 
referred to us in the negative. 

Section 48 of the Dekkhan Agriculturists’ 
Relief Act provides for the exclusion of the 
period intervening between the application 
for Conciliator’s certificate and the grant of 
the certificate under section 45 for the 
purpose of computing the period of limitation 
prescribed for any such suit or application. 

Now the period prescribed for any such 
suit or application, as is referred to in section 
48 is, according to the judgment of the 
Privy Council, twelve years. That period 
is prescribed by Article 132 of the Limitation 
Act (XV of 1877) and of the Limitation Act 
(IX of 1908). 

The period prescribed” is an expression 
which is used in the same sense in various 
provisions of the Legislature in pari materia: 
for example, in section 72, Dekkhan 
Agriculturists’ Relief Act. in sections 4 and 5 
of the Limitation Act of 1877, and section 
3 of the Limitation Act of 1908; and we, 
therefore, conclude that in section 48 of the 
Dekkhan Agriculturists’ Relief Act it wa.s 
intended to refer to the period prescribed 
in the Schedule. 

Section 31 of the Limitation Act, however, 
is relied upon, and it is contended that in 
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effect that adds a period of two years to the 
period prescribed by tlie Article; that is to 
say. the period of two years from the date 
of the passing of the Act can be extended 
by excluding the time elapsing between the 
date of an application for a Conciliator’s certi* 
ficate and the grant of the certificate. 

This, we think, is an erroneous view. 
Section 31 was enacted in order that hard¬ 
ship might be obviated in particular cases. 
It gave a period of grace of two years 
from a definite date, that is to say, from the 
date of the passing of the Limitation Act. 

No argument has been advanced to us which 
would induce us to suppose that that period 
was extendable by e.xcluding any period of 
time within it. 

The Court is indebted to the Pleaders who 
have undertaken tiie duty ninici curiae in 
arguing this reference. 

A iistcer accordingly. 


13 lionx. L. 11. 2h7.) 
BOMIUY TIICIH COURT. 

Second Civil Api'ealNo. 0911 of 1909. 
February 21, 1911. 

Frescnt :—Sir N. G. Chandavarkar, Kt., 
Judge, and Mr. Ju.stice Heaton. 
ANANDIRAI ram PAI— Appellant 

rersits 


HARl Sl’RA PAl—R e.hondknt. 

Hindu Lnir— Pailitioii —i)ixus pt'fibjuuli —/irrocA in 

Ijif sldtt; i>f HU ion — I*irsiiini>tion — lii'h'ittnl — Jo-iinton _ 

Proof. 

.Vccordiiig to Miinlu Law, the p(‘r.s<.ii wlioullrg.-s pur- 
fition inu.st provf if. Ik'chiim*‘ onco is u piirtitiou joiulo.’ 
If it is proved that tliore has i«‘cii a hreach in the .-state 
of uiiitMi, fill- law pr. t^innes that there has been acorn- 
pletu pJUtilicMi hoili as to parfir-s and property, 'rhe 
|)rosuniptinn in cpu^tion eonfinue.s until it is rebutted 
by l»roof of an airreernent. «hich meari.s proof of 
intention on the ))nrt of .some t<j remain united as 
before and to coniine the partition to the rest, nr if 
the parlitifui was intended ta extend to the ititere.st 
«>r all individually, there mu.st h.* proof that some (jf 
them r<'-united. 


Second appeal from the decision of the 
Distiict .ludge of Kanara, in Appeal No. 
S5 of 190(1 , confirming the decree passed by 
the Subordinate Judge (f Kumta, in. Civil 
Suit No. 195 of 190-t, 

Mr. S. S. Pafknr, for the Appellant, 

Mr. S. V. Pn/cU/r, for the Respondent. 
JUDGMEN'I'.—'I'lie facta found by the 
ower Appellate Court are shortly these; 


Upendra, Waman, Rampai (defendants 
Nos. 3, 4 and 5 respectively), Ifari, Keshav 
and Shrinivaa were members ofa joint Jlitjdu 
family. The fir.st three of them separated 
from the rest under a deed of partition in 
1888 (Exhibit 44), the last three continuing 
joint as before. 

On the.se facts the lower Court ha.s found 
that the last three persons either continued 
a.s before to he co-parceiiers or that they “(if 
the legal fiction is to be employed) must be 
held n.s having immediately re-united with 
each ether after executing Exhibit 44. 

The legal correctness of the latter view as 
to re union is challenged by the learned 
Pleader for the appellant on the authority 
of the Privy Council judgment in Bnlahux 

V. I{n1\hmahai (1). 'I'here it was held 
“that there is no presumption, when one 
co-parcei*er separates from tlie others that 
tlie latter remained united,” but that the 
agreement to remain united or to re-unite 
“must he proved like any other fact.” It is 
contended that in the present case there is no 
finding by the Appellate Court as to an agree¬ 
ment to re-unite and tliat there is no evidence 
of such agreement. The answer to that con- 
tentlon issimple The evidence is that the 
co parceners agreed to effect not a complete 
hut partial disruption of the co parcenary, 
that, in other words, three of them separat¬ 
ed from the rest and also intre si and that 
the latter agreed to continue joint. The 
CourtvS below have found accordingly. The 
finding ?atiafies the law enunciated by the 
Judicial Committee of the Privy Council in 
the case cited. 

Acc(trding to Hindu Law, he who alleges 
partition must prove it, because “once is a 
partition made.” If it is proved that there 
ha.s been a breach in the .state of um'on, the 
law presumes that there has been a complete 
partition both as to parties one^ property. 
The presumption in question continues until 
it is rebutted by proof of an agreement, 
which means, proof of intention on the part 
of some to r*emain united as before and to 
conCine the partition t^ the rest, or if the 
partition was intended to extend to the 
interest of all individually, there must he 
proof that some of them re united. In the 

presetit ca«G the former w'as alleged and has 

been found establislied by the evidence. 

(1) 30 I. 1.30; 5 Boiu. L. It. -KJ): 30 C 729 7 r 

W. N. 042. 
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Tlie decree nuisi, therefore, be confirmed 
witli cost.a. 

Decree confirmed. 


(a. c. i;t L. 292.) 

BOMIiAV HIGH COHRT. 

Skconu Civil, Ari'KAi, No. &9i of 1910. 

March 21, 1911. 

Pre.^cnf :—Sir N. G. Cliandavarkar, Kt., 
Judge and Mr. Justice Heaton. 

GAN I’A 1 SI NG HI .M ATSING—Appellant 

versus 

BAJIBTTAI MAlfMAO AS.MAL— 

He.spondpnt. 

Ciijardl inluhihirs Art (Jinni. Art 17 of 1888), 29 

i:. —'l’iiliik<l!iri Sritloarnt itft'icr,- — yDfi'cr—Drcrev- 
hohlrr fiuhmiffiixj /ns rlfiim~Ii rrh,.<io}i of fimr — Limi. 
I(il!iiii — Aiii>h'c'itioii for (wrrnlioii. 

A. ohfnimMl 11 <lccroo for uioiioy fig'iinst II, fi Tnlnk- 
<hir. (Ill tlic 22ii*l «tf l-\'l.iimry 190 1 ami proispntorl liii? 
firs! -/r»yt/,a>7 for r'vnciiti«iti on f|ioHi)i of Docoin- 
licr 19 ;i. Fr.on ilu- 2 .'it i>i Sc>j)tcmlK>r 190"), tiio 
I(iliihihiri oslafo j)f /». camo liy notico to lie in tho 
niiinfi'rcMiu'Mt of rhf Scrti. inonf UMifoi- iindor section 
29 h. ol fin* (iiijaraf I iiltikilars .\cf, an«l as ro(jniroil 
liy that sc'ctirin, .1. snl.iniftcl his claim iiinlor the 
decree for tlie considerafion of fhe ofliecr on tlio 7th 

ot Mnreli IfiOO. 'i’lie oflicer rejpefed tlm claim on the 
12fli of .\iitrii.t Uns. .1 then api.)i(>d to the Civil 
Court, to (>\eeiit<‘ the docrei* and e)aiine«l in com- 
luitation of rjie ))eriod of limifation to exclude the 
whole of the time tak<‘ii up l»y tho Seftlctncnt Ollicer 
in consid.'riiig his riiflits innler the decree: 

Ifrlf that . 1 . was not entitled to <‘xclii(h' tho 
w l.olf' of the Jiei iod taken lip hy the ollicorntid, there- 
tore, his application for e\eciit ion was harn'd liy time. 

Seetimi 29 l'\ of fhe (iujarat Taiiikdars Act places 
MO altsohilc* har upon the riiflif of a ileeree-holder to 
apply to tlie Couif for execution by reason of the 
.siihmis.'ion of his claim to the .'setth'iii 'iit OlHccr, 

Uiidr’r tliat sec-tion a decree-holder ha.s to <1* one 
of two things before lie can nsk tho Court to execute 
Ills decree, lie has eitlicr to produce a certilicato 
from the oflicer tliat tho claim has been duly sub. 
mitted or to apply in writing to tho officer for such 
eertifiente accompanied by a certified copy of the 
deorr'c and wait for the expiry of one month from tho 
date of receipt by tlio officer of tho application If 
the olHeer gives no certificate within that month, tho 
d(>eref'.holder’s riglit to apply to the Court for 
execution revives. 

Second appeal from the decision of tlie 
District Judge of Broacli, in Appeal No, 121 
of 1909, reversing the order pas^Jed by the 
Subordinate Judge of Jambusvr, in Darkhast 
No. 160 of 1909. 

Mr. G. *S. /C/o, ^Government Pleader), for 
the Appellant. 

Mr. G. K. Pnrfikh. for the Respondent. 

JUDGMNT.—The learned District 

Judge ha.s gone beyond tfie plain language of 


section 29E of the Gujarat Talukdar-s Act in 
differing from the Subordinate Judge and 
bolding that the present darkhast of the 
re-spondent for execution of his decree is not 
barred by limitation. The facta are as 
follows: The re.spondent obtained his decree 
tor money against the appellant, a Tahikdar, 
on the 22nd of February 1903 and presented 
Ms first darkhast for execution on the Sth of 
December 1903. It is admitted that from 
tlie-Ut of September 1905 the Talnkdari 

estate of the appellant came by notice to be 

m the management of the Settlement OflBcer 
under section 29B of the Act; and as required 
by the provisions of that section, as respond- 
ent submitted his claim under the decree 
in dispute for the consideration of the officer 
on the 7th of March 1006. The respondent 
could not after that proceed with the execu¬ 
tion of his decree through the Conrt without 
complying with the provisions of section 29E. 

I nder that section he had to do one of two 
things before he could nsk the Court to 
e.xecute his decree. He had either to produce 
a certih’c.tte from the offieer that the claim 
had been duly submitted or to apply in 
writing to the cfficer for such certificate 
accompanied hy a certified copy of the decree 
and wait for the expiry of one month from 
the date of receipt by the officer of the 
application. If the officer gave no certificate 
within that month, the respondent’s right 
to apply to the Court for execution revived. 

1 here was, therefore, no absolute bar 
placed upon the right of the respondent to 
apply to the Court for execution by reason 
of the submission cf his claim to the Settle¬ 
ment Officer. 

The District Judge thinks that the repond- 
ent i.s entitled to deduct the whole of the 
time from the date of the .submission to the 
officer to the date cn which the claim was 
considered and rejected by the latter, because 
submission, in the learned Judge’s opinion, 
means ‘an attempt to explain and press the 
claim or an effort to settle it,” which in the 
present case was made, says the learned 
Judge, when the officer rejected the respond¬ 
ent’s claim on the 12th of Angu.st J90S, 
and he relies in support of that view on a 
dictum in the judgment of the learned Chief 
Justice of this Court in PwHsh jttam Hargnvan- 
das w. Rnjhai Raian{\). That dictum bears 

C) 11 Bom. h. R. 1358; 4 lad. Cas, 839, 
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no such meaning as the District Judge attri¬ 
butes to it. 

The decree must, therefore, bo reversed 
and tlie darkhnnf di.sallowed with costs 
throughout on the resporident. 

Iki'.i'ce reieisf’d. 


(s L. 13 Ilidii. L, Jv. ?.ur.) 

HOMHAY illCnt COUUT. 
Second Civii, Aitead No. DoS of IDOD. 

JIarch ].3, 1911. 

Premcht: — Sir N. (t. Chandavarkar, Kr., 
Judge, and Mr. Justice Heaton. 
NAUAYAX SADOliA HADV vl— 

AfI'EI.I.ANTS 


versus 

L'MHAR ADAM MI'IMOl'f—U ksfondent. 

diril rrarethire Ciulr (Aft XlV of ISS'J), «. 2>i'2 — 

- -Ai(cti'in-i)Uirli<incr no to ordfr i.< not bound by it 

— Objf'dioii limited to .>•/(//)—Onler dfcidiiiy lien 

— Xol order under n 


An juictiiMi-i)iircliiis<*r in an oxecutinn sale cannot 
l)e reganled a.s a party to rlio nil>cellaiieons onler 
pas.sc'l unler seelioii 2 S 2 of llio Code of C'i\il Pj-o. 
Ci'iinro, 1HS2, not being a representative of either the 
judgment-debtor or *(f the judgment-creditor. an<l 
is, tli'-nd'ore, not l)ound by llie order. 

Where an intervenor seeks tt> raise an attachment 
upon tlm ground that the pj-operty bel«mgs to liim 
and tliere is no »pjesfion raise<l by him diroctlv that 
hois entitled to a lien, the order of the Court tliat 
tlie properly may be sold .subject to his lien, cannot 
be treated as un order under section 2S2 of (lie Civil 
Procedure Code, 1HH2, but maybe regarded as one 
made under section 2'7. 


Second appeal from tho deci«iion of the 
Di.striet Judge of Thana in Appeal No. 417 
of 1903, reversing tl>e decree passed by the 
Subordinate Judge of Bassein. in Civil Suit 
No. bO of 1908. 

Messrs. D. A. Khare and B. I'. iJesuiy 
for the Apptdlant. 

Mr. G. S. Rno, for the Ke.spondent. 

JCDGMKNT. 

CuANDAVAKKAit, J.—Thefacts which arise 
in this second appeal, fur the determination 
of the question of limitation argued before 
us, ai*e shortly the.se. One Govind Sodaba 
obtairid a money-decree against one Haroo 
Hu.ssan. In execution of tliat money-decree 
the property in dispute was attached by 
the judgment-creditor. The present respond¬ 
ent-plaintiff intervened and applied to have 
the attachment raised on the ground that 
he was owner of the property. 


Upon iiive.stigation of the claim undei' 
section.M 280 and 2>1 of the Civil Poce- 
dure Code the Court lield that tlie property 
belonged to tlie judgment-debtor, not to the 
pre.sent plaintiff. But it also lield that the 
intervLMior was entitled to a lien on the 
property. Accordingly, the (V»iirt passed an 
order that the pr(»perty should be rtUar-hed 
and sold, subject to the lien of the intervenor. 
The property wa.s .sold subject to the pre¬ 
sent plaintiff’s lien, namely, Hs. 087-11-3, 
and the defendant purchased it at the 
Court sale. 

The plaintiff has now brought thi.s suit 
to recover the amount of lien which, he 
contends, lias been established conclusively 
by the order passed in the miscellaneous 
proceeding. The lower Court has allowed 
the claim. But it is contended before us 
by the defendant, the auction-purchaser, that 
he is entitled to question the existence of 
the lien; that tlie mi.scellaneous order does 
not bind him: and that he was not bound 
to bring a .suit to >et aside that order after 
the sale within a year from it.s date. It 
has been held by this Court, in a serie.s 
of case.y, that under the circumstances men¬ 
tioned above the auction-purcha.ser cannot 
be regarded ns a partj to the miscellaneous 
order, being int a representative either of the 
jiidgment-dehtor, or of the judgment-creditor: 
.see Vasnuii Jhiriltfiai v. IjuUh Akita (1) and 
Vishvanatk i'hnrtlu Saik V. Subraya Xdiimpa 
Shetti (2). Cnless, tlierefore, the plaintiff 
brings this case within the principle of the 
deci.sion in Yaskvant Shenvi Vilhha Sheti 
(3) and yemnganda y. Paresha (4) his suit 
must fail. But these two decisions cannot 
apply here because there the auction-pur¬ 
chaser was also the attaching creditor, and, 
therefore, the order was one which bound 
the parties to it and the suit was brought 
by the party who was unsuccessful in the 
miscellaneous proceeding. 

The .second ground is, that in the miscella¬ 
neous proceeding the plaintiff came in and 
sought to raise the attachment upon the 
ground that the property belonged to him. 
There was no question directly raised by 
him that he was entitled to a lien. The 
question of lien came in only incidentally 
and, therefore, the order passed by the Sub¬ 
ordinate Judge, that the property should 

(1) 9 U 285. (2) 15 B. 290. 

(3) 12 B. 2n. t4) 22 B. 640. 
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be sold subject to the plaintiff’s lien, cannot 
be treated as an order under section 282. 
It must, under the circumstances, be regarded 
as one made under section 287. 

1 he lower Appellate Court’s decision on 
the preliminary point having erroneously 
disposed of the prelimin ry point arising 
in this case, we must reverse the decree 
and remand the appeal to that Court for 
a hearing on the merits. 

Costs to be costs in the appeal. 

Heaton, J. —I agree to tin's order. I notice 
that the District Judge has distingui.shed 
clearly between two different aspects of the 
case. The first was the question whether 
the auction.purchaser is bound by the order 
in the miscellaneous proceeding; and he held, 
J think quite rightly, that the auction-pur-’ 
chaser was not bound; the second aspect of 
the case was whether the property sold was 
the e(iuity of redemption and nothing else. 

J he Judge held, in iny opinion, wrongly that 
what was sold was the equity of redemption 
only. 

Now, if this were a finding of fact, we 
should be bound by it; but to iny mind 
it is not a finding of fact. It is merely a 
determination of the legal effect of certain 
documents. There is no dispute as to the 
meaning of the words in the documents. 
They are the proclamation of sale and the 
certificate of sale, and they are undoubtedly 
to the effect that what is sold is the property, 

I'.e., landed property, suhjectto a certain charge 

the nature and amount of which are men¬ 
tioned. It is not in terms a sale of the 
equity of redemption. Therefore, it seems 
to roe, that the District Judge was wrong 
in deciding the case on the ground that 
the purchaser had bought nothing hut the 
equity of redemption. 

As to the first aspect of the case 1 will 
sayafow words. The dispute arose between 
the decree-holder and a third person who 
objected to the sale of certain properties 
alleged to belong to the judgment.debtor. 
To that dispute the judgment-debtor him.-^elf 
was not made a party, in any sense of the 
word whatever. He had no notice of the 
dispute and he never intervened in it. The 
dispute was heard in that suminary manner 
which is adopted in sucli proceedings. It 
wn.s not tried witli the Ihoroughnecj.s and 
with that care to secure that all prsons 
interested arc with which such a 


suit, for instance, as a mortgage suit, is tried; 
the decision arrived at by the Court is a deci¬ 
sion which not only binds the parties to the 
dispute, but, unless a suit to set it aside 
is brought within one year, it is ffnal. But, 
it seems to me, that it would be wrong on 
principle to hold that the decision arrived 
at binds any one whatever who is not a 
party to the dispute or one who derives 
interest from a party. Now the judg¬ 
ment debtor was not a party to that 
dispute and he is not a person who has de¬ 
rived interest from either of the parties. Jt 

seems to me, therefore, to be contrary to 
first principles to say that the decision arrived 
at in that dispute has any legal effect 
whatever as regards the judgment-debtor 
in the nature of res judicata^ or for the 
purpose of preventing him or the auction- 
purchaser, if indeed the auction-purchaser 
can be supposed to be his representative, from 
re-opening that matter which was decided, 

Decree reversed. 


(s. c. 13 ffom. L. K. 313.) 

BOMBAY HIGH COURT. 

Second Civil Appeal No. y35 of 1909. 

March 7, ,911. 

/>rc^e„/;_Sir N. G. Chandavarkar, Kt., 
Judge, and Mr. Justice Heaton. 
liAKMlDAS KHUSHAIj —Appellant 

V€ rstis 

BHAIJI KHUSHAU —Respondent. 

Practice—Personal inspection—Judge not bound to 
record his view—The better procedure to record facts. 

Ill n iiuit tu a right of easement, witnesses 

c.vniniueil for the plaintiff deposed that the passage 
as to whicli there was a dispute was still visible to 
the eye and that it could bo seen at any moment, by 
any one visiting the spot. Both jmrtics thereupon 
reipiosted the Judge to visit tho spot niid so 3 for 
himself whether tho passage was still visible. The 
Judge visited tho spot and in tho pi*oscneo of tho 
Pleaders of (ho parlies satisfied himself that tho 
passnso in (juestioii was not visible, he, therefore, 
disbelieved the i>luintiff’s witnesses and disallowed 
tlie claim wiihoiil examining any of the defendant’s 
witnesses. 

On aj»pcal to tho High Court, it was urged that 
the Ju(lg(' had erred in two respects, 

(1 that he put his view in tho place of tho evidonoo, 
the law did not warnmtj 

(2; Hint he decided tho case without putting on 
record the I’osult of his view so as to give tho plaint¬ 
iff an ofiportuuity of mooting tho impressions formed 
by tin. Jiulgc by hiu intpcctiou; 



INDIAN OASES. 


Vol. X] 

LAKMIDAS V, I’.UAIJI KUU^UAL. 

Held, 

Per Chandavarkar, J. ~ That there was noerror in the 
procedure adopted by the Judge and tlicro is no law 
which bound liim to record his view and e.xjiluin it to 
the parties before deciding the case. 

Where the case is obscure and the evidence can U* 
best understood by a personal view, it is the eye- 
sight of the Judge that is the ultimate test. 

Kciisoivji Issur v. (?. /. P, Jl/tihcaij Co/apany, JI B. 
38J; 11 C. W. N. 6 C. L. J. a; 4 A. L. J. 401; i 
M. L. T. 435; 9 Bom. L. U 071; .7 M. L. J. 347, 
distinguished. 

For Heaton, J .—It would be much bolter, (hough it 
is not necessary, that the Judge should record the cir¬ 
cumstances which are observed at a local in.spection, 
but he should record only facts and not impression.s 
or iiifercuces from facts. 

Second appeal from the decision of the 
First Class Subordinate Judge, A. P. at 
Broach, in Appeal No. 171 of 1907, continu¬ 
ing the decree pas.sed by the Subordinate 
Judge at Wagra, in Civil Suit No. -112 of 
1907. 

Mr. L. A. Shah, for the Appellant. 

Mr. 0. A’. Thakur, for the Kespondent. 

JUDGMEaT. 

CuANBAVARKAB, J.—The point of law urged 
in this second appeal, in my opinion, fails. 
The parties are the owners respectively of two 
fields, which are opposite to each other. 
Plaintiff, the present appellant, is owner of 
Survey No. 88, and defendants own Survey 
No. 87. The two properties are separated 
by a narrow passage. The plaintiff alleged 
that water from his lield passed on from its 
south-west corner to the narrow passage; 
that thence it flowed on to the defendant’s 
field and that there it ran along a well-defined 
passage. The plaintiff complained that the 
defendant had obstructed tliis latter passage 
by raising an embankment so as to prevent 
the water entering his field. The defendant 
denied the existence of any suoli passage for 
wafer in tlie field. So the question at issue 
was, whether there was or had been any 
such passage as alleged by the plaintiff. 
Witnesses examined on behalf of the plaint 
iff deposed that the passage in dispute 
had existed all along and was still visible to 
the eye. 

Boih parties thereupon requested the trial 
Judge to visit the spot and see for himself 
whether the passage was still visible to tiie 
eye. Accordingly the Subordinate Judge 
visited the spot and in the presence of tlie 
Pleaders of the parties satisfied himself that 
the passage in question was not visible; and, 
herefore, he disbelieved the plaintiff’s wit* 



iifcsse.s and disallowed the clairu tvitlioufc 
examining any of the defendant’s witnesses. 

The plaintiff appealed to the District Court 
and contended tfiat the Subordinate Judge 
had wrongly decided the ca.se, becau.se he 
had disposed of it, not by appreciating tlie 
evidence, but by the light of his own view 
of tl-.e pas.sage. The Appellate Court di.s* 
allowe'l the contention, holding that the 
8ul)>rdinate Judge was ‘at liberty to see 
the di.'^puted property,” that it was neces¬ 
sary for him to fee it, and that, having seen 
it in the pre.‘-encc of the Pleaders of the parties, 
he wa.s warranted in forming his own opinion 
on tlie case. 

In second appeal the same contention is 
repeated before os; and relianc^ is placed 
by the appellant’s Pleader on some decided 
ca.ses, particularly on the judgment of the 
Judicial Committee of the Privy Council in 
Kessnwji Issur v. f. P. Hailway Company 
(1). The other cases cited are Joy Coomar 
V. Bundhoo Lall (2); iJwarka Nath Sardar v. 
Prosunno Kumar Hajra (T), and Moran v. 
Hhagbnt Lai Saha (I). It is urged on the 
strength of these authorities that the 
trial Judge has erred in two respects, 
first, that he put liis view in the place 
of the evidence which the law did not 
warrant; and, secondly, that he decided the 
case witliout putting on record the result 
of his view, so as to give the plaintiff an 
opportunity of meeting the impressions 
formed by tlie Judge hy liis inspection. None 
of the cases whicfi have been cited has any 
cogent relevancy to the question which we 
have to decide here. All that wa.s held in those 
cases is, that a Judge ought not to substitute 
his view for the evidence in the case tried 
by liim; that when he visits a spot and 
makes observations for himself, the result 
of those observations mu.st be u.sed by him 
only for tlie purposes of understanding the 
evidence is that in fact he should not ignore 
the evidence as if he had not heard it and 
dispose of the case merely by the light of 
what he saw on personal inspection. That 
law applies where the case is obscure and 
the evidence can be best understood by a 


(1) U B. 3J>I; II C. W. N. 72l;() C. 
J. 4GI; 2 M. L. T. 435; 9 Bom. b. U. 
3*7. 


L. J. 5; 4 A. |j, 
G7I; 17 M. L. .1. 


(2. U t ?G3. 

(3) 1 C. \V. X. C.S2. 
(l) 33 C. 133. 
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personal view. As was said in L ndvn 
General Omnibus Company, Limihd v. Lavell 

(5) , in sucli cases “a view is for tlte pur¬ 
poses of enabling a tribunal to understand 
the questions that are being raised, to fol¬ 
low the evidence, and to apply the evi¬ 
dence.” But there are cases of a different 
kind, cases where, as remarked by Farwell, 
.7., in Bourne v. t^icnn and Edgar Limited 

(6) it is the eye-sight of the Judge that 
is the ultimate test.” In the present case, 
the witnesses examined for the plaintiff de¬ 
posed that the passage, as to wfiicli there 
wai a dispute, was still visible to the eye 
and that it could be seen at any moment, 
by any one visiting the spot; and, there¬ 
fore, tlie parties asked the Subordinate 
Judge to apply the most satisfactory test 
available, viz., to go to the field and see 
for himself whether the witnesses for the 
plaintiff were speaking the truth or not. 
Accordingly, the Judge visited the spot. In 
other words, the Judge was asked by the 
parties to act upon the legal maxim, res ipsa 
loquitur (tlie thing speaks for itself). As 
is pointed out by the commentators of Best 
on Evidence, a Jury is comnetent to take 
into consideration the locus in quh or to view 
the premises. The IVivy Council decision in 
Kessowji Issur v. G. I. Railway Company 
(1) turns upon a different set of facts 
altogether. There what their Lordships 
decided, was that the High Court had acted 
illegally in deciding the (piestion as to an 
event which had taken place one evening 
by the light of what the Judges had seen 
on another evening amidst possible differ¬ 
ent surroundings. That cannot he said to 
have been the case here. Here the Subor¬ 
dinate Judge was told tliat there was a pas¬ 
sage which existed and which had always ex¬ 
isted, and which could be seen at any moment 
by the eye. The eye w'as the Judge and the 
case is governed by the principle of law 
enunciated by Farwell, J., in the ease above 
mentioned on the authority of some cases 
decided by the House of Lf>rds. Therefore, in 
my opinion, there was no error in the proce¬ 
dure adopted by tl»e Subordinate Judge and 
there is no law which Ijound him to record his 
view and explain it to the parties before de- 


[i9ii 

ciding the case. The decree must be confirm¬ 
ed witli costs. 

Hkaton, J. —I agree that the decree must 
be confirmed with costs. It does, however, 
seem to me that the first Court, the Sub¬ 
ordinate Judge, has written a judgment 
which is open to a good deal of criticism. 
Because from the way in which he has 
expressed himself he has given ground for 
the argument that he substituted his own 
impressions derived from the local inspec¬ 
tion of the place, for the evidence in the 
case. But the result of the argument has 
been to convince me that in effect he 
has not done this; but has only used the 
circumstances which were perceived at the 
local investigation for the purpose of under¬ 
standing and appreciating the evidence. As 
the result of discussion, the objection taken 
on behalf of the appellant ultimately 
resolved itself into this: that the Judge 
had not recirded in writing the circum¬ 
stances observed at the inspection, and 
the parties con.sequently had not had an 
opportunity of discussing those circumstances 
and dealing with them in .so far as they 
affected the case. I think there is this in 
the objection that it would much better that 
tlie Judge should record the circumstances 
which are observed at a local inspection. In 
so saying 1 must emphatically add that 1 
think lie should record only facts and not- 
impressions or inferences from facts. 

Hut when a local inspection takes place we 
know that, in the ordinary course of events, 
the salient circumstances are pointed out 
on the spot; and are discussed on the spot; 
and there is nothing in the case to suggest 
that the ordinary course of events was not 
followed here. 1 assume that it was followed, 
and as a consequence I find that the defect in 
not recording the circumstances in writing is 
a purely formal defect, which could not have 
misled the parties or caused injustice in the 
case. For these reasons, I think the appeal 
must be dismissed and the decree confirmed 
witli costs. 

Decree confirmed. 


(G) (1901) 1 Cli. 70 L. J. Ch. 17: 83 L. 'J’ IGS. 
(0)(1903) 1 Ch. 211 at p. 225; 72 L. J. Ch. 168; 87 
L.T. 589:51 W. R. 213. 
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MABO&IEO ALLY V. E&lPEROtt. 

(« c. 4 Ihw. L. T. 113.) 

LOWER BURMA CHIKK COURT. 
-CuiMiNAL Miscellaneous Application No. 12 

OP 1909. 

Aufi-ust 14, 1909. 

Prfsent: —Mr. Justice Parlett. 
MAHOMED ALLY and oiheils—Applicants 

versus 

EMPEROR— Respondent. 

Ti‘itiit.fer of casi' — Gronnil.-t—Disc ret ion to hail 

—c'jr/usioH of ci'iilrncc—DiMinrtion Ictno-ii 
•luestixus ii'hich witness connot he cinnpeUeil to nnsin-r 
and those which witness eainiot he jiemiifti’il tf answer 
—Aihnissibilitij oj the answers ivhere tltc }i ifiiess ivaiees 
his riijht of not rcphjimj — Cross-er<nni)iatinii af witness^ 
its scope -^yolicc papers—I'rid,-lire Act {f of 
SH. I2I. 128, 124, 12G, 12(5. 13v 

A Mafs'istrato Ims i»i I’ofusc l»nil ami tlio 

fart that he has roiii.sotl hail will iu>t eoustitnto a 
gnmml lor ti-ntisfenia^ a case iVom Ins l»(jai(l. 

.Vu (‘iTor in disuHowin^' certain (|UcNtions in th*' 
eross-o.\:umination of a witness does Jiot atford 
sulHcient ground for the transfer of the case. 

Tlio (jue.stion of irnpr(t|)t>r e.xclnsion of evidence is 
not one wliic-h should ordinarilv In' pone into dnritip 
flie pendeiiey •>fa case. 

A <listinction should he drawn hetween (pi(*.<ti(»ns 
which a witness cannot he coniptdled to aii.swer 
and tliose >v)iich h«' cannot Ik* perinilli'd to answer. 
'I'he latter »duss of ipiesfioii.s iniplit )»roperIv he 
- forhidileti hat 4|ncsiions of tin* former elus.s are in 
no way horifnl; a witness has mei-ely the lipht of 
refasinp to aaswi'r sneli {piestioiis, without any 
hostile inference heinpdniwn from his refusal. 'I'lie 
most, therefore, that a Mapistrat** can do, in the caM* 
of a witness wim is ipnorant of his privih^pe, is to 
warn him tiiat lie need not answer. Hat if the witrn'ss 
elects tt» waive his privilepeol jefasiinr to answer, his 
. answer is admissihle in (>videne('. 

( ross-oxainitiation m'eii not he eonllned t<t maffeis 
raised elsewhere in the evidence. 

'J‘he riplit of fro.'S-oxamination piven hy the Kvi. 
deuce Act not fettereil by the fact that INilice papers 
are in existence Ian Inive not hejm refern-d to. 
Section J.IH of tlio Kvidence Act pives the ilefence 
tlie ripht to ero.sK.i>xamine prosia-ntioii witnesses at 
the eoncliision of their oxamination-in-chief and siieli 
cross-exjiminalion may he on all points ami hv means 
of all rpH'stions m»t disallowed hy tin- Evidence Act. 
'I'lionph 1 he •lefeiici* have tin* fai-rher ripht to re.call 
and cross-examine jirosocntion witnesse.s after the 
eharpe has Immui frame<l, they cannot he compelleil to 
so deler all or any (*f tin* cross-examination uhicli 
they are hy law untitloil to make. To do so is t<» 
deprive them of part r)f tlie means availahic for 
ohtaininp .'in older of cli.scharpo. 

Application for transfer of criminal case, 
pending before the District Mipistrate, 
Rangoon, to .some other Court for trial. 

^lesar.s. Pufkar, and Ik’iVanvile, for tlie 
Applicant?. 

The Assistant ffocernment A(l''acaft>, for the 
Reppondents. 


JUDGMENT.—-A tran.sfer of this case 
from tlie District .Magi.strate is applied for on 
three ground.s:— 

(1) That certain accused persons in 
anotlier case were refu.sed bail hy 
that Magistrate, but it was granted 
liy this Court; 

(2) That the Magi.strate has refused bail 
in thi.s ca.se though accu.sed consider 
they art entitled to it, and 

(J) Tiiat the Magi.strate iinpropely 
ili.sallowed certain question.s to he 
put in cros.s.exaiiiination on helialf 
of the accused. 

The first two grounds are, of course, un¬ 
tenable. 'i'he first, if pushed to it.s logical 
conclusion, would entitle any accused person 
to object to being tried by virtually any 
Magistrate on the ground that he had convict¬ 
ed some other person who was eventually 
acquitted on appeal. As to the second, I 
have held that the District Magistrate had 
discretion to refuse hail; even had I lield the 
contrary, that would not, per se, have con¬ 
stituted a grourid for transfer. 

It is only on the third ground that the 
case is sei iou.sly argued. The witness under 
cross-examination was a Police Ofheer concern- 
ed in the investigatioa of the case. The 
question.s disallowed fall into tliree groups;— 

(o) “Can you tell how tl.e names of tl e 
accused, other than Mahomed Ali, 
weie obtained.” Disallowed, be- 
cau.se the witness i.s not bound to 
di.sclose the information, and be¬ 
cause tlie question has not so far 
arisen in the case. 

(b) ' Can you tell how tlie witne.sses in 
the case were obtained.” Dis¬ 
allowed, as an improper question in 
general terms and one referring to 
information which a Police OHicer 
is not bound to disclose. 

(c) Any question relative to the 
manner in whicdi the investigation 
was Citiiducted hy the Police <'r how 
the witnes.ses were obtained by 
tlieni.” Disallowed, us improper 
and too previous at this stage of tlie 
case, tlie Magistrate not having 
been asked to refer to the Police 
papers, to question tlie propriety of 
tlie investigation, and because the 
Police are not bound to disclose the 
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information. At the outset two 

minor points may he noticed. 

I'irst, the District ^lagistrate l)y improper 
questions apparently meant questions the 
answers lo which would be inadmissible. 1 
cannot accede to the contention of the learned 
Assistant Government Advocate that the 
second and part of the third group of ques¬ 
tions were such that the Court was bound 
to forbid them under section 152, Kvidenee 
Act, as being “needlessly offensive in form.” 
the use of the expression as to obtaining’ 
witnes.ses being an insinuation that they had 
been suborned by the Police, and there being 
no reasonable grounds for thinking that im¬ 
putation to be well-founded. Had the ques¬ 
tion conveyed that meaning—which to my 
mind is far-fetched—to the District Magis¬ 
trate, he would have given that as a reason 
for forbidding it to be put and its objection- 
able form might easily have been remedied 
by substituting the word ‘discovered* for the 
word ‘obtained.’ 

SecinuUy, the District Magistrate appears 
to have treated questions which a witness 
cannot be compelled to answer (such as those 
referred to in .sections 121, 124 and 126, 
Kvidenee Act,) as questions which a witness' 
cannot be permitted to answer (such as those 
referred to in sections 128 and 12d, Kvidenee 
Act). The latter class of questions might 
be properly forbidden, but as regards the 
former, the question is in no way barred; the 
witness has merely the rigtit of refusing to 
answer it, without any hf)stile inference 
being drawn from his refusal. The most, 
therefore, the Magistrate could do, if he' 
thought the witness was ignorant of his 
privilege, would be to warn him that he 
need not answer. 

It folIow.s from tliis that, though the 
witness could not be compelled to .say how 
the names of three of the four accused and 
of the prosecution witnesses were obtained, 
yet the question was not one either in 
form or substance which could, under any 
.section of the law to which I have been re¬ 
ferred, 1)6 forbidden; and if the witness elect¬ 
ed to waive his privilege of refusing to 
answer, his answer would bo admissible in 

evidence. If the question regarding the dis¬ 
covery of witnesses was considered to be 
vague and general in its teiras, ounsel could 
have been directed to make it more specific 
and precise. 


The first question was also disallowed on 
the ground that the point had not yet arisen. 
No authority is cited for the view that cross- 
e.xamination must be confined to matters 
raised elsewhere in the evidence, but it 
appears that in fact that point had arisen. 
There was evidence to show that complainant 
in his report to the Police immediately after 
the assault said it was committed by three 
men of whom Mahomed AliandLal Mahomed 
were two. The accused actually before 
the Court were Mahomed Ali and three others 
and Lai Mahomed was not among them. 
The point had, therefore, arisen as to bow 
three men, other than Mahomed Ali and 
Lai Mahomed, instead of only one, came 
to he accused of the offence, and the defence 
were entitled to try and clear it up if they 
could do so. 

But the third group of questions forbidden 
is the niost comprehensive, as it includes all 

questions relating to the manner in which 
the investigation was conducted by the Police, 
which were ruled out on the further ground 
that they were premature, the Magistrate not 
having been a'jked to refer to the Police 

papers to question the propriety of the in¬ 
vestigation. 

Ihis veto is clearly too sweeping. Such 
questions as can you tell when the names 
of the accused other than Mahomed Ali 
were obtained?” or “Can you tell on what 
date .such and such witness first made a 
statement to the Police?” though relating 
to the investigation, would be neither 
forbidden nor privileged. Learned Counsel 
for the defence states that in consequence 
of his instructions he desired to put ques¬ 
tions regarding facts which are said to have 
transpired at certain identification parades: 
such questions should be admissible and the 
witness would be bound to answer them if 
he could. There remains the question of the 
prematurity of the questions, and the re¬ 
ference to Police papers. I do not grasp 
the significance of tlie latter point, nor, as 
I understand them, do the questions dis¬ 
allowed necessarily imply any impugning 
of the propriety of the investigation. The 
sections of tlie Kvidenee Act dealing with the 
cross-examination of witnes.ses in criminal 
cases make no mention of Police papers, 
and the right of cross examination given by 
that Act is not fettered by the fact that Police 
papers are in ezUtenoe but baye not been re^ 
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ferred to. Section 102, Criminal Procedure 
Code, appears to be the only provision of law 
regarding reference to Police paper.«, and 
that relates solely to statements of wit¬ 
nesses which have been taken down in writ¬ 
ing by the Police. There is no reason to 
Ruppo.se that the investigating oOicer, who 
was the witness uiider cross-examination, 
had himself made any statement wliich liad 
been so taken down in writing, and even 
if he had, the employment of the usual means 
of cross-examining him, whether to impeach 
his credit or to elicit other fact.s, could not 
properly be made contingent on a request to 
refer to such writing. Section PIS of the 
Evidence A.ct gives the defence tlje rigljt to 
cross examine prosecution witnesses at the 
conclusion of their examination-in cliief, and 
such cross-examination may be on all points 
and by means of all questions not disallowed 
by the Evidence Act. Though the defence 
have the further right to re-call and cross- 
examine prosecution witness after tlie charge 
has been framed, they cannot he compelled to 
so defer all or any of the cross examination 
which they are by lasv entitled to make. To 
do BO is to deprive them of part of the means 
available for obtaining an order of discharge. 

I hold that the District Magistrate erred 
in disallowing certain of the questions whieh 
he did, but I cannot admit that such nrror 
affords sufHcient ground for a transfer in thi.s 
case. The question of improper exclusion of 
evidence is, moreover, not one which should 
ordinarily be gone into during the pendency 
of a case, and I have already dealt with it 
in this instance, because it appeared that the 
accused iniglit otherwise incur hardship, 
through being deprived of a part of the means 
allowed them by law to avert the burden of 
proof being thrown on them, as would be the 
case were a charge framed against them. 

The application for transfer is dismissed, 
and the case will be returned to the District 
Magistrate with the direction to allow the 
accused to ero.ss-examine on such points and 
by means of such questions as are allowed 
by law. 

Appl icat ion dism {ssed. 



(s.(. I B.II'. L. T. Il.y) 

DO \v !•:!{ D i: K M A C HIK F CO IT ilT. 
Skcond Ci\tL Ai'I’.!ai, Xo. 2S9 oi- 

Augu.st 20, 

Present: — Mr. Justice Parlett. 

MA l/)X M.V ANh ANOTHi:a—i\.AINT(KFS— 

ApI’FI I.AM’.S 


rersn ? 

M'l. SIIWI'] HVC /NO oniEiis—DeFi-NUANT.s 

— Kfsponprnt.s. 

liuMhnn't oiiil vlji' — thdl d tlif^ 

d-jCiit of lid' /(» loihi <r< tlf'i/ lire togetht'i' — I’rc- 

r.'hiillnhlc — '/’/•■irjxyVr of l*>oi>erty Act {/( oj 
iMSj), X.'. t, — ^oJe >•{ lan<l -Chniye. 

WliiMia miri'i'"! rnuijli* an* ln'iii'/ toifetluT aii<i the* 
hnsliaiwl ajfs almic in <li*aling wifli iln' joint property, 
tlio prf.siuiqMion istfiat he is ai'tiri" as tlie wife’s 
agent in r< >peef <1’ her intrresf as well as liis own. 
Ihit, the pp-siim|>tion eun he r'•hnt(ell. 

][■! Shifi’ I' V. }f" K'jo h- !»• h- ^oo\‘i(hil<inunt 

Chetfij V. Mo dniu I'e, 1’. .1. '.4 U. -'OS, relied upon. 

A .s ih*, whieh is invalid I. ‘c lu-e of non-compliance 
with Bcction oj. of the Tran.sfer of Property Aet as 
to registration, iloes not op Tate to giv.j the purchtisiT 
a char/(‘ for the amount of the .sale price ag;ilnst the 
selhu’s C'^tate. 

Section lO'iofthe 'frinsfcM* of Property A<'l was 
never iiitendi'd to indciiiiiifv |H'o|d<' who eiidoiivunriMl 
to gel coiive\anees in violation‘if lie- evprexs jiro* 
visions of law. 

Pran S^ath ^^orkns- v. JiA'i Xiith 32 C. 7 2‘-h 

9 C. W. N. 627, relied upon. 


Appeal against the decree of tlte Divisional 
C 'Urt of llanthawaddy, dated the T^th 
September 190?, passed in Civil Appeal 
Xu. 10) of 190'^, di.smissing tlie appeal of 
appellant.s (ulaintilfs), against the decree of 
the District Court of Tharrawaddy, in Civil 
Kegular No. 0 of l90S. 

Mr. i^illa, for the Appellants. 

Mr. iViCo/, for the Respondents. 


JUDGMENT.—Plaintiffs sued fora por- 
titin of 3776 acres of land, the joint pro¬ 
perty of t.heir deceased parents Maung Shwe 
Kyun and .Ma Waing Gale. One of their 
sisters Ma The Hrnon, and her husband 
Maung Shwe Pyu, claimed to have purchased 
14’27 acres of this land from their parents by 
registered deed on 21st February IS99; and 
another sister, Ma .Min On, claimed to liave 
purchased another 1147 acres from them for 
Rs, 500 by verbal transfer on I9th May 
1905. These purchasers are the Ist, 2nd 
and 3rd defendants and the remaining defend¬ 
ants are the remaining children of the 
deceased couple, or the representative.s of 
those chihlren. 

Plaintiffs alleged that their parents were 
in their dotage and incapable of contracting 
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when the sale to 1st and 2nd defendants were 
made; that the latter obtained the execution 
of that deed of transfer by the exercise of 
undue influence; and as regards the later 
transfer to Ma Jlin On, they pleaded that it 
was invalid as it transgressed the provisions 
of the Transfer of Property Act. 

The District Court held that they had 
failed to prove that their parents were 
mentally incapable of contracting when the 
sales were made, or that undue influence had 
been exercised or that the con.sideration was 
inadequate. It further held that the sale to 
Ma Min On was invalid as a sale but that it 
operated to give her a charge of Ks. 500, the 
amount of her purchase-money against the 
estate, and that until that was re-paid to her 
she was entitled to retain possession of the 
land. 

The plaintiffs appealed to the Divisional 
Court against all these finding.®, and on one 
entirely new ground never raised or ever 
mentioned above, namely, that Manng 8hwe 
Kyu had no power to alienate the joint pro¬ 
perty of himself and his wife without the 
consent of the latter, and that the tran.sfer 
was, therefore, null and void. 

The Divisional Court confirmed all the 

findings of the District Court, and on the 

new defence raised, held that the burden of 

proving the absence of Ma Waing Gales 

consent to the transfer lay on plaintiff.®, and 

they had failed to discharge it, and further 

that even without his wife’s consent, Maung 

Shwe Kyu could have made a valid sale 

of this land as it did not amount to half 

the estate. The learned Divisional Judge 

quotes the case of Ma Skive U v. Ma Ryu (1) 

as authority for the latter proposition. That 

case, how’ever, lays down that a husband may, 

without the consent of his wife, make a 

valid transfer of his sliare and interest in 

the hnapazon property of himself and his 

wife. In other words, a husband can, without 

his wife’s consent, alienate a half share and 

interest in their joint property, hut that is 

not the same thing as saying that he can so 

alienate the full title and interest in one half 

of their joint property, nor dees this latter 

proposition by nny means follow from the 

first. So far, therefore, as the pre.«ent case 

goes, tlie ruling quoted would he merely 

authority for holding that Maung Shwe Kyu 

could, without his wife’s consent, alienate 
(1) 3 J.. n. R. 60, 


a half share and interest in the U'27 acres 
of land to 1st and 2nd defendants. 

The grounds of appeal to this Court are 
practically the same as those to the Divi¬ 
sional Court. 

I see no rea.son whatever to disagree with 
the findings that plaintiffs completely failed 
to prove that their parents were incapable of 
contracting in 1899; that undue influence was 
exercised or the con.sideration was inadequate, 
nor was there anything to warrant presump’ 
tions of this nature. As regards the absence 
of Ma Waing Gale’s consent to the sale, this 
point ought clearly to liave been raised at 
the outset and not left to be newly introduc¬ 
ed in appeal. 

The ruling above quoted endorses a view 
expressed in an earlier case Soohramom'on 
Chefiy v. Ma Hntn Ye (2) that there is a 
presumption that when a married couple are 
living togetherand the husband acta alone in 
dealing with the joint property, he is acting 
as his wife’s agent in respect or her interets as 
well as his own. In the former case it was laid 
down that where tiie couple were still living 
together the presumption would be that one 
was acting as agent for the other; that so 
long as the marriage continues, the wife 
consents to the ads of her husband, but 
this presumption may be rebutted. There is 
nothing on the record to rebut this presump¬ 
tion, and, therefore, the presnmtion prevails. 

Neither of the lower Courts has cited 
any authority for holding that though the 
verbal .«ale to 8rd defendant was invalid as a 
sale, j’et it operated to give her a charge 
upon the property for the amount of her 

purchase-money. 

In Fran Nath Sarkar v. Jadn Xafh Soka 
(3) it was held that even a mortgage as 
defined in .section 58, Transfer of Property 
Act. which, however, was not attested as re¬ 
quired by section 59, does not operate as a 
charge under section lOU of the Act. Still 
less could it be held, that a sale which was 
invalid because of non-compliance with sec¬ 
tion 51 of the Act nevertheless gave the 
would-be purcha.^er a charge under section 
100 of the Act. The latier section was 
never intended to indemnify people who 
endeavoured to get cmiveyances in violation 
of the express pnivinions of the law. 

(2) P. J. h. B. 668. 

(3) 32 C. 729; 0 C. W. N. 627. 
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I modify the decree of the District Court 
by reversing the order “that the ll'-t? acres 
of land 18 subject to a charce of Rs. 500 due 
und payable to Ma Min On, who is entitled to 
remain in possession of sucli land until such 
sum is paid.” 

As appellants have succeeded in part in 
their appeal, I order that each party shall 
bear their own costs in this appeal. 

Appeal allowed in part. 


fs. c. 4 liur. [j T. 117.) 

LOWER RUR.MA CHIEE COUKT. 

Criminal Revision No. l-iTH of 1009. 

July 23. 1909. 

Present: - Mr. Ju-stice Parlett. 

KET FOON—Applicant 
versus 

EM PE ROR — Ke’^pondent. 

Rangoon Pulicc Art (/T o/iSOH), .v 30, ch (c) — 
Sniiimorii t)ial—Ri-riuiI must show ingroilionts of ojffnrc 
chftnjed — ] cniie of I rial material otdij where nrcmcl 
is prrjHihceil—Criminal Pro''ednrc Code { \, t I’ 

JSOs), ;<631. ^ 

U'liore nil ju-ouse<l porson wns rliar^'od uiulor sccticm 
30 (r) of tho Uangirm Polico Act for “hoing foiinil 
hctwocn Kiniiscf an<l simriso nifli Ins face covered 
and beiiiij unable lo pive n sahVfnotorv ni*cjunt of 
liituseir’nnd whore iKo record wa.s silent us to wluit 
account, if any, tbo accused at ilie time of his arrest 
Kuvo of himself and us to any reason rhere may h^' 
forconsiderintrsiicli account to he unsatisfactorv: 

Held, that the record omitted a most essential 
niKredioutoftlio olTcm-o of wlih-li the nccn.<od was 
convicted and limt this omi.-^.Mon was fatal. 

Tho record in summary trials, liowever brief, shoul.l 
show the neee.ssnry iii'frodietit.s of the ..fh-nce cliar«OM|. 

Kurhi V. Kimj.l-.'mieror, 3 L. |{. K 3- t’l ” I 

.1. 37r>, followed. ■ * - 

Whore it was contende.l that the accused was found 
\yitlnn Municipal limits and not witl.ii, Cantonment 
hunts and that Ins trial by the Cantonment Ma-i<. 
trnto was, con.seqiiently, illejral: 

llrld, that there would he no >»toihkI to inti-rfere 
unless it eouUl ho shown that failure of jnstico had in 
fact heon occasioned by tlie error of venue. 

Appeal against tlie order of the Canton¬ 
ment Magistrate, Rangoon, dated the iJth 
June I9uy, in his Criminal Summarv Trial 
No. 2r»G of U09. 

Mr. Jfamlyn, for the Applicant. 

JUDGMENT.-The first point raised 
was that the place where petitioner was 
found was not within the limits of the 
Cantonments and, therefore, tlie Magistrate 
had no jurisdiction. Counsel advanced no 
proper grounds whatever for this contention 

AW he did was to file letters from the 


Municipal authorities to the effect that the 
place was within Municipal limits. That 
has no bearing whatever on the quest ion. 
The term.s Municipality and Cantonment are 
in no way mutually exclusive; indeed, section 
3 of the Purina .Municipal A^t of l^98 
shows clearly that a Municipality may include 
within its limitsa .Military Cantonment. 

If Cantoiiriient authorities had been asked 
and a declaration made by them that the 
place did not fall within Cantonments had 
l)een filed, tlat migfit have been a'^cepted. 
Rut ohviou-'ly the proper course was to re¬ 
fer to tlie notification of the (iovernment 
declaring what tlie bmiida'ies of the Rangoon 
Cantonment are, and then to determine that 

accused was found outMde those boundaries. 

Rut, even if that had been done, there 

would have been no grounds to interfere 

unless it wa.-, shown that a failure of 

justice had in fact been occasioned by the 

error of venue (section 531. Criminal Pro- 
cedure Code). 

It is stated that accused’s friends attend¬ 
ed tlie Town Magistrate’s Court, expecting 

him to appear for trial there, and they were 

prepared to offer a defence and vouch for 
his honesty. There is no proof of thi.s- 
hut if, as stated, the Police did inquire 
in his quarter and fiis ward headman actually 
vouched for liirn being of gnod character 
but of weak mind, it is only reasonable 
to except that it would at that time have 
been ascertained from the Police where and 
when the man would he tried. 

Finally, it is urged that the record dis- 
chyses lio offence against the accu.<;ed, and 
this objection I am bound to uphold. 

The record shows the offence proved “sec¬ 
tion 30, Rangoon Police Act. Found between 
sunset and .sunrise witii his face covered.” 
Ihe statement of reasons for (lie finding 
states that accused “was found * ♦ at 

10 30 r. M. with his face covered.” 

In the warrant the offence is eveodeseribed 
as ^ being found between sun.set and sunrise.” 

Section 30 of the Uuigoon P.dice Act 
clause (e) rnnders punishable “any person 
found between sun.set and sunri.se having 
Ins face covered • * and wlm i.s un- 

able to give a satisfactory account of himself ” 

The record from end to end is silent as 
to what account, if any, accu.sed at the time 
of Ins arrest gave of himself and as to 
any reason there may be for considering 
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such account was unsatisfactory. The record 
in summary trials, however brief, must shosv 
the necessary ingredients of the offnnce 
charged [Kvchi v Kitiif-Emperor (1) j. 
In the present instance, the record omits 
a most essential ingredient of the offence 
of whirh the accused was convicted, and 
this omission is fatal. 

I reverse the conviction and sentence. The 
bail bond will be cancelled. 

Conviction awl sentence reversed. 

(I) n h. n. It. 3;2Cr. I.. J. 37."). 


I <5. ('. 4 Hnr. L. T. 118.) 

LOWER lUlHMA CHIEF COURT. 
Second Civil Afi'Kal No. 227 of 1008. 

June l4, 100.4. 

Present: —Mr. Justice Moore. 

M(i. IjU GAIjE -Appellant 

versus 

VENICATACHELLAM CHETTY anu 
others — Respondents. 

- I’Inliil mill irrllfi'n Hfuti'meiit holh tie- 

ffiftii'r coin-n^—Froiul must hr jilnidr.l uperiallij 

^'I'raiisfn- of I i-opritii Art {IV “f IHSj, m. 53—Frau, 
ihileui trmiiifrr—Intrni to ilrfrnl or 'lelnij rrrditors^ 
illiilri fulo milr. 

\Vh 4 Mi Imtli .a plninl atnl written stateniont are 
defective', till' proiicr cfmr'.i' is to oitlier return 
till' |>liunt f<n‘ mncnihncid. nnd requir(‘ ft 
fresh written statement in reply to the amended 
jdnint, or to examine tlic parties in Court with a view 
to framing proper issue.';. 

.V partv wlir> ri'lies upon fraud must both pleail and 
prove if. lie is homid to give partieulnrs of the 
idleged fr.md and ean succeed upon proof of the 
fraud ns alh'gi'd and not of any other kind of fraud. 

Whore, however, t lie question ns to the bona Jide 
nature of a sale was not raised in the pleadings://eM, 
tliat tlie lower Appolinto Court did not ©roood its 
iiowers in fnnning issues on this (pieation which, though 
jiot raised in the pleadings, had govonied the ease from 
t lie first, 

Where a judgnieut-dehtor .soon after a money- 
doeroo had been passed against her sold her land for 
an inadcipiateprieo to an employee of her Advocates 
lather who lent the money for the purchase, it is clear 
lliat her intention in soiling the land fora sum 
eonsidorahly less than its value was to delay or defeat 
the claim of her judgmont-oroditor: according to the 
provisions of section .'>3 of the Transfer of Property 
Act, tin' sale was voidable at the option of the cre¬ 
ditor so defeated. 

Bhagtcant v Kcdari, 26 B. 202; Hakim Lai v, 
Mooshahar Sn/iH, 34 C. OUD; 6 C. L. J. 410; ll C. W, N. 
889, relied upon 

Appeal against the decree of the Divi¬ 
sional Court of Tenaaserim, passed on the 


9th September 19 9; in Civil Appeal No. 
65 of 1908, dismissing the appeal of the 
appellant (plaintiff) against the decree of the 
Sub-Divisional Court of Thaton, passed in 
Civil rtegular Suit No. 23 of 190 8. 

Mr. Agabeg^ for the Appellant. 

Mr. Dawsotif for the Respondents. 

JUDGMENT.—Respondent got a mort¬ 
gage-decree again.st Ma Nyo and others. 
Ma Nyo appealed and in (. ivil First Appeal No. 
102 of l906 of this Court, in which she was 
represented by Mr. Chit Hlaing, the mortgage- 
decree was altered to a simple money-decree 
for Rs. 662-5-0 against Ma Nyo and the legal 
representative of her deceased husband. 
Judgment in this case was delivered on the 
Sth July 1907. 

On the 4th August 1907, Ma Nyo sold to 
appellant the land the subject of suit by 
registered conveyance for Rs. 1,000. 

On the Sth August 1907, Venkatachellam 
got a warrant attaching the land in ezeoutiop. 

On 15tli August 1907, appellant applied 
for removal of attachment. His application 
was rejected on 3rd February 1908 on the 
ground that he was not in possession of the 
land when attached. 

On the 10th February 1908, he filed the 
suit now under appeal to establish his title. 
He alleged in his plaint that he became 
owner in possession of the land on 4th 
August 1^07,” 

Defendants-respondents filed written 

statement in the following terms: ''Defend¬ 
ants deny that the land in suit belonged to 
plaintiff at the time of attachment.*’ The 
parties were not, as they should have been, 
examined before issues were framed. The 
sole issue framed was, whether the land in 
question belongs to the plaintiff. Plaintiff 
called no fresh evidence the evidence record¬ 
ed in the removal of attachment case being 
by consent admitted. Defendant called no 
evidence at all. The Judge of first instance 
found that the deed of .sale on which plaintiff 
relied was “tainted with fraud,”—what kind 
of fraud is not clear,—and dismissed the suit. 
The Judge of the Divisional Court rightly 
pointed out that the fraud was not mention¬ 
ed in the pleadings or raised by the issues. 
He then framed two new issues:— 

(i) Was the purchase] by plaintiff 
fcontt fide? 

(it) Was it invalid by reason of 
fraud or other cause? and 
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remanded the cai'e for decision 
of these issnes. S<-me furtlier 
evidence was recorded and both 
Courts found on tlie fresh issues 
in favour of defendant-respondent. 

The first ground of appeal argued is tliat 
the Divisional Court erred in framing these 
issues and in remanding the ca.se for hearing 
and decision upon them, when the question 
of fraud raised in the issue.s was not 
raised by defendants in their written state¬ 
ment. 

A plaintiff who relies upon fraud must 
both plead and prove it. He is bound to 
give particulars of the fraud alleged and 
can succeed upon proof of the fraud as alleged 
and not of any other kind of fraud. A 
defendant who i.s disputing a title is equally 
bound to state the grounds upon w'hich he 
disputes it and, if fraud is one of those 
grounds, to give particulars of the fraud. 

In the present case both the plaint and the 
written statement are defective. The plaint 
does not, as it should, disclose the nature of 
the title relisd upon and it was impos.sible for 
defendant to file a proper written statement 
in reply to it. 

The proper course would have been to 
return the plaint for amendment and to 
require a fresh written statement in reply to 
the amended plaint. Or, the Court should 
have examined the parties in Court before 
issues were framed. 

It is clear from the cro.«s-examination of 
plaintiff that defendant from the first sought 
to impugn his title on the ground that the 
transfer to him was for insufli -int considera¬ 
tion and made with intent to defeat or delay 
defendant a creditor of the vendors and was 
in this sense fraudulent. And I do nut think 
that the lower Appellate Court exceeded its 
powers in framing issues on this question 
which, though not raised in the pleading.s, had 
governed the ease from the first. 

Hoth the lower Courts have found that the 
sale to appellant was fraudulent. Hut it is 
urged in second appeal that the facts which 
they have found proved do not justify thtm 
in holding the .sale void. 

That plaintiff-appellant paid Hs 1,000 for 
the land in suit is clearly proved, and I do not 
understand the lower Courts to question tlie 
genuineness of the consideration. They agree 
in finding that the price paid was inadequate. 
There is some misunderstanding as regards 


standing crops. The plaintiff obviously did 
not buy tbe.se. The land wlien he l):)ught it, 
was being cultivated by tenants. 

Plaintiff’.s own witness gives the value of 
the land a.s K-s. .jlJ p(,*r acre. J'he area pur¬ 
chased i.s 5-'^ of acres worth on this basis 

Ks. 2,9:^7. Plaintiff, therefore, purchased tfie 

land at about Ird of it.s value 

The Judge of the Sub-Divisional Court 
draws an inference unfavourable to plaintiff 
from hi.s failure to inquire as to encumbrances. 
He also say.s that inquiry, if pro.secuted, would 
have led to the knowledge titat the land was 
enciimhered or “affected.” Inquiry could 
have led to no sucfi knowledge as the land 
was not encumbered or affected. Asa matter 
of fact, there can he no room for doubt that 
plaintiff bought this land because he knew that 
the Chief Court had held that it was unen¬ 
cumbered. He bought it with money borrowed 
expressly for that purpose from his employer 
U 1 ha Hynin, father of the Parri.ster 
who represented .Ma iVyo in this Court. And 
in fact when he bought it, it wa.s free from 
mortgage or other encumbrance. 

There is noDiing in itself illegal or 
fraudulent in plaintiff making use of his 
knowledge of the result of the litigation in 
thi.s Court. 

The only ground on which the transfer can 
be held voidable in this case was that, it was 
made with intent to defeat or delay the 
credirors of the transferor. In considering 
whether thi.s was the case, tlie principles laid 
down in .section 53 of the Transfer of i‘ro. 
perty Act are a useful guide. The scope and 
meaning of that .section are fully discussed in 
the case of lUnujicaut v. Keiinri (1) and in 
ll'ikiin / al v. Moonlinhar SnliH (2). The 
latter c.i.se resembles thisone, inasmuch as in 
neither case lias the transaction been a mere 
clunk for retaining a benefit to the grantor. 
There can he no doubt that Ma Nyo has 
parted with all her rights in the land and 
that appellant has paid IN. 1,(JU0 for the 
land and there is not the least rea.sor. to 
.su.spect him of any intention of restoring 
the land or any part of it to .Ma Nyo. fjut 
if iMa Nyo’s intention in .selling the land 
wa.s to defeat her crtditors and if Maung Lu 

(lale knowing of that intention assisted her 

in carrying it out; If in otlier words, he a.ssist- 
ed her in converting her land into money 
(1) 2 '> J{. 202. 


(2) :H C. 990; 6 C. L. J. -110; 11 C. W. X. 
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becau.«5e money is more easily shuffled out of 
sight, his title is worthless as against creditors 
even though he may have paid, the full price. 
He cannot plead that he purchases bona fide 
if he purchases knowing that he in doing so 
is assisting his vendor to avoid or delay pay¬ 
ment of her debts. 

Having regard to the gross inadequacy of 
the consideration paid and having regard to 
the connection between Maung Lu Gale and 
Ma Nyo’s legal advisers, I think that there 
is no reasonable doubt that Ma Nyo’s inten* 
tion in selling her land for Jrd its value was 
to delay or defeat the Ghetty’s claim and 
Maung Lu Gale knew of this intention and 
assisted her in carrying out. I think, there¬ 
fore, that upon the principles laid down by 
Mukerji, J., in Hakim Lai v. Mooshahar Sahn 
(2), the transaction is voidable at the option 
of a creditor so defeated and I, therefore, con¬ 
firm the judgment and dercee of the lower 
Appellate Court and dismiss this appeal with 
costs. 

Appeal (Iismissed, 


(s. t. 8 A. L. J. 341.) 

ALLAHAHAD HIGH r^OURT. 

FULL BEN.H. 

First Civil Appeal Nu. 67 of 1910. 
February 7, 1911. 

Present :— Sir George Knox, Kt.. Judge, 
Mr. Justice Ihinerji and Mr. Justice 
Karamat Husain. 

BED SARAN KUAH— Flaintifp — 

Appellant 

versus 

BHAGAT DEO and others— Defendants— 

Respondents. 

■ Civil Pt-ocfidurc Code (Act V of 1908), «. M—Hos 
\w]\ca.ta~Ejcctmcnt suit in Revenue Couil—Question 
of title decided—Second suit in Civil Court barred. 

A brought a suit in a Revenue Court for ejectment 
against certain persons on the ground of a lease. 
They pleaded proprietary title which was decided in 
tlieir favour. A then brouglit the present suit for 
'^’declaration of her title and posses.sion in the Civil 
Court ns against the defendants in the former suit ns 
well as against some other persons; 

f/eW, that the decision of the Revenue Court in the 
previous suit was res judicata so far as the defendat.fs 
in that suit wore concerned. 

Bihari V. Sheohnlak, 29 A. 60’; A. W. N. (1907) 
189; 4 A. L. J. &45, referrort to. 

First appeal from the decision of the Dis¬ 
trict Judge of Mirzapur, 


Mr. Haribans Sakai (with him Nawab 
Abdul Majid), for the Appellant. 

Dr. Iej Bahadur 5apn<, for the Respond¬ 
ents. 

JUDGMENT.—This appeal arises out of 
a suit brought by Sri Rani Bed Saran Knar, 
appellant before ns, in which she asked for 
recovery of possession of mama Jamvanwa 
and for a declaration of her proprietary right 
to the same. One of the pleas raised in 
defence was, that the present suit was barred 
by reason of section 11, Code of Civil Pro 
cedure. It appears that, prior to the institu¬ 
tion of the .suit out which this appeal has 
arisen, a suit had been instituted in the Court 
of the Assistant Collector, First Class, under 
section 6:1 of the Local Tenancy Act. The 
appellant was the plaintiff in that suit. 
The defendants were (l)Ramnath Prasad, 
who was the father of Ram Kinkin Deo and 
Harbans Deo, two of the present respondents, 
and also (2) Bhagat Deo, the third respond¬ 
ent before us. The appellant then sued for 
ejectment of the defendants on the ground 
that they were lessees, and that thelea.se under 
which they held would expire at the end of the 
then current agricultural year. 

The defence was to the effect that the 
defendants were not lessees but proprietors, 
and that the plaintiff had no title to the 
property in question. The Assistant Col¬ 
lector took upon himself to determine the 
question of title tlien in issue before him. 
We cannot help saying that the action of 
the Assistant Collector .seems to ns to have 
been inexpedient. He would have shown 
better diseretion if be Imd required the de- 
fendants to institute a suit in the Civil Court 
for the determination of this question, which 
was particularly a question for the Civil 
Court to determine. Section 199 of the 
Local Tenancy Act, liowever, gave the 
Assistant Collector power to determine the 
que.stion, and he determined it against 
the plaintiff, namely, the appellant before us. 

He held that the plaintiff had no title to the 
property in dispute. 

The plaintiff might have carried this deci¬ 
sion ill appeal before tlie District Judge. Had 
she done so, it would have been within the 
power of the District Judge either to try 
the question of title himself, or if he had not 
all the materials before him necessary 
for the determination of the question, to 

have framed issues with reference to that 



Vol. X] 


INDIAN OASES. 


•J-) 


BHUUA V, GUURE. 

question, and have referred tlieni for trial to 
any subordinate Coiut of Civil jurisdiction. 
That Court might, for in.stance, have been 
tl»e Court of tlie Subordinate Judge. The 
plaintitf, however, did not take any action 
in this direction with the result that slie 
has now to meet a decree against her w'hich 
has become final. The decree was pro* 
nounced, it is true, by a Revenue Court 
but by a Revenue Court which, as we have 
held in previous deci.sions and as we now 
hold, is pro tanto a Civil Court of competent 
jurisdiction to decide the question of title. 
The rulings to which we refer will be found 
mentioned and considered in Bihari v. Sheo- 
halak ( 1 ). 

To return to the suit out of which this 
appeal arises, the Court of first instance held 
that the plaintiff .s case was barred by therule 
of res judicata. The lower Appellate Court 
also lield that tlie suit of the plaintiff was 
barred against such of the defendant.s as were 
parties to the previous suit brought under 
section Go to which we have already referred. 
With this view of the lower Appellate Court 
we agree for the reasons stated above. So far 
as the present case is concerned, the re.sult is 
that the appellant’s claim must be held to be 
barred against the respondents to this appeal. 
We accordingly di.sraiss the appeal with costs. 

Appeal dismissed. 

(1) 29 A. 001; A. W. N. (1907) 189; 4 A. L. J. 
045. 


U c. 8 A. L. J. 352.) 

ALLAHABAD HIGH COURT. 

Seconu Civil Appeal No. 849 of 1908. 

July 9. 1909. 

Present; —lilr. Justice Karamat Husain. 

BHURA —PLAiNTtFF- Appellant 

versus 

GHU RE— Defendant—Respondent. 

Civil Proccilurc Code (Afi XII'uf 1882), 5 . IS-Prior 
inorli/agc of ctitirc sluttr — tSub^cqucnt mortgage oj jrds 
share—Suit on suhseguent morfgage—Uedemption of 
the prior mortgage- Xo praijer in the suit for possession 
of Jrd share—Second suit for possession of jvil share 
barred —Kes judicata. 

D, father of R, L and G, mortgaged his property 
with pobboe.sion to S. Subsequently R and L rnort* 
gaged their ^rds eliai-c in the oejuity of redemption to 
B. B instituted a suit for sale of the property on 
tlie basis of his mortgage. 5, the prior mortgagee, 
was made a party to tlie suit. S's entire mortgage 
was redeemed by B, but only ^rds of the property was 
sold. In his plaint B had not prayed for possession 


of Jrd share which had not be< ii moifgagf.i to liim 
but which he had to redoc'ji from S. In a .siib-fujuf in 
suit, B sought possession of that 'rd sliare : 

Held, that the second suit was barred ijy jodirnta. 
B ought to liavo prayed for pOftseasion of the .share 
in his previous suit. 

Vinnyok v. Dofiatraya, 26 li. 661, relied upon. 

Second appeal from the decree of the Dis¬ 
trict Judge of Agra, reversing that of 
the ilunsif of Mahaban. 

Air. J. iV. Chnudri, for the Appellant. 

Air. (iirdhari Lai Agarwala^ for the Re¬ 
spondent. 

JUDGMENT.—The facts which gave 
rise to the suit out of which this appeal 
arises are as follow.s : — 

One Deojit Lai, father of Radhe Kishen, 
Ram Lai and Ghure, made a mortgage with 
possession in favour of Salig Ram, on the 
25th July ISSI. Subsequently, on the 3rd 
November 189G, Radhe ICishen and Rara 
Lall mortgaged their two-thirds .share in the 
equity of redemption to the plaintiff Bhura. 
On the 23rd November 1903, Bhura institut¬ 
ed a suit upon his mortgage, Radhe Kishen, 
Ram Lai, Salig Ram and Ghure were 
impleaded as defendants. The reliefs prayed 
for in the plaint in that suit were to the 
follcwing effect; — 

(n) Defendants Nos. 1 and 2 may be order¬ 
ed to pay the amount due on the mortgage 
dated tlie 3rd November 1896, within a 
time fixed by the Court, and on flieir failure 
to dn so, time be given to the plaintiff to 
deposit the mortgage-money due to Salig 
Ram. 

(6) Should Salig Ram (in the plaint not 
accept i.s to be found but this .seems to be a 
mistake) accept the entire mortgage-debt, 
then the entire property covered by his 
mortgage should be sold, and .should he 
accept a portion of the mortgage-money, i. <*., 
two-thirds, then the proper-y covered by his 
deed, dated the 3rd November 1896, be sold. 

The proceeding of the Court, dated the 
17th December 1903, shows that Salig Kam 
demanded the payment of the entire mort¬ 
gage-debt due to him and that the plaintiff 
expressed his willingness to pay the entire 
sum provided all the property covered by 
his mortgage, dated the 25tli July 1881, was 
ordered to be sold. The Court gave a decree 
to the plaintiff under section of the 
Transfer of Property Act which ordered him 
to pay the entire sum due to Salig Ram on 
his mortgage, but which ordered the sale of 
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the 2, 3rds share of Radha Kishen and Ram 
Ijal mortgaged under the deed dated the 3rd 
November 1^9(3. The decree-holder, on the 
23rd July 1904', applied for an order absolute 
in which he prayed that the ’ird share of 
Ghure also be sold. Objections were taken 
to tliis application and it was rejected. 
There was an appeal and the following is 
the extract of the order of the lower Appellate 
Court, dated the 25th April 1905: 

When the decree absolute under section 
89 of the Transfer of Property Act came to 
be prepared, the appellant claimed to be put 
into possession of the share of thedid brotlier, 
not covered by the mortgage. The lower 
Court has refused to do so, hence tliis appeal. 
It is clear that tlie appellant has misconceiv¬ 
ed his remedy. The decree under section b9 
cannot go beyond that prepared under .section 
88. As matters stand, the appellant may be 
entitled to some relief but not by way of 
appeal from an order regarding the form of a 
decree under section 89. The obvious matter 
of proceeding is to apply for review of judg¬ 
ment in the original case.'* 

It is admitted that there wa.s no appeal 
from the above order and that no steps were 
taken for a review of the original judgment. 

Tlie plaintiff, on the l8th of November 
1907, brouglit the suit out of which this 
appeal has arisen against Gliure, on the 
allegation that after the payment of the mort¬ 
gage-money due to *Salig Ram, Ghure, 
Radha Kishen and Ram Gal got their 
names entered instead of that of Salig Ham 
in the revenue papers. One of the reliefs 
sought ill the plaint was the possession as a 
mortgagee over tlie share of Ghure. One of 
the pleas in defence was, that the suit was 
barred by the doctrine of ra uiiicata. The 
Court of Hrst instance decreed the claim in 
part. The lower Appellate Court coming to 
the conclusion that tfie suit was barred by sec¬ 
tion 13 of the Code of Civil IVocedure, Act No. 
XIV of 1882, set aside the decree of the 
Court of first instance and dismis.sed the 
suit with costs. The plaintiff, Hhura, lias 
preferred a second appeal to this Court, and it 
is argued by lii« learned Vakil that the suit is 
not barred by the doctrine of res )mlicf:ta, 
inasmuch as the cause of action for posses¬ 
sion did not arise till after the payment by 
him of the prior mortgage of Salig Kaiii, 
and that a prayer fur possession wiia n^t a 
prayer which ought to have been made in the 


suit for sale which was instituted by Bhura 
on the 23rd of November 1903. I am of 
opinion that the doctrine of res judicata bars 
the present suit. When Bhura instituted 
his suit for the sale of the 2/3rds share of 
RaOha Kishen and Ram Lai, he, under the 
law of mortgage as it was interpreted by 
this Court at that time, was bound to redeem 
the prior mortgage in favour of Salig Ram, 
Ihe prayer for the redemption of that one- 
third share which belonged to Ghure and 
which could not be sold in his decree against 
the other 2, 3rds, neces.sarily involved aprayer 
for the possession of that jrd. That being 
so, the plaintiff ought to have prayed for it 
aiii his failure to do so debars him from 
bringing a fresh suit for it. There can be 
no doubt that Salig Ram was a necessary 
party to the suit instituted by Bhura on the 
2->rd of November 19U L As soon as he was 
made a party, there should have been a deter¬ 
mination of all the rights between the plaint¬ 
iff and fcalig Ram arising out of the prior 
mortgage, dated the 25th of July i881, in 
favour of Salig Ram and one of the rights 
to which the plaintiff was entitled was the 
right to the possession cf //rd in possession of 
Salig Ram on payment of the entire money 
due to Salig Ram. I am unable to hold 
that the cause of action for demanding pos¬ 
session hud not accrued at the time of the 
former suit. The right for the redemption 
of that mortgage by the plaintiff, in con- 
.sequence of the law of mortgage as then 
interpreted, liad vested in him and to demand 
po.ssession was part and parcel of that 
right. His omission to demand possession 
in that suit debars him from claiming 
it by a fresh suit. I have already said 
that the plaintiff ought to have prayed 
for possession in the former suit. Section 
13, Civil Procedure Code, therefore, applies. 

The remarks of Sir Lawrence Jenkins in 
I inayak 'Skivrao v. Dattatraya Gopal 1), in 
my opinion, support the conclusion at which 
1 have arrived. The result is that the 
appeal fails and is dismissed with costs. 

Appeal dismissed. 

(1) 26 n. 061 at pj). 667-668. 
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Vakil Court, 
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ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 90 of 1910. 

Pebrnary 17, 1911. 

Present:^ Sir John Stanley, Kt., K. C,, 

Chief Justice and Mr. Justice, Banerji. 

BEHARl AND ANOTHER—DEFENDANTS — 

A1’I'ELLANT.S 

versus 

RAM CHANDEH and oruERs — Plaintufs 

— Respondents. 

Suit fur posset^fuoii bij uiorhjdijo' imt bruii>jltl until 
last (lay of limitation Execution of inortijinje iitlniitte<l 
— Consuici'dthn denietl — Presunii>lioii —Onus on jilnint, 
iff to prove eoneiJeroiion. 

The fact that u usufructiiiiry Jiiortgajjco took 
no ste}) to recover possession of tln‘ niortgaged pro- 
porty until the last day of limitation mises a presump* 
lion that he did not consider that he was entitled 
to possession. 

In such a case the binilon of }iroving that con¬ 
sideration j)aBsed is on the nmiTgagee. 

Arhohituilil Kuoli v. Muhahir PrasmI, 8 A. C4I, 
followed. 

Mahabir Prosad v. Dishen Uoynl, \V. N. ()i)04) 
163, distinguished. 

Letters patent appeal against tlie decision 
of Mr. Justice Karaniat Husain, printed at 
7 Ind. Ca.s. 645, where the full facts are 
given. 

Dr. Tej Bahadur for the Appel¬ 

lants. 

JUDGMENT. — In this suit the 
plaintiffs seek a decree for possession of 
certain property usufructuarily mortgaged 
to them on the 15th of December It 

appears tliat from tlie evidence, and it is not 
disputed, that from the 15th of December 
1896, until the I4tli of December 19o8, the 

day on which this suit was in.stituted, the 
plaintiffs never applied for mutation of 
names in their favour, nor did tliey lake any 
step whatever to obtain pt)a^es8ion from tlie 
defendants, and it is admitted in tiie plaint 
that they never got pnsse.ssion. The 
defence set up was tliat no consideration 
for the mortgage pa'ised. Both the lower 
Courts dismissed the plaintiffs’ suit liolding 
that no consideration for the mortgage was 
proved. The lower appellate Court did not 
place any reliance upon the oral evidence 
adduced on either side, but finding that no 
steps were taken by the plaintiffs for recovery 
of possession for a period of 12 years all but 
one day, drew tho inference from tliis that 
no consideration ha<l passed. The fact that 
no step was taken by the plaintiffs for so 
long a period raises tlie presumption that the 


plaintiffs did 

period, that tney were entitled to possession, - 
We think that such an inference is, under the 
circumstance, not nnreasonahle, and that the 
Courts below were ju.^tilipd, under the cir- 
cumstances, in throwing the onus upon the 
plaintiffs of proving as a fact that consider¬ 
ation did pass. The case is very .similar to 
that of AchohamliL Kuari \. Mulmiir Pra- 
sad (1). The suit in that case was for 
possession of land alleged to have been 
purcliased under a registered deed of sale. 
The defendant-vendor admitted the execution 
and registration of the deed hut denied 
receipt of consideiatif)n. The rleed was 
dated January l>Si:, and the .suit was not 
instituted until the year 1S91, that is, after 
the lapse of S years. It was found that the 
vendor had been in possession during the whole 
of that period. Tlie plaintiffs produced no 
evidence in proof of payment of consideration. 

It was held by Oldfield and Tyrrell, JJ., 
that although, under oi-dinary circumstance.s, 
tlie party to a deed duly executed and 
registered, who alleges non payment of 
consideration i.s bound to prove his allega¬ 
tion, the fact that the plaintiff and his 
predecessor Imd silently .submitted to the 
withholding of possession for upwards of S 
years, combined with the continuous posses¬ 
sion of the vendor, favoured the allegation 
of the latter that possession had been withheld 
because of the non payment of consideration, 
and rai.sed such a counter-pi'esumption as to 
make it incumbent on the plaintiff to give 
evidence that consideration liad in fact 
passed. We are not aware that this decision 
has been the subject of adverse comment, and 
a number of years have passed since the 
ruling was made. We think tliat the view 
taken by the learned Judges in that case 
is reasonable one. The circumstances of this 
case are somewhat stronger, for here we 
have a m >rigage executed so far back 
as the loMi of Decemher l.’r'jfi, and 
no steps whatsoever have been taken for 
the obtaining of possession of the 
perty by the mortgagees until tlie last 
of limitation, namely, tlie Mtii of Dbcember 
1908, a period of 12 years. The learned 
Judge of this Court relied upon the ruling in 
Mahahif Praaad Rai v. liishan Dayal (2t. 

The facts of that case arc unlike those in the 

(1) 8 A. 6U. 

(2) A. W. N. (loot) 103. 


pro¬ 

day 
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present case. Then, there was no with- 
liohiiiig nf p< ssession for a length of time as 
in tliis case. We cannot concor in the deci- 
.sion of our learned brother and must allow 
the appeal. We accordingly allow the appeal, 
set aside the decree of this Court and restore 
the decree of the lower .Appellate Court with 
costs in all Courts. 

Appeal allowed. 

(s. c. 12 C.L. J. 470.) 

CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1762 of 1902. 

November 30, 1904. 

Present: Mr. Justice Gliose and 
Mr. Justice Pargiter. 

ACHAMU JjLA sircar—Defendant— 

Appellant 

t^ersus 

CHOLAM UNNRSSA RIBI— Plaintiff— 

Respondent. 

Uvr.nixDicij-holdiinj not trans/viable — Purchase — 
'rifle of purchaser — Sahsc<iuent sale of holdiinj in 
e.ieculion if idif decree ohfained hy some of co.sharer 
landlords- Psfoppcl — Condnef ~ Evidence Ad (/ of 
18721, 

The ])laintitT piucliaseil frt)in (iii occui)»m.'y-<*M'i/fi/ 
thcholdiiigiiKliMjmtc wliich was not ti-ansfrrablo with* 
oat tlie coneont of the lamllortl. Subsequently dofuncl- 
ant puirliased tlio same ladding in execution of a 

decree for rent obtidned by sf>nic of the co*sharer 

% 

lanillords, defendants Nos. 2—D. The plninliff 
sued for declaration of title and recovery of 
possession: 

Jic/r?, that the plaintiff got no title to the hoUling 
which %vas not tran.sferablo; that there could not bo 
any estoppel again.^t the defendants, for they were no 
])urty to the transaetion under which the jjlaintiff 
claimed title, and that the suit must fail. 

Appeal against a decree of the Subordinate 
Judge of Rangpur, dated the 23rd June 1902, 
reversing that of the Munsif of Rangpur, 
dated tlie 30th January 1902. 

Babus Mnhcndrn Nath Hoy and Bnaj Mohun 
"Mozumdary for the Appellant. 

Babu Suiendra Chandra 6'e«, for the Re¬ 
spondent. 

JUDGMENT.—The plaintiff in this case 

claimed title under a purchase from one 
Binand Nasya, an occupancy*The 
defendant No. 1 acquired the same property 
under a subsequent sale in execution of decree 
for rent obtained by some of the co-sharer 
landlords, and the question raised between 
the two rival purchasers was as to whose 
title should prevail. It appears that there 
was a proceeding under section 335 of the 
Code of Civil Procedure; and under an order 


made by the Court under that section the 
possession of the defendant No. 1 wa.s main¬ 
tained, the plaintiff’sapplication beingrejected. 
Thereupon, she brought the present suit to 
have her right as derived from the said 
Binand Nasya declared and possession restor¬ 
ed to her. 

The main question that was raised between 
the parties was, whether the jote in question 
was transferable according to custom or 
local usage without the consent of the 
landlord. The lower Appellate Court has 
found that it was not so transferable; but 
yet that Court has held that the defendants 
being estopped by their own conduct from 
denying the plaintiff’s title, the latter is 
entitled to succeed in thi.s action. The 
estoppel which she set up against the de¬ 
fendants was that, the defendants Nos, 2 to 
9 cau.'ed this very property to be sold 
in execution of their decree for a fractional 
share of tlie rent, and the defendant Nn. 1 
purcha.sed at that sale. And the Subordinate 
Judge has held that, inasmuch as they 
themselves were party to a sale of this very' 
holding, they are not entitled to say as 
against the plaintiff that it is not saleable 
according to law. 

We think, however, that there is no 
estoppel against the defendant either under 
section 115 of the Indian Evidence Act, 
or any other principle of la\v. The plaintiff 
in this case must .succeed upon her own 
title. The defendants were no party to 
the transaction under which the plaintiff 
claims title nor did they, by their conduct, 
lead her, the plaintiff, to believe that the 
jotc was transferable by custom or local 
u«:age. That being so, we think that, this 
being a suit in ejectment and the possession 
of the defendants having been affirmed by 
the Court under section 335 of the Code of 
Civil Procedure, the plaintiff must succeed, 
if she can at all, upon the establishment of 
her own title. Upon the judgment of the 
lower Appellate Court, she has none,thatbeing 
sc, we think that the decree of the Court 
below cannot be maintained. 

The result is that this appeal i.s allowed and 
plaintiff’s suit dismissed. 

In the circumstances of the case, each 
party should bear his own costs in all the 
Courts. 

Appeal allowed; Suit dismissed. 
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LOWER BURMA CHIEF COURT. 

Original Criminal Jurisdiction. 

Sessions Trial No. 89 of 1910. 
December 22, 1910. 

Present:^Siv Charles Fox, Chief Judge. 
EMPEROR— Phdsecltor 

VCTSttS 

AH CASSJ.M ARIFF — Accused. 

Murder—Intention —Circumstantml evidence—Con¬ 
viction, based on circumstuniinl evidence—Duty of Juries 

Soundness and honesty of decision—lloxc Jur they 
should expect truth from icilnesses—Moral con fiction- 
Certainty of the conclusion. 

Jutonlion is th«* result of working of the Imiin ami 
as one liuinan being eaiimit see into anotlier human 
being s brain, (he only w ay of gutliering intention is 
to jiulgo from tlm act ii.*<elf and from the circuin- 
slanccs under which it was done. 

Ciieuinstantiul evideme is evidence of ciifuni* 
stances as opposed to what is culled direct evidence 
Circumstances, liowever, sometimes atford just as 
strong, if not strongei, grounds for coming to a con¬ 
clusion us to something having hapiiened than the 

evidence of any witne.ss oven of the highc.st stamp, 

win* may say he saw it happen 

Juries uivc.Npected to give the best of their bnn'ns 
to consideration of the matters brought before them 
and to given sound and lume^t decision. If that i.s 
not done, it must bringthe jury system into disrepute. 

As regards OA'idcmcc if witnesses, jurie.s should not 
expect the witnesses to come to the reputed standard 
of Wu.vhington. but must take people as they are and 
try and discover the truth by close conshle’nition of 
each one's evidence, m order that truth may prevail 
ami that jiiMico may Is- .lone in f he accpiittal of an 
innocent man orin the conviction of a guilty man. 

Before (ho jury convict an accused of the offence 
with which ho IS charged, they must come to a certain 
conclusion on the niatteis brought before them. Those 
inattors iiimst appear t.» thorn to leave no reasonable 
doubt and prove with certainty that (he accused and 
the accused alone coidd have been the man who com- 
jMitte.l tlic olTonce. By ‘certainty' it is not meant that 
.1 H ies arc not to act npim evidence unless it puts them 
n the jiosition of having actually seen the thing done; 
but that (liey have (o be salislied upon the whole evi- 

donee beyond reasonable doubt as tlu-v would be on 
any important ipiostion on which thev have to tako 

action one way nr the other. 

Messrs, dodfrey^ Acting Government Advo¬ 
cate, Cowame, Calfman and Anklesaria, for the 
Prosecution. 

Me.ssrs. Norton^ DefUanville, ViMaria and 
Atizam, for the Defence. 

CHARGE. 

Gentlemen of the Jury.—Tiie prosecution 
alleges that on the 29th of August last, 
at night, the accused shot a bullet through 
H wife thereby killing her, and they charge 
him with having committed murder by timt 
act. The definition of murder requires 
* tie explanation in this case because only 
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a very small portion of it is applicable 
to the case. Murder consists in one human 
being voluntarily, knowingly, culpably and 
unlawfully taking the life of another human 
being, with the intention of causing that 
other .s death, or with the intention of causing 
injury sufticient in the ordinary course of 
nature to cause death. Intention is the re¬ 
sult of working of the brain, and as one 
human being cannot see into another Immati 
being s brain the only way of gathering 
intention is to judge from the act itself 
and fiom the circumstances under whicli 
it was done. Life is regarded as sacred 
amongst us and every person is held res¬ 
ponsible for the natural and probable con¬ 
sequences of his act, and if he fakes another’s 
life, even in a moment of rage and witliout 
any preconceived de.sign or apparent motive, 
he is held responsible for murder so long 
as he did it with the intention of causing 
the other’s death, or with the intention of 
causing injury sufficient in the ordinary 
course of nature to cause that person’.s death 
There is little difficulty in the law in this 
case, for it in common human knowledge 
that if one person fires a bullet from a 
fire-arm at close quarters into or towards a 
vital part of another human being’s body it is 
likely to, and probably will, kill that person. 

The accused denies that lie shot his wife 
and lie has set up a sub.stantive case that 
he was nowliere near his wife on the niglit 
on which slie was killed; that he was ata place 
d? minutes by train and a little further 
beyond the nearest station to his house, 
viz.^ at \ wama. He Iia.s called evidence to 
prove that he was at this place, and although 
the Counsel for defence put this evidence 
forward in a somewhat half-hearted way 
still he has relied upon it and it i.s my 
duty to Jay that before you. If you believe 
that evidence that he was at hi.s house on 
the night of the occurrence, there i.s an 
end of the case against him; but if you 
do not believe it, still before you convict 
the accused you must be satisfied on what 
has been brought before you by the prose¬ 
cution that ■ it was the accused wlio shot 
the fire arm causing the bullet to go through 
Aminabi’s body and to kill her. To prove 
that tlie accused wis nowhere near his 
wife that iiiglit, the evidence for the defence 
is that of the two Sherwins, Ag.i Rtjib 
Ali and Maung Toke Gyi. Shrwin gave 
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US a story of his life and his present 
position. He appears to have started as a 
farm-boy, to have entered the army, to 
have taken his discharge in India and then 

to have been inemployment sometimes things 

leaving him and sometimes he leaving them. 
The last employment he was in was in Cal- 
cutta on a pay of Rs. 80 a month but he says 
that that pay was practically nothing to 
him; that from his start as a farm-boy 
he became acquainted with Veterinary Science 
when treating animals, and that he has 
throughout his life and for a long time 
past made a considerable income from his 
private practice as a Veterinary Surgeon; 
that whilst he was holding this employment 
o^n Rs. 80 in Messrs. Manckintosb, Burn & 
Co., who, I believe, are builders in Calcutta 
he made from 300 to 400 or 500 a month 
by private practice. He left that firm and 
the accused sent him a letter and asked 

him to come and see him (letter produced). 

He had known the accused before when 
he was here managing some dairy farm 
out at a place on the way to where tlie 
accused lives. Finally, they came down 
together from Calcutta on a .sort of under¬ 
standing that ho was going to be the 
manager of a dairy farm, the accused finding 
most of the money; but he says that he was to 
find some of 6t and to have a share in the 
business. They arrived here on the -26th 
August about mid-day, and they all went 
off together to the accused’s house at Yvvama. 
They drove out in ticca gharies. The first 
incident that he speaks to is the incident 
of the shooting of the fowls by 
the accused to provide for the dinner that 
first night. Mrs. Sherwin has told us that 
on the way they bought the food for their 
dinner at Insein, and she by a curious lapse 
of memory forgot all about the provision 
of this addition to their food for the dinner 
by the shooting of fowls by the accused. 
However, when it was very forcibly brought 
to her notice she at once said, *‘Oh yes, 
the accused shot the fowls and her husband 
wrung their necks.” So far let us consider 
what credit these people are entitled to. 
The lady, no doubt, forgot all about 
this shooting of the fowls but it is not quite 
apparent why if she was providing dinner 
at all she should not have provided the full 
dinner and sufficient at Insein. There is, 
however, a reason why this shooting of 
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fowls should ba brought up, and, that isi 
that the accused has somehow to account 
for the appearance of his gun on the 31st 
August, which was the first day it was 
taken to an expert and examined by him, 
and later on, on the 1st September, when 
it was taken again to an expert and again 
on the 2nd. Sherwin says that the accused 
fired with shot no one would use a bullet 
to kill a fowl with—and you saw the cart¬ 
ridges found in the accused’s box which 
are called Eley’s lined nitro case loaded 
with Curtis and Harvey’s smokeless diamond 
powder: Avhether this is cordite or not 
there is no evidence. You have seen the 
b'>x opened before you: it shows a number 
of that description of cartridge. It must 
be remembered that both barrels were fired, 
and two fowls are said to have been kil¬ 
led: naturally, yon would expect that if 
both barrels were fired they would be in 
the same condition later on even after ba- 
ing cleaned. 

Nothing material bappend until we come 
to Sunday, the 2Sth August. On that after¬ 
noon. Sherwin and the accused came into 
Rangoontogether bringing some parcels which 
Sherwin supposed to be present which the 
accused had brought for his wife and child. 
Mrs. Sherwin says the parcels were taken 
away in a suit case. That night Sherwin 
parted with the accused at Rangoon and the 
accused stayed in Rangoon. That isadmitted. 

Pie told Sherwin to bring him next day some 
clothes and Sherwin says that the next 
day be brought the clothes in a bag. He 
says he took that bag to the house of Ami- 
nabi where he left the accused the previous 
night; he was invited in and introduced 
to the lady in her room. That leather 
bag was left there, be and the accused 
going off for a ride round the lakes, and 
eventually between 1 and 2, or perhaps later 
they go back again to Ywama together. 
They there have their tea and then some 
friends come in; amongst thorn was this 
Aga and a Burman. Sherwinrefers to them 
as several friends but Aga and the Burman 
were the only ones who stopped. Then 
time came for more food and Sherwin says 
that as the time appeared long he looked at his 
watch; he knew what time dinner was taken 
because he was wondering why it was com¬ 
ing so late, and then observed by his watch 
that . it was 7-30. The dinner came about 
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7-30. That took half-an*hour—it was taken 
upstairs. The accused, the A^a and Sherwin 
came up and ate the dinner at the table 
in a room upstairs; Mrs. Sherwin was en¬ 
gaged with her child in the next room. 
After dinner the men came down and sat 
together and talked and Sherwin says he left 
the accused and Aga talking while for a .short 
time he went away for some purpose and 
came back again and joined them again; they 
went on talking and chatting and then it 
came to time when he thought it was time to 
go to bed. Then he says at that time he 
heard a train pass: this -was whilst he 
was still below. Then he went upstairs 
and according to his wife he had an- 
othersmoke up in their room, and then he 
heard another train pass there, and Hnally 
he went to bed. He fixes the time of his 
going up not by his watch again but by tho 
passing of the train, and it is relied upon that 
tliat train w’as the train which w’ould pass there 
about 9-21 and no other trains could have 
passed about that time, ilrs, Sherwin does 
not say anything about the trains; she fixes 
the time at which her husband came up 
and the time at which she still heard the 
accused downstairs—coughing—as about 10 
o’clock, or lU o’clock exactly according to her, 
because slio says at that time she looked at 
the clock in her room. Tin's is liow these 
people fix their time and are certain 
of the late hour at which the accused was 
still in that liouse at Ywama, and if that is 
correct he could not have been in Rangoon 
any time between 9 and 10 o’clock at night; 
it would be a pliysical impossibility and the 
prosecution does not ask you to believe, if 
that evidence is true, that he could have been 
in Mogul Street, Rangoon, about the time 
his wife must have been shot in her house. 
The accused, according to tlie Sherwins, slept 
downstairs that night; however on the two 
previous nights on which he had slept in the 
house he slept upstairs, as one would expect 
him to do he being the renter of the bnuse 
and having a room to himself; but on this 
particular night it was said he slept down¬ 
stairs, because Mrs. Sherwin’s child had 
disturbed him on the other tsvo nights when 
he slept upstairs, so he had his bed taken 
down that evening to the lower floor and slept 
there. The next morning Sherwin was up 
fairly early and dressed hioiself and had his 
chota hazri and was going downstairs when 


he says he met the accused coming upstairs 
Ibis, he said, was about half past six in tho 
morning; he wished him the usual good morn¬ 
ing and went off about his private work, as 
Mrs. Sherwin calls it. Mrs. Sherwin also 
says that she saw the accused about that time; 
she was preparing tlie rkofa hazri for both 
of them and the accused was there in tlie 
house about 7 o’clock in the morning. Jf this 
is true, of course, the accused could not have 
travelled by 8 o’clock train from Rangoon 
to ln.‘.-ein on the morning of the 30th—he 
could not, of course, be in two places at the 
same time. The other witness as to the 
accused being in the house on that particular 
night is Aga Rajub Ali, the old friend of 
accused, who came there in the afternoon and 
stayed till dinner. He does not fix his time 
with reference to anything except that it 
was late in the evening when he left and 
because a man Toke Gyi was sent for him 
with a lantern, and he went home with Toke 
Gyi to his house at a fairly late hour with 
the aid of this lamp. Toke Gyi, the servant, 
.says he went to fetch his master at 9 r. m. 

and they started back home at 10 p. m. He 

fixes his time by having, as be says, heard 
the jail gong strike 10 when they left the 
accused’s house. Rajub Ali and Toke Gyi, 
both speak of another man, Maung Gyi, as 
having been present and the Sherwins talk 
of a Mahomedan servant of the accused 
who was present and took the tea up and 
down, either ilaung Gyi nor that 
Mahomedan servant have been called for the 
defence, and no explanation is given for 
their absence. The Sherwins are very 
definite about all that occurred on that 


particular evening, even as to the num- 
her of cups of tea that were sent down. 
The Burman did not apparently join in the 
dinner but Mrs. Sherwin -says that when 
the tea was to be served the boy came up and 
said there vtere 5 cups wanted; there were 
the accused, Sherwin, Aga and this Maung 
Gyi and the servant, Toke Gyi, that made 5; 
that 5 cups of tea and bread and butler were 
wanted, which she prepared. Toke Gyi says 
that he had no food or drink at the accused’s 
house tiiat night. AVe have not had Maung 
Gyi here to say whether he had any or not 
Mrs. Sherwin says that their dinner hour 
was always at 7-30; so there was nothing 
unusQil on the evening in question: but 
Sherwin evidently thought the dinner was 
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rather late that night as he says the ex¬ 
planation of his taking out his watch was 
because he thought the dinner was late and he 
was getting hungry. All this evidence comes 
from people, except in the case of Toke 
Gyi, whu were friends of the accused, 
two of them hying in his house at the time. 
Sherwin strenuously denies that he was in 
any way beholden to the accused, even for 
his passage down to Rangoon. He repudiates 
anything of the sort and of his being actuat¬ 
ed in his statements by filthy lucre in any 
way he strenuously denies having received 
his passage money down. His explanation of 
Ins coming down 2nd class on the steamer 
on which he admits he took a deck 
p.issage, is tliat he found the latter uncom¬ 
fortable; that he changed over to the 2nd 
class paying the difference himself. Sherwin 
had not travelled between Calcutta and 
Rangoon for the first time, and he must have 
known before what discomforts deck 
passengers are liabe to on steamers between 
this and Calcutta in the month of August. 
However, this gentleman, who has a pay 

if month and making between 

Rs. dOO and 500 a month in private practice, 
pays he at first took a deck-passage down and 
then changed info the 2nd class. 

The position adopted by the Crown 
fowaids the evidence is that every thing in 
connection with the dirfner on the 2yth 
may be quite true, but that, put it 
half-an-hour back and there was plenty of 
time for the accused to get into Rangoon 
after dinner by the train which left Insein 
about 8-30 and arrived here at 4 or 5 
minutes past 9. If the dinner took only 
half an.hour and had commenced about 7, 
there was between half past seven and half 
past eight in which to get to the Jnsein 
Ibfatiori; it is only a matter of lying as 
to half an-hour in time and all the rest 
might have occurred. That is the sub¬ 
stantive case that the accused ask.s yon to 
believe: we have not got every body who might 
have assisted in the preof of it, and as to 
this I shall have to make remarks after¬ 
wards, as to the cause which led to witnesses 
not being called both on the side of the 
defence and on the side of (he prosecu¬ 
tion. Now, assuming that you believe the 
Sherwins, a.s I said before, there was an 
end of the ease against the accused, but 
ftssuraing that you do not, then wc get to 


the crux of the case, and that is, has the 

prosecution satisGed you beyond reasonable 

doubt that aconsed was the person who shot 

his wife.'' If they have not satisGed you 

beyond reasonable doubt that he was the 

man who did so, then he is entitled to 
acquittal. 

Now, what is the case which the prosecution 
has put before yon,P I may tell you at once, 
that it is a case which rests purely on cir¬ 
cumstantial evidence, for I am going to 
advise you that the one person who says 
that she saw the accused shoot her mother 
should not be given any weight at all: that 
one person is that poor little child, the 
daughter of the accused and his wife. She 
is about 5 years old, and for her age she 
seemed to be a most remarkably intelligent 
child, and if we could have got her im¬ 
mediately after the occurrence and heard 
what she had to say, I do not doubt myself 
that she would have been able to give quite 
an intelligent and true account of what she 
had seen. If we had got hold of her before 
anybody else had, I do not think there 
would be any question that she has suliicieut 
intelligence to relate correctly within a 
few hours anything that she saw or heard. 
Rut it seemed to me after she had beeu 
questioned about the case that what she 
stated here was not the outcome of her own 
senses; that her poor little mind had 
been crammed with ideas not her own and 
that she could not really distinguish between 
what she had seen and what she had heard 
during the process of her cramming. We 
all know that little children are particularly 
liable to be inGuenced, they cannot dis¬ 
criminate between what is an idea, and what 
has impressed itself upon their minds by 
actual experience. The little child has been 
in the bands of the family of her mother 
since that time, I regret to say roy impression 
is that she has been inHuenced: she has 
been taught what she did not - know herself. 

She has been told a story that her mother 
is still alive and is only being kept in the 
hospital, and that all she has to do is to tell 
everything about her father and her mother 
will be released, and she will be able to 
see her mother again. It was, no doubt, most 
pathetic, when she herself, without any ques¬ 
tion at all, of her own motion came out witli 
her words. * Now, 1 have told you everything 
about father whon arc you going to release my 
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mother.” That .shows the intense desire the 
poor child has to see her mother again, 
her want of knowledge that she will 
never see her mother again and her want 
of realization of what has become of her 
mother and what may become of her father. 
So, gentlemen, I will ask you, in view of 
where she has been, and in view of with 
whom she has been (about tliese persons 
1 shall .say something aftersvards), to cast 
aside from your minds what she has said, 
at any rate, not to lay the sliglitest stress 
upon it. 

The remainder of the case for tlie prose¬ 
cution is entirely on circumstantial evidence. 
These words ‘‘circumstantial evidence” and 
conviction on circumstantial evidence” it is 
customary for Counsel for the defence to liDld 
forth as a sort of bogie to juries whom they 
address in defence of their clients Circum¬ 
stantial evidence is evidence of circum¬ 
stances as opposed to what is called direct 
evidence. No one of the witnesses saw 
or could have seen who fired tlie bullet 
into Aminabi. Circumstances, however, 
sometimes afford just as strong, if not 
stronger, grounds for coming to a conclu¬ 
sion as to something having happened than 
the evidence of any witness even of tlie 
highest stamp, who may say he saw it 
happen. What in ordinary life do we form our 
conclusions onP What do we form our beliefs 
onH Do you invariably require witnesses 
before you who tell you tliat they saw 
it or heard it and so forth ? No. Tou, as 
often as not, form your conclusions, and 
rightly form your conclusions, with certainty 
on circumstances leading up to tlie pro¬ 
bability of tlie fact that is to be decided on 
having taken place. 

Now, as to what is expected of you. You 
are first of all not expected to leave your 
brains in your huts when you come into that 
jury-box; you are expected to retain your 
brains and give the best of them to considera¬ 
tion of the matters bronght before you, and 
you are expected to sift those matters and 
to give a sound and honest decision. If that 
is not done then it must bring the jury 
system into disrepute, and that system must 
go, and with it the fair name of the Britisher 
for love of justice and the carrying out of 
justice. You are, in the words of the Evi¬ 
dence Act, expected to liold a thing proved, 
when you believe it to exist or consider its 



existence .so probable that a prudent man 
under tlie circumstances of the particular 
case would act on the supposition that it 
exists. You are expected to liold a fact dis¬ 
proved when you either l)eIiove it not to 
exist or consider its existence so improbable 
under the circumstances of the particular 
case that a prudent man would not act on the 
supposition that it exists. You are expected 
to hold a thing not proved when it is neither 
proved nor disproved. In going through the 
process of considering the matters and coming 
to a decision on them, you are expected to 
give to those matters the reasoning of reason¬ 
able and prudent men, You are expected to 
consider the matters put before you in the 
jury-box just in the same way as you would 
consider them outside the Court in any serious 
matter which may come before you. You 
are entitled to come to your conclusions in 
exactly the same way as you would do out¬ 
side, and so you are entitled to presume the 
existence of any fact which you think likely 
to have happened regard being had to com¬ 
mon course of natural events and human 
conduct. It shortly comes to this, that you 
are to give reasonable and prudent minds to 
the matters and to decide as reasonable and 
prudent men. Now, as regards belief of wit¬ 
nesses. If you refuse to believe any witness 
because lie does not come to the reputed 
standard of Washington, then, gentlemen, I 
am afraid there would be very few trials in 
this country. You cannot expect to hear 
witnesses who prove themselves to be all 
Washingtons; you are expected to take human 
nature as it is, and take people as they 
are, and to judge them as you would judge 
them outside the Court, and not to reject the 
statements of a witness merely because 
something she or he says appears to be shaky 
or even false; but it is your duty to try and 
discover the truth by close consideration of 
each one’s evidence in order tint trutli m^iy 
prevail and that justice may be done; that 
justice may be done in the acquittal of an 
innocent or in the conviction of a guilty m\u. 

Now, what are the matters which the 
prosecution have put before j"ou ? First of 
all I will say it i i net a mere case of a worn in 
killed in a room in M)gul Street, a cartridge 
fou'i l there, and the accused at Ywama in 
possession of a g.in through which one of 
such cirtri Iges might have been shot; tliat 
is not the circumstantial evidence on which 
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the prosecution base their case. If it was such 
a case, of course, you may just as well take 
up Mr. Ady and bring him here and say, “Oh, 
here’s a cartridge, you have got a paradox 
gun and you must be the man who shot the 
woman” that is merely a nine-pin set up to 
be knocked down at once. "What is the case 
for the prosecution P The case is that 
Aminabi was the daughter of 'a wealthy 
Mahomadan gentleman who lived in Calcutta 
where she was brought up; that she was 
roamed to the accused about 9 years ago* 
that she bore him -I children; she was at any 
rate brought up as women of her class are 
brought up, that is to say, when she came 
to the sense of adolescence she was veiled or 
adopted what is known as the pardanashin 
system, the system under whicli the ladies of 
the community give up the chance of inter¬ 
course with male friends, except their hus¬ 
bands and their very near relations. She 
married into a family in which it has been 
said that system is being departed from, and 
she herself is said to have thrown it off to 
some extent, 172 ,, to the extent of going to a 
public entertainment unveiled; but whether 
she liked this or not is another question. You 
must remember that she was brought up in 
a family of strict Mahomedans; one of the 
causes of annoyance or animosity between the 
accused and his brother-in-law, Dawood 
Bham, is put forward as being that Dawood 
Bham is a strict adherent to the old customs, 
whereas the accused was one of the young 
men who wished their women to have greater 
freedom. At all events, the lady herself was 
brought up in this family, some of the 
members of which regard the system strictly. 
She and the accused came down here together 
in February last and for a time they went 
and lived at what is called “The ballkoti” 
in Merchant Street; that is a house occupied 
by the cousins of the accused. Most of his 
family live in Calcutta where they have their 
family house. After a time the accused and 
she go off and live in this bouse in Ywama. 

It is found from one of his letters he prefers 
a country-life to a town life: these are his 
tastes. Whether she did the same is 
naturally a question for her; if she retained 
these ideas of not mixing with anybody but 
her near relations, it could not have been a 
very lively life with no one to talk to, and it 
is conceivable that she naturally would 
prefer to bye ip a town where she could pay 


visits to and receive visits from her family 
friends. We have it that at first they got 
on very well together bat there were disputes 
subsequently. This is put forward by one 
witness in an exaggerated way but the evi¬ 
dence of the old gentleman, Sande Khan, is 
accepted and his evidence comes to this, that 
one evening the lady came over to him and 
complained against her husband. It must 
have been something serious for naturally it 
would take a Mahoraedan pT-rdanashin lady a 
great deal of strength of mind to go out of 
her house and be off to another person’s 
house in the evening like that to make a 
complaint. However, serious or not serious, 
it not very material. The old gentleman 
says that he went back to the house with 
her. He thought it was a case of a passing 
quarrel between young people, and he got 
the accused to promise that he would behave 
properly and that he would never beat her. 
That was what she complained of and then 
this affair was over. Then, later on, she 
comes into Rangoon by herself leaving him 
at \ wama. Then wo come to the stage of 
lawyers letters. On the 13th July a lawyer’s 
letter was written to him out at Ywama on 
her behalf. As to this the defence say that 
it was the outcome of Dawood Bham’s (his 
brother-in-law) instructions that if she want¬ 
ed to have such a letter sent, she could 
have sent for Mr. Burjorjee or have gone 
over to his office herself. However, I do not 
think that is very material; she may not 
have wanted to do any more with him at that 
time. Dater on, she goes to the house 
No. 18 in Mogul -Street to live by herself, 
because she was expecting her confinment, 
and she went there about the 15tli of July. 

He does not appear to have joind her there 
at all, but he went to Calcutta, according 
to Mulvi’s and Sande Khan’s statement, on 
the 21st July. Then the child is born, 
the exact date is not given, but Jessie says 
that she was in the lady’s service for 13 days, 
and that when she was taken into service, 
she was told that the child was six days 
old; that would make the birth 19 days 
before the murder; that is to say, a time 
when the woman would be recovering her 
strength after the strain on her con¬ 
sequent on the delivery of a child. She 
was livin? (here alona with servants. This 
has been questionad by tha defence who 
say that if there were servants, none of those 
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who have been called were among them. 
Now, here is a matter upon which you have 
to form a judgment. Is it or is it not likely 
that the lady who had means would, in her 
then weak state, with threechildren living with 
her in the room, have left her.self without 
anybody in the house on any single night 
There was no question of money, slie was a 
lady well able to pay for .servants and re¬ 
covering from the effects of having borne a 
child. Is it at all likely that she would 
leave herself without any servant at all f 
But one of the things which the defence has 
to do istogetridof everybody from that 
house on the night of the occurrence, so that 
there might not be witnesses who could say 
anything about ,what happened. The per¬ 
sons who say they were servants at the time 
are, Farik Ahmad and Jessie: there is a 
cook, Nonri, but she admittedly did not live 
in the house. There was another woman, 
Piyari, who said she was taken there only 
that very day because the lady wanted 
another servant, and she accounts fur lier 
presence there by saying that Noori took her 
there; and she remained talking over and dis¬ 
cussing whether she would come or not ; 
that was decided that slie was going, hut 
the lady asked her to remain that nigiit 
there. Well, on tliat night these people 
say that the cook came and prepared 
the dinner and the lady had her food; the 
food for otljers being laid out for tliem 
before the cook loft. Farik says he took his 
food. The others say they did not take 
theirs. The doors were bolted; the doors 
leading to the entrance were bolted with 
bolts up and down. Well, is that a 
thing to be dishelievedr* Would you expect 
othersvise? Is it likely or not likely that in 
the ordinary course, tiie entrance door 
would have been firmly bolted that night? 
These witnesses say they were. Then they 
each gave their account of what happened; 
it amounts to tliis. About ^ o’clock, as to 
accuracy in time tliey are not very mucli 
to be relied on, no native of that class is, 
but they say it was 9 when a knock came 
at the door and a man came in, tiie boy 
was at the time in the middle room already 
laid down to sleep, and of the two women, 
one says that they were with the lady talk¬ 
ing and the other says tiiat they were in the 
middle room where they had laindoAnito 
sleep; they heard some words, and then 


followed an explosion the result of which 
was that all three of them got out of the 
house as quickly as they could, and went 
to tlieir respective homes. They all say 
that the lady unbolted the door to the 
per.«on who came in. Now, who are these 
people? Fakir is a young boy, who was 
ta!:en on a small wage to do chnkrd's work 
for the lady. Is there any reason to doubt 
that he was the boy? He did not know 
the accused well before, he was engaged not 
long before the occurrence, hut he had seen 
liirn on Sunday and he saw him also on the 
morning of that Monday, the accused still 
being tliere. He says the accaj-ed left and 
came back at 'J o’ock and then went oil 
again. Tlie hoy showed us liow he was 
lying down, and you can well understand 
that the boy may have been in a very 
drowsy condition when the occurrence took 
place. Ho says that some one knocked at 
the door near the outer stair-case, some one 
opened the door, that Jessie and Piyari 
were with liim and that none of them 
opened it: consequently the only person who 
could liave opened it must have been 
Amina lierself. Then he says he heard con¬ 
versation wliich he could not distinguish but 
he says the voice struck liirn like that of the 
accused which he had heird the day before 
and on the morningof tliat day. Then he 
says tliis person close 1 the diir by which 
lie had come in; that of course, lie cduIJ not 
tell liiriiself. H? says tint after the can- 
versation a man opened one of the doors 
leading into the room in whicli three of 
them were; he then went back to the mis¬ 
tress’s room and spoke to the lady again. 
Tcie buy says he could not hear all they 
Slid but that lie heard him say “Will you 
oome or will you not” {challagi ya nahin 
rhaUagi )—that his mistress said words — 
meaning, “I am weak, I have given birth to 
a child, I cannot go.” Then he heard a 
noise of shoes shulllingon the fljor like that! 
of a man stamping on the tloor, then the 
lady shouted “.Ire Allah are'' and then he 
heard a noise ''ian-," that at this he got up 
and ran away by the backstairs. He un- 
bilted the bolts of bith upper and lower 
doors an I all three servants got away, he 
first and Jessie anl theoli worn in after 
him. Hs went away t) a h)u-*e of his 
friends in Jjtli Street and he told that night 
a Muivi, wlu was there. Neither the Mulv 
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nor lie did anything that night. This is 
'•oirimentcd on as very extraordinary conduct 

"H the part of a person who had been in 

a room ,,, which something had happened, 
which had so frightened him that he ran 
fast from the liouse; he simply goes away 
to his house where his friends were and 
tells them and does nothing more. But is 
it suHicient to make you disbelieve that he 
was tliere, and that he had heard what he 
says he did hear, and saw what he says 
lie saw? He says that in the day time the 
accused wore trousers tight round the calf 
and loose above; he wore an English cnat 
with a band round the waist; that he did 
not observe that night what this man was 

wearing and did not recognise the man 
that night as it was only a glimpse he had 
of him at the door. He then described 
wnat happened the next day. He says he 
went to the house the next morning and 
seeing a lot of people there came away. 
Eventually he met Dawood Bhara’s tutor 
who asked him what had happened and he 
said he did not know what had happened 
but he said to him “a man had come in 
Englisli dress and what happened I do not 
know.”^ Was not that, an intelligible 
answer? He did not know what had happen- 
ed except that a man had come in English 
dress and he did not know what had been 
the result of what had friglitened him away. 

In a sense it is quite a correct answer, but it 
is seized upon by showing that be was never 
there at all, and what had happened he knew 
nothing at all about. Of course, he did not 
know, but he must have suspected that some 
one had been killed. 

This witness repudiates in this Court the 
statement which he made to the Magistrate 
in the lower Court as to his having re¬ 
cognised the accused by the dress he wore. 

In the lower Court he said he recognised 
the accused by his clothes; that he repudiates 
here. He says his former statement was 
drummed into him by a man connected with 
the Bham family one of the Doopleys. He 
says he was told to say about the dress of 
this man. However, he says it was the 
only lie he told the Magistrate. Now this 
boy’s evidence you are asked to entirely reject 
bec ause it is said he has been under the 
malicious influence of the Bham family. 

The boy himself says that he was kept in 
Bham’s house for some days and that he was 
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asked 0 say things, the child was also asked 
to say things and they were threatened with 
vanons threats the only thing he does not 

IS, that he was tempted with money. 
However he sticks toal) his former statements 
except that he recognised the clothes of the 
man who went into the room on the night 
of the murder. Possibly he may think he 
may be safe in repudiating that, because 

It was or may have been a difficult thing for 

im really to have recognised the man by 
his clothes. However, there is a great 
difference between Kiiglish clothes and native 
clothes and he admits himself that on the 

I * A 1 % ^ man he mefc 

connected with the family that a man in 
European clothes had come to the house. 
Now what does Jessie say? Jessie is a 
Madrasi ayah and 1 „m very sorry to .say 
that from a Christian woman the most 
manifest of many falsehoods told in this 
case has come She was engaged by Mrs. 
Mackay to look after the baby. She made 
statements in the Magistrate’s Court which 
were agamst the accused, and, of course, she 
was called here because she had made those 
statements, and because it was believed that 
those statements were true, but hardly had 
she begun to be questioned when she 
comes forth with this. “On the night 
she died I was not in Amina’s house. At 
about 5 p. JI. on Monday 1 took leave and 
went away. I was not in her house again 
until past 7 a. .m. next day when I found 
she was dead.” Now. Gentlemen, this is one 
of those absolutely silly falsehoods that 
some natives who come to Courts give out 
barefacedly. She sticks to this, but as she 
went on she gave ns the history of what 
happened on the occasion on which she was 
frightened and left the house with the young 
boy and the old woman. It practically comes 
to this. She has adopted the device of 
trying to put all this on the28th. the Sanday, 
instead of on the Monday. The accused ad¬ 
mittedly slept in the house that Sunday 
night, and nothing whatever happened, and 
what she speaks to could only have 
happened on the Alonday. The accused was 
ere in the morning on Monday; he was 
there all night on Sunday. It is for your 
consideration what cau$e her device is due to. 
iliacli aide makes agaiust the other the 
tion that there has been money flying abmt, 
and that each party has tried to get hold of 
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the other’s witnesses. You Imve got to form 
ynnr own conclusions as to whether that is 
the case or not. Here is a woman coming 
forward to say tl)at slie did not know what 
happened on the niglit of the murder’, yet 
giving us all the details spoken to by tlie 
boy and the old woman, who say they were 
there at night,andtliese details are practical¬ 
ly to the same etfect. Moreover, slie admitted, 
when her deposition to the ^lagistrate was 
read over, that everytiiing in that deposition 
was true except that she handed a napkin 
to her mistress, not on tlie Monday but 
on tlie Sunday. AV'^ell, 1 will pass over 
this attempt to get over what she said to 
the Police as she would not have been put 
forward as a witness if she had not said 
something of the sort and you may take it as 
to what she said iiere and in the lower I’oiirt, 
she was referring to wliat liappened on the 
night on which Amina was murdered. She 
said that she, Pii’ari, and the hoy were in the 
middle-roum about or !) o’clock. There 
were two dirors betvveen their room and their 
mistress’s room, one was ladted and the other 
was just closed. Tlien siie heard a knock 
at the door as she was going to bed; tliat .she 
heard Amina open the door and lier husband 
talking to lier; shehad seen him on two or three 
occasions; she did not hear what they were 
saying; she heard him say “Will you come" 
and she said Nu" ; that the husband said 
come and the wife said Xo"; that he came 
into the room where they wei’e and saiil “All 
right" and then went back into the lady’s 
room: she savv him when lie came into the 
room; he went back and a little while after 
she lieard a noise; she denies having said 
to the Magistrate she heai'd the report of 
a gun; and goes so far as to say she did 
not know what the report of the gun was 
like. ^ bhe says, t have heard Amina cry 
out Allah. If I said in the Magi^t^ate’s 
Court that 1 did, it must be true. 1 and the 
old women and chtkra got frightened and 
ran downstairs," and then she says she went 
oft’ to her home and told her husband of 
having beard a noise and becoming frighten¬ 
ed and having run away. Then, as to the 
noise she wishes to minimise that, and says 
it was not a I fud noise because tom-toms 
were being bjaten downstairs. You, 
gentlemen, will know well whether a 
gun fired off within that circumscribed 
place would makejta loud noise or not; it 


must have bsen a loud noise sufficient to have 
awakened the litMe child and it must have 
made a loud noise to have caused the ser¬ 
vants .so alarmed that they hurried off as 
fast as they could. She also say.s that the 
accused was in Knglisli costume when he 
looked into their room. She .say.s tliat “Ail 
my statements in the deposition to the Ma- 
gistrate are true except that on Monday I 
was ill my house. t)n Tuesday I was taken 
from my house. There is nothing else which 
is not true in that deposition." Then there 
is the old woman, Piyari. She, as I told you, 
was taken to the house that night. She says 
that she and the nf/ah were with their mis¬ 
tress (as, no doubt, they would be likely to be) 
talking to her, for you must remember that 
it is common ground, that there was tamtisha 
going on down below and there was a 
great noise from the torn-toming. You may 
imagine the effect of that upon a weak 
woman just recovering her strength after the 
birtli of her child; the tom-toming certainly 
would not be a thing to put the lady 
to sleep; rather it would keep her awake 
in lier weak state, and if she was awake, 
is it improbable that she would have her 
servants with her? Piyari puts the time 
at y o’clock. She says “i talked to Amina 
and about 9 r, m. a sahib came. (In the 
lower Court she said ''sahib has come".) 
She (Amina) got up and opened the door. 

I saw her open the door. She told me and 
the ayah to go into the next room. She 
always .says" : they went into the neit 
room where the rhukra was; when they 

got tliere the <iynh and she sat down near 
the closed door; then the sahib came 

tlirough the other door (she did not see 
him as she is near siglited) and went back 
into Amina’s room; there was a talk bet¬ 
ween them which she could not hear; then 
after a time she heanl a report of a gun 
and they all got afraid and went down 
the backstairs the chokra going ahead 
and the ayah hcdping her down the stairs. 

All that she .saw of this sahib was a white 
tnpee on his head. In regard to this 
woman, she, of cour.se, is also said, like the 
chokra and Jessie, to have been under the 
influence of the Dawood Hliam family when 
they made their first statements. In regard 
to this old woman there was an incident 
which may be thought of some value. She 
was one of the witnesses who was taken 
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to the indentifieation parade. It is suggest- 
ed that all those witnesses had been coached 
up to pick out the right man by photos 
of the accused in his earlier days being 
shown to them. Well, T do not think any 
one would, if he wanted to coach the wit¬ 
nesses to pick out the right man, have 
chosen these photos: one can hardly recognise 
the same man in these photos, as he is in 
them a clean shaven man. This showing 
of the accused’s photos is put forward as 
one of the Machavelian schemes indulged 
in by the Police. The incident 1 was re¬ 
ferring to was as to what happened at the 
identification. She went up and picked 
out the wrong man, but does it strike you 
or not that she made a remarkably good 
shot? Did not the young man Ramos re¬ 
semble to some extent the accused? Does 
it not go to the Z^ona yir/es of her evidence 
that she should have made a mistake in 
picking out the wrong man, and does it not 
show +hat she had some idea of the man 
she saw that night? Next we come to 
Noori’s evidence. Her evidence is really 
unimportant ; she was the cook and wws 
there in the day time only. She speaks to 
the biscuit-seller incident. What she says 
amounts to very little. On the morning 
of that day the accused was apparently 
in a bad temper and kicked the seller of the 
biscuits. The chokra^ Jessie and Piyari 
are the only important witnesses of what 
occurred in that house that night. I will 
deal next with the evidence of what 
happened the next morning. The witnesses 
to these are Mohamed Moolla, Ma Budhi, 
Fakir Bux and Ahmad Kachialia. Ma 

Budhi is a friend of the family. Now, 
gentlemen, I will give you my opinion at 
once that this old lady told lies when she 
said that she had gone to the house at 
half past nine on Monday night and heard 
the voice of accusei in that room. You 
have been able to place yourselves and 

you could judge for yourselves whether it 
was not impossible to hear anyone inside 
the room standing as she said she was 
at the foot of the steps. When it was 
put to her afterwards she changed her state¬ 
ment and said she went to the top of the 
steps: she says she saw the durwc^n on the 

steps and had to pass him. She did not 

say anything of the kind to the Magistrate 
and you may put all this down as absolute 


invention. All that she really knew was 
as to what happened on the morning of 
the 30th November; about this it is quite 
natural that she, an elderly lady friend 
should have sent over to inquire for Amina; 
and she says she sent the old man, Fakir 
Bux, over and in consequence of his report 
three others of the house-hold, viz.^ the 
cook, Ebrahim Mulla and Kachialia went 
over to the house with her. The men who 
had been called say they saw the durwan 
still outside waiting. Now I will say some¬ 
thing as to the alleged bias of witnesses 
like Ma Budhi and Sakina and Mrs. Mackay, 
who are alleged to have used improper 
influence on the child. It was fairly evi¬ 
dent that Ma Budhi and Sakina entertained 
strong feelings again.st the accused. Mrs. 
Mackay may do so also. They are all wo¬ 
men ; women have more intense feeling 
than men. They are all women who had 
been closely associated with Amina Bibi. 

I do not think it is going too far to ima¬ 
gine, after having seen that charming little 
child, that the mother of the child must 
have been herself a charming woman, not 
only charming in appearance but also in 
disposition, to have excited in that child 
the very great affection which the child 
evidently has towards her mother. Two of 
these women have seen that mother lying 
in her gore; it is realism to them. It is not 
talking calmly about a woman being mur¬ 
dered, as we are doing this in Court. The 
woman they knew and probably loved, was 
before their eyes that morning dead and 
covered with blood, and the man they firmly 
believe to have murdered her is the accused. 

It is enough to arouse in any body feelings 
of great and just indignation against a man 
who did that, whoever he was. Their in¬ 
dignation is certainly just but at the same 
time nothing could justify their telling 
falsehoods in order to get the accused con¬ 
victed. But considering the three women’s 
position in life, is it not human nature for 
them to have allowed them to go to ex¬ 
cess? Ma Budhi has gPne to excess in say¬ 
ing she heard the voice of the accused 
in Amina’s room on the Monday night, 
but is that a sufficient reason why she 
should be disbelieved as to every other 
circumstance she spoke about? Her hav¬ 
ing heard the accused in the room that 
night is probably absolutely false, but as to 
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the rest what she speaks to m., as to, what 
happened on the following morning, I do not 
think there can be very much doubt about 
it being true. The party found the front 
door closed and the children crying inside, 
80 the men went round to the back of the 
house where they found the door open. 
They went upstairs and got into the front 
room and there found the body of Amina. 
As the defence wished it, it was brought 
out that what tlie child said, when they 
were outside the door, was that her mother 
was asleep. She believed her motlmr was 
sleeping, and she still believes that her 
mother is in tliis life. You cannot have 
what tlie little girl said afterwards, because 
that was taken by a Police Oflicer and the 
law forbids the statement made to a Police 
Officer being admitted unless the defence 
brings it out in cross-e.xamination. 

The doctor was one of the first to arrive 
and he tells you that he found the body 
lying Hat on the back with the legs straight 
out and between the legs there was 
this metal bullet base. She was lying on 
the bed with a cloth carelessly thrown 
over her. He described the wound, which 
leaves little doubt that the bullet passed 
through the body downwards; he showed the 
inclination in which the weapon must have 
been in order for it to go through as it 
did. The position of the wound and the 
inclination of the bullet points to the 
woman having been sitting up at the time, 
and some one having fired the gun when 
he was standing up above her. It could 
not have been fired within a foot of her 
because otherwise the doctor says he would 
have expected to find marks of powder. 
However, that would depend upon what 
sort of powder was used. There was this big 
wound going through her body; there 
was the liole in the panel of the door on 
the opposite side; there were some few 
copper coins which had blood on them on the 
bed and there was the wound on the thumb. 
What does that all point to? It points 
to the woman having held out her hand 
when the gun was aimed at her, and the 
shot having been fired bruising her thumb 
and going through her chest and back; 
then to her having been laid out on the 
bed and cloth having been thrown over 
her. What was found in the room also 
points to the person who fired the shot, 


whoever he was having made a hasty 
retreat, for in the room were found this 
loaded hall cartridge (showed it and read 
on it Eley’s loading Nitro Parado.x Ifolland 
and Holland) und this loaded cartri<lge, 
(showed). This empty cartridge ca.'se wa.s 
found under the bed by inspector Erown. 
The loaded cartridge.s were on a sort of 
ledge or shelf behind the be<l. This nickel 
base was found by Captain Whitmore bet¬ 
ween the legs and this fragment of wad was 
found also on the bed. Now, whoever tfie 
man was, who was in that room that night, 
he must have come in with a gun. Tfie 
bullet could not have gone in Amina’s body 
unle.ss it was fired from a gun and the 
probabilities are, tlie bullet that killed 
her came from tliat ernoty cartridge 
case found under the bed. We liave it now 
and it is quite plain that these cartridge.s — 
Kynoch’s grouse ejector—are made up with 
ball with a metal base to the ball. We have 
it from Mr. Crump, who has tlie largest 
trade experience of any of the witnesses 
called as experts, that you do not find rifles 
with grooves of such width, and he says he 
came to the conclusion that tin's metal base 
must have been fired out of a paradox or a 
similar gun becau.se you do not find grooves 
and lands of such width in rifles. This 
paradox system is a patent system, and there 
are very few of those guns in liurma and 
in his opinion that metal base must have 
come from some gun made on this system 
of paradox gun. Consequently, we have 
it that the man who fired the gun in Amina’s 
room must have had a paradox gun or a gun 
with rifling of wide grooves and lands like a 
paradox. There can be little doubt that the 
metal base bullet was fired out of the gun. 
How otherwise could it have come between 
the woman’s legs and be found tliere the 
n^xt morning? That man, whoever he was, 
must have been the man who left these 
cartridges and this empty cartridge case in 
the room. Who could that man have been? 

In the first place, who was tlie man and the 
only man who had a right to be in the lady ’3 
room that night? The answer mast be, her 
husband. Wlio was the man and the only 
man that a virtuous woman mast have 
knowingly admitted into tlie room that 
night? The an.s\ver must be, lier husband. 

I had hoped, gentlemen, to have been able 
to tell you that throughout the case, admits 
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fi flood of suggestions put for^vard by the 
defence Counsel, not a breath of suggestion 
of misconduct had been made against the 
poor woman who died in the way she died. 
I thought tliat at least her fair fame for 
virtue might have been left absolutely 
unsullied, but I was disappointed. It was 
unnecessary as regards her virtue to be made. 
The defence might have said “it is not for 
us to suggest :—that it was for the prosecu¬ 
tion to prove their case. At the end of the 
learned Counsel’s address, however, after the 
whole armoury of defences had been brought 
out, floods of suggestions made, and vitupera¬ 
tion showered on Dawood Bham and the 
Police; at the end comes, “if I were to 
speculate I might suggest that the lady had 
a lover.” I can only imagine that the 
learned Counsel thought he was forced to 
make this suggestion because be must have 
felt that in the process of eliminating all 
other probabilities which any one who had to 
decide might undertake, the question would 
occur. Who except her husband would a 
virtuous woman have admitted to her room 
that hour of night”:' If Amina was a 
virtuous woman slie is entitled to keep her 
fair fame now that she is dead. The accused 
to his credit has not suggested nor have her 
brother-in-law suggested anything against 
lier virtue. She is entitled to keep her credit 
now and forever unsullied. Surely, the only 
person to whom Amina, if she was a virtuous 
woman, could have opened her door willingly 
on that night was her husband. You have no 
right to even think she was not a virtuous 
woman. In case, however, the poison has 
stuck in your minds in the silghtest degree, 
ask yourselves what sort of man must her 
lover have been:' He must have been a lover 
who was po8ses«ied of a gun like the gun 
which her husband had: he must have become 
possessed of a cartridge or cartridges such 
as the husband had at the time. Again, why 
should a lover haveshot Amina? Can you 
think yourselves of any possible reason why 
any lover would have turnd on that woman 
with a gun—a woman who had recently borne 
a child and who was only then recovering 
from the effects ofa child-birth? Is it not 
human nature that any lover would have 
respected a womin’s feelings under these 
circumstances even with his passions aroused 
and she refusing him what he asked her to 
do? In my opinion that poison of a sugges¬ 


tion of a lover should be cast out as an 
unworthy suggestion. Then, to whom else 
should this woman have willingly opened 
her door? There may have been a man—nil 
things are possible no dubt—who imitated 
her husband’s voice. Is it likely she would 
have opened toanyone unless she recognized 
the voice? Is it likely she would have been 
mistaken about her husband’s voice? 
Supposing she was, who could this person 
have been? Again, this unknown person 
coming in for some unknown object most 
have had a bullet with a metal base and must 
have bad cartridges of tly's description and 

must have been careless enough to have left 

these cartridges in the room. Again, let us 
take another supposition.—I would ask you to 
go through the whole process of elimination. 
Supposing it was the case, as the defence 
set up, that the lady had left herself without 
any servants that night, the servants going 
away on one excuse or another, one wanting 
a bath and one having a headache and she 
was incautious enough to leave the back 
door open and some man got in somehow, 
what would you expect from a woman? 
Would you expect no sound whatever or 
would you expect screams that would have 
been heard above the sound of tom-toms, a 
scream that would have been heard by the 
persons upstairs? No scream was heard 
from that woman. What does it point to? 
Does it not point to the man, the man who 
came into that room being the only man 
entitled to go into that room, namely, her 
husband? We have, no doubt, had cases of 
robbers getting hold of guns, and getting 
inlo houses, and no noise being made, but as 
regards these S''>rt9 of robbers, you may be 
pretty well certain that they have ascer¬ 
tained before hand that they will get some 
loot in the house they attack. The posses¬ 
sion of guns by robbers is too precious to risk 
the use of their guns in places where they 
have not a fair idea of what they are going to 
get beforeliand. But, supposing we have 
come to there having been at that time in 
Rangoon a sort of Jack-the-Ripper prowling 
about, and that he somehow got into Amina’s 
room either from the front or by the back¬ 
stairs, and passed through the back and 
middle rooms and got into the room where 
this poor woman was with her two children. 
Again, we come to this that, that Jaok-tbe- 
Kipper must have had a cartridge designed 
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for and adapted for a paradox gun or some 
gun rirted as that paradox gun ia; that he 
must have left some of his ammunition in that 
room and that he must have left his spent 
cartridges in that room. Now, gentlemen, we 
are human beings and, of course, we have to 
form our conclusions by human probability. 
Is there any probability, I almost say any 
possibility, of anyone but her husband having 
been in that room and shot that bullet 
through Amina Bibi that night:' 

The next evidence I will take you to is the 
evidence called to show that the accused was 
in Rangoon that night, but before 1 come 
to this it was put to Mr. Brown as to whether 
he did not consider it necessary to get further 
evidence than the things and the people in 
the rooms of Amina. This was put to him 
in cross-examination and Mr. Brown said he 
thought it necessary, to get further evidence. 
It was a catch question. He explained to yon 
why he though it necessary to get further 
evidence of accused’s presence in the house 
and of his further movements. Jn any case, 
it is not a question whether Mr. Brown 
ihouglit the evidence sutlicient or not, it 
depends upon wlietlier those who have to 
decide upon it consider it sufficient. The 
duty of the Police was to get all available 
evidence they could in regard to what 
happened and as to the accused's movements, 
but it does not follow that because tliey have 
not got altogether credible evidence on all 
incidents of that night that the real basis 
of the ca.se for tlie prosecution should be 
disregarded. Now, as to Kuverji, the ice¬ 
cream seller, Mahomed, the clerk, and Morad, 
their evidence is certainly open to comment, 
but I won’t say to the comments tliat the 
learned Counsel for the defence made up for 
them. I do not think 1 ever heard a greater 
Hood of animadversion than in that somewhat 
long speech, but it is certainly open to 
comment for this reason, none of them profess 
to recognize the man whom they say they 
saw on that night except the clerk, who 
says the man said he was Ali Pome; all 
that evidence is incomprehensible; it throws 
no light on the subject at all. It simply 
goes to allow that the accused may have 
been in Rangoon. It is rather against the 
prosecution than against the accused if it 
shows anything at all. Wliy should he have 
been going one entrance in a building and 
then coming down and going up another and 



saying sometbing about Gori. We heard 
that that is the name of one of Hawood 
Bham’s relations. Why the accused .should 
have asked for lier is really incomprehensible. 
Why that evidence was put ferw'ard I do not 
know. Mr. Brown took the advice of the 
Public Prosecutor as to this and tfie latter 
may have had rea.son for putting it forsvard. 
His reason may have been, ‘*put forward all 
that you have got, and let tho.se who have 
to decide the case judge it.” I do not think 
it is of any importance aeainst the accused. 
I will pass that over. The defence wish you 
to gather from this evidence (hat it shows 
the cloven foot of Dawood Bham’s family 
throughout and that the Police were trying to 
get up a case at any costs against theacused. 

1 tliink the clerk w’as the man who received 
the most chastisement in words, and it is 
suggested against him that he concocted 
his story to advance his (irra’s name and bis 
own pocket. I will pas.s over that evidence 
as being of no w’eigbt against tlie accused, I 
will deal now with the evidence of the young- 
man Willis. He is another witne.ss said to 
be under malevolent Police intluence. and to 
have given bis evidence in the hope of getting 
a reward and lie has received a reward for 
giving it by bis having got a position of Rs. 40 
a month as ticket collector on Burma Railways. 
Well, gentlemen, if that appointment was ob¬ 
tained as a reward, he lias not sliown his 
gratitude very well, for if ever there was a 
man who made a fool of himself in the witness- 
box it was timt man Willi.s. He deposed to 
having seen the accused arrive in Rangoon 
about 9 o’clock on Monday night and going 
back to Insein about ^ o’clock the next 
morning. In thi.s Court he did not say any¬ 
thing about the accused having carried the 
gun next day, yet he told the Magistrate so, 
and his statement in that Court is so abso¬ 
lutely different to what lie said in this Court 
that be could scarcely have been coached up, 
at any rate before he came here, as to what 
he was to say. This malevolent Police in- 
Huence, which brought him to give his state¬ 
ment on the 31st August, and his statement 
to the Magistrate which is against the ac¬ 
cused, ceased for some reason or other when 
it came to the climax of having a convicting 
statement before the persons who were to 
judge of his evidence and to act on it. Of 
tlie Police and their malevolence all sort of 
things have been said to you : tliey receive 
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many kioks and I suppose that they think 
they receive few^ half-pences. They are said 
to be a scheming and malevolent lot. Mr. 
Brown, whom you have seen, is put forward 
as a malicious inventor and tutor of witnesses; 
a man who must have got this gun fired off 
on the Slst after Tomkins saw it in order 
that Tomkins should see marks on the 1st 
and 2nd September when he said he did see 
them. 

This malevolent schemer by some curious 
lapse forget all about keeping Mr. Willis up 
to the mark. Mr. Willis certainly does not 
seem to be endowed with many brains, and 
one would have thought if a man wants to 
keep such a man up to the mark he would 
have done so: but he certainly made a hope¬ 
less mess of his evidence and the only thing 
which he says he remembers was that he 
saw the accused on that Monday night ar¬ 
riving by the 9 o’clock train: he says that he 
not only saw him but spoke to him: he got 
on the steps of his carriage and spoke to 
him. The accused asked him to come along 
with liim. He says a durwan w'as with the 
accused carrying a gun, a ram rod and a 
bundle. In this Court he clean forgot about 
having seen the accused cJn the Sunday, 
though in the Magistrate’s Court he said he 
had, and clean forgot having said anything 
about the accused having carried a gun on 
Tuesday morning. On this evidence you are 
naturally asked to place no reliance but it is 
for you to judge whether this man was an 
absolutely false witness brought up under the 
malevolent Police influence or under the 
influence of money to say what he did say 
and whether you should give any weight 
to what he said. It was through something 
he stated to Mr. Brown, that Mr. Brown says 
he wrote that letter. Now, gentlemen, in re¬ 
gard to tliat letter a great deal has been said 
about it. I may say that that letter was an 
improper and injudicious letter or letter sent 
bona jide is quite another mattter. Taking 
the situation Mr. Brown was investigat¬ 
ing this case : he had got and seen 
certain witnesses; he got hold of Willis and 
some information out of him and I think it 
may be taken for granted that he believed 
the accused was the man who committed this 
murder. This Willis comes and told him 
that he has had an offer of money from 
Sherwin; then Mr. Brown writes this letter 
warning Sherwin and advising him as to 


what he is liable to if he tampers with 
witneses or attempts to divert with justice. 
Is it the act of a malicious and scheming 
policeman, or is it the act of a European who 
felt the indigration of one European against 
another who he thought was trying to pre¬ 
vent the person who committed a gross 
crime from getting his just deserts. That 
is for your judgment. The next witness of 
the group is Mr. Frank Smith. It is said of 
him that he is another of the people under 
Police influence: at any rate Mr. Smith has 
a definite and a good employment. He is an 
Engine driver on the Railway. He says he 
saw the accused on that night and he travel¬ 
led by the same train. Of course, if Mr. 
Smith saw him come in that train at 8-47 
from Kemraendine the accused could not 
have been at Ywama at that time. Smith’s 
evidence is attacked as being evidence which 
he has given at the request of Mr. Cloquhonn, 
his friend. He tells you how he came to say 
anything about what he knew. Ou the 
ground that there is no trace of any 2nd 
class ticket having been sold on that night, 
you were asked to discard his evidence. 
Here, gentlemen, comes the question whether 
before you believe a man you should require 
him to be a Washington. I understood that 
Mr. Norton and Mr. DeGlanvelle understood 
that Smith meant he had bought a 2nd class 
ticket that night, but it came out in his ex¬ 
planation that he did not buy a 2nd class 
ticket bought a 3rd class ticket and travelled 
2nd class. Is he to be entirely disbelieved 
because he did this? It is evident that he 
sometimes travelled without a ticket : he 
practically had to acknowledge that lie did. 
We have it that these Railway employs take 
tickets but they do not always do so. Are 
you going to reject this evidence as to having 
seen the accused that night simply because 
he may have told a lie as to his having 
taken a ticket on the occasion? In connec¬ 
tion with Smith there is Colquhoun who gave 
you tlie same story as to how it happened 
that Smith came to tell him he knew some¬ 
thing about the accused. 

Now, the defence relies considerably on 
the evidence of Mr. Burke, as to the 
probability of the accused not having 
travelled by either the train from Insein to 
Rangoon on Monday night or the train from 
Rangoon to Insein on Tuesday morning. 
Well, it is quite true that the Railway has 
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most elaborate checks for cheeking the 
number of passengers and as to how many 
travelled in each class; but all checks come 
down to the human element and the human 
element in regard to checking tickets i« that 
of men of the class of Willis and Barton. 
Now, Ido not wish to suggest for a moment 
that anybody is dishonest simply because he 
does not get a large pay or is poor, but there 
is no doubt that the poor man is more open 
to temptation and has more temptation 
thrown in his way than the well-to-do man, 
and some of them give way to it. This is 
not conhned even to the poor man, for, some¬ 
times the rich man gives way when the 
temptation comes in his way. It is a ques¬ 
tion for you to consider in connection with 
Barton whether he is not a man who has 
given way to temptation as tlie prosecution 
alleges that he must have done. He was 
tlie travelling ticket-collector by the train 
on the morning of the 30th. He says he 
travelled by that train but never saw the 
accused in it, and never saw the accused in 
his life before he saw him in tl>e Magis¬ 
trate’s Court. Now, is that probably true 
or not true? He told you he was a ticket- 
collector for a year on the Local train bet¬ 
ween Rangoon and lusein. Here is the 
accused living out near Insein for certainly 
2 or 3 months. Barton says he goes up and 
down with this train daily. Is it likely that 
he truly said that he liad never seen the 
accused in his life? A number of .statements 
were put to him as to what he said to the 
Police when examined by them being con¬ 
trary to what he said here. You cannot 
have the statements that he actually made 
to the Police but you have this from him, 
you have his admissions that he told the 
Police tliat he saw a European of dark hair 
and he gave a description of the passenger 
he had noticed on the 30th August as 
sitting in a 3rd class compartment in the 
train leaving 8 a.m. from Rangoon; that this 
European had a parcel behind him and some¬ 
thing projecting from the end. That Europ¬ 
ean he did not know, and he has never seen 
him again, and knows nothing about him. He 
says that man cannot possibly be the accused 
because that European was a much bigger man 
than the accused, and he was clean shaven 
wliereas the accused had a moustache. Well, 
oven if lie did not tell the Police, that he had 
seen Arilf, why should he have said anything 


about the European to the Police? How did 
the mention of a European come into liis 
statement at all? He admits he spoke about 
a European: the accused is plainly not a 
European. How came he to state that a 
European with a parcel something sticking 
out behind travelled by tl)at 8 o’clock train 
that morning? You can sometimes see wliere 
the wind lies from* what the witness does 
not intend to say just as well as from what 
he says. Are you going to believe Barton 
when he says that he did not see the accused 
in that train that morning? His evidence is 
relied on by the defence as entitled to equal 
credit with that of Willis’s. Willis puts 
down the whole of his mistakes to want of 
memory; his memory being so bad that he 
does not remember even the most import¬ 
ant matters. Barton’s statements, if not true, 
mu.st be due to wilful perjury. 

I come now to the expert evidence. As I 
told you before, the whole Armoury of Counsel 
for the defence is brought forth to be used 
on this occasion. You are warned of the 
dangers of acting on expert evidence. The 
Beck case and its results were re-called to 
you. What connection is tliere between ex¬ 
pert evidence as to hand-writing, and the 
evidence of a gun-smith and an Armoury 
Seargent accustomed to handling guns all the 
days of their lives about a gun and ammuni¬ 
tion? I confess I fail to see it. It is ac¬ 
knowledged that all this evidence is probably 
honest, but it is said it is only opinion evi¬ 
dence: eacli of them, however, has given you 
reasons for his opinion. 

It is for you to judge whether those 
opinions are not well-founded. Palmer was 
the first who .saw the gun on the 31st August, 
and Palmer says tliat the gun had been 
cleaned, but he cannot say when. He says 
he noticed a very slight trace of cordite on 
the breach: lie took the gun to you and 
pointed it out to you. In the barrels he 
did not notice any such trace: there was 
only a residue of oil in them. Then the 
gun was taken to Tomkins and he ays he 
did not see anything in the gun that day. 
According to him also it had recently been 
cleaned. It was taken to him on the follow¬ 
ing day and he says, and has no doubt about 
it, that he saw traces of cordite in tiie left 
barrel. In the other barrel he says there 
was no trace of cordite. Ho says from his 
experience, he can tell at once when a cor- 
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dite cartridge has been shot thron^h a rifle 
or a fire arm and he was positive that on 
the second occasion when he examined that 
gun there were distinct traces of cordite 
down that left barrel, and that those forces 
would be there even after the gun had 
been shot off two or three days before and 
cleaned afterwards because the sign of 
cordite goes on repeating itself even after 
cleaning for six or seven days; that be¬ 
ing due to chemical action of the cordite 
on the barrel, Palmer does not speak so 
definitely as to this. But if it is so, then 
we have it that a cordite cartridge was 
fired out of the accused's gun, not many 
days before Tomkins saw it. When and 
where? There is no explanation from the 
accused. Tf the shot cartridges fired at the 
fowls were of cordite powder, would not 
there be marks of cordite in both barrels? 
The only occasion on wliich he is said to 
have fired his gun since arriving from 
Calcutta was that Friday evening when 
he fired off both barreh at fowls. If that 
is the case, what is the explanation of 
the mark of cordite in one of the bar¬ 
rels and no marks of cordite in the 
other? 

1 here is another circumstance for your 
consideration on which the prosecution re¬ 
lies. We had evidence also that these parti¬ 
cular guns are scarce in Burma. That is 
the evidence of Mr. Crump. Here is a case 
of a conclusion from circumstantial evi¬ 
dence. From what does he draw his belief 
on? Redraws it from the fact that Orr 
and Sons have very few guns of that sort in 
for repair. We have also the evidence of 
the bailiff of the Commissioner of Police’s 
Office and the clerk in the Hanthawaddy 
office as to who have licenses for the.se com¬ 
bined guns. In these two districts of Ran¬ 
goon and Hanthawaddy there are only three 
of them. It may be of course that robbers 
have got hold of such guns. It is pos¬ 
sible there may be guns like rifles com¬ 
ing in ships from Europe and have been 
brought by ill-disposed persons. But is it 
likely? 

Well, gentlemen, there is very little more 
to bring before your notice in the evi¬ 
dence for the prosecution. There is the 
woman Sakina. I do not propose to dwell on 
her evidence; she too was e.xtravagant in 
her atement. She is a woman who had 


to do with Amina; she was her ayah and 
may have gained possibly a great affection 
for her and she may have been led to say 
what she did say by her strong feeling of 
indignation against the man whom she be- 
Beved to be the murderer of her mistress. 
She told us here of his conduct when he 
came from Calcutta, about his threatening 
Amina with a pistol, and she and Amina 
hiding in a neighbouring house; but she 
never said anythiug about that before. 
Evidently what happened in Insein, she 
exaggerated, M'e have a better account from 
the old Moulvie, Sande Khan, which is not 
disputed. Sakina has been with the child; 
and it is not surprising that the child 
has been crammed with the ideas that have 
got into her head. Then there is the man 
Sharp. It is quite true that it has not been 
shown by direct evidence that accused had 
a cartridge of the description of the empty 
cartridge, but it is not impossible that he 
could have had such a cartridge. Sharp is 
the man from Rodda’s and knows nothing 
about sales personally. Ko man from Rod- 
da s who sold to accused has been called. 
Their books simply show, ^irstly^ the sale of 
a number of Holland and Holland cartridges 
and the next entry is of "Ditto” cartridge.s. 

1 hat does not prove that the cartridges 
referred to in the second entry as "20 Ditto 
Long Range” are Kynoch grouse ejector 
loaded with ball. We have it on Mr. 
Cruuip*s evidence that this kind of cartridge 
was on the Rangoon market in 1908 and it 
certainly is in Calcutta market now, ns 
JMr. Sharp produced one. have 

Mr. Curmp's evidence that this particular 
cartridge with a metal base is a cartridge 
that is well adopted to a paradox gun. 

The Bhams were called as witnesses: they 
were both in Calcutta when the murder 
was committed and only came down to Ran¬ 
goon by the next boat, in the same steamer 
a.s Sakina. A great deal is attached to this 
as showing that they had an opportunity 
of influencing this woman. Dawood Ariff 
Bliam agamst whom invectives were launch¬ 
ed was the man wlio had a row with the 
accused sometime ago and about whom the 
nnoused is .said to have written the letter put 
before you. It was suggested that the 
brothersareat the bottomof this caseand bring 
a false case against this man. In support 
of this suggestion, a telegram not sent by 
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them but to them from Rangoon after tlie oc¬ 
currence is mucli relied mi by the defence. 
1 hat telegram came to them from iloolla 

Abdul Rahim, and on it a suggestion of cor¬ 
ruption is found. Tliis suggestion must ne¬ 
cessarily be against one of the elders of the 
Mahomedan community, Moola Abdul Rahim, 

simply because he sends these two telegrams.* 
one is may I spend for your .sister’s 
funeral on your account,” the other “Amina 
found shot dead this morning. Police in- 
quiring, what instructions. Spending money.” 
On the wording of these telegrams is based 
the suggestion that the spending of money 
in the case was started by and came from 
Moolla Abdul Rahim, one of the elders of 
the Maliomedan community here, not one 
of the family at all, who Inid nothing to do 
with the Bhams e.^cept that he holds as 
executor some portion of what is left of 
Amina Bibi’s fortune. Tiien, we had evidence 
about the letter written by Mr. Burjorjee. 

1 do not think it necessary to trouble you 
about that : whether that letter was writ¬ 
ten under her in.structions or not it is cer¬ 
tain tliai the lady subseiiuently became re¬ 
conciled to her husband. It is admitted that 
ihe husband was received by her on the Sun¬ 
day night that lie spent the night with her 
and lie was tliere on the ilunday morning. 

Bo wliat happened before she was reconciled 
to him is unimportant. The motive of fiiran- 
c.al ditiiculties on the part of the accused 
IS nut of the (luestion as his brothers show 
heis wdll oil'. The explanari-.n of why he 
killed her cannot rest on previous quirrels 
with Ins wife. If a .Uah miclan wants to 
got lid of Ins wife, he ha.sonlv g-.t to say to 
her the word Tnhik three times, and that 
IS all he has got to do. What the witnesses 
aay they heard him say .m that night does 
not point to a want to get rid of hep but 
points to him wanting her to c ima with him 
bo there could .scarcely have been a pre-con 
ceived design on his part to kill her. If rhe 
accused did kill his wife, it was the act 
of a self-willed intpmperare min, rouae 1 to 
sudden passion by his wife not conf.rning 
to his reque.sts. Sciil, if he did in unthinking 

I'age, simply because the wife refused to go 

with him to Insein. h« is resj msible for that 

act, as he woald bs if he hai gms dslihirate- 

ly into her room with the intention of killing 
ber. ^ 

Now, gentleruin. I think I have put he- 


hi: 


fore you the bulk of the case. I cannot put 
before you everything that has been said on 
both side.s. You must think for yourselves 
what were the main points on which the 
Counsel on either side lelied on. I cannot 
put it as well or as forcibly as either of 
the gentlemen who addressed you. As I 
told you, the case is one of circumstantial 
evidence, and the main ground on which tlie 
earned Counsel for the defence told you 
he relied was, that the evidence whi- h the 
pro.seeution have put before you did not prove 
that the accused was the murderer and 
hat before you bold liim guilty you must 
be convinced beyond a moral conviction that 
he was the man. He gave you his idea of 
whit a moral conviction is. We liave not 
to deal with words or phrases. Moral ron- 
viction may be given twoor three meanings, 

but what I tell you is that before you con- 
vict the accused of the oO'ence with which 
he is charged, you must come to a certain 
conviction on the matters brought be¬ 
fore you. Ihuse matter.s must appear 
to you to leave no reasonable doubt 
and prove with certainty that the accus d, 
and the accused alone, could have been the 
man who tired from a gun the bullet which 

killed his wife. In ending I will quote to 
you some words of a very eminent Judge 
111 a similar case, .similar in the .sense that 
the case rested oa entirely circumstantial 
evidence as this case does. This learned Judge 
said Mr. bo and S) (that is the Counsel 
for the defence in his -speech used two or 
three tim's the words certainty.” Kightly 
under-tood, it is not a wr-d, and right- 
ly unlerst jod, it not a misleadincr word, 
bat if by that it was to be supposed that juries 
were n It t > act upon evidence unless it put 
tnem in the position of hiving actually seen 
the thing done then, of cj'.r.se, it was a 

rnisIe.iiingexppd-.sion. I’ney had to be sitis- 

hei up >n the wlmle evidence beyond leisonable 
doubt as they would be on any imp irtai.t 

question in their lives on w lich they li.id to 

t^ke acti m one way or the other They must 
be satished upon the evidence tint the Crown 
in 1 ini le nut their case: if they iiad not, the 
prismer was entitle 1 to an acjuittai.” 

Gentlemen with tlie^e remirks 1 will ask 
you to cjiisider your verdict. 

finding. 

The Jury are uniuimns in (lading tint 
All Lassim And n guilty of the cdencc 
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specified in tlie charge, viz., that he on or 
about the 29th day of August 1910, at Ran¬ 
goon, committed murder by intentionally 
or knowingly causing the death of his 
own wife Amina Bee Bee and has there¬ 
by committed an offence punishable 
under section 302 of the Indian Penal 
Code. The Judge enter.s judgment ac¬ 
cordingly and sentences the said Ali 
Cassim Ariff to be hanged by the neck till 
he is dead. 


(s. c. 15 C.W.N. 735.) 

CALCUTTA HIGH COURT. 
Criminal Revision No. 1 of 1S98. 

January 5, 189S. 

Present: —Mr. Justice Hill and 
Mr. Justice Stevens. 

In re Alohunt OEV DAS— Petitioner 

E-ct radii ion Act {XXI of 18/9), s. U, inqninj under 
—Hiuh Court—Po\cer to tran.'<fcr—p(,tccr to control 
procedure. 

Tlio Higli Court lias no power to onlor tlic trans¬ 
fer of an iruiuiry under the Extradition Act, section 
14, because tlie coinpetoncy of a Magistrate to lioUl 
an inquiry under that section depends on the autho. 
vization of tlie Executive Government. 

^herc i.s no provi.^ion of law whicli empowers 
the High Court to request the Government to appoint 
another Magistrate to whom, if appointed, the High 
Court could transfer the inquiry. 

As the High Court does not jmssess any power to 
control or interfere in the conduct of an inquiry hold 
under section 14 of the Extradition Act, it cannot 
declare by what procedure the Magistrate should be 
guided in the further conduct of the inijuiry. 

FACTS.—The prosecution was .started 
at the instance of the Nepal Durbar. The 
allegation was that the petitioner Moliunt 
Dev Das was implicated in the commi.ssion 
of two murder.s, that he had been summon¬ 
ed to appear before the Durbar, but that 
be had absconded into Durbhanga, with all 
the moveable property of the Shrine. The 
Durbar asked that the petitioner might be 
prevented from misappropriating tho pro¬ 
perty and that he might be surrendered to 
Nepal. 

The Governor-General accoidingly direct¬ 
ed that the Magistrate of Mozufferpur 
should, with the permission of the Lieu¬ 
tenant-Governor of Bengal, hold an inquiry 
in accordance with the provisions of 
section 14 of the Extradition Act and report 
the result. 


The Magistrate then commenced his in¬ 
quiry. The petitioner applied to the High 
Court for transfer of the proceedings. 

Messers. Jackson, Palit and L, Af. Ohosh 
and Babu Digamhar Ohatterjee, for the Peti¬ 
tioner. 

JUDGMENT.—This application arises 
out of an inquiry pending before the 
Magistrate of Mozufferpur under the provi¬ 
sions of section 14 of Act XXI of 1879. 

We are asked on various grounds, to which 
it IS unnces.sary to refer more particularly, 
either to transfer the inquiry from the 
Magistrate of Mozufferpur to some other 
Magistrate, and, if neces.sary, to request the 
Governor-General in Council to appoint 
another Magistrate for that purpose, or to 
direct the Magistrate of Mozufferpnr to 
re-open the inquiry and to conduct it in 
accordance with law; and to obviate farther 
difficulty we are also asked to declare by what 
procedure the ^Magistrate should be guided in 
the further conduct of the inquiry. 

As to the first of these prayers we think 
that we have no power to order the transfer 
of the inquiry, if for no other reason, 
because the competency of a Magistrate 
to hold an inquiry under the section depends 
on the authorization of the Executive Govern¬ 
ment nor are we aware of any provision of 
the law which would empower us to request 
the Government to appoint another Magis¬ 
trate so as to enable us to transfer the 
inquiry to that Magistrate, if appointed. 
With regard to the alternative prayer of the 
petition wo do not think that possess any 
power to control or interfere in the conduct 
of an inquiry held under section 14 of the 
Act, We accordingly refuse the application. 

Application refused. 


(s. c. 15 C. W. N. 732.) 

CALCUTTA HIGH COURT. 

Criminal Revision No. 56 op 1911. 

February 17, 1911, 

Present: —Mr. Justice Holmwood and 
ilr. Ju.stice Sharfuddin. 

Kai JAGDISH KUMAR SINHA— 
Accosed—Petitioner 
versus 

ATM A RAM— Complainant—Opposite 

Party. 

Charge/^ — Mlnioinder—Criminal Procedure Code (Act 
V of 1898), 8. 235. 
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riio accused was clmm'd under seehVm 1 **^ t v 

w Code, with pers^nati„r: p*" 

thoreb; m such assumed clmraeler, do/nn- oratt.-mnf 

^\^att\wvoy\>xs no misjoMer of eliurtre^ 11 ,n 
tra.rcdor^ "■ f'e’.a„,e 

Queen-Emp^B v. I ,,0 A. HH, foll„,ve,l. 

Kule against the nrder of the City ifa^ia. 
ra e of Patna, dated September :^lst 1010 

sections 38-4,’ 

3^ 511 and .120, Indian Penal Code, and 
sentencing him to two years’ rigorous im- 

Penal Cede, to a tine of Us, .-iOO, which order 
was, on appeal to the .Sessions Judge of 
latrm, modified on December 15tl, DilQ 
by setting aside the conviction and sen-’ 
tone undersectionsdSl and -120, Indian Penal 

Pabu Monmalha- Noth Mokherjec, for the 
1 etitioner. 

ilr. S. P. ,%/m and Babu ilaninJni Nath 
Banerjee, for tlie Crown 

JUDGilENT.-This'was a Rule calling 

upon the District ilagistrate to .show cause 
why tlie conviction and sentence of the Peti- 
loiier should not be set aside oh the ground 
tha there has been a misjoinder of charges 
It 18 alleged that the petitioner, pur¬ 
porting to be an olHcial of the Criminal 
Investigation Department, and also to be 
a reporter of the IinolM,nan newspaper 
mixed him.self up with a scandal whTch 
had arisen in a family belonging to the 

wiTh le.aders of 

^yhlch 13 Babu Atma Ram, the Principal of 

trie Patna Law College. By means of his 

report., and seeking to mix up the name of 

Babu Atma Ram with the scandal in ques- 
t.on, he succeeded in obtaining certain sums 

ates. He was charged under section 170, 
Indian Penal Code, with personation of a 

oharaeter doing, or attempting to do an 
act under colour of such ollfce; he was 

in rirn "t f 

m respect of three sums of Rs. S, Rs. 19 and 
«3. 15 and m the alternative on three 
charges of cheating in respect of the three 


respLd'o^f V' extortion in 

Vaki'rwho'’'’’'’'' ‘Im learned 

is that L T'’'**'' 

ns tliat the charge under section 170 is com¬ 
plete in it.,elf and does not form part of the 

aame transaction. We are unable to accede 
to this proposiWoii. acceue 

he acts done in that character form the 
bac -bone of a .series of frauds whicr the 
petitioner was thereby enabled to commit 
I he ca.,e seem., to U.S to fall exactly „“Ti n 
principles laid down by .Mahmood, J , in 

tr aTfo "T*''( 11 . where in a 

ri, l for oifence., under .sections 170 and ,‘ 1.^.3 
In^dian lenal Code, committed in the .same’ 
ansaction It appeared that but for personat- 

not have been m a position to commit the 
acts of extortion complained of-whether 

rs admittedrir 

The only other gr.mnd which was taken 
nas that a., regards Rs. Sj but it is admitUd 
now that that was sub,,taiitially in the course 
of the same tr.an.'^aotion and there can bp nn 
doubt that the obtaining of these three sum., 
was in the .same transaction 

. It is true tlrnt the 8th charge of attemnt- 

ing 0 extort Rs. 50 overlaps the 6 th ami 
Hh charges to a certain extent, inasmuch a, 

it 50 a.Tr , of 

Its. oO and subsequently Rs. I 5 j 

lave been sent in pursuance of that demand 
Although the charges overlap, they had to be 
framed separately and had the case been 
before a jury, the jury would have to decide 
separately on each of the facts stated in thot 

r'lind that' 't,‘' 

to hnd that either one or two or three of 
those charges were established on the evi- 
denee. Iherefore, there has been no mis- 
joinder in this regard. 

^Jorall these reasons, we discharge the 

(1)10 A. ns. discharged. 


lid 
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(s. C.38C. 214.) 

CALCUTTA HIGH COUttT. 

Ckiminai, Appeals Nos. 509 and 746A 

OF 1910. 

September 8,1910. 

Present: —Mr. Justice D. Chatterjee and 
-\[r. Justice Richardson. 

JOY CHANDRA SARKAR— Accused- 

Appellant 

versus 

EMPEROR —Oppo:;Ite Party. 

SolHiun — yrw>>i)npii' article—Siiifflc crprc6sion— 
i>cnal Coih: {Act XLV r,f 1800). ^5. 1244, 1534— 
Affempt to incitr one c/n.ss aynlmt (ftiotlicr. 

One single* expression that the people of Uengal are 
U-udden niider the feet of strangers, used in n news* 
])npf‘r article whicli is innocent in other respects, docs 
not make tlio whole article seditious. 

A newspaper article which imputes wholesale 
hrihery to tlie ministerial Otlicers of Conrts and to 
tlio lower ofiicers of the Police force, and expresses 
flonhtsas to AvhcthcT Govcrinncnt ever inquire into 
the truth of tlio grievances, so much is it occupied 
with investigations of boycott, dacoity and seditious 
niuLturs, jiublishcd at a time wlien the .seeds of sedition 
are being .sown broadcast and the minds of people 
arc imdcr cscitemcnt, cannot he taken to have been 
actuated bv Rival motlM‘.<. 

Where in a newspaper article, both i^atias and 
Mcalis arc inveighed against, us robbing the poor 
Moliamedan rdiijnfxy and Christian missionaries are 
referred to os illustiuting their treatment of con- 
>erl.''. it cannot be said that there was au intention 
to create enmity between tliom and any other sub- 
jects of the King, nor was it a deliberate attempt to 
iueitc one class against another, consequently, a 
conviction in respect of such article under section 
153A of the Indian Penal Code is had. 

Appeal from the order of the Di.strict 
^lagiatrate of Rungpur. dated Alay 26th, 

1910. 

FACTS appear from the judgment. 

The charges under sections l24Aand 158 A 
were based on three articles entitled Prankarj 
Bijoya and Sipuhir Kalha published in oar- 
tahahaj a Newspaper published from Rung¬ 
pur. 

The article Pratikar contained the follow¬ 
ing:— 

‘‘Prayer for redress (of grievances) is made 
before the British Government by lamentations, 
requests and supplications through news¬ 
papers. But, far from real redress, it is a 
matter of grave doubt whether Government 
take any measure.s at all to find out the real 
truth. The Magistrate, the Commis.sioner, 
the translator, all of them, read newspapers. 
Besides, it is not a fact that at least one or two 
o.xtraordinary scholars of the Police Depart- 
meiit—scholars who seem to consider them- 
oelves as having eaten the salt of the Govern- 


■ ment—do not read them. How is it then that 
there turns up no redress?. To this we shall 
reply that everybody from the British Raj 
down to a (menial) servant and chauhidar is 
worked to death in putting down three things 
viz,^ sedition (treason), the checking of the 
purchase of beloti articles, and dacoity. Con¬ 
sequently, (the) vigilance (exercised) in any 
other matter happens to be very little. We 
know that one or two extraordinary scholar.s 
of the Police (Department), some Kotwal or 
Court (suh-Inspector) Baba gather the sum 
and substance of a newspaper and read (it) to 
the Police Superintendent, (presumably) a 
great scholar; and, forthwith, permission is 
(sought) for the institution of a suit, and in¬ 
stantly, too, preparations and earnestness are 
manifested of sweeping (the people of) the 
Provinces away by a flood of (the river of) 
sedition. 

“Do what you like, we do not wish to speak 
a word about it. But how is it, oh! Govern¬ 
ment, that resorting to your Courts of Justice 
means that you have to be propitiated with 
the present of Court-fees, Redress, even 
though provided by law, is very diilicult of 
attainment: it fails to give you the present. 
Let that too pass. Giving you that present 
means that the giver has to make pre.seuts to 
all your officers, such as the Mu^tVand the like. 
You are constantly hearitig of this present 
through the medium of newspapers, but have 
you remedied it? Of course, yon will say 
“we can remedy it” on the .strength of the 
evidence alone, is not it? Wherefrom does the 
evidence in a case of sedition come?. 

If any body asks “why do you give unlawful 
(present of) money at all in this way?” To 
this we shall reply: “A man cannot have the 
power of deciding as to who is the best ojha 
(exorcist) when the snake has (actually) 
bitten, when fear of snakes one must needs 
worship Manasa (the goddess of snakesy. 
Hundreds of people are every day harassed 
into offering such money in every town; if the 
owner of a bollock cart d les not offer any pre¬ 
sent at the feet of the sep'^ys, they will con¬ 
temptuously ignore a thousand arguments, 
give him a sound beating, and, lastly, impress 
him. The pretext, too, of having committed 
nuisance in roads and rivers is not inconsider¬ 
able. It enables the chnukidar who has as¬ 
sumed the position of a saheh European) to 
meet his bazar expenses. Untold are the kind 
of presents that have to he given l-y one who 
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wants to have n document registered. If no 

remedy is available for all these matters, the 
(iovernment had better make a rule that 
whenever a Government .cepo,/is romeacross! 

some money must bo paid to him as a tribute 
of respect to Government. We will give, des. 
tined as we are to only give, lint say. once 
or a 1. how much to whom is to be given, so 
that the belly_ may have its fill. It is sedi¬ 
tion and dacoity alone, Government, thatyoii 
iuve taken notice of. Why is there no remedy 
for gambling, which though prohibited bylaw 
has been going on everywhere. Thanks 
to these presents. Afention may be made of 
many such matters (hnt) what will be 
(gamed) by (our) doing (so). How 
many thefts and how much bribery are going 

on in a prison, in a hospital, in a charitable 

dispensary. Hut who would take notice of 
tnem." A\ ho would remedy them? 

Our only prayer at present before the Gov¬ 
ernment IS, that it will try not only to go itself 
informed of the above matters by bolding a 

secret inquiry, but also to redress the same 

Un the other hand, our prayer before society 

„ 1 1 • j 1 — ^ eye of reason 

and morality be adequately punished by 

ex-communication, otherwise the country will 

he burnt to ashes by fire of unrest and opprea- 

Sion. 

, . ■““ell at your pr.iyer of 

thus k.i.d, They will say tlmt ‘we .ore 

so worthless and mean that we are publishing 
(the acts of) immorality (of persons) of our 
race, and are holding up the .same before the 
gu/.e of outsiders (foreigners).’ liut what 
else we can do? Von fEuropeaus) are seated 
laying such a trap that we are forced to cast 
aside our pride and politeness, are at our wit’s 
end, fall into your snares and catch hold of 
your feet. A ou are the teachers, and we the 
disciples. _ Hence this our condition.*» 

1 he article /b/o//a contained the follow- 
»ng pa.ssage. 


:> n 


Alother, the reliever of sorrows, every year 
do you appear for three days in this crama- 

toriura of a city for the purpose of ensuring 
protection to your childern. It i.s difficult 

to ascertain, mother, how many Hcngalees 
were killed by the pest you produce in the ships 
ot a terrible cyclone when you oime down this 

r.Tn'l-V a l:>Hm to your child¬ 

ren thit are deititate of knv.vleigi, devotim 

auloburvvnre (of religiiai cere.minie.s), aol 


weak and trodden under foot by the outsider. 
>'hat lesson of yonr.s is this, mother'” 

1 he article .S'/;)7/,ir Kafh^ transli^ed 

thus: — 

U e sliall tell a tale to-flay, and rehte a 
story of twoone a Hindu, and the other 
aAIahomedin. They are two the 

Goyernmentand.attheaametime. well-wishers 

of the country. They asked us many 

questions about the se-nds../,/, and we replied. 
l>ut, instead of being pleased with our answers, 
they made refutations. W'e thought that 
when we had told them news of tlie 

Parliament of Hi.s Excellency the Governor. 

(.reneral of India, of great men of our country 
when we told them who attacked lli.s 
Excellency, and who made an attempt on the 
life of Hi.s Honour the Ideutenaiit-Gevernor 
and, lastly when we told them also of the 
nine Bengali virtuous men who had been 
deported, of Aladan Lai Dhingra, Khudiram. 
Arabindo, Barm and others, too, we had told 
them satisfactorily, and we thought tliat 
we had much strengthened their determina¬ 
tion m favour of but. by .love we 

stood speechless when we heard what thev 
said (in reply). We realised that all people 
were not willing to listen to our 
(empty) vociferation; that all our word.s 
were mistaken. Bab.i,” said the sep.^- 

most of you are thieves. Vou will 
serve under the Government, and fill your 
stomachs: I,ow shall you then serve your 
country.-' Whenever we approach you for 

employment, you ask for money (as bribss). 

IS your habit to earn money by disreputable 
and unfair means, by making reason look like 
a fallacy and fallacy a reason-if you could 

only ge It (money). ^Ve said: " What- 

ever dilference they may e.xist between us in 

our word y or professional matters, you ani 
we should stand shoulder to shoulder while 

serving the country forgetful of those 
differences. Whatever we Hindus and 
Alahomedans may be. we are brother.. 
Though we (Hindus and Afahomedans) 
observe widely different customs, should we 
or c:in we, keep silent when someone comes 
for^fard to insult our mother-simply because 
we are Hindus and y.vA are Alahoruedduc. 

I'le upon your hfe, (Je upon your vow, and fie 
upon our relationship as brothers if we suffer 
our mother, to she'd tears in our presence 

either insult or starvation of want ” “Oiite 

sill the Sjpiy. ‘Fie «p,n yoj, 
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Mother, tlie old state of faith in which 
pood works were done for their own sake, 
and not for securing a good name in this 
world or happiness in future, has now de- 
LTcneraled hy the intervention of desires for 
llu! goods ol this wuild. * The word 
f'luuulika rendered both by Wilson and 
Maedonoll as the goddess Durga, but the 
learned translator renders it as “Fnry,” as 
if there were any analogy between the Furies 
of Greek mythology and our Ohamh'ka, 
This translation appears to me to he almost 
perverse. The learned Magistrate has very 
fairly admitted that some of these transla¬ 
tions were incorrect. He cannot, however, 
he expected to understand the full sense of 
the Bengalee articles, and I have no doubt 
tlie mistranslations have to some extent 
influenced him against the prisoner. Going 
into details upon the three articles, I 
find there is absolutely nothing objectionable 
in the article **Bijoifa." It is the rhapsody 
of a devout heart on the termination of the 
religious festivities of the Durga Pujah, 
The goddess is invoked net to inflict 
calamities like the cyclone of October last 
on the country, but to come the next time 
in her world-fascinating Durga form, t. c., 
with the goddesses of wealth and learning, 
with the gods of protection and success 
surrounding here. It deplores the degenera¬ 
tion of faith and calls upon her to give them 
the power of uniting in her worship without 
envy, malice or malevolence. The key to the 
seditious trend of the article is found in the 
word ?)^ra po(7ac?ahVa as a description of 
the sons of Bengal; literally the words 
mean trampled under the feet of others”; 
it really signifies a conquered nation, and 
the figure of speech u.sed is immaterial. 
Heading the article even with the light of 
the comment of the learned Magistrate and 
the learned Counsel for the Crown, I am 
unable to consider that this article was an 
invitation to the people to unite for overturn¬ 
ing the British Goverment, and the article 
'Anandavioyir agnma7i'' does not throw much 
adverse light. 

The same thing cannot, however, be 
said of the ether two articles. Although 
the sense is considerably disfigured by the 
mistranslations, there is one idea clear as 
running through the two articles, that Ihe 
Government does not care for ascertaining 
the real truth about grievances which exist, 


especially about the administration of 
justice. The first article, the 
says that bribery in some form or other 
is rampant in the Courts of Justice, barring, 
of course, the judiciary who are beyond 
suspicion, and, therefore, poor. The writer, 
therefore, prays that a secret Commission 
might be appointed by Government for 
investigating the truth of the allegations, 
and asks society to excommunicate such 
ignoble bribe-takers. The sting of the article, 
however, lie.s, according to the prosecution, in 
the concluding statement, that Englishmen 
will laugh at such a request (for a Commis¬ 
sion to inquire into the bribery prevalent 
in Courts, etc.), and say these people are 
so worthless that they expose the failings of 
their own countrymen to the scrutiny of 
others,” but the writer say.®: You have 

laid .such a trap that we must disregard all 
questions of dignity and honour, and fall 
into them: you are the teachers, we are the 
disciples.” Literally read, the word trap,” 
as applied to a judicial system, is objection¬ 
able, but stripped of the figure of speech it 
means a ‘complicated system,” and the 
writer means that people cannot help 
giving bribes, because otherwise they would 
not have their work done at all or done 
promptly. This is the article * Pratihar^' 
or redress of grievances. The learned Magis¬ 
trate has misunderstood the meaning of the 
sentence ‘the English will laugh, etc.” I do 
not see in this .sentence, rend with its context, 
any intention in the writer to excite feelings 
of hatred on the part of the Indian subjects 
of the Government towards its English 
subjects. 

The next article i.s the Katha. ’ 

This article contains a severe diatribe 
against sxvadeslii agitators of the lawyer class. 
The sepoy says; “You Bahoos and Meahs, 
i. e., educated Hindus and Mahomedans, 
owe your existence as such to the British 
Government, in whoso Courts you act as 
nmla and take bribes, or as pleaders and 
muktears^ in which capacity you foster 
litigation, and then suck the life blood of 
the poor cultivating class who fall into 
your clutches. Your agitation for the 
sicadeshi cause cannot attract the poor classes 
to the same. We cannot joint your swadeshi 
cult so long as you do not look upon ns in 
the same light in which you look upon 
yourselves. You call us brothers simply 
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for making us join with you, but all the 
same you do net cease to treat us hatefully 
whenever you can, just as the Christian 
missionaries make converts by calling them 
brothers, and after conversion treat them 
witli contempt.” The learned Magistrate 
might have accepted the defence theory tliat 
no mischief was meant, and that the 
.sepoys only taunted Bahnos witli their wrong 
methods of .serving the country by boycotting 
foreign goods, and murdering some ollicials, 
and recomended a real brotherhood for the 
good of the country. To my mind the 
article is intended to expose the so-called 
sii.'ailenhi agitators, and condemn not only 
their method.s of boycott and terrorism, 
but also the insincerity of their professions 
of brnthorliood to those wliose blood in 
the .shape of hard-earned money tliey are 
said to he sucking and feeding themselves fat 


upon, 

.The commentary of the learned Magistrate 
upon tlie words ''fsivaile^thi (hsh'* is wholly 
erroneous, and this error is due to his not 
fully under.stairling tlie language and being 
without tlie aid of the translator, wlio said 
there was no sense in it. I wonder how 
the learned translator said so. The words 
are ihnrn sarkari sipnhi (ithahn swaihxhi desher 
hitalidngkhi. Tlie liyplien mnrk niter swadeshi 
is not a liyplien connecting the words 
"sH'fidpshi" and “ dr^h." It is a dash meaning, 


that is to say,” f.e., twidedii, tliat is to say, 


well-wialierB of tlie country.” This is the 


most obvious reading of the .sentence, and 


1 wonder tlie learned translator was non¬ 


plussed. 

The sin, however, of these two articles 
is tliat they impute wludesale bribery 
to the ministerial ollicers of Courts and to 
the lower ollicers of tlie Police force, and 
express grave doubts as to whetlier G“V‘ 
ernnrent over inquire into tlie truth of tlie 
grievance.*!, so mucli is it occupied witli 
investigations of lioyontt, dacoity, and 
seditions matters. If these aspersions liave 
the effect of bringing into hatred or contempt 
the eslablislied Government of the country, 
or serve to create feelings contrary to affec¬ 
tion to the Government, we need not stop to 
inquire wliether any part of them is true. 
To my mind tliese aspersions against tlie 
Government may liave tlie effect of making 
people think that the Guverntnent is not do¬ 
ing its duty, and is not, tlierefore, a good 



Government. I think they go beyond 
fair comment, and, written at a time 
when the seeds of sedition are being 
sown broadcast and the minds of people 
are under excitemetit, they cannot be taken 
to have been actuated by honest and loyal 
motives. I think, therefore, that, under tlie 
circumstances of the ca.se, the conviction of 
tlieprisoner under section 124.A. is right. The 
articles are, however, more or less era^y,” 
and the .sedition is only indirect: and I think 
a sentence of six months’ rigorous imprison¬ 
ment will serve the ends of justice. As 
regards his being tlie editor, all doubt is re¬ 
moved by his use of the editorial we” in 
respect of his last imprisonment. 

The offence under section 153A is not .so 
clear, as tliere does not seem to be any 
deliberate attempt to inci^^e one class against 
another. The sepoys inveigh both against 
B .bus and Menh.i as robbing the poor 
Mohoniedan ri/ds, and the reference to the 
missionaries is a foolish illustration not 
intended to create enmity between the mis¬ 
sionaries and any other subjects of the King. 
The conviction under thi.s section must, 
therefore, he set aside. This dispo.se.s of hotli 
the appeals by the pri.soner. 

RichaRPSO.v, J.—I have had flie opportunity 
of reading my learned brother's judgment, 
and concur with him generally in the con¬ 
clusion at whicli lie has arrived. 

In regard to the article 'Bijowr', the only 
word to which objection can fairly be made 
is '^pai'n-padadnlifa' (trodden under the 
feet of strangers), which, if intended to be so 
applied, is not a just description of the condi¬ 
tion ofthopeople under the Crown. But inthe 
context, in which it occurs, 1 agree that this 
one word is not suflicient to make the article 
seditious. No doubt references to demons, 
whetlier they he the allegorical demons of 
pa.ssinn or the embodied demons of mythology, 
.sometimes cover attacks of a political 
character. But if a particular article is 
cliarged as being seditious, on the ground 
that it says more than appears on the face 


of it, it is, of course, the duty of tlie pro.secu- 
tion to show that it has, in fact, tlie guilty 
meaning or intention attributed to it. In 
the present case the proof of any such intention 


appears to fall short. 

As to two articles “/Vah'kor” and **Sipahir 


Katlia'' I agree that the sweeping and un. 


qualified character of the imputations whiejj 
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they make against the administrationofaffairs 
in this country, leaves no doubt that they 
were ^ intended to stir up feelings of dis- 
affection towards the Government esta blished 
by law, and that in respect of these 
two articles the conviction of the ap¬ 
pellant under section 12-tA of the Penal Code 
shonM be affirmed. Theconviction undersec- 
tion l.i.U certainly rests upon a much more 
slender foundation. I may add that, in con- 
sidering these articles, I have fully accepted 
my learned brother’s authoritative opinion in 
regard to certain expressions, the meaning 
of which has been the subject of controversy. 

X he District Magistrate did his best, on the 
evidence before him, fairly to appreciate 
the effect of the articles, and. in re¬ 
gard to two of tlie controverted expres¬ 
sions {khair khah and ripur tarana)^ he 
adopted the translation suggested on behalf 
of the defence, and now found to be correct 
He may, however, have been led into taking 
a more serious view of the effect of thearticles 
as a whole owing to some misconception as 
to tlie meaning of particular expressions used 
in them other than the two above referred 

especially true of the 
article Rijnim" which from its religious and 
impassioned character, is the most difficult of 
the three articles to interpret. But it is also 
true in respect of the words swadesht-desh 
which occur in the article entitled '"Sipahtr 

Witli these brief observations, I accept the 
orders which my learned brother proposes to 
make on these appeals. 


(s. c. 'AH C. 227.) 

CALCUTTA HIGH COURT. 

CRiMiNAf. Ai-i-eals Nos. 497 AND 746B 

OF 1910. 

September 8, 1910. 

I resent: Mr. Justice L). Chatterjee and 
Mr. Jii.stiee Richardson. 

SURKNDRA PROSAD LAHJRI-Acccsed 

—Appellant 

X *6 VS tlS 

UMPKROR— Opposite Partv. 

J rniting Prc^^cs oud Ncivf<paprrs Act (XA'r of 1RC7) 
I'pdirr. rnblixho—Iie.-^ponsihilify fnl- 

to s mU-loa p„l,li,,),wl thoivin unless he enn 

oslahhsh tha, ,n |.e to do wUl" 


The editor of a newspaper was committed to iail 
on December 22nd, 1907, and the appellant in this 
case gave his declaration on Juno IGfcli. 190S. The 
editor was released on December 22nd, 1908, and 
i^sumed Ins work. The appellant was absent W 
the place of publication on August 28th, 1909. and 
thirtecu days after one seditious article was pub- 

} returned on November 29th, 

1909, but three days previously another seditions 
article appeared. The appellant took no interestT 
the paper and was occupied in his own business as 

a photographer; he, however, allowed his name to 
remain as the printer: 

Reid that he had failed to establish the boria tides 

Wrlll “ f ot publication and thtt 
P?na^C«dc."'“" ''ntler section 124A, Indian 

Appeal from the order of the District 

Magistrate of Rungpur, dated May 26th 1910 
Messrs P K. X. Chaudhuri. 

B&hus Bhudeb Chunder Roy Ohowdhry and 
^aresh Chunder Sen, for the Appellant 

Mr, Donoffh and Babu Atulya Charan Bose, 
for the Crown. * 

decK"'as the 
declared printer of Rangpur Bartabaha" 

and he l>as been convicted of offences under 

sections 124A and 15.3A of the Indian Penal 

Code III respect of the same articles Pratikar 

Btjoya and Sipnhir Katha, in respect of 

which the editor, Joy Chandra Sarkar, has 

been convicted. tVe have held in the appeal 

of .Toy Chandra v. Emperor (1), that the article 

B,joya m harmless, or at all events not 

and Pratikar 

and Stpahir Katha are seditious in the 

"''■°'®sale dennneiations 
of the Administration of Justice in India. 

1 he prisoner being the declared printer 

would be re.sponsible for the .said articles 

unless he can make out on sufficient evi- 

dence, that he had in fact nothing to do 

HID appeared on the 

loth of September 1909, and the Sipahir 

Katha on the 2bth of November 1909 Tli© 
learned Magistrate finds on the evidence 
that he was absent from Rangpur on 
these days and, it IS argued that the know- 
edge of those articles must, tliereW 
be broughc home to him before he can 
be convicted. It appears. Iiowever, that 
Joy Chandra went to jail on the 22nd Decem¬ 
ber 1.IQ , and the prisoner gave his declara- 
tion on the 16th June 1908. Joy Chandra 
came out of jail on the 22nd December I90S 
and evidently resumed In's work. The prisoner 

J*'? August 1909, and 

tl; 38 0, 214; 10 Ind. Cas. 948, 
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the Pratikar appeared thirteen days after. The 
prisoner came back to Rangpur on the 29fch 
November 1909, and tlio Sipahir Katht 
appeared only three days before. It appears 
that he did not take any interest in the paper, 
and was occupied in his own business as 
a photographer and general dealer. Rut ho 
allowed his name to remain on tlie record as 
the printer, and we think lie has not made 
out the bona fides of hia absence from Rang- 
pur. He is, therefore, legally guilty under 
section 121:A, and we confirm the conviction. 
In consideration, liowever, of Ids expressed 
intention to sever his connection with tlie 
paper we reduce hia sentence to what he 
has already suffered. We think the convic¬ 
tion and sentence under section 153A ouglit 
to be set aside. This disposes of botli the 
appeals and the prisoner will be released at 
once. 


(s. c. 3S C. 153.) 

CALCUTTA HIGH COURT. 

Skconu Civil Aimeal No. b;>9 or 1909. 

August 10, 1910. 

Pre^enC—Mr. Justice Woodroffe and 

Mr. Justice Teunon. 

DURGA PRASAD SINGH— Plaintiff— 

Aitellant 

versus 

RAM DOYAL CHOWDHRI— Defendant— 

Rk.SI'ONDENT. 

JijffyHu’ut on inoferiaU not (‘lidencr — Pc-- 

sonol knoivicflijc of Jinijc of jii-ljincnl. 

A jiulirinciit on mat«‘riuls wliii-li arc not 

cvidiMu-c* un'l wliicli liiivi* iMipr->|M Hy iuliniUoil, or 
on the {M-r.sonal kiiowli-dgo of tlic Jmlgo, is wrung in 
law and invalid. 

Vulhibhd V. iftidiisiithnuini, 12 .M. >1115, n.-ferri‘d to. 

Appeal from the decree of tlie Judicial 
Commissioner of Chota Nagpur, dated 
February 26111, 1909, ailirming that of the 
Sub-Judge of Purulia, dated ilarch 31st, 190S. 

Dr. Hash Behary Ghose and Rabu Lalit 
Mohan Ghose, for the Appellant. 

Rabus Gulap Chandra Sarkar and Divarka 
Hath Mitter, for the Respondent. 

JUDGMENT. 

WOODUOFFE, J.—The main ground wliich 
has been argued in this appeal is that the 
judgment of the lower Appellate Court is 
wrong in law, inasmuch as it is based on 
materials which were not evidence and wliich 
have been improperly admitted, It ia not 


necessary to go, with detail, into tlio'various 
P'lint.s on whirh the jti Igiuf^nt of tlio Lnrned 
Judicial Cornrnis.sioner is attacked, it is 
sullleient to point out one or two instances 
which are the grounds for the order which 
1 propose to make. It appears from tlie 
judgment itself that certain h<i..ks wdiich were 
described as te.xt-hnoks, namely, K ibin-on’s 
Land Tenure iieport.'J, Cottons .MHUjoraiiduin 
of Land Tenure in Rcngal and Weh'ter’s 
Report on the Land Tenure of Chota 
Nagpur, were referred to, and, (so far as 1 
under.stand tlie imlgrnent) relied on by the 
learne<l Judicial Coiumi'i.sionei'. 1 hese hooks 
were referre<l to by him after the case was 
closed and the parties had no opportunity of 
dealing with the matters therein mentioned. 
Assuming (as to which I say nothing) tliat 
these reports would have been evidence: the 
Judicial Commis.sioner states that he delay¬ 
ed giving judgment in tlie case, as lie had 
been endeavouring to obtain books of ac¬ 
knowledged authority in relation to the Ijand 
Tenures which were the subject of di.scus.-ion 
in the judgment until he could obtain them 
from Calcutta. I may refer in this e-»iinec- 
tion to what was said in WiUubha v. Madtisu- 
danan (1). 

Then, in the judgment, lie refers to the 
Porahat .settlement and to tlie Set¬ 
tlement Olficer’s report in connection with 
that settlement, though that Settlement Re¬ 
port was not in evidence or referred to by 
the parties. 

Then, there are other matters wliich np. 
pear to liave been relied upon, foi which 
there is no evidence and in respect of which 
the learned Judicial Commissioner appears to 
liave relied upon his own personal knowledge. 
It is stated, for instance in the judgment, 
“that ir. some cases it ia believed that land¬ 
lords have for some years been deliberately 
inducing ignorant tenants to sign documer.ts 
describing themselves as temporary le.ssees, 
ticadars or ijaraitars, with the object of evict¬ 
ing them from their hereditaiy tenancies 
wlieii it is thought advi.sable.'’ There ap¬ 
pears to be no evidence in .support of this 
statement. Tiiere are other passages upon 
which i*eliaiice has been placed in this con¬ 
nection. 

1 am of opinion, therefore, tliat the decree 
of tlie lower Appellate Court must lie .set 

(1) 12 M. -m, 
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aside and the case remanded to the Judi. 
oial Commissioner for a re-hearing in accord¬ 
ance with law and upon such evidence as the 
law allows. 

The costs will abide the result of the hear¬ 
ing of the appeal on remand. 

Tetkom, J.—1 agree. 

Cose remamhd. 


(s. c. 13 Bom. L. R. 29G.) 

BOMBAY HIGH COURT. 

SPEolAL BEN..H. 

Special Bench Case No. 5 of 1910. 

October (>, 1910. 

Presp)7f:^Siv Basil Scott, Kt., Chief Justice, 
Sir N. G. Chnndavarkar, Kt., Judge, 
and Mr. Justice Heaton. 

KMPF^ROR —Appellant 

versus 

VlNAYAK DAMODAR SAVARKAR- 

Respondent. 

Crinihin} P.ocahiro Coi^c {A''t I' oj 18P8), f^. 188— 
Vlcqnl onrsf, rfrcrt of. 

Whoro n man is chorffod in India with nn offence 
under tlio Indian Penal Code, it will not avail him to 
say tlmt he was brought thoro illognlly from n foreign 
country. 

MuhammoA Tuit>ifuf1(h')i v. (^hircn-Fin press, 21 I. A. 
137, distinguislicd. 

Mr. Jardine, acting Advocate GeT.eral,(with 
him Messrs. Weldon^ Wehnkar and KichcUon)^ 
for the Crown. 

Mr. Baptista, for the Accused. 

JUDGMENT.—The accused, Vinayak 

Damodar Savarkar was committed to this 
Court by Mr. Montgomerie, First Class 
Magistrate of Nasik, for trial upon charges 
framed under sections 121,122 and 123 of the 
Indian Penal Code. At the commencement 
of the trial here the accn.®ed said tliat he 
would take no part in the trial but asked 
for an adjournment and for facilities to make 
to the British and to the French Govern¬ 
ments representations regarding wliat he 
contended was his illegal arrest in Marseilles 
after he had escaped from the custody of 
Police Officers charged with the duty of bring¬ 
ing him from England to Bombay. His 
application was refused on the ground that it 
was beyond the province of this Court to do 
anything more than try him for the offences 
in respect of which he bad been committed 
for trial. The trial then proceeded against 
him and other accused jointly charged with 
him. After certain witnesses had been 
examined, Mr. Baptista, appearing for certain 


of the accused, wished to put questions to one 
of the police witnesses regarding the escape 
and re-arrest of Vinayak at Marseilles with a 
view to show that the re-arrest was illegal 
and with the intention of contending thereon 
that the trial of Vinayak was without juris¬ 
diction and that, if so, the trial could not 

proceed against the prisoners charged jointly 
with him. 

The Court upon this heard arguments as to 
what would bo the effect on the trial of proof 
that the arrest was illegal. 

The learned Advocate-General, without 
admitting any of the allegations made regard¬ 
ing the re.arre.st at Marseilles, contended 
that the circumstances of Yinayak’s re-arrest 
were irrelevant. 

This contention is, in our opinion, correct. 

It appears that Mr. Montgomerie, a First 
Class Magistrate at Nasik, upon a complaint, 
duly authorised under section 196 of the 
Criminal Procedure Code and sanctioned so 
far as it concerned offences committed out of 
India under section 18S, issued a warrant 

directing that Vinayak should be brought to 

Nasik from Bombay whore he was expected 
to land on or about the 22nd of July 1910 
to be dealt with according to law. Vinayak 
arrived in Bombay as expected, having been 
sent out to India under the Fugitive Offenders 
Act by a Magistrate in London, and was taken 
to Nasik under Mr. Montgomerie’s warrant. 
The charges against him were there investi¬ 
gated by Mr. ilontgomerie under the pro¬ 
cedure prescribed by the Criminal Law 
Amendment Act, 1908, and he was then com¬ 
mitted for trial to this Court as already 
stated. For the purpose of argument we will 
assume that Vinayak escaped from custody 
at Marseilles and was re-arrested there by the 
British Police under circumstances not 
authorised by the warrant which they held, 
or by section 63 of the Criminal Procedure 
Code, or section 28 of the Fugitive Offenders 
Act. 

The argument based by Mr. Baptista on 
these assumptions is one which had often 
been advanced before but, so far as we are 
aware, always without success. 

Where a man is in the country and is 
charged before a Magistrate with an offence 
under the Indian Penal Code it will not avail 
him to say that he was brought there illegally 
from a foreign country. This appears very 
clearly from Lord Chief Justice Cockburn’s 
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charge to the Grand Jury in The Queen v. 
Nelson and Brand (1). It was held that 
George William Gordon had been by an illegal 
and unwarrantable act arrested and conveyed 
by the Governor and Gustos of Kingston in 
Jamaica to Morant Bay in that island, and 
there placed before a Military Court-Martial 
administering ilartial law in Morant uay 
butnotin Kingston. The Lord Chief Justice, 
however, held that having been brought 
within the ambit of ilartial law lie was 
liable to be tried under it. He said (at pages 
118 and 119): "When Mr. Gordon was 
brought within the ambit or sphere of the 
jurisdiction of Martial law—assuming always, 
on this part of the case, that there was such 
a jurisdiction—it seems to me that it was not 
for the parties administering the JIartial 
law to innuire how he had been brought 
there. I will illustrate the matter by a case 
which lias happened before now. Suppose 
a man to commit a crime in this country, 
say murder, and tliat, before he can be 
apprehended, ho escape.s into some country 
with which we have not an Extradition 
Treaty, so that wo could not get him 
delivered up to us by the authorities, 
and suppose that an English Police-Ullicer 
were to pursue the malefactor, and Hndiug 
him in some place where he could lay hands 
upon him, and from which he could easily 
reach the sea, got him on board a ship and 
brought him to England, and the man were 
to be taken in the iirst instance before a 
ilagistrate, the Magistrate could not refuse 
to commit him. If ho were brought here for 
trial, it would not be a plea to the jurisdiction 
of the Court tliat he Itad escaped from justice, 
and that by some illegal means he^ itad been 
brought back. It would be said ‘Nay, you 
are here; you are charged with having com¬ 
mitted a crime, and you must stand your 
trial. We Uave you to settle with the party 
wlio may liave done an illegal act in bringing 
you into this position; .settle that with liim. 
S') liere, althougli if Mr, G >rdon had bd'^n 
put to death, but had been subjected to some 
xninoi’ punishment, some of tuose scourging-^ 
or other things that we liave heard of in 
Jamaica—if he had come to England and 
bad brought an action for damages against 
Governor Eyre, it my wel l be that a jury of 

(1) Cbaree ot‘Lord Ciiief Justice Cockbiini lo the 
Gland Jury,” -nd Kdn., in tUo case ol' Q-iccn v. Belton 
find p. 11**. 
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Englishmen, presided over by an English 
Judge, would have awarded him exemplary 
damages for the wrong that liad been done 
him: but that doe.s not affect the question 
we are now considering, namely, whether, 
liaving been brought within the ambit of the 
Martial law, he was liable to be tried under 
it. 1 cannot but think that he was.” 

Tlie report of fn re Farisol (’J) affords two 
instances iri whicli tlie same view was taken 
by the Court upon protests being made by 
prisoners as to the illegality of the arrests 
outside the Britisli Islands. In one case tlie 
arrest was in Brussels; in tlie other in Jersey. 

In In re SusL'-nuiih (J) the alleged 

illegality of an arrest in Brussels was held to 
be irrelevant. 

The principle upon which these cases are 
based underlies also section 1''8 of tlie'^^-riminal 
Procedure Code whicli, in that \inayak a 
Native Indian subject, is charged inter alia 
in respect of certain offences committed in 
London, applies to this case. Under tliat sec¬ 
tion it has been iield in Empre’^s v. yiaganlnl 

(4) that a Native Indian subject arrested 
without a warrant by British fndian Police 
in a Native State and brought to Ahmed- 
abad was 'found’ in Abmedabad *so as to give 
jurisdiction to the Magistrate at that place. 

This decision followed tliat of fourteen 
Judge:, sitting in the case of v.^ L'^pex^ 

(5) where it was held tliat a man is found 
for the purposes of Criminal jurisdiction 
under lo A l-fVict.c.ff ,9Pction2l, vherever 
he is actually pre-^ent wlietlier or not he 
has been brought to that place against his 
will. 

Mr. Baptista has, liuwever, relied upon the 
judgment of the Judicial Committee in 
Mnhunuttd YaaifnlUn v. (G) 

as being incoimscent witli tlie Ciises relied 
upon by the prosecution .since the Judicial 
Committee hel 1 that an arrest of a Hydrabid 
subject at a staMon on a lliilway line in the 
Hydrabal State over which the Qaeeii- 
E mpress had no general Criminal jurisdiction 
was illegal an i advise i Hir M ijesty that the 
warrant and arrest and the proceedings there¬ 
on should be set aside. 

It is to ba observed, ho.vever, that the 

,2) ilhSi)) Ti 1. L. K :iiL 

(:J) n B. mul C. -U'D. 

(ij (JSS2) () B. GiC. 

^5) lb')S L, •!. il. C. -IS; 7 CJ.'.. L. C. 131. 

(y) 24 I. A. 137. 
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Lord Cliaiicellnr in delivering judgment was 

CAiefnl to point out thst tlieiT Liordsliips 
■vvero called upon to pronounce tlieir 
opinion as to tlie legality of the arrest, 
hut they had nothing to do with the ques¬ 
tion whether or not if the accused had been 
found within liritish Territory he could have 
been lawfully tried and convicted; nor with 
the consequences of the arrest being lawful 
or otherwise. The judgment does not purport 
to deal witli tlie question whether an illegal ar¬ 
rest in foreign territory vitiates an inquiry by a 
Magistrate into an offence against the Indian 
Penal Code charged against the person arrest¬ 
ed when brought before the Court; nor does 
it appear from the report that the question 
was argued. That has, therefore, no bearing 
upon the question now under consideration. 

For the above reasons we held that both, 
under section 188 of the Criminal Procedure 
Code, as regards offence committed in 
London, and apart from that section, as 
regards offences committed in British India, 
neither the jurisdiction of the Magistrate to 
inquire into tfie case nor the jurisdiction of 
this Court to try it can bo affected by any 
illegality in connection with the re-arrest of 
Vinayak wliich may have occurred at 
Marseilles. 


(s. c. 15 C. W N. 736.) 

CALCUTTA HIGH COURT. 

Criminal Rf.vision Miscellaneous No. G2 

OF 1911. 

May 12,1911. 

JVrvea/: —Mr. Justice Caspers/, and 
Mr. Justice Sharfudilin. 

RUDOIjF STALLMaN—Petitioner 

versus 

KMPEROR—Oi'i’OsiTE Party. 

F.rtraiUtinn .If/ (XT i,f 1003), 3—Dnil -Iliyh 

Courtis poirci\ 

Tho KKtrutlition Act [)iovido8 for bail to bo fur- 
iiifjliotl by persons accused of certain crimes, and tho 
matter i.s one u liicb must be regulated by the pro- 
vi.slon.s of tfie Ci imiual Prooeduro Code. The High 
C<iiji t has ttic fnilest liisorotion in tho matter but 
regaiil must b(‘ liatl to llu* |)rovi8ion3 of section 496 
aji i llio cin-iiiiistiijicea of the case. 

Itule granted upon the District Magistrate 
of 2LBergannah8 to show cause why the 
amount of security demanded should not be 
varied or reduced. 

b ACTS.—The petitioner was arrested 

under section 4 of the Extradition Act at the 


instance of the German Government. He 
was produced before a Deputy Magistrate 
of Alipur who directed the petitioner to fur¬ 
nish two sureties in the sum of Rs. 5,000 each 
in addition to his own recognizance and cash 
deposit of Rs. 2,000. 

Against that order the petitioner obtained 
this rule. 

Messrs. Jackson, K. N. OhaudhuH 
Mr. Chippendale, for the Petitioner. 

Mr. Kenrick, K. 0., Advocate-General for 
the Crown. 

JUDGMENT,—The question arising for 
our determination in this Rule is, whether the 
amount of security demanded from the 
Petitioner should be varied or reduced. 

The petitioner IS the subject of certain 

proceedings under the the Indian Extraditiou 

Act of 1903 pending before the District 

Magistrate of Alipur. When he was first 

arrested and produced in Court on the 

27th April 1911, a sum of Rs. 2,000, out 

of the properties found with him, was given 

to him in order to enable him to furnish cash 

security of that amount. Subsequently, on 

the 9th May last, the security was increased 

by Rs. 10,000, namely, two sureties in the sum 
of Rs. 5,000 each. 

The Extradition Act provides for bail to 
be furnished by persons accused of certain 
crimes, and the matter is one which must 
be regulated by the provisions of the 
Criminal Procedure Code. We have the 
fullest discretion in the matter; but regard 
must be had to the provisions of section 496 
and the circumstance? of the present case. 

Now, section 496 coupled with the form 
given in the Schedule to tlie Code (Form 
XBH, Sch. V) contemplates two kinds of 
security, namely, (1) the simple recognis¬ 
ance of the principal, and (2) security with 
.sureties. The word '‘bail” is properly 
applicable to the second kind of security and 
that is the meaning which has been attached 
to the word in the practice and procedure of 
tlie Courts. The vernacular expression for 
bail is quite different from that for personal 
recognisance 

The question, therefore, is whether, in 
all the circumstances of the case, we should 
vary or reduce the amount of bail for rupees 
ten thousand demanded. 

The accused is a stranger in this country. 

AVe are not concerned to inquire why or how 
he has come to India, but we may consider 
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the difficulties of his position to a reasonable 
extent. It seems to us that five or ten 
thousand rupees is too heavy a sum for him 
to find security to that amount. 

The amount which appears to us suit¬ 
able in the present circumstances, regard 
being had to the improbability of tlie ac¬ 
cused obsconding during tlie present inquiry, 
is rupees three thousand, that is to say, he 
will furnish two sureties in the sum of 
Rs. 1,500 (rupees fifteen l)undred) each for 
appearance at the proceedings, and the bond 
will he, miitalis mutandis, in the Form given in 
Schedule V of the Criminal Procedure Code. 
The cash deposit of Hs. 2,000 will remain in 
custody of tlie Court. 

The Rule is, therefore, made absolute in 
these terms. 

Let tlie record be sent down at once. 

]{ute made absolute. 


(.«. c. 2 M. W. X. 305.) 

MADdAS HKJH COURT. 

CiUMiNAL Revision No. 187 of 1911. 
(taken it No. 1(1 OF 1911.) 

April .1, 1911. 

Present: —Mr. Justice Sundara Aiyar, 

MAOIRA NAGADU alias AVALU 
SUBBADU, alias CHALLA RAMUDU 
«/msVEERABHAURADU— Accosed 

EMPEROR —Oi’i'OSiTE Party. 

Crimimd Procedure {June (.-let 1'«»/1898), <•. 110 — 
JIabitual oJfciuIer—Xo conviction for an offence (Kjain.tt 
property recently coniinitled — EvidcncC'-^Securily for 
tjuoil hcliaviour. 

When- (ho fjjily cviilenuo a^(uinst a irtkoji was that 
)m 3 was f<aiiid iiitlih" himself in a hush and when his 
ptTfcon was .soarcln'd certain urliclos, not claimed hy 
liim tt> be his own, were founil uiiun him, there is no 
presuinjition that he was there with a \’iew to com- 
niit an offence, so that he may be deemed to be u 
“liabitual offender” within the meaning' of section 
110 of tlie Code of Criminal Procedure. 

ORDER.—Tile District Magistrate’s order 
does not set out the evidence on which 
NaguJu alias Subbadu was directed to give 
security for good buliaviour. The judgment 
of the Deputy Magistrate does not show 
tliat there is evidence which could be re¬ 
garded as sufficient in law to justify the 
order. The Deputy Magistrate .says that 
the accused is a Katliira,” that he is of 
bad character, that lie left his gang with¬ 
out permission, that he was seen on the 
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night of the Oth June in a prickly pear 
bush with four otlier.s and that he have 
been there only ‘ with a view to commit 
crime” and, wlieu hi.s per.<oi. was pearched, 
certain articles, which lie did not claim as 
bis own, were found on liirn. He was not 
charged with any offence with regard to 
those articles. The accused had been di¬ 
rected to give security for go:Rl behaviour 
in 190c> and tlie Deputy Magistrate ob.serves 
that convictions for theft previrms to the 
order of 1908 having been taken into account 
against him then, they cannot be taken into 
account for pa.ssinga fre-sli order. There was 
no subsequent conviction against him, and 
there is nothing but the suspici(;n arising 
from his being fuuml in a prickly-pear bush 
and his caste to justify tiie present order. 
These facts are quite insullicient to justify 
an order under section llO of the Criminal 
Procedure Code. The accused is an old 
man of seventy, and he admitted his inability 
to find any surety. It is inadvisable to 
pass a fresh order under section 110 without 
evidence of .subsequent information of tlie 
nature referred to in the section. 1 set aside 
the order and direct that the accused Madira 
Nagadu alias Avula Subbadu alias Challa 
Ramudu alias Veerabhadradu be discharged 
from tlie prison and set at liberty. 

Order set aside. 


(s. c. 8 A. L. J. 525.) 

ALLAHABAD HIGH COURT. 

Criminal Revision No. 55 op 1911. 

March 3, 1911. 

Present: —Mr. Justice Tudball. 

KRISHNA NATH TE WARI—Aitucant 

versus 

EMPEROR— Opposite Party. 

Penul Code (.Ic/ XLV oj I8UU), kc. 303, 3oo—Kid. 
nappiny committed in Bri(i$U territory and offence of 
shoC‘hcatin<j committed in Nepal terntonj—Cv,iijicafc 
granted by Political Officer in Nepal only in respect oJ 
kidnapping—ilagistrate convicts the neensed under 
s. 355 only — Jurisdiction—Criminal Procedure Code 
(Act V of 180S), 1S8, 227. 

K >M13 kidnappoil in HritiVh Imlia uml blioe- 
bcatou within llic tunitory of Nepal Tlio I’ali. 
tical Officer in N«-puI grunted a certilieato under 
section 188. Criminal Pi'oceduro Code, to the effoec 
that a charge under section 303 of the I’emil Cotie 
ought to Ik? inquired into against tho accused in 
British India, The Magistrate who tried tho case 
acquitted the .accused under section 303 but convicted 
him of shoe.beutiug under section 355 of the Codes 
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lli'lil, ihni till.' Afa^ristratc had jurisdiction to convict 
ilio accuvc«l mwlcr section H55. Tlie certificate 
j'ranttMl hy the Political OlHcer under section 18S of 
tlio Criminal Proce<Uire Code, in respect of a certain 
set of facts, covered everv charge which the facts 
disclosed in the proceedings would suffice to sustain. 
'I’lie Magistrate was nut restricted to the section 
which was mentioned in the cc-rtificate. 


Criminal revision against the order of the 
Magistrate, tirst class, of Benares. 

Mr. Satya Chandra Mukerjiy for the Ap¬ 
plicant. 

The Aasiblant Oovenimenl AdvocatCj for the 
Crown. 


JUDGMENT.—One Kheru Lai Baiiia 
made a complaint against the applicant 
Krishna Nath Tewari and certain other 
persons to the elfect tliat he had been 
seized by the servants of Krishna Nath 
Tewari in the village of Bhagwanpur 
which is in British territory, and had been 
conveyed by them across the border to the 
village Bairihwa in Nepal territory where- 
aftar he had been placed before Krishna 
Nath Tewari, the latter ordered his servants 
to shoe-beat him. Krishna Nath Tewari 
is a British subject, but in recent years has 
taken up his residence in the above-mention¬ 
ed village across the Nepal territory. Ac¬ 
cording to Kheru Lai, the complainant, the 
kidnapping was aided and abetted by the 
accused Krishna Natli Tewari. It will be 
seen tliat part of the transaction took place 
in the British territory and part within the 
Nepal territory. An application was made 
to the political Officer in NVpal who granted 
a certificate under section 18^^, Criminal 
Procedure Code, to t)»e effect tliat the 
charge under section Indian F*enal 

Code, again.'i't Krishna Nath Tewari, was one 
which ought to be irKiuirecl into in British 
India. The Magistrate wlio has tried tlie 
case, while finding tliat Kheru bal was kid¬ 
napped as stated, held tliat there is nothing 
to show that that had bepii done witli the 
knowledge and sanction of Krishna Nath 
Tewari. He, therefore, acquitted him of the 
ott'ence under section 3t)3 read with section 
1U9, Indian Penal Code. He found it proved 
that when Kheru Lai was placed before 
Krishna Nath Tewari, the latter, as a matter 
of fact, had the man shoe-beaten. He, there¬ 
fore, convicted him of the offence under sec¬ 
tion 355 read with section 109, Indian 
Penal Code, and sentenced him to a fine 
of Rs. 20. Krishna Nath Tewari has now 


come in revision to this Court, and it is 
urged that inasmuch as the certificate grant¬ 
ed by the Resident in Nepal relates only to 
the offence under section 363 of the Code, the 
Magistrate had no jurisdiction to convict the 
accused of an offence under section 355, Indian 
Penal Code, which is not mentioned in the 
certificate. It is quite clear that the offence 
of kidnapping was committed within British 
India, and that, really, in respect of that 
offence, no certificate was necessary. But, 
as in the course of the transaction of which 
complaint was made, the applicant had com¬ 
mitted an offence under section 355, Indian 
Penal Code, a certificate was certainly 
necessary as he was a British subject who 
had committed the offence in the territory of 
a Native Prince. The facts disclosed in the 
complaint and in the proceedings which led 
up to the grant of the certificate clearly dis¬ 
closed the offence of which the applicant has 
been convicted. It is true that the charge 
was one which was entered as an offence 
under section 363. But it seems to me quite 
clear that tlie certificate granted under sec¬ 
tion 188 was only necessary to enable the 
whole matter to be inquired into in British 
India. In my opinion it cannot prevent the 
Court making the inquiry or conducting the 
trial from taking action under section 2^7 of 
the Ciiminal Procedure Code. The mere 
circumstance that the offence under section 
3(:3 alone was entered iji tlie certificate does 
not necessarily lead to the conclusion that 
that rertificafe was granted for the purpose of 
trial only on that a enlarge and not in re.spect 
to any otlier offence disclosed by the facts 
proved. In my opinion the certificate granted 
under .section 188 in respect to a certain set 
of facts will cover every cliarge wfiich the 
facts di-jclosed in the proceedings will suffice 
to sustain, .n my opinion tliere is no force 
in the contention of the applicant. The 
certificate is granted on the allegation of 
cei’tain facts which constitute the charge 
against, the accused and the Magistrate is not 
re-*ti‘icted to the section which is mentioned 
in the certificate hut at the utmost to the 
facts. The conviction under section 35>, read 
with section 100, Indian Penal Code, is per¬ 
fectly legal. Tlie application is, therefore, 
dismissed. 

AppUcatiun disuiisst'd. 
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(s. c. 8 A. L. J. .S5«.) 

ALLAHABAD HIGH COURT. 

First Civil Appeal No. 28-1 op 1909. 

March 2, 1911. 

Present: —Sir John Stanley, Kt., Chief 
Jastice, and Mr. Jnetice Banerji. 

PATKSHRI PARTAB NARAIN SINGH 
—Defendant—Appellant 

versus 

NAGESHAR PERSHAD PANDE 

AND OTHERS—PLAINTIFFS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s.ll-Suif 
for posscHsion—ifortgmje from an osfennblc ou'ner 
purtij Plea of estoppel not raised by mortyayee—Suit 
by mortijayce —Res judicata —Transfer of Property -IcI 
(IV of ltt82), 41— Bona fulo transferee—Trrinsferce 

making no inyuiry as to his transferor's title. 

R niortgajfod tlio property in dispute to y. P 
brou^'ht a suit against R un<l X for possessioii an<l 
i^’s title was denied therein. The result of the Hnal 
decision in tlnit suit was that P ^ot u decree for 
possession. X lljon on the strength of his mort^oige 
brouj'ht tins suit for sale of the property aixl 
])leado<l that P was estopped from denying Jiis title 
as mortgagee; 

Ileld, that y could set up this plea in the former 
suit. As he did not do so, the decision in that suit 
ojierated as res jndicuta. 

S when the mortgage was executed by R, tlid 
make no impiiry as to R's title. Ho used to live in 
the same locality and lend money to the family of R. 
Apparently he was acciunfnted with all the circum¬ 
stances of R's family: 

Held, that he c<juld not claim to be a bona fule 
transferee without jiotico within the meaning of 
section 41 ot tho Trun«fer of Property Act, 1882. 

A Iransfcreu from an o-stonsihlo owner eun defeat 
the real owner only if after taking reasonable care 
to ascertain that the transferor has power to make 
the transfer, he acts in good faith. 

First appeal from a decree of the Additional 
Subordinate Judge of Gorakhpur. 

Dr. Tej Bahmlnr Sapru (with him Mr. 
Motdal Nehru), for the Appellant. 

Mr. Govind Pershad (with him Mr. Sundar 
Lai), for the Respondents. 

JUDGMENT.—This appeal arises out 
of a suit brought by the plaintiff-respondent 
for sale upon a mortgage executed by one 
Rudra Narain Singh on the ’Jlst of January 
1895. The property whic'h the plaintiffs seek 
to sell for realisation of the amount of the 
mortgage is a share in the village Siondih. 
The plaintiff.s’ allegation in that tliis village 
belonged to Babn Cliet Singh and was sold by 
him to his wife Dulhin Rup Kunwari in the 
year 1847; that Dulhin Rap Kunwari was 
the owner of the property and continued to be 
so till her death in 1887, and that upon her 
death it was inherited by Rudra Narain Singh 
a.s the next heir to her husband, he being tho 


nephew of diet Singh. One Bisliun Sliukul 
obtained a money-decree against Dulhin Rup 
Kunwari and in execution of it cau.sed the pro¬ 
perty in question to be attached and advertised 
for sale. Before the sale could take place, how¬ 
ever, Dulhin Rup Kunwari died, and after her 
death Rudra Narain Singh first executed a 
usufructuary mortgage on the 14th of March 
1893, and subsequently, in lieu of the amount 
secured by that mortgage, the mortgage of 
the 21st of January 1895, on which the pre¬ 
sent suit is based. It is said that with the 
money raised by Rudra Narain Singh he 
discharged Rup Kunwari’s debt to Bishun 
Shukul, re-paid other debts and defrayed tho 
expenses of her Gaya Shradh. The defendant, 
Raja Pateshri Partah Narain Singh, is the 
Raja of Basti. He brought a suit against 
Rudra Narain Singh for posse-^sion of several 
villages, one of which was the village Saon- 
dill. The defendants to that suit were Rudra 
Narain Singh and various transferees of the 
property including the present plaintiff. He 
claimed a declaration that he was entitled to 
the property and he prayed for possession of 
it. His claim was dismissed by the Court of 
first instance but this Court decreed it, and 
the decree of this Court has been affirmed by 
their Lordships of the Privy Council. Intliat 
suit it was held that by virtue of a saprudnania 
dated the 21st of Mirch 1S4S, executed by 
^'^het Singh and a \Vill of Musamniut Rup Kuii- 
wari made by her in 1858, the Kija of 
Basti became entitled to the property held by 
Rup Kunwari, and that Rudra Naraio Singh 
had no right to it. In the present suit tlie 
plaintif seeks to go behind the decision in 
that suit. As has been stated above, he was 
placed in the array of defendants. In the 29tli 
paragraph of his written statement he con¬ 
tended that the then plaintiff, that is, the 
present appellant, the Raja of Basti, had no 
right whatever to <iuestion the validity of the 
transfers made in his favour. He referred 
in specific terms to the transfers made by 
Dulhin Rap Kunwari and the hypothecation 
of the disputed villages by the defendant first 
party, namely, Rudra Narain Singh. An 
issue was framed to the effect whether tho 
Court-fee was insuliicieut, tho suit being for 
possession by avoidance of the transfers made 
by Rup Kunwari and Rudra Narain Singh 
This issue proceeded on the assumption that 
the suit was also a suit to avoid tho transfers 
made in favour of the present plaintiff. The 
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issue wus (leeierl hy the Court of first in- 
stiuire afjainst the defendants to that suit and 
no exception was taken to that decision in 
(he Appellate Court. The result of the final 
decision in tliat suit was, that the present 
appellant, the plaintiff to that suit, was dec¬ 
lared entitled to tlie property claimed by him, 
and it was further declared that lie had a 
right to recover possession of it from Rudra 
Naraii) Singh who was then in possession, 
i’he (piestion of the title of the plaintiff to tliat 
suit was one of the material questions in the 
case and it was determined in favour of the 
plaintifl against the present plaintiff 
who was a party to the suit. It is true 
that no specific mention of the mortgage 
now in question was made in the judgment 
in that suit, hut we think the present plaint- 
ill, as defendant, did raise thequestion of the 
validity of the mortgage in his favour and 
was entitled to do so with a view to resist the 
plaintiff's claim for establishment of his 
title. Ho could assert, as he does now, that by 
reason of the operation of the rule of estoppel, 
the tlien plaintiff, the Raja of Basti, was 
precluded from setting up his right to tlio 
property mortgaged to him ; but he did not 
d^' so. We think that it is too late for him 
now to assert that the decision in the former 
suit to which lie was a party and which has 
become conclusive as between all person.s who 
were parties to it, should he ignored in the 
present suit and the (luostion of title of the 
appellant, Raja I’ateshri I^irtab \arain 
Singh, should he considered and determined 
independently (;f that judgment. It having 
Iieen held between the parties to the 
pi-eseiit .suit that Raja Bateshri P«rtab 
Narain Singh and not ftii Ira Naraiu 
Singh is entitled to the property in question, 
it was not, in our opinion, open to the Court 
in this case to hohl otherwise. 

On the merits also we are of opinion that 
the plaintdTs have no case against the appel¬ 
lant, Kaja Pateshri Bartab Xaraifi Singh. 
As we have said aliove, and as w’as f->und in 
the previous suit, the Uaja of Basti acquired 
all absolute interest in tlie property field l»y 
Dulliin Rup Kunwari by virtue of the 
U'lnin of 1J:-1S, and the Will of Rup Kunwari 
uf IboS. It may be tliat the supriKlniiwu is 
not binding on Rup Ixiinwari as she 
was not a party to it and as a sale-deed had 
been executed in hoi’ favour before tlie date 

/if (It'* /./// ;•.»■/■ liTjf ^^’’dl mT le 


by her, and by virtue of it RijaSitU Bakhsh 
Singh, the father of the appellant. Riji 
Pateshri Partab N^a^ain Singh, beeme the 
owner of the property upon her de^th. She 
died in 1887, and, therefore, on the date on 
w'hich the mortgage novv in questiin wis 
executed, the owner of the property was 
Raja Sitla Bikh.sh Singh or the appellant. 
Raja Pateshri Partab Narain Singh and 
not Rudra N’arain Singh, who made the 
mortgage. 

The Court below was of opinion that the 
mortgage i.s bindig on the appellant inas¬ 
much as Rudra Narain Singh’s name was en¬ 
tered in the revenue papers after the death 
of Rup Kunwari, and he was the ostensible 
owner of the property. The learned Subordi¬ 
nate Judge apparently relies on the provisions 
of section 41 of the Tran.sfer of Property 
Act, but he overlooks the proviso to that sec¬ 
tion, which is to the effect that a transferee 
from an ostensible owner can defeat the real 
owner only if after taking reasonable care to 
ascertain that the transferor had power to 
make the transfer, he acted in good faith. 
There is nothing in thi.s case to sliow that 
the plaintiff made any inquiry whatever to 
ascertain the title of liis mortgagor, Rudra 
Narain Singh It is true, the name of Rudra 
Narain Singh was entered in the revenue 
papers, but if inciniry had been made, it 
would have appeared that at the time wlieii 
mutation of names was applied foi’, objections 
were preferred on belialfof the Raja of 
Ba.sti and that the name of Hudni Narain 
Singh was entered simply because he was in 
possession. Furtfier inquiry as to Rudra 
Narain's title Wiiuld have led to tlie discovery 
of the fact that there was a ilk by virtue 
of which the Rija of Bisti was the owner of 
the property after the deatli of Rup Kun¬ 
wari. It cannot Iia said that tlie name of 
Rudra Narain Singh was entered us ostensi¬ 
ble owner with the c inserit of tlie real owner, 
the R ija of Basti. On the contrary, his name 
was entered in spite of opposition put for¬ 
ward by the Raja. The present plaintiff is 
a person wiio has been lending money to the 
family for a long time. He resides in tlie 
same locality and was apparently acquainted 
with all the circumstances of the families 
concerned. He cannot, tlierefore, claim to be 
a O.-Hit fiilc transferee without notice so as to 
he in a position to defeat the title of the real 
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The only other ground on which Mie learn¬ 
ed Subordinate Judge has decreed the plaint¬ 
iff’s claim is, that the money which the 
plaintiff advanced to Rudra Narain Singh was 
applied to the discharge of debts due by Rup 
Kunwari. That circumstance, however, would 
not make a mortgage made by Rudra Narain 
Singh binding on the appellant. 

For the above reasons we are of opinion 
that the plaintiffs are not entitled to a decree 
against the appellants for sale of the village 
Saondih. We accordingly allow the appeal, 
and so far vary the decree of the Court below 
that we dismiss the suit for sale of the village 
Saondih as against tlie appellants. The ap¬ 
pellants will have their costs in both Courts. 

Appeal decretJ. 


's. r 15 c. \v N. 717.) 

PRIVY COUNCIL. 

Appeal fkou the Allahabad High Court, 

May J., 1911. 

Present '.— Lord Macnaghten, Lord Robson, 

Sir Arthur Wilson and Mr, Ameer Ali. 

DtTRGA KUNWAR —Plaintiff— 

Appellant 

verstis 

ilATHUHA KUNWAR and others— 
Defendants Respondents. 

lucl, que,'(ion oj — \y'ciijlit to he atfuclied to oinuiou 
ol Trial Judtjc—Strofiij of lAaintifi—yot rchutUd 
—Personal leMtimonij of tlefendantr. 

I’ho pUiiutifT dUO(t to rocovor ccriaiu j(’'vellt*ry, 
or its vuhic, allogocl by licr to have been deposited 
^^■ith the di'tendutits (who were husband and wife tor 
safe custody She protlucod receipts purporting ti> 
be signed on behalf of the defendants by their 
son for tlio jewels ljut the defendants alleged these 
^vere forgeries The defendants denied the deposit 
and said that the only jewels they had received from 
the plaintiff had been deposited with them by way of 
.security for two loans Ks. 2,500 and Rs. 1,000 res- 
pectivciy they bad made to her. In support of 
this story they produced promissory notes for those 
amounts purporting to be signed by the plaintiff, 
Avhich she in lier turn dcnomiced as forgeries: 

Held, that the dispute being one of fact, great 
weight natunilly uttaelied to the finding of the Trial 
Judge, that the evidence as to the notes did not 
suflicc to displace the ease of the plaintiff in regard 
to the jewellery, especially in the absence of any 
tlcuial by the defendants and their son, and that the 
case of the plaintiff had not been I’ebiittcd 

Appeal from the decree of the Allahabad 
High Court, dated November 2l8t, 1906, re¬ 
versing that of tl »0 Additional Sab-Judge of 
Moradabad. 


Sir R. Finhiy, ’K. 6'., Mr. Coicel and Mr. 
Bhagwandin Du'te, for the Appellant. 

Mr. L. DeGniyiher, K. C., and Mr. Rosi, for 
the Respondents. 

JUDGMENT. 

Lord Roi;30n. —The appellant was plaiiitilV 
in this action and obtained a decrea in her 
favour from the Additional Subordinate .Judge 
of Moradabad in January 190o, whici) has been 
reversed by a decree of the High Court at 
Allahabad. 

The appellant’s action was to recover cer¬ 
tain jewellery alleged by her to have been 
deposited with the respondents (who were 
husband and wife) for safe custody, or 
Us. 29,000 their value. She produced receipts 
for this large quantity of jewels, purporting 
to be signed on behalf of the respondents by 
tlieir 80C, Sfieo Narain Singh, wbicli the re¬ 
spondents alleged to be forgeries. 

The respondents denied this deposit and 
said that the only jewels they liad received 
from the appellant had been deposited with 
them by way of security for two loans they 
bad made to her of Rs. 2,50u and Ks. 1,000 
respectively. In support of tliis story they 
produced promissory-notes for those amounts 
purporting to be signed by the appellant 
which the appellant in her turn alleges to be 
forgeries. 

The dispute is, therefore, one entirely of 
fact, and under such circumstances great 
weight naturally attachs to the finding of the 
Trial .Judge. The High Court, however, on 
appeal, directed that the evidence of a witness 
not called before the Trial Judge should be 
taken, and no that evidence, together with 
the genera) facts of the case, they canie to a 
conclusion opposite to that reached by the 
Trial Judge 

The appellant, Mnsanimat Durga Kunwar, 
was the mistres.s of one Chaudri Dhayan Singh 
who died in 1S9S. Da»’ing his life she lived 
with him in a separate portion of his family 
dwelling-house, and af ter hi.s death she continu¬ 
ed there with his wirjow Jamna Kunwar and 
his son-in law U iaram Singh. Forsome time 
they kept on good term‘d, but disputes arose a^ 
to property and tlie appellant became soli¬ 
citous about thesecurity of her jewels. Accord¬ 
ing to her story, she then decided to send the 
bulk of them, amounting to more than Rs. 
3O,000 in value, for safe custody to the re¬ 
spondents, who were relatives of Chaudri 
Dhayan Singli, ))ut on Ijad terms with his re- 
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latives. This, she says, she did by the liand 
of her servant Himia (who was a niece of the 
female respondent Mathura) at the end of 
January 1903. Afterwards, on some date in 
I ebruary of the same year, she succeeded with 
much difficulty in getting away from the house 
whereshehad been living with the late Dhayan 
Singh’s family, and went to live at a house of 
her own. Acting under the advice and 
with tlie assistance of the respondent Amir 
Singh she, on the 9th June 190.i, instituted 
proceedings against Jumna Kunwar 

and Uharam Singh in respect of a zemindari 
called Phulpar which had been bought with 
her money. Her I’leader in this litigation 
was the Pundit Pirthi Nath whose testimony 
plays an important part in this case on her 
behalf. This gentleman is a lawyer in un¬ 
doubtedly large practice and is described by 
the Additional Subordinate .lurlge as ‘'a res¬ 
pectable and independent witness” and “a 
Pleader of uncommon itjtegrity and reputation 
for independent character.” He testifies that 
before the appellant Iiad left Dhyan Singh’s 
family, Amir Singh told iiimthatherorn.impnts 
had already been sent to his (Amir Singh’s) 
house. He adds that the first expenses of the 
litigation were defrayed by the sale of 
some of her jewels which were brought 
to Cawnpore by Amir Singh, and an 
other witness, Chaudri Chandrabans Singh, 
for sale. The coirespondence be^wepn 
Pirthi Nath and the appellant also shovvs 
that in January 1901 the appellant was 
demanding a I’eturn of the jewels from 
Amir Singh and was being met, as she 
says, by promises as usual.” As a result 
of this Pirthi Nath .says he saw Amir 
Singh, who told him that he would return 
the jewels after the Phulpar litigation was 
over, and begged him (Pirthi Nath) to 
remove the appellant’s suspicions as to 
his intentions in reference to her jewels. 
The Phulpar ease was compromised on 
the 14th January 1904, but the jewels were 
not returned. 

The respondents say tliat in Marcdi 
1903 and in December 1903 the appellant 
had given to Amir 8ingh tlie two promis¬ 
sory notes for Rs. 2,500 and Us. 1,000, 
mentioned above, which still remain unpaid. 

It is clear, Iiuwever, that the appellant 
received a large sum of money on the 
Phulpar compromise, and was certainly in 
a position then to redeem her jewellery if 


it had in fact been pledged to secure these 
notes. Instead of demanding that this should 

be done, Amir Singh himself gave her a 
promissory note for Rs. 1,000 to secure money 
payable to her by Dharam Singh, and the de- 
mands by the appellant for her jewellery 
during this period, which are evidenced 
by the correspondence, met with no written 
refusal or explanation on the part of the 
respondents. 

Evidence of similar admissions by both 
respondents was given by one of their rela¬ 
tives, Chaudri Chandrabans Singh. He 
spoke also to conversations with Jot Singh, 
a son of Amir Singli, in which Jot Singh 
.said the jewels would beret rned,andon be¬ 
half of his parents asked Rs. 3,000 as a fee 
for keeping them. It also appears, both 
from gome apparently genuine correspondence 
and from the evidence of Pundit Damodar 
Oat, that Jot Singh was actively con¬ 
cerned in the dispute as to the jewels, and 
ma'^le varying promises in reference to 
their return. It is unnecessary to deal 
here with this evidence in detail. It is 
enough to say that, if believed, it amply 
establishes the appellant’s case, and was 
certainly strong enough to make it in¬ 
cumbent on the respondents to meet it 
by personal denials. 

Notwithstanding this, neither Amir Singh 

nor his wife Mathura Kumar (who was said 

to have received the jewels personally), 

nor Jot Singh ventured into the witness-box 
at the trial. 

Another important witness was Himia, 
who, according to the appellan'', had 
carried the jewels to the female respond¬ 
ent. No doubt, she ought, prima facie^ 
to have been called by the appellant, but 
she was a relative of the respondents; 
she had left the appellant’s service some 
time previously, and had been summoned 
by the respondents, whose conduct suggested 
that tliey were going to make her their 
witness. It was not unnatural, therefore, 
that the appellant should leave them to 
call her, but they did not do so. Under 
these circumstances, their Lordships think 
that the Additional Subordinate Judge was 
well justified in giving credence to the story 
told by the appellant and corroborated by 
witnesses of whose respectability and credit 
he had perhaps e.xceptional advantages for 
forming an opinion, 
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The respondents appealed. In the n.ean- 
time Himia had died, but they asked and 

obtained leave from the High Court to take 

the evidence of one Amir Husain, This 
witness was called before the Subordinate 
Judge of Jforadabad, and depo.sed that he 
had himself written the disputed promi, 5 sory. 
notes and had seen the appellant sign 
them. There are some contradictions and 
peculiarities about the evidence on behalf 
of the respondents in regard to these notes, 
which cast a good deal of doubt on its 
value, but, without placing too much reliance 
opa such discrepancies, their Lordships are of 
opinion that^ the evidence as to the notes 
does not suffice to displace the ease of the 
appellant in regard to tl.e jewellery, especial¬ 
ly in the absence of any denial by tlie re¬ 
spondents and their son Jot Singh. 

Their Lordships feel unable to concur in 
the view of the High C’ourt that there was 
nothing established in the plaintilf's case 
which called for a reply from the defendants. 
Standing alone it was a strong ca.se. All 
that the respondents liave put against it i.s a 
denial by their son Sheo Narain of his 
alleged signature to the receipts for the 

.. I on a cuiiateral 

(luestion, CI 2 ., the two promissory-notes. On 

the question of the signature to the receipts 

the Additional Subordinate Judge had the 

means, which he appears to have u.se.i of 

testing Sheo Narain’s handwriting, and In's 

opinion was adverse to Sheo Narain’s evi- 
dence. 


On tbe question of tbe promi.ssoiy-notfc.s 
the respondents’ case wa.s supported by tbe 
evidence of three .vitne.sses. Two of them 
Oanesh. Lai and Umed Singh, are men of 
low position. Ganeshi Lai's evidence is 
analysed by the Subordinate Judge and is 
shown to be of a character far from sati,^- 
factory. Umed Singh was a servant of Amir 
feiijgh, and Husain was, to say the least, a 
somewhat belated witness, considering that 

the genuineness of the promissory-notes was in 

issue at the trial. 

Under such circumstances it is impossible 
to overlook the signiHcance attaching to the 
refusal of the respondents and their son Jut 
bingh to enter the wimess-box. It raises a 
presumption against them which Hu'-ain’.s 
evidence, and the rest of their case, certainly 

do not dispel, and on the whole, their Lord- 


bC: 


ship.s think that the judgment of the Trial 
Judge shouhl he allowed to stand. 

Their Lordship.s will, therefore, humbly 
advise His .Majesty that this appeal should 
lie allowed, the decree of the High Court set 
aside, and that of the Subordinate Court 
restored witli costs in both Courts. The 
respondents will pay tbe co.sta of tbe appeal, 
but they will be entitled to set-off in respect 
of the co.sts of tbe appellant’.s petition to 
udmit further evidence wliicli wa.s tli.smi.s.sed 
on tlie f>tli February lu.st. 

Solicitors for tbe Appellant: Mcssra. Unn- 
k'^n, FnnJ and 

Solicitors for tbe Re.spondents: Messrs. 

Burrow. U<tgf>rs and Xevill. 


(-. ■. I.'j \V. X. 

CALCUTTA men COURT. 

REori.Ai: Civil, Api'kal Xo. 27 of IbUO. 

April 7, I yi 1. 

/Ve-'C»/:—Mr. Ju.stice Cliitty and 
.Mr .Iii««rice X. Cliatterjea. 
FALM.V J’KIVA DFBVA—uiMtcroK- 

AIM'KLLA.NT 


ier.<Hs 

DHARMA UAS DFB SAHMA— 

1 *K:’:T( 0 .\’EK—RksPONDENT. 

n ill — Pi'oiif — l' I r III lull — Un ml irrit I III/ —(luft’i II I/I I'Ilf 
cvjn’if ii'it rifi-'l iiml lint l■ ■>’<^■^^lalnlm•'l-Ojiiin'oii ii"f 
II hnifsil'Ie. 

'I'liD propoinulis til a Will sliould lu•l)^'c Oi tlu satis:- 
faelioii <j1 jIh- ('oin r l»(*_vunil all iiii.st^ililo duiilit tiiac it 
wa-* c'.x.Hiircd in acc-ordaiH-i’ with law and tiiat the 
testana-;it the tiini' of th«‘<‘.\<‘iu(ioii wa.s iti a htate 
of iiiiiKl :iiid liody to be ahh’to I'xri-ute the Will and 
to fully a|ij»r(*ciatt‘ wliat )io was doing in tlie dis¬ 
position Ilf his propertv. 

'I’lie opinion of the Bovi'rimuMif export in hand¬ 
writing who was not t;alli‘<! and, thori'foro, not cross- 
ovaniiiiod, I.s inadiiii.ssiblc* in oviilotieo. 

Appeal from the decree of the District 
Judge of Ganhati, dated Xovember 9tli, 
1908. 

Biibu Jdilu Xafh KnujiluJ, for the Appel* 
lanr. 

Moulvi ^nr/chlin Ahmed and Mr. N. Burda^ 
lai. for tbe Respondetit. 

JUDGMLX r.—Thi.s appeal arises out of 
a petition of Dlmraina Natli Deb Sarmu for 
Probate of an alleged Will of Narendra 
Xu'-ayon Surma, dated the ;:4th of Jnista 
IJ 5 A oavaf lia^ been filed by Musammat 
Padma Priya Debya, tbe widow of tbe de¬ 
ceased Narendra Xarayan, The learned Judge, 
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after considering the evidence, has ordered 
that Probate should issue, and the caveatrix 
has appealed. 

Narendra Narayun died on the L*5th of 
1315, Sunday, at night. He is said to 
have executed this Will ou the previous day. 
He died of cholera with which disease he was 
attacked on the 24th of Jnista, the Saturday. 
In these matters of Probate it is essential that 
the propounder of a Will should prove to the 
satisfaction of the Court beyond all poa.sibIe 
doubt, or, as it has been said in a well-known 
case which is often cited, he must “satisfy the 
conscience of the Court,” that the Will was 
executed by the alleged testator, that it was 
executed in accordance with law and that the 
testator at the time of the execution was in a 
state of mind and body to be able to execute 
the Will and to fully appreciate what he 
was doing in the disposition of his property. 
The question before us is, whether in this case 
the propounder has discharged this onus. 
After hearing the Pleaders on each side and 
carefully reading the evidence, wo are of opi¬ 
nion that he has not. In the first place, as 
to the testator’s condition of mind and body, 
be was, as we have said, seized with cholera, 
and it is suggested that though in the throes 
of that disease he still was able to summon 
the propounder, who was his nearest male re¬ 
lation, to get him to call in writers and wit¬ 
nesses, to dictate this Will which covers a page 
of foolscap paper, to have a draft prepared, to 
have the Will fresh copied and then to execute 
it. To show that the testator was in a posi¬ 
tion to do this, having regard to his condition 
and the illness from which he was suffering, 
very cogent evidence would have to be call¬ 
ed. We have on the record the evidence of 
Dharma Nath Deb and of the writer Bali 
Narayan Choudury and of the witnesses. But 
they say very little with regard to the condi¬ 
tion of the testator’s mind or body. AH they 
say is that the testator was in his sound senses. 
That is hardly, in a case of this kind, suMi- 
cient. Then, there are material discrepancies 
in the evidence of the witnesses themselves, 
particularly with regard to the removal from 
the house of all the moveable property and as 
to a list of the property being prepared when 
it had been removed into the courtyard: they 
do not agree with regard to the making of 
this list. Again, there is an element of doubt 
as to whether the Will was legally e.xecnted 


in the sense that it was executed by the tes¬ 
tator in the presence of the witnesses. We are 
left in some doubt as to whether they actual¬ 
ly saw the testator sign or whether he saw 
them sign. Their e.xact positions are not pre¬ 
cisely stated: the testator is said to have been 
reclining on a cot just within the door of his 
house, and the witnesses are said to have bsen 
under the eaves in the courtyard—whether 
they could see or not does not appear. Then 
there is some doubt with regard to the sig¬ 
nature itself. The signature is extremely 
like the one on Ex. A, which was made by the 
testator 15 years before. The similarity is very 
striking indeed—so striking as to cause sus¬ 
picion. We may say that the learned Dis¬ 
trict Judge was clearly in error when he took 
into consideration the opinion of the Govern¬ 
ment expert in hand-writing, who was not call¬ 
ed as a witness in the case and, therefore, not 
subjected to cross-examination by the other 
side. The opinion of the expert was clearly 
inadmissible under those circumstances. Then 
we have a fact which appears from the Will 
itself, the fact as to the death of the testator’s 
SOD. In the alleged Will the testator is made 
to say, 1 had a male child, but it lived only 
for two months and then died.’ That would 
rather indicate death at some distance of time. 
One of the witnesses, Bali Narayan, say.s that 
the child died 4 or 5 days before the testator. 

The mother, however, and the child’s uncle 
who are in a much better position to give evi¬ 
dence with regard tosuoh mattersand who were 
under no inducement to tell an untruth,—both 
swear that the child died the same day as 
the testator, that is to say, on the Sunday. 

If that is so—and there is no reason to dis¬ 
believe that evidence—it is impossible th^t 
the testator should have made such a remark 
in hi.s Will, which (be it remembered) he i.s 
said to have dictated; he must have known 
whether his child was alive or dead at the 
tims he dictated the Will. Under those 
circumstances, it appears to us that there 
are considerable elements of suspicion in the 
case and that Probate ought not to issue to 
the petitioner. 

We accordingly set aside judgment and 
decree of the learned District Judge and dis¬ 
miss the application for Probate with costs 
in both Courts. We fix the hearing fee in 
this Court at three gold mohttrg 

Appeal allowed. 
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CALCUTTA HIGH COURT. 

Applications for leave to Appeal to the 

PRIV? COONCIL. 

Nos. 4 TO 9 OK 1910. 

December 10, 1010. 

Piesent: —Afr. Justice Mookerjee and 
Mr Justice Coxe. 

HANGA CHANDRA DHAR— Plaintii k— 

Petitioner 

versu/i 

JAGAT KISITORK ACHARVVA 
CHOWDHTrRV— Dekenlant— 
Opposite PAl{T^. 

Civil P.rH'€iJ>nv Code (Ari V (■/ I‘K)S). 110 a..O 0. 

XLV, i\ 4 —Connolidadon of units—Pecnitlnrii rahiatiov 
— Appeal—Pvivy Coiinrll. 

WIjuiv oci'l.'^in cases arc iiiecl fo^otlicr an»l decitl* 
ocl by Iho same juilgnjciit, and the fundamental 
t(UCRtiou in the cases, which goes to the root of tlm 
mutter, is common t(» nil the suits, they should he 
treat'd as consolidated for the purposes of pecuniary 
valuation for appeal to the Privy Council, Jilthotigh 
a substantial (picstion of law arises in some of the 
eases only, and not in the others. 

Applications for leave to appeal to the 
Privy Council. 

Ilabus Gohind Chunder Dey Roy and Onnada 
Charan for the Petitioners. 

Babus Dwarka Nath Chnckerhttttu and Satis 
Chunder D/tose, for the Oppo.site Party. 

JUDGMBNT.—This is clearly a case 
governed by Order XLV, rule 4, of the Code 
of Civil Procedure of 1908. The fanda* 
mental question in the cases, which goes to 
the root of the matter, namely, whether the 
plaintiffs are the reversionary heirs of the 
last full owner, is common to all the suits. 
It is further not disputed that th« cases were 
tried together and decided by the same judg¬ 
ment. But it is suggested that because a 
substantial question of law arises in some of 
the suits, rule 4 is not applicable. In onr 
opinion, the case falls within the principle 
of the decision of this Court in the case of 
Jongulkuhn'e v Jotendro Mohun 'Pagore (1), 
which is in accord with Khafah AshannUa v. 
Karoonamnyi (2), Ruinafk v. Cimham (3) and 
Deonarain Singh v. Ouni Singh (4), and has 
subatantiaily been approved by the Legisla¬ 
ture in role 4. For the purposes of pecuniary 
valuation, the cases must consequently be 
treated as consolidated. 

A certificate will, therefore, be granted. 

(1) 8C, 210. 

(2) 4 C. L. li. 125. 

(3) 11 C. 740. 

(4) 34 0. 400. 


i'OT 

ilOKAr.rA.S 1'. fHANrilBAI. 

Tin’s order will also govern tlio .ipplicati^ni.H 
for leave to appeal to His Majesty in Council 
Nos. 5 to 9 of 1010 in wliicli certificates will 
also be granted. 

fjeare granted. 


(>. «•. 4 S. b. lb 22.‘>.) 

SIM) J1M)ICIAL COMMISSIONKK'S 

COURT. 

Civil Spit No. 301 of IPOO. 

(Ictober 3, 1910. 

Air. Leggatt, A. J. ('. 
COKAT.DAS JKTHANA.M)—I'lAiNTiiT 

versas 

CHANDiBAI WIDOW or TOLARAM and 

ANOTHER—Defendants. 

IfinJu l.niv — Partiliun- llvidencc 
— I'leSHitiptiioi —liunit'll <>J i>ni(iJ-^PiiitilItm of pint — 
Ayrecuu nt to sepnrah-—CoiKhift i>f mvinher.-t—Sfafvtni nt 
in )f'i7?— Aihnissibilitij—Evidence A'd (/ oflh'i'Z), s. 32 
— Consti'iti'lion of ducunicnl — ('<*»'oi Ivchnirtil trrms of 

Hindu Laiv. 

There can be no partifieu with*/ut an intention lo 
.separate and thouudi .such an intention may bo 
Butisfoctorlly proved by evidence of conduct, direct 
proof of an intention to remain united will outweigh 
many acts which, though they may be more consistent 
with a stntc of i)artitlon, are not entirely inconsistent 
with a state of union 

It is open to a family- to effect ])artition of jmrt 
only of tiie family property and leave the remainder 
undivided. 

Muthusami Mndaltar v. Xalli:ku Liintha }fudalioy, 
!*< M. 41R; and Tottempndi Vcnkataratnoin v. Totteinpudi 
Shesluamma, 18 H. 611; Apj^ivier v. Raina Suhbu 
Aiyar, 11 M T. X 75; 8 W. R. (P. C.) 1, relied upo?i. 

Vaidyanath Aiyar v. .liyasamj/ Aiyar, 32 M, 
191; -9 M. L. J. 94; 6 M. L. T. 49; 1 Ind. Cas. K)8, 

distinguished. 

An ogreemem io se)iarato is suflicient lo efToci 
partition; acfual division of the property is not 
necessary. 

.ippoiiVr v. li/ima Snbhn Aiyar, 11 M. I. A. 75; 

8 W. R. (P. C.) ]; ilnsammat Porhafi v. Cluiudti 
YuuHi7fib 11 Pom L. R. 878; 6 A. L J. 597; 5 M. L. 
T. 427; 13 C. W. N. 98“; 3 Ind.Cas. 195; 31 A. 112; 10 
C. L. J. 121 and Balhisheii This v. lUnn Xuroin Sabn, 
30 C. 738, relied upon. 

'Fho (piestion wliether inoniU;rs of a joint llimln 
fainilv have sejvarated or not is a question of fact to 
be decided according to the particular eircumstances 
of eacli case. 

Where an estate was originally ancestral ami 
belonged toa joint Ilimlu family, the prosuinjUion is 
that it remains joint and he who alleges the contrary 
must prove partition or acts of seitaration. 

Mnsamuuit ChcctUn v. P.nhoo Mihren hall, 11 M.F.A, 
3fi9, followe«l. 

Ceshcr of comtnensality, separate loilging, separate 
use of immey for an apparently separate buaim-.s.s 
and the conduct of the parties are all items of evi¬ 
dence which must bo taken into account and to which 
due weight must be attached. 

iianesh Dult 2'hakoor v. Jenach Thakoonini,‘3l C. 202; 
ORom. L. R.l; 31 I. A. ICj 14 M. L. J. 1;8C. W. N. 140; 
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a deceased co-parcener 

bn . licnn.l Ins l.rotl.ers ^ere livin^r, earning and 
bol.l.ng property separately, is not, eWdence of 
snpnrat.rn,. as it is not admissible under any elauso of 

AMiena TIindu uses about himself nr bis propertv 
onus u-b.cb have a special technical meaning in 
l indn Law. lie must, hi the absence of evidence to 
Ihe con rary, bo held to attach to those terms tlieir 
H^ecml technical meaning. 

Mr. Wadhiimal, for the Plaintiff. 

Mr. Hnrchandrai, for the Defendants. 

JUDOMENT.-PIaintiff in his plaint, as 
nnalJy amended, seeks for_ 

(rt) a declaration that the property shown 
in the schedules annexed to the 
plaint was the joint property of 
plaintiff and his brothers, and that 

plaintiff is the owner thereof as solo 
survivor; 

possession of the properties sliown 
in Schedule C in possession of de¬ 
fendant 1: 

(r) for an injunction restraining defend¬ 
ants from interfering with the 
property, or recovering money from 
the arbitrator or debtors or rent 
from the tenants; 

(d) and for costs. 


[1911 


(h) 


Plaintiff alleges that at the death of his 
father Jethanand, Jethanand’s brother 
Vers.rnal anti Laid,and, and Jetlianand’s 
sons, Tolaram and Cholirmal and plaintiff 
formed a joint Hindu family; that Chotirmal 

T 1 ioa’* ^ on the 26th 

July 190:5 Jiamal was appointed arbitrator 

and on the 21st October 1908 he divided the 

property between Versimal and balchand and 

Jethanand’s heirs, butnot between Jethanand’s 

heirs, inter sr, as he was forbidden to do 

so by the reference; that Tolaram was joint 

with plaintiff and died about 6 months ago 

leaving plaintiff as .sole survivor; that defend- 

ant No 1 claims the property ns lieire.es under 

the Will and defendant No. 2o)nims that her 

husband was separate fmni his brothers 

that Tolaram executed the Will when he 

was not in a .sound state of mind and 

owing to the undue influence of defendant 

No. 1; that Tolaram had no power to make 

the AVill which is void; that defendants 

are attempting to induce the debtors to 


recognize them as the persons entitled to the 
property. 

Defendant No. 1 in her written statement 
contended, inter alia, that plaintiff and 
deceased Tolaram were separate in estate, 
that plaintiff was not in possession of the 
property, but after Tolaram’s death has, in 
collusmii with the arbitrator, taken posses¬ 
sion of if; that the defendant No. 1 is entitled 
to the property both under the Will and 
as the widow of a .separated Hindu; that 
lolaram was in a sound state of mind and 

Tu * influence when he made 

the Will; that the property was not joint and 
plaintiff has no cause of action; that Versimal 
and Lalchand were separate from Jethanand; 
that before the referpnee to arbitration 
the parties thereto were already separate, 
the arbitrator being only required to divide 
the property by metes and bounds. 

Defendant No. 2 in her written statement 

centended that Versimal and Lalchand were 

separate from Jethanand, and Tolaram. 

Chotirmal, and plaintiff were separate inter se, 

that the parties to the reference were already 

separate and the effect of the award was merely 

to divide the property by metes and bounds, 

that plaintiff has obtained possession of 

property by collusion with the arbitrator, 

that defendant No. 2 clai ms to be owner 

because her husband Chotirmal was 
separate. 

The following issues were settled:— 

1. Does the suit lie, and is it duly 
stamped for declaration and injunction 
instead of possession or partition of the two 
properties? 

2. Were the sons of Jethanand separate? 

J. Were the properties Nos. 2, 6, 7 and 
8 of the .schedule to the plaint and the 
jewellerj', and if .so what jewellery, theseparate 
estate of Tolaram? 

d-. Did Tolaram make a valid Will of these 
properties in favour of defendant No. 1? 

5. In any case can they be claimed as 
heiress by defendant No. 1? 

6. Were the Rs. 10,000 cash and the 
jewellery,and if s > what je*vellery,the separate 
estate of Chotirmal? 

7. Can the.se properties be claimed as 
heiress by defendant Nos. 2? 

8. Is defendant No. 2en''itled to one*third 
of the remaining propertie.sP 

As I have alraily fmol that plaintiff 
has really asked for possession, and a? plain t- 
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iff has paid the necessary Court-fee, issue 
No. 1 does not arise. 

Plaintiff haviti;? compromised with defend¬ 
ant No. 2, issues 6, 7 and 8 are dropped. 

I find on all the remaining issues in 
the negative, for the following reasons:— 

Issue 2 is tlie important issue in the 
ease, for, if the finding on that issue is in 
the negative, I'olaram had no power to make 
a AVill affecting joint property, and the 
widows of plaintiff’s deceased brothers have 
no riglits of ownership. 

A large number of authorities have been 
quoted on both sides in order to sliow what 
is, or is not, proof of separation, but I tliink 
it is clear that each case must be treated 
on its own merits. Certain general principles 
are, no doubt, applicable to all cases, but the 
value of each kind of evidence must differ 
with differing circumstances. 

Cesser of commensality, separate lodging, 
separate use of money for an apparently 
separate business, and the conduct of the 
parties are all items of evidence which must 
be taken into account and to which due 
weight must be attached, but the <iuestion 
still remains, what do these various items 
of evidence prove in the circumstances of 
the particular case. There is no doubt that 
where an estate was originally ancestral 
and belonged to a joint Hindu family the 
presumption is that it remains joint and 
ho wlio alleges the contrary must prove 
partition or acts of separation; Musamm'it 
Cheetha v. Bnhao Miheen [.all (1). 

It has been laid down hy the Privy 
Council tiiat ces.ser of commensality in an 
element which may properly be considered 
in determining the (luestion whether there 
lias been a partition of joint family property 
but it is not conclusive. Gane^ih Duff Thakoor 
V. Jewach Thakoorani (2). 

In Mumri Vtfhoji v. Makund Shivaji Xoik 
Oolnfkar (S), it was held that the conduct 
of the parties to that case proved a tacit 
agreement of enjoyment according to their 
shares. In tliat case, however, the several 
branches of the family had lived separate 
for forty or fift}'' years, had enjoyed during 
that period separate and distinct portions 
of the family property or portions of (he 

property in regular rotation—had dealt 

U) 11 M. I. A. 309. 

(2) 31 C. 26.*: 6 Bom. L. R, I; .31 I. A. 10; 14 M. L. 

J. 8; 8 C. W. N. 140. 

(3) 10 B, 201. 



witli the separate portions in every respect 
as their own property, and in the .siiivey 
records the land.s were entered in the 
names of tlie several hranches in respect 
of their separa e shares. There was, tliere- 
fore, in that case, evidence far stronger 
than can he found in the pre.^ient ca-e and, 
as I shall .«ihow later, even the evidence 
of tlii.s kind wliicli we have i.s, in this 
ca.se, mucli weakened by other consideration-^. 

ilr. Ilarachandrai contended that there 
has in this family been partial partition and 
that tlie presumption is that tliere has been 
entire partition, and lie relies on the case of 
} aidjfn7iafhn Atyar v. Aiynsawy Aiyai- (4) hut 
there is no doubt that it is open to a family 
to effect partition of part only of the family 
property and leave the remainder undivided. 
Muthusaun Mmhluir v. Xallaku Cnntlut 
Mudaliar (.")) and Toffejnpudi Vpukdfaniftiaini 
V. Tuffernpudi Shesfiiainarn (iJ). And the 
same is clear from the ruling in Apporier 
V. Rama ii^ubOd Aiyar (7) which is also 
an authority for the proposition, that 
an agreement to separate is sufficient to 
effect partition, and that actual divi¬ 
sion of the property is not r.eces- 
sary, and where the members of a 
family agree that the joint family property 
shall belong to and be enjoyed by tiie different 
members of the family in specified shai’es, 
the effect of it is that, as to the property 
so dealt witl., tliere is a division of rights; 
the status of the family is elianged, (he 
tenancy of the property severed and con- 
verted from something, to u<:e the language 
of the English law, like a joint tenancy into 
a tenancy in common, and tlie previously 
undivided family became hy operation of 
law divided. Musamiuat Parhati v. Cha^dri 
Kaunihal (S) and Balkishen Das v. Pam 
Naraiu Sahn (9). 


In the present case the joint family 
consisted originally of Versimal, Laicliand, 
Jethanand and Jethanand’s sons Tolaram, 
Chotirmal and Gokaldas. Jethanand died in 
1897 and in 1908 a reference to arbitration was 
made, Jiaraal being appointed arbitrator. By 


(4) 32 M. 191; 19 SI. L. .1. Oi; o .M. L. T. 49; 
-108. 

(5) 18 M. 418. <0) 18 H. Oil. 

(7) n .M. I. A. 7 j: 8 \V. R. (P.O.) 1. 

(8) 11 Bom. 0 . R. 87S: 0 A. L. J. ;"97: M, 


427: 13 C. W. X. 987; 3 li. l C:i<. 19-.; 31 
C. L. J. 121. . 

(9) 30 C. 738. 
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Ilia award he separated the shares of Versiinal 
and Lalchand from that of the sons of 
Jethanand and from each other, bat did not 
effect partition among the sons of Jethanand, 
and it is contended by Mr. Wadhumal that 
the sons of Jethanand remained undivided* 
Such a position is perfectly possible and 
intelligible. In Dnrga Dei v. BalmahtnJ (10) 
where by an award the property of a joint 
Hindu family was partitioned, one share 
being given to the uncle and one to the two 
nephews and nothing was said as to the shares 
to be taken by the nephews, it was held on the 
evidence that the nephew« still continued 
joint, but an agreement amongst the re¬ 
maining co-parceners to remain united must 
be proved like any other fact. Bala Bax v. 
liuhhmahai (11). 

It is then necessary to consider carefully 
the facts of the present case, the conduct of 
the parties, and their intentions as appearing 
from their conduct. Mr. Ha»^chandrai admits 
that there is no direct proof of actual parti¬ 
tion, but a.sks the Court to infer partition 
from the conduct of the parties. Their conduct 
must, therefore, be scrutinised with some care 
and it is necessary to bear in mind that before 
holding it proved that the family did parti¬ 
tion the property, we must be satisfied that 
the parties definitely intended to do so. 
There can be no partition without an inten¬ 
tion to separate, and though such an inten¬ 
tion may be satisfactorily proved by evidence 
of conduct, direct proof of an intention to re¬ 
main united will outweigh many acts which, 
though they may be more consistant with a 
state of partition, are not entirely inconsistent 
with a state of union. 

There is not much dispute about the facts 
in the present case, though the parties differ 
widely as to the inference to be drawn from 
those facts. The following facts are all 
either admitted or proved by unimpeachable 
evidence: — 

IJefore 1S97 the family consisted of Ver- 
simal, Lalchand, Jethanand’s sons Tolarara, 
Chotirmal and Gokaldas. 

In 1807 Jethanand died leaving the others 
still undivded. There was a family business or 
harkhana in the name of Jethanand Nennmal 
in which all were interested. Jethanand 
lived separately from Versimal and Lalchand 

though they were admittedly still joint. Up 

(10) 29 A. 93; 3 A. L. J. 683} A. W. N. (1906) 287. 

(11) 30 C. 725; 5 Bom. L. R. 462; 7 C. W. N. 042; 
30 T. A. 130. 


to 1899 Tplarum used to draw froni the 6rm 
Bs. 100 a month for bis expenses and Ohotir- 
mal Rs. 50 and plaintiff Gokaldas Rs. 30. 
In 1900 plaintiff and his brothers began to 
live and mess separately and when they did 
so plaintiff’s allowance was increa.sed to Rs. 50 
a month. All sums drawn by plaintiff and 
his brothers were entered in the Brm’s books 
in the account of Jethanand Nennmal, Ver.si- 
mal and Lalchand each bavin? a separate ac¬ 
count; in Jethanand’s account, however, the 
entries mostly show by whom the money is 
drawn. In 19 0 Versimal and Lalchand each 
drew Rs. 20,000 from the family business and 
Tolaram drew Rs. S, 000 and Chotirmal and 
plaintiff who was then a minor each drew 
Rs. 7,000. Up to 1905 Tolaram drew all to¬ 
gether about Rs. 19,000 and plaintiff drew 
about Rs. 8,7u0, while Chotirmal who died in 
19« 4 had up to then drawn about Rs. 7,400. 
The sums they used in the purchase of hundts 
or deposited in the Bank, and plaintiff and 
Chotirmal each made his deposit in the name 
of himself and his wife making the money de¬ 
posited payable to either or the survivor: and 
Tolaram bought immoveable property and had 
the sanads transferred to the name of his wife 
before he died. These sums of money were 
kept quite separate from the joint estate and 
the profits accruing from them do not appear 
any where in the f.^raily books. On the 15th 
January 19u3, plaintiff wrote Ex. II to Tola¬ 
rara calling upon him to hand over the keys 
of the safe in plaintiff’s house, and to remove 
his goods from the house. On the 20th Tola¬ 
rara, through Sir. Crouch, sent the reply (Ex. 

3) in which he said that the house in which 
plaintiff was residing and the safe to which 
he referred were joint property and the inter¬ 
est of Tolaram was equal to that of plaintiff, 

Jn 1904 Chotirmal died and the expenses of 
his illness and funeral were debited to the 
account of Jethanand Nenumal in the family 
books as had been the expenses of Tolaram’s 
illness twoyears before. Chotirmal had been 
getting an allowance of Rs. 50 a month, but 
after his death his widow (defendant No, 2) 
received only Rs. 25 a month. In 1908 by a 
reference dated the 26th July Versimal and 
Lalchand and Tolaram and plaintiff and de¬ 
fendant No. 2 appointed Jiamal arbitrator. In 
that reference (Ex. I)iti3 stated that Jetha¬ 
nand and Versimal and Lalchand were joint 
in busine.ss property, etc.,’ and it goes on to 
say that disputes have arisen between the 
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parties to the reference **concerninfif settle* 
ment of the business partnership, separation 
from each other in property, business, etc., 
partition of property moveable and immove¬ 
able, ffoods and chattels, money, ornaments, 
cash,etc.” ]*ara. No. 2 of the reference states in 
expre.sa term.s that tlie arbitrator has no posver 
to decide disputes, if any, existing between the 
heirs of Jethanand and the reference provides 
that the partition shall be between Versimal 
of the first part, Lalchand of the second part 
and the heirs of Jethanand of tite third part. 
In his award, dated the 2lst October, the 
arbitrator stated that he was app.iinted to 
decide disputes regarding tlie partition of the 
joint property of the joint family; he decided 
that Jethanand and N'ersimal and Lilchand 
were members of a joint Ilinda family In 
paragraph 4 be states, 

It appears tliat after Jethanand’s deatli 
the parties have drawn large sums of money 
from the business to their separate account. 
The party of the third part raises a conten¬ 
tion that all the acquisit'ons from the said 
drawings by the parties he put in hotchpot. 
Tlie parties have taken moneys on tfieir 
separate individual account and done business 
on their own personal account independ¬ 
ently of the family business and treated 
themselves separate regarding these separate 
businesses for about 11 years 1 hold that 
it will be unjust, and inequitable to put those 
acquisitions in hotchpot. I disallow the 
prayer of the third party.” 

Para. No 12 enumerates the joint family 
property. Para. No. 14 speaks of the immove¬ 
able properties belonging to the joint family. 

During arbitration proceeding.s, Tolaram 
built on a plot of land now in the possession 
of defendant No. 1; tliere is, however, no 
entry or document about liis getting this 
plot from the arbitrator, and it is not at all 
proved that he intended to treat this as his 
own .separate property. 

In April 1009 Tolaram die<l and the ex¬ 
penses of his funeral were incurred by 
Versimal who gave defendant No. 1 a bill 
allowing the amount due to him. \'ersimal 
al.so gave plaintiff a hill as defendant No. 1 
said she had not the money then, but would 
pay later. Tolaram left a Will stating that 
he and his brothers were living, earning and 
hold ing property separately, but the Will is 
not evidence of separation, for, it is not ad¬ 
missible under any clause of .section 32 


of the Evidence Act nor under any other 
section of that Act; see al.so Toffprapiidt Pen- 
k'ltaraffiam v. lotlernpudi Sheihamrna (12). 
The pre.sent .suit is the result of the disputes 
which arose after Tolaranr.s death. 

There is no doubt that .some of the facts 
which I have detailed are more con.sistent 
with the theory that plaintiff and his brothers 
had separated than with the theory that 
they had not, but I do not think that there is 
anything which isabsolutelyinconsistent with 
the latter theory wliich appears to me to be 
allirmatively proved by the conduct of the 
parties as evidenced by sojiie of the above 
facts. 

The withdrawal from the family business, 
of largo sums by each brother just at the 
titne they begun to live and mess -eparately 
is cei-tainly an indication of partition, as is 
also the deposit of the monoy in the names 
of the man and his wife or the transfer of 
f!<in<td8 to the name of the wife; but it 
cannot he said that eifher of the.se facis is 
utterly incapable of explanation if the 
brothers were not divided. It i.s poa.sible 
that the withdrawals were made so that 
each brotlier might make use of the joint 
funds for the benefit of the joint family 
and that, .subsequently, each brother attempt- 
ed to appropriate to himself the amount 
he had withdiawn and the profits he had 
made while still reraining his interest in the 
joint property, but an attempt of that nature 
would neitlier prove nor effect partition, 
Ce.sser of cominen.sality is evidence of parti¬ 
tion but is compatible with a .state of union. 
The exclusion by the arbitrator from parti¬ 
tion of tlie sums drawn from the family busi¬ 
ness by the parties to the reference would at 
most show that the parties were separate in 
.so far a.s that money was concerned, but it is 
afterall merely adecision by thearbitrator that 
that properry is not to be brought into hotch¬ 
pot, a decision he, as arbitrator, was entitled 
to make even were it never alleged by any 
one that there had been any partition at all. 

It is, moreover, noticeable, as stated by the 
arbitrator in para. No. 4 of the a ward, that the 
suggestion that this money ought to be 
brought into hotchpot, was actually made 
by rolaram, plaintiff and defendant No. 2 
so that clearly they themselves considered 
even that property to he joint. The fact 

tnat defendant No. 2 was a party to the 
(12) 27 M. 228. 
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reference certainly does not show that there 
had been any partition between plaintiff and 
his brothers. If there had been, she would, 
as a party to the reference, be bound by the 
partition, and if thei-e had not been, her 
joinder as a party to tlie reference would be 
unnecessary but would do no harm. It was, 
therefore, obviously advisable to join her, as 
the question whether there had or had not 
been a separation between plaintiff and his 
brothers was not beforethearbitrator:and it is 
proved by defendant’s own witness, Versimal, 
tliat plaintiff and Tolaram botli objected to 
defendant No. 2 being- a party to the 
reference. Ihe fact that Versimal gave a 
bill for the e.\penses of Tolaram’s funeral 
to defendant No. 1 proves nothing. He was 
separated and, provided he was re-paid, would 
not care from whom the money came. 

Again.st tliis somewhat inconclusive evi¬ 
dence we have the fact that, though parti- 
tion ]s alleged by defendant No. 1 to have 
taken place in or before 1J>00, Tolaram 
himself .stated in 1903 that the house in 
which plaintiff lived was joint property and 
in 1908 the parties and the arbitrator all 
stated that the property then in dispute 
was the joint property of a joint family. 

1 hese .statements cannot be explained 
on^ the theory that there had been par- 
tition among the members of the family. 
^Ir. llarchandrai contends that the words 
joint property” and “joint family” 

in the letter (Kxhihit No. 3) and 
in the reference and the award, are not used 
in the strict interpretation put upon them 
when used in Hindu Law, but really connote 
something analogous to a tenancy in common 
hut I think it is clear tliat when a Hindu uses 
about hira.se]f or his property terms which 
have a special technical meaning in Hindu 
Law he must, in the nb.sence of evidence to 
the contrary, be held to attach to those 
terms their special technical meaning. 

The proof afforded by (he .statements con¬ 
tained in Fxhibit No. 3 and in the refer¬ 
ence and award is .still fnrdier fitrengtJiened 
by the fact that the sums drawn by all the 
brothers from ttie family husine.ss were 
entered in one acenunt, and the fact that 
after Chotirmal’s death his widow only got 
half the allowance which he had been get¬ 
ting, which certainly i..oks as if she was 

maintenance. Besides this. 

P aintiff Dokaldas has gone into the box and 


has denied the allegation that there was any 
partition; defendant No. 1. however, has not 
been examined even on commission. It is 
true that her brother has been examined, 
but he IS now only 23 years old and cannot, 
ot course, know what happened in 1900, 
and the partition is alleged to have taken 
place ,n or before that year, and can- 
not be expected to know very much of what 
has happened more recently in the family 
into which his sister has married. Quite 
apart from this, however, I feel no 
doubt on the facts mentioned above that no 
partition or .separation of intere.st has ever 
been effected between plaintiff and his 
brother.,, and plaintiff is now the sole 
survivor of the joint family of which they 
were members. 

From my finding on this issue it follows 
that the properties, jewellery, and cash were 
not the separate estate of Tolaram; that he 
had no power to make the Will he did, and 
that the property cannot be claimed as 
heiress by defendant No. 1. 

Plaintiff has compromi.sed with defendant 

No. 2 and wishes the snit against her to he 
dismissed. 

I. therefore, decree that a declaration do 
issue that plaintiff as sole survivor is the 
owner of the properties shown in Schedules 
A., B., C. and D. annexed to the plaint, and I 
direct that he do recover possession of the 
properties specified in Schedule C. from 
defendant No. 1; and I direct that an injunc¬ 
tion do issue prohibitingdefendant No. 1 from 
interfering with any of the property and 
from recovering any of the cash, hundis^ 
debts, or rents. 

Defendant No. 1 to bear plaintiff’s costs 
and her own. 

The suit against defendant No. 2 is dis¬ 
missed. 

Suit decreed against defendant No. 1. 

(s. c. 4 S. L. 11. 230.) 

SIND JUDICIAL COi\[AIISS10NER’S ' 
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LxmxtaUon^ Suit against Port Trust Jor comi>€nsatioH 
•^onvegancefrom Wharf h Import.yard-Liabilit.j oj 

ffiT-if Q •’f-Limitution Act [Xy »/ 

1877;, Sch. II, Art. 30. 

The word “person” in section 87 of the Kanichi 
Fort Trust Act includes the Board us well as any 
orticer or se^-ant of the Board, and any person acting 
under the orders of the Board. 

Consequently, a suit brought against the Fort Trust 
foi anything done or purporting to have been done 

mpiu-suanceof thoAcbmust be brought within si.v 

months from the accrual of the cause of action. 

A carrier is ono who is employed to carry goods 
for others for reward. It is essential that the con- 
\cyunce oi goods should lx* for hire or rewanl, other, 
wise the person carrying is not technically a carrier. 

Where, forthe convenience of storage till dcliverv to 
cons.giiee the Board of the Fort Trust remove g<;ods 
from the Uharf to their Iniport-Vard and no fee is 
char^^i'ablo for such rcMnoval, bucIj removal iin(Utoru*'o 
IS niercly part of tho act of landing and dcliverv jirst 

as the removal Iroin one part of tho Wharf to another 
would be. 

The Bt.aicl is not,therefore,acting asacarrier when 
taking goods to the Import.Yard for delivery toihe 
consignee and Article 30 of ihe limitation Act does 

not apply to a suit lor compensation for damage done 
to the good.s. 

Mr. Rayiiioml, for tlie Plaintiff. 

Mr. iekehund, for the Defendants. 

JUDCiJILNl,—PlaiiitilT sues to recover 
from defendants Hs. 1. 1.33-7-1 with interest, 
alleging that in February IBJS a Litho- 
Machine was consigned to plaintiff and was 
handed over to defendants by the 11. I. S, X. 
Co,, who received from defendants u clean' 
receipt for tiie same; tliat while it wa.s in 
defendants’ custody part of the machine was 
damaged by the eai-eles.s and negligent 
handling of defendants’ servants; and that 
the cost of replacing tho damaged part would 

be Its. 1,133-7-1; that the cause of action arose 

at Karachi about the end of February when 
the damage was discovered. 

Defendants in tlieir written statement 
contend that the suit is time-barred; that 

the receipt given to the ship does not show 
that every part of the machine was sound: 
that no damage was done to the machine 
while it was in defendants’ custody, nor by the 
careles.s handling of defendants’ servants; 
that the amount claimed is excessive. 

Of the issues framed, the following 

were, by the request of both sides, tried as 
preliminary issues. 

barred under section 87 of 
the Karachi Port Trust ActP 

2. Were the defendants in possession of 
the goods as carriersr If go, is the suit in 


time having regard to Article .30 of the 
Limitation ActP 

I find on the lir^t i.ssue in the atlirmativo 

and on the first part of the second issue in 

the negative, for the following reasons;_ 

The machine with which this suit in 

concerned wa.s consigned to phiintiiT in one of 

the steamers of the H. [. S. N. Co. It was 

landed at Keamari hy defentlants under the 

provisions of the Karaclii Port Trust Act, 

VI of Itb'O, which provides, in .section 32, that 

the Board shall land ail goods from any vessel 

coming to 41 wharf. The Board gave the ship 

what is called a clean receipt, whicli is one 

on which no apparent injury to the goods is 

noted, as required in the form of receipt 

given in Schedule C of the Act. Plaintiff 

contends that the fact that a clean receipt was 

given sliows that the damage was not done on 

board the ship, but must have been done 

while landing the goods or while conveying 

tliem from tlie wharf to tiie Import-Yard. 1 am 

not now concerned with the question whether 

such a contention is correct, but must assume 

that it is, while considering tiie (luestion of 
limitation. 

For reasons whicli 1 will give wlieii 
discussing the .second issue, 1 think it is clear 
that defendants, when conveying the goods 
to the Import-Yard, were not acting as 
carriers; but tliat such conveyance was a 
necessary part of tiie ian.ling of the goods 

and their delivery to the plaintiff. This being 

so, there can be no doubt that all that defend- 
ants did for tiie purpose of landing and de- 
livering tho goods, was done, or purported to 
be done, under the provisions ot sections 32, 
37, 43 and 40 of tlie Act, and. therefore, it was 
done, or purported to be done, in pursuance 
of the Act within the meaning of section 
St. But that section provides that no 
suit shall be commenced against any person 
for anything done, or purporting to liave been 
done, in pursuance of the Act after si.v months 
from the accrual of the cause of action of such 
suit. The plaint states that the cause of 
action arose at tiie end of February lff07, 
and as tlie suit was not filed until the l4th 
October 1905, it is apparently time-barred, 
ill. Raymond for tiie plaintiff, however, con¬ 
tends that the word “person” used in section 
87 does not include tho Board, and points out 
that in tho very next .section the Board is 
spoken of as distinct from any servant or officer, 
and that throughout the Act tho body of 
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1 rnstees, a3 a body, is al ways referred to as the 
Board. I think, however, that the word 
person” in section 87 must be deemed to in¬ 
clude the Board. The word is not deGned in 
the Act, but we Gnd in the General Clauses 
Act, Bombay Act I of 190that the word 
person shall include any Company or Associa¬ 
tion or body of individuals whether incorporat¬ 
ed or not; and, according to sections S and 4 of 
the Act, the word person is to be so interpret¬ 
ed in any Act whether passed before or after 
Bombay Act I of 1904, unless there is some 
thing repugnant in the subject or context. 
I think there is no ditGculty in giving the 
word person such a meaning in section 
87 of the Karachi Port Trust Act. There 
appears to be no valid reason why the Board 
should not have the privilege of special notice 
and a special period of limitation which is 
undoubtedly enjoyed by the servants of the 
Board under the provisions of the section in 
question. The same principle would apply 
to a Municipality, and we Grid in section 167 
of the District Municipal Act, Bombay 
Act IH of 1901, a provision that no 
suit may be commenced against a Muni¬ 
cipality or against an ollicer or servant of 
a Municipality or against any person acting 
under the orders of a Municipality for 
anything done in pursuance of the Act 
after 6 months from the date of the 
Act. The word person in section ,'^7 of 
the Karachi Port Trust Act is not qualiGed 
as it is in the Municipal Act and is wide 
enough to include the Board a*’ well as 
any nlGcer or servant of the Board, and 
any person acting under the orders of the 
Board, and 1 must, therefore, hold that a suit 
brought against the I’ort Trust for any¬ 
thing done or purporting to have been done 
in pursuance of the Act must be brought 
within six months from the accrual of the 
cause of action, and this suit having been 
brought after the expiry of that period is, 
therefore, time-barred. 

1 now turn to the question svliether the 
Port Trust are carriers, within the meaning 
of Article 30 of the Limitation Act, when 
conveying goods from the wharf to the Im¬ 
port Yard. After careful consideration, I am 
decidedly of opinion that they are not. It 
i.s, no doubt, open to the Port Trust to 
enter into a contract to carry goods and in 
that case they would undoubtedly be carriers, 
but such a business is not contemplated by 


the Act, and it would not bs carried on in 
pursuance of the Act. Part V of the Act, 
from section 29 to section 59, relates to the 
powers and duties of the Biard. Sec¬ 
tion 32 provides that the Bjard shall land 
and ship ail goods from and in any 
vessel coming to the wharf and shall pro¬ 
vide for the convenient shipment and land¬ 
ing and storing the goods. Section 43 gives 
the Board power to frame a scale of charges 
for landing, shipment, storage, and removal of 
goods, and for use of wharves, and for services 
to be performed by the Board or their 
servants. SecM'on 46 provides for the deten¬ 
tion of the goods till the charge are peid, 
and declares that charges in respect of goods 
to be removed ai-e payable before the goods 
are removed. Section 49 provides that the 
Board may remove at the risk and expense 
of the owner to a warehouse, within or 
without the premises of the Board, goods left 
unclaimed for Gve days. Section 56 gives the 
Board power to frame bye-laws for regulat¬ 
ing the removal of goods within and from 
the premises of the Board. 

It is noticeable that under these sections 
the j oard is authorised and required to land 
goods and to <;hip goods and is authorised to 
remove unclaimed goods within or from the 
premises of the Board and to charge for that 
remove, and is authorised to make bye-laws 
for removal within or from the premises, 
but is not auth* rised to charge for removal 
within or from the premises except in 
the special circumstances covered by sec¬ 
tion 49. There being a special provision 
in ti at .section authorisinga fee for removal 
in those circumstances, a charge for any 
removal not covered by that section is by 
implication prohibited, for, otherwise, the 
section would be quite supertluous; for, all 
removals including the removal of unclaimed 
goods and the charges therefor would be 
authorised and governed by the bye laws 
framed under section 56 and by the scale 
framed under section 43. Section 56 
authorises the Board to make bye-laws for 
removals within and from the premises and, 
therefore, su< h removals are perfectly legal, 
but they may not be charged for, except as 
provided in section 49. The removal from 
the wharf to the Import Yard of the goods 
to which this suit relates was not being made 
under section 49 and, therefore, no fee was 
chargeable: and. indeed, we Gnd that.according 
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to the scale of charges framed by the Board 
under section i3, the fee charged, if delivery 
is taken at Keamari, is exactly the same as 
the fee charged if delivery is taken at the 
MansHeld Import Yard. So far then as 
the conveyance of the goods from the 
Wharf to the Import Yard is concerned, the 
Port Trust was not carrying them for hire. 
In the Imperial Dictionary a carrier is said to 
be one who is employed to carry goods for others 
for a reward. In Wharton’s Law Lexicon a 
carrier is defined as one who undertakes to 
transport the goods of other persons from one 
place to another for hire. It is essential that 
the conveyance of the goods should be for 
hire or reward, otherwise the person carrying 
the goods is not technically a carrier. In the 
present case, then, as no fee was charged or 
chargeable for the conveyance of the goods, 
the 1 ort Trust were not acting as carriers. 
Indeed, I think it is plain that the goods are 
not conveyed to the import Yard for the 
benefit of the owner or consignee, but for the 
convenience of storage by the Board. Space 
at the wharf being limited and the provision 
there, of sutlicient stomge, a matter of ditii- 
culty, an Import Yard is provided at a place 
where more space is available. There goods 
are conveyed and stored and there delivery is 
made to the consignee, but the conveyance to 
the Import Yard and storage there is merely 
part of the act of landing and delivery just as 
would be the removal of the goods from one 
part of tlie wharf to another and their ar¬ 
rangement in a pile in order to make room 
for other goods. The B )ard is not. there¬ 
fore, acting as a carrier wlien taking goods 
to the Import Yard for delivery to the con¬ 
signee, and Article 30, therefore, does not 

apply. 

As, however, the suit is barred under sec¬ 
tion t)7 of the Karachi Port Trust Act I dis¬ 
miss the suit with costs. 

Suit dishiissed. 


(s. c. 4 fc;. U H. 2-W.) 

SEND JUDICIAL COMMISSIONER’S 

COURT. 

Skcond Civil Ain-eAr, No. 32 ok Il'j:». 

October 21, lyiU. 

Pregeufi^Ur. Hayward, J. C., and 
Mr Waley Cohen, A. J. C. 
TOTAIjUAS and anotuei;—A iptLUNit 

vermt-fs 

L'TIJMAL rilAKUMAL — Respondeni’, 

Ufxro', CoHifruction of — MurUjffje’iUcrcc </ on 

atra. d Decree ijU iuy personal reined>j us I'-cllas remedy 
against inoi tya,je-t prop, rty—l>ers»H<d remedy not post. 
ponrt—Dnty ofe.ieciilion Conrf in interpretiuy tUcree 

—Mort^dijee s 1o jiCf'SfjKot t'einc(hj, 

A inong:igi-.(l(,‘ciue on an arbitraiion award 
provided that a certain sum of monev be paid to ih.- 
clccree.hohlcr in instalments and tim't on default in 
the |>ayment of an\- two eou.secinive instalments 
the docroc.holder would be entitled lo recover the 
nhole stim at once out of tlie properties mort<ntged 
;iud trom the jtid-'iin nt.deliior p. isonallv. Tlicre 
«us no cxpix'ss I>iovision p si|*oning the jtcrsonal 
remedy to the remedies against tin" mortiraged pri>. 
pertv. Default was made in the payment of the 
instalments and the decree-holder then sought eve. 
cutlon against moveable propert\- other than the 
mortgaged properties. The judgment-debtor objected 
that the personal remedy must be posliioncfl to 
the remedies against the moilgmged projK-rties: 

Held, that thetloiTee-hohler was eatitle.l to . uforce 
the pei^onal remcly before apjdying for eiiforcemenl 
ol the decree aguinstihe mortgaired properti.-s. 

0/'i7cr Dicta. 

JVr Hayvard, J. C .— 

There is no absolute rule piweming a mortgag.-e 
from obtaining a decree eomprisiiii' both an in- 

d. pcndoni personal remedy and i-emedies airainst the 
inorljraj^i’d iJi-opurty. 

V f'.'Int'T-', A. W. 

( JK)b) 7; A L. J Uo, ivfcrrcil lo 

The goiuwal prineipleof Knglish' Law is that a 

mortgagee has, in ilefuult of express agivcineni to 

the contrary, u personal remeily for the rocoverv of 

the mortgage-deU imlepemlontlv of his rcinc’dies 

a^mmat the mortgaged j.ro|)erly: this genen.l principle 

of hnghsh Law is applicable in ju'oceedings aceordiii- 

tojiiafiee, o<iuity and good conscience in .Icfaulc of 

usage or Acts of the Legislature. 

V Joyns/icf, 2 Ijom. Jl. C. K. 3G 

utid ndfiaiu II ebbs V. Wdltani lesfer, 2 Dom II C 
It. 52 refened to. ‘ ' ' 

Per lialcy Co/un, A. 

As long as a dccix'c stands, on an execution apnli- 
catiuD the Court can only coiij^tnic the decree and 
cannot consider ita merits. 

S/iCcl;/i Jitulan y. li^/mchandra Bhunja^ja, JI Jj. 
oVJ\(jrish Chundt-r L(ihiri\\ ShihJ^aiCf^U'UP livu '^7 4’ 

■J-l .1 p. 967 =^7 I. A. no ^ C. W. X. C31; 

tinyhx. tokhausuujh, 28 C. 353i 28 1. A. 5V relied 
upon. 

On an upplicaiiou in execution a Court cannot 
read into a vlecivc a pi-ovisioii wJiich it does not 
contain merely because such an opiniuu miirht be 
expected. ° 
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Sn Raja Papainma Rao v. Sri Vira Praia pa, 19 M. 
249; 2:i 1. A 32, roliecl i.pon. 

Jt a dccicr is aiiibi;?uou8, au interpretation of it 

consistent with law will be preferred to one coiitrarv 
to law. 

Appeal against the order of the District 
Judge, Sukkur-Larkana. 

Mr. Tarachand Hasomal, for the Appel¬ 
lants. 

^Ir. Isarsing Huiarsing for the Respon¬ 
dent. 

JUDGMENT. 

Havvvakd, J, C.—The judgment-creditors 
obtained a decree upon an arbitration award 
decreeing a certain sum of money to be paid 
to them in instalments by the judgment- 
debtor and entitling them to recover the 
whole sum at once out of the properties 
mortgaged and from the defendant person¬ 
ally” upon default in payment of any two 
consecutive instalments by the defendant 
judgment-debtor. There was no express pro¬ 
vision postooning the personal remedy to the 
remedies against the mortgaged properties. 

1 he judgment-creditors thereupon sought 
execution against moveable property other 
than the mortgaged properties. The judg¬ 
ment-debtor objected that the personal remedy 
against the moveable property must be post¬ 
poned to the remedies against the mortgaged 
properties. The Sub-Judge of Shewan over¬ 
ruled tlie objection. The District Judg, 
Siikkiir-Larkana, on first appeal, reversed this 
decision on the ground that tlie personal 
remedy against the moveable property must 
he postponed to the remedies against the 
mortgaged properties by reason ‘of Order 
XXXIV, rule b, of the First Schedule of the 
Civil Procedure Code, 1908. 

riiis Court, on second appeal, has now to 
determine wliether the decree upon a 
proper construction is a decree granting a 
personal remedy independent of the remedies 
against the mortgaged properties under 
Order XX or whether it is a decree merely 
granting a personal remedy in default of the 
remedies against the mortgaged properties 
under Order XXXIV”, rule b, of the First 
Scliediile of the Civil Procedure Code, 190S. 
Tliere is no absolute rule preventing a mort¬ 
gagee from obtaining a decree comprising 
both an independent personal remedy and 
reme lies against the mortgaged properties. 
Such a decree would appear to have been 
not uncommon from the case of Rain Baran 


Singh V. Gobind Singh (1) and to have been 
contemplated by the last paragraph of section 
43 of the Civil Procedure Code, 1882, which 
has been re-enacted as Order II, rule 2, 
Explanation, of the First Schedule of the 
Civil Procedure Code, 1908. The general 
principle of English Law is that a mort¬ 
gagee has, in default of express agreement 
to the contrary, a per.sonal remedy for the 
recovery of the mortgage-debt independent 
of his remedies against the mortgaged pro¬ 
perty (Strahan’s Equity, Ist Edition, Article 
CXXIl, page 295) and this general principle 
of Pjnglish Law is applicable in proceedings 
according to justice, equity and good con¬ 
science in default of usage or Acts of the 
Legislature as provided by section 26 of 
Bombay Regulation IV of 1827; Dada Hanaji 
V. Babaji Jagnshet (2) and William IVebbe v. ' 
William Lfister (3). There would appear to 
be no particular usage and the only Act cf 
the Legislature applicable is the restriction 
in the case of usufructuary mortgages as 
pravided by section 15 of the Bombay Rs- 
gulation V of 1827, and possibly the pre¬ 
scription of a special agreement to re-pay as 
provided by section 68 (a) of the Transfer of 
Property Act, 1882, of doubtful applicability 
as it has not yet been extended to Sind: 
see Kadtr Moidin v. Nepean (4). It appears 
to me, in view of these considerations and in 
tlie absence of any express provision post¬ 
poning the personal remedy to the remedies 
against the mortgaged properties, impossible 
to hold that the decree merely granted a 
personal remedy in default of the remedies 
against the mortgaged properties under 
Order XXXIV, rule 6, of the First 
Schedule of the Civil Procedure Code, 

1908. 

The Sub-Judge’s order must, therefore, 
in ray opinion, be restored and the District 
Judge’s order reversed with costs throughout 
on the judgment-debtor. 

Waley Coubn, a. J.C.—In the year 1899the 
suit out of which this execution application 
proceeds, was decided ny a con-ient decree in 
the terras of an award obtained by the parties 
in private arbitration. While the decree 
stands, on an execution application the Court 

can only construe the decree and cannot 
(1) 28 A. 205; A. \V. X. (190C; 7; 3 A. L. J. 95. 

2 2 Bom. II. C. R. 36. 

(3) 2 Bom. H. C. R. 62. 

(4) 26 C. 1 at pp. G & 7. 
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consider its merits Shiekh Sudan v. Uamchan- 
dra Bhnnjgaya {b)- Gnsh Chunder SOnri v. 
Snosht Shikharrsivar Roy (G); Udwnntsingh 
V, Tokhamingh (7)* Anri in the case before 
ns the decree has not only not been reversed 
on appeal but the possibility of appeal, if 
any such exists on a consent decree of this 
nature, is barred by limitation. The decree 
whicli we have to construe commences by 
ordering that the defendant do pay to the 
plaintiffs the sum of Rg. 085 by certain in¬ 
stalments, It then goes on to say “as security 
for the payment of the above amount the 
below-described moveable and immoveable 
properties without possession have been 
racrtgaged, which will nnt be disposed of 
m any way until tlie amount i.s pai l up. 
The amount that will be recovered towards 
the mortgage-deed will all be paid to the 
plaintiffs and the properties will be redeemed 
from their mortgage claim. If two con- 
secntive instalments are not paid on the 
dates fixed, then the whole amount then re¬ 
maining due, together with interest at the 
running rate of annas ten per cent, per 
mensem, should beatonce recovered out of the 

properties mortgaged and from the defendant 
personally.” 

1 he plaintiffs have applied f)r the exe¬ 
cution of the decree Ity the attachment of 
the defendant’s moveable property of the 
estimated value of Rs. -15. The learned 
biib-Judge at Sehwan granted the applica- 
tion excluding certain cooking utensils, 
Katoras find Rotas, from execution; and reject¬ 
ed the plea of the defendant that the moveable 
property not subject to the mortgage could 
not be attached under the decree before ex¬ 
hausting the moveable and immoveable mort- 
g.ged property. The learned District Judge 
of biikkur-ljarkana reversed the order of the 
learned Sub-.Judge and upheld the defend- 
ants plea. The plaintiffs now appeal to this 
Oourtand the only question pressed or argued 
before us is, whether the defendant’s plea in 
bar of the order for execution against his 

unmortgaged moveable property is sustain¬ 
able or not. 

I am clearly of opinion that the plaintiff 
IS entitled on the decree to execution against 
the defendant personally; and I fail to 
nnd anything in the decree postpjiiing the 
(G) 11 B. 517. 

(7) fi '• '■ ^ 

u; 3 jJ; 2 i r. A. ") 7 . 




personal relief to relief against the mortgaged 
property. On an applicatimi in execution 
a Court cannot read into a decree a 
provision which it does not contain — merely 
because such a provision might lie expected. 
Shiekh Sudan v. Harnrhandra Shunjtjiiya (.5); 
Sri Raja Papamma Rao v. Sri \'ira Pratnpa 
(S). If a decree is ambigiious, the iriter- 
pretation consistent with law will he prefer¬ 
red to that contrary to law; and on this 
principle I am of opinion that this decree 
would justify the attachment, hut not tim 
sale in execution of the mortgaged pro- 
perty without a decree for .sale in a mortgaged 
suit. Khinrajnud Jhiim (!»). Tliis con- 
aideration confirms me, in my opinion, that 
tlie language of the decree affords no 
support to the defendant’s contention. The 
two cases relied upon liy the learned Dis¬ 
trict Judge in his decision Raj Kumar 
Singh v. Sh^'o Xa'ain Singh (10) and 
Vasudeva Mndalinr \. Srinivasa PiUai {l\)^ 
were decisions under sections of tlie Trairsfer 
of Property Act which were not extended 
to this Province when the decree which we 
have to construe was pa.ssed. Moreover 
the sections of the Transfer of Property 
Act to whicli they refer concern not the 
execution of decree but the form of decree to 
be pas.sed. Ihis Court lias only to construe 
a consent decree already passed and the.se 
sections of the Transfer of Property Act are, 
therefore, entirely irrelevant to the matter 
before the Court. The decision reported in 
Vasndevn Mndalinr \. Srinivasa Pillai{\\) 
had reference to the proper form of order 
as to costs to he included in a mortgage 
decree for sale; that reported in Pa; /iHamr 
Singh v. Sheo Xarain Singh (10), liad re¬ 
ference to the interpretation of an order 
as to costs in an appeal is a .suit for mort¬ 
gage sale. Neither case Las any hearing 
upon the construction of tiii.s deciee, which 
is the only matter we have to decide. Order 
XXXIV, rule G, to whicli tlie learned Judge 
refers, merely give.s power to the Court 
to pass a personal decree without a fresh 
suit being filed in certain cases when tfie 
proceeds of the mortgage sale are insullicient 
to satisfy the amount due by tlie mortgagor 

on the mortgage account being taken 
(S) 19 M. 249; 2;i I. A. ;i2. 

(9) :i > c. 290: 2 A. L. .1. 71: I C. L. .T. r,81; 7 \l .tn L 
K. »; 9 <’ W X 201; -M I. A. 2.1. 

DO O'. C. 401; 12 C. W. X. 30k S C. L .1 l.V» 

CD 30 .\1. 431. 
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accordance with Order XXXIV, rule 4. 
'riie.^^e rales can have no application to this 
case. 'J’hey lay down the form of decree 
to be passed in certain cases, not the rules 
for the construction of decrees in execution, 
^loreover, they did not come into force until Isfc 
January 1908 and the decree we are constru- 
in/? was passed in 1S99. 

It was suggested before us that the order 
of the learned Sub-Judge ran counter 
to some principle of law or equity. I can 
find no authority for such a suggestion. 
The learned District Judge appear.s to 
Imve thought that when a personal decree 
and relief under a mortgage were in¬ 
cluded in the same decree, the Court 
was bound to postpone the execution 
of the personal part of the decree until 
all possible relief under the mortgage 
had been exliausted. There is no provision 
in the Transfer of Property Act which 
contains any such principle and the principle 
runs counter to Common Law and Equity 
authorities in England from a very early 
date. Though, prior to tl»e pa.ssing of the 
Judicature Act of 1873 in England, the 
relief of a personal decree could be obtained 
only in the Common Law Court and the Equi¬ 
table relief of sale or foreclosure on a mort¬ 
gage only in the Courts of Equity, the mort¬ 
gagee could always pursue concurrently all 
the reliefs to wliich he was entitled in both 
Courts and the High Court ha.s, since the 
Judicature Act, refused to postpone personal 
relief until the time wl»en equitable relief by 
sale or foreclosure could also be obtained, 
tliough, as decided in the two cases on which 
the learned District Judge relies, Raj Kumar 
Singh v. Sheo Narnin Singh (10) and Kama^ 
lamma v. Kamandur Narasimha Charln (12), 
the cost.s attributable to the mortgage relief 
in the decree can only be recovered at the 
time when tlie mortgage relief in the decree 
can be executed, not at the time when the 
persoijal relief contained in the decree can be 
(xecuted. Farrcr v. Lacy Jfarfland Co. 

(13). 

I think it right to add, for the purpose of 
avoiding misconception, that thi.s case appears 
to me to be a very simple one and but for the 
judgment of the learned District Judge, I 
should have been prepared to decide it by 


02) 30 M. 4r:4: 17 :\r. L. .T. 317: 2 T;. T. n.*)?). 

fl.3) 31 Cli. D. 42; 5.5 L. J. Ch. 140; 53 L. T. 561; 34 
IV. ]{. 22. 


saying that the decree we have to construe is 
clear and unambiguous. As, however, the 
learned District Judge based his decision on 
a statement of general principles which, 
though irrelevant to the matter he had to de¬ 
cide, are erroneous. I have thought it proper 
to state what I consider to be the law in re¬ 
gard to the principles contained in the judg¬ 
ment of the learned District Judge. The re¬ 
ference to these principles must not be taken 
to qualify ray view of this case that the only 
question for decision is the proper construc¬ 
tion not of a mortgage decree, but of an an¬ 
omalous decree passed by consent and that 
the decree, being clear and unambiguous, the 
sole duty of the Court is to carry it into exe¬ 
cution. 

I agree that the order of the District Judge 
must be reversed and the order of the learn¬ 
ed Sub-Judge restored, and the respondent 
n ust pay the costs of this appeal and of the 
proceeding.s in the Court bel(»w. 

Appeal allowed. 


(s. c 4S. L R. 260.) 

SIXD JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 40 of 1909. 

November 24, 910. 

Present '.— Mr. Pratt, J. C. and 
Mr. Hayward, A. J. 0. 

TOPANMAL GORIMAL and others— 

Appellants 

versus 

MENGHOMAL AMROOMAL and another 

—Respondents. 

Hindu Law-Partnership—Joint family trading 
firm—Power of representing firm — iJanager. 

In tlic enso of a joint Hindu family firm, tho rights 
and liabililios of tho partners cannot bo decided by 
exclusive reference to the Contract .Act hut must 
aUo ho considered with reference to tho general rules 
of Hindu Law which regulate tho transactions of 
united families. 

Snmnlhhai v. Someshwar, 5 B. 38 followed. 

In tho case of an ordinary partnership, tho acts of 
each partner such as are necessary for, or are usually 
done in the conduct of, tho business are binding on 
the co-partners. But in the case of a Hindu joint 
family firm, tho power of representing the firm is 
limited to tho Manager or to adult members acting 

ns Managers * n. 

Itamhd V. lyikhmichand, 1 B. H. 0. R. App. 61| 
Sakorhaiy 23 B, 206, followed. 

Apper.l against the decismn of the tirst 

Class Sub-Judge, Snkkur. 
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Mr. hards (Idkaram, for the Appellants. 

Mr. Kimatrai Bhojraj, for the Respond- 

ents. 

JUDGMENT.—The suit was on an 
account and the onl^' item contested in this 
appeal is the sum of Rs. 2Sd-l:2-ll, being 
loss on grain purchased and sold by tlie 
defendants as commission agents for the 
plaintitfs-appellants. Tlie Court of first 
instance disallowed this item for two rea¬ 
sons,— 

(1) that the defendants had not 
sold in accordance with the in¬ 
structions given by plaintitT No. d 
Pokarinal, and 

(2) that Polcarmal iiad no authority 
to give instructions, as the manager 
of the plaiiitilfs’ tirrn was defendant 
No, J Topanmul, the father of 
Pokarmal. 

The lower Appellate Court lias, however, 
allowed the plaintills credit for the item! 
It lias omitted altogether to consider 
the (irst reison given by the Court of first 
instance, etc,, that the sale was not made in 
accordance with such instructions as were 
given. It has decided that Pokarmal had 
authority to give instructions as he was a 
partner in the joint family firm of the 
plaintiffs. The learned Sub-Judge appears 
to rely on section 251 of the Contract Act 
and this is the section to which we have 
been referred in argument. 

But it has been held that in the case of a 
joint Hindu family firm the rights and liabili- 
ties of the partners cannot be decided by ex¬ 
clusive reference to the Indian Contract Act, 
but must bo considered also with reference 
to the general rules of Hindu Law which re¬ 
gulate the transactions of united families. 
Samalbhai v. Somesluir (1). 

The reason for thi.s distinction is clear. 

A partnership by contract is formed on the 
personal confidence that each partner has 
m the other. In such a partner.ship if 
there is no express stipulation to the con¬ 
trary, each partner has a right to take 
part in the management of tlie business 

(section 253, Indian Contract Act) with the 

necessary consequence tliat acts done by him 

such as are neoe.ssary for or usually done in 

the conduct of the business are binding on his 

cn-partners(.section251, Indian Contract Act). 

On the other hand,a Hindu family firm is very 
^1) 6 IJ, 
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often not based on contract at ali. The 
interest of the partners i.s acquired hy birtfi 
and the firm must include many members 
who are incompefent to or are not allowed 
to take part in its management, 'i'he 
element of mutual confidence which is the 
es-sence of a partnership contract i.s wanting 
and, although the hu.sines 3 is carried 
on for the benefit of ail, there is no implica¬ 
tion that any one member has the right to take 
part in the management of the business or to 
bind the firm by acts done within the scope 
of that bn.sines.s. The Hindu Law drtes not 
give any co-parcener otlier than ' the 
manager the right to alienate joint family 

property and accordingly in regard to joint 

family firms the rule is that the power of 
representing the (inn is limited to the 
manager or to adult inemher.s acting as 
manager.s. This rule was laid down in 
18ti3 in tbo judgment of Sir .Afathew .Sause 
in Itumhl V. Lnklimichund (2) and it has been 
con.si.stently followed ever since, i refer 
to the ca.se of Sakorhai v. Mfignuhd (.3) and 
the cases there cited. The in.structions 
given by Pokarmal would not, therefore, be 
binding on tlie firm unle.ss it were found as a 

fact that Pokarmal u.-^uaJly acted as manager 
with his father. 

The lower Appellate Court’s Judgment 
contains the following passage; “fn any 
case Pokar’s order authorizing the re-sale 
was never countermanded and I can at 
least presume that liis father acquiesced in 

it.” It is diflicult tosay if this is a finding 

that there was ratification, for the learned 
Sub-Judge does not say whether Topanmal 
was aware of the instniction.s given by 
Pokarmal. Again, there i.s a suggestion 
that Pokarmal’s share in the Hrrn was hound. 

But if Pokarmal did not represent tlie linn! 
the firm would not be hmnd. What remedies 
the defendants might be able to obtain in a 
suit against Pokarmal personally on the 
ground of pretended agency, and how far a 
decree against Pokarmal personally might be 
executed against his share in the joint pro- 

perty, is a <iiiestion that dce.s not arise in 
this case. 

We remand the case to the lower Ap¬ 
pellate Court for trial of the following 
issues:— 


(2) 1 It H. C. It App. 5!. 

(3) 25 li. 2Ui>. 
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1. Did the defendants sell in accordance 
With the instructions given by Pokarmal? 

Ll. Did Pokarmal usually act with To> 
panmal as Manager of the family business ? 

d. \\ as Topanmal aware of tlie instructions 
given by Pokarmal, and if so, did he by his 
conduct imply a ratification of those instruct 
tions'f 

Doth parties to be at liberty to call evi¬ 
dence. I'hnding and evidence to be certitied 
in two montlis. 

Case remanded. 


(s. i'. 4 S. h. H. :ii54.) 

SIND JUDICIAL COMMISSIONER’S 

COURT. 

Civil Suit No. 270 of 1010. 
December 5, 1010. 

Present: —Mr. Hayward, A. J. C. 
Bibi KAYATU—Plaintiff 


versus 

Sayad GHULAM HUSSEIN SHAH 

I BRAHIM6HAH—Dffbndant. 

Dekkiian A<jricuHiivif(tn' JtcHef Act (XVII of 1879), p. 
11—Cii'«7 Proceilnrc Code {Act V (tj 1908), pp. 15,20, 
21, O. VIl, I'. 10— JuciMlicflon—Snit instituted in 
Court of Jndicldl Commissioner—Defendant ogrieuD 
hirist and residing ndthlii the jurisdiction oj another 
Court — Oltjcciion-raised late—Return of plaint. 

A suit for inaintt'imnce nml doferrccl dower was 
l)r<iuj;ht ill the Court of the .hidioiul ComiuissiontM*, 
Sind. At a late stage of the proceeding, the defend¬ 
ant pleaded tliat ho was an agricuU-urist residing 
within tin* jurisdiction of the Sub-Judge, Kotri, and 

I hat, tliereforo, the case was only triable in the latter 
Court. IMaintitT replied that notwithstanding the 
provision.s of section 11 of the Dekkhan Agriculturists 
Keliof Act, the suit should he tried in the Court of 
the Judieinl ComtnissiomT ns a Court of concurrent 
jurisdiction: 

Held, iUntin view r)f the imperative wording of 
section 15 of the Civil Procedure Cotlo and of section 

II of th(‘ Dekkhan Agriculturists’ Kolief Act, the suit 
must be instituterl and tried in the Court of tlio Sub- 
Judge, Kotri. 

Xidliilal V. Ma-Jmr Ihisain, 7 A. 230, dissented 


from. 

II. II. Mic Ilnssrlnnli Khan v. II. II. Mir Ahdnl 
llnssein Khan, I S. L. R. 121 at p. 123, followed. 

When it is discovered at any stage in the original 
proceedings that tho suit ought to have boon institut¬ 
ed in a different Court, the plaint should be returned 
for presentation to that Court under Order VII, iulo 
10, Civil Pro cdiire l'od<'. 

The discovery at a late stage i.s a matter for con- 
sidoiation tinly on appeal or revision under section 
21, Cinl Procedure Code. 

Mr. Itipchand T. (f.jha, for tlie Plaintilf. 

Mr. Jsardass, for the Defendant. 


JUDGMENT.—The plaintiff snea defend¬ 
ant for Rs. 965 alleged to be due on account 
of maintenance and deferred dower. The 
defendant now pleads that he is an agri¬ 
culturist, residing at Tatta, and that the 
suit is only maintainable in the Court of the 
Sub*Judge, Kotri, and not in this Court. 

It appears to me this plea must prevail. 
It is not denied that defendant is an agri¬ 
culturist residing within the jurisdiction of 
the Sub-Judge, Kotri, but it is urged on the 
authority of the case of Nidhilal v. Mazhar 
Husain (1) that the provisions of section 15, 
Civil Procedure Code, are discretionary and 
would admitof thesuit beingtried in this Court 
as one of concurrent jurisdiction, notwith¬ 
standing the provisions of section 11, Dekkhan 
Agriculturist.s’ Relief Act, read with section 20, 
Civil Procedure Code. It appears to me impos¬ 
sible to follow the decision in the case of 
Ntdhi Lai v. Mazhar Hnsain (1), in view of 
the remark.q made in the case of H. H. V.ir 
Ilusseinali Khan v. li. H. Mir Abdul Hussein 
Khan (2) by a Bench of this Court. The 
former case appears to have proceeded on the 
doctrine that a donee of a bene6t may exercise 
the same or not at his plea.sure, which, with 
all due deference, would seem to me inappli¬ 
cable to a Court and more especially so in view 
of the imperative wording of section 15 of the 
Civil Procedure Code and of section 11, Dekkhan 
Agriculturists’ Relief Act.read withsoction 20, 
Civil Procedure Code. When it is discovered 
at any stage in the original proceedings that 
the suit ouglit to have been instituted inadif- 
ferent Court the plaint must be returned for 
presentation to that Court under Order VII, 
rule 10, Civil Procedure Code. The discovery 
at a late stage is a matter for consideration 
only on appeal or revision under section 21, 
Civil IVocedure Code. The plaint must, 
therefore, be returned for presentation to the 
Court of tlie Sub-Judge of Kotri following 
the remarks made in the case of H. H. Mir 
Husseinnli Khan v. H. 11. Mir Abdul Hussein 
Khan (2) bytheBenchofthisCourt. In view 
of the late stage at which this question of 
jurisdiction was raised, each party must bear 
his own costs. 

t taint returned for presenta- 

tijn to proper Court. 

(I) 7 A. 230. 

k.2} * S. L. R. 121 at p. 123. 
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/» the matter of i^uanbai. 

(s. c. 4 S. L. R. 2G(i.) 

SIND JUDICIAL COUMLSSIONER’S 

.COURr. 

Misc. Cfva Applicamov No. IG of 1910 . 

December 7, 1910. 
Pre5e«/;_Mp. Pratt, J. C. 

In the matter of DHANBAI wifk of HAH- 
CHANDRAl —A PPM Cant. 

Cfrlificate .Ut (r// „/ IHH^J JI,,,.,.' 
represenlatire -Itojhl of to opj.hj for rcrti 

ool co,nncin,f 

ihe puardiau <4'a minor Jms tlio n^lit ..f 

muimgoment of the minor’s c-stuto and lias, then-f-.i-o 
an interest in a debt dnc to the minor and a rmlit to 
collect It. ” 

Ex parlc a^nujodliur, 28 I!. i'oll-Mvcd. 

AVhenever a gnccession cerliticatc is rennir-'d to 
collect a debt due to (he estate of a deceased person 
ami the representative is a mim.r, the reriuiremonts 
o the SneevsMon C'ertilicate Act aivMinieientlv eom- 
l>licd with it the ujiplication is made bv (he le-ail 
guardian of the minor. 

j[ A ceriiticate cannot b,- grunted on an application 

made by a minor himsidf through his next friend 

Uarjux Iloi v. Rnnie.u jr, 20 A. 8Vt. dissente.l from 

Mohon Ihbi V. Murunohi.v', 30 C. 530, reforre<l (o. 

.Mr. Aasanmaly for tlie Applicatit. 

JUDGMENT.-TIns is an applieatin., 
tor a buccession Certificate to collect debts 
due to a minor Dlmnbai. it is made by the 
minor throuah her next friend, her husband 
Uarcbandrai. Tlio case has been fixed fur 
hearing of tlie preliminary iiuestion whether 
a minor can apply lor a certificate under 
Act Vll, lb'89 through a next friend. 

Jlr. Assamal relies on the case of. Ha,ins 
Rai V. Kameswar (1). Tlie question was 
there answered in the allirmative and the 
judgment proceeds on two grounds. First 
that the petitioner must be the minor, for 
section 0(1) (d) and 7 (2) refer to an in¬ 
terest in the debt vested in the petitioner- and 
secondly because the Act contains no negative 
provision corresponding to those in sections 
Ibo and 189 of the Succession Act as to 

Probates and Letters of Adrafrn-stration The 

second reason is not entitled to much weight. 
The sections of the Succession Act also 
forbid issue of Probate and Letters 
of Administration to lunatics It could 
hardly be contended that the mere fact 
that there is no similar provision in tlie 
buccession Certificate Act implies that the 
Legislature contemplated the issues to 
lunatics of certificates to collect debts 
on succession. As to the lirst reason 


9-J 


It Ls true that the intere.st in the debt must 
be in the petitioner, but it was not considered 
(1) whether the collection of a debt would be 
facilitated by empowering a minor to collect 
it, or (2) whether another person might not 

apply on the ground that lie was interested 

in a debt due to a minor. 

The Allahabad judgment was before the 
decision of the Privy Council in Mohiri 
Uibi V ft is now' at any rate 

obviou-i that it would b^ a futile proceeding 
to issue a Succession Certificate to a minor. 
Again.it was pointed outin/iV pirte t^amjadhur 
(■>) that tlie legal guardian of the minor has 
a right of management of the minor’s estate 
and has, therefore, an interest in a debt due 

to the minor and a right to collect It. 

Wlienever, tlierefore.a succession cerfili.-ate 

is required to collect a debt due to the estate 

of a deceased person and the represe tative 

is a minor, the requiremenls of the Act are 

sulliciently complied with if the application i.s 

made by the legal guardian of the minor. 

iMr. As-sanmal suggests that the certificate 

might he made out in the name of the iie.vt 

friend, but thissuggestion ignoresthetrue ciiar- 

acter of a next friend. A next friend is only a 

volunteer who, at the risk of costs, undertakes 

to protect the minor's interest in a .suit or 

application. Ills limited right of repieseiit* 

atioii ceases with the applicatif^n and he has 

no power of management of the minor’s 
estate. 

Mr. As.sanmal next suggests that the 
application he treated as one made by ilar- 
chandnii as natural guardian of liis minor 
wife. But that w.'uI J involve consideration 
of the question whether the natural guardian 
was d« /(icfoguardianaiid,farther, I sliaul.I not 

be inclined to recogni/3 the riglits ofa natural 
guardian in a .summary proceeding until lie 
had brought himself under the control, and 
the minor under the protection, of the Court 
by being appointed legil guardian under Aet 

viri of ist'o. 

1, therefore, adjourn tlie Iiearing of ihu ap- 
plication for two months in order to enable 
the husband to he appointed legal guardian of 
his minor vyife’s property and for amendment 

of the application so as to make the guardian 
the petitioner. 

Applicution onlrn^d to be oui^nded 
(21 30 C. .5 )[>; 3J r. A. Ill; 5 It'jiii. it. .(..'jj -j q 

, 41 1. 

(3) 23 U. 311. 


(0 20 .V. 351. 
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AMIliAl V. JICO^O RAHIMTOOLA. 

(s. ('. 4 R. h. K. 271.) 

SlXi) JLIDICIAI. COMMISSIONER’S 

COURT. 

First Civil Appeals Nos. 'IS, 51 and 52 

OF 1909. 

December 9, 1910. 

Prescut: —^Ir. Pratt, J. C., and 
Mr. Waley Coben, A. J, C. 

AiSIlIJAI, WIDOW OF Jfaji ZAKRIO — 

Appellant 

versus 

^lOUSO RAHIMTOOLA and others — 

Respondents 

AND 

y/oj/HASIIIM, //.Ail RAHIMTOOLA and 

another—Appellant' 

vers7(s 

i\IOOSO H.ii/RAHIMTULLAH and 
another—Respondents 

AND 

Jhji HASHIM, ]Ioji RAHIMTOOLA and 

AN'iTiiER—A ppellants 
versus 

AMlllAI, widow ok Ifaji ZAKRIO and 
ANO iiiER— Respondents. 

fhrrci' -(!i'iisi‘rit.<lccrci\ rffrcf of^Constiuctiou— 
C'liii}>i iniiisc — — 'Whsdhitrf ij '. 

^Vhon tlio jiarfics ton suit to ci'rtain toriiis 

an<l these* toians arc* ciiilMxlied in a consent decree 
by a Court liiicin;^ jiirisdictioti to deal with tiic 
)nalt('r.s in suit, the doercc*, until it is set asidf*, 
is hiiidin^'on tl^^’ paiti(*s th(*n*toand ennnot he oIi- 
jeeted to on tlie^ ‘;re»>in<l that, il'flK' matter had been 
contested, the C’oiirt would tml have passed it. 

Khr,„imnl V. 112 C. 2P(); 2 A. L. J 71; 

1 C. I,. .1. oSl; 7 iD.ni. L. U. J; U C. W. N. 201. f<»l- 
lowed. 

Ill a ecMupromiM* for jiart it ion hefwc*en c*o.p}irc(*n(*rs, 
a widow was allowed ei'rtain pro|)crty uhsolutelv in 
till* same inaMiier as if the proiierty had hoeii 
part iti<iiifd under a ileeree of Court: 

//<7d, tliaf thewi<low torik an ahsoliitc interest in 
t hi* jirf'pert S'. 

Appeals npain.«jt tlie flecision of tlie Ad¬ 
ditional Judicial Comniissioner of Sind. 

Mr. Jfinlarfnn, for Mno<;o HahimtuIIab. 

Mr. Unymonil for //rr.?/ITa.«ibim and anotlier. 

Mr. Ifiirchamlrai, for Amibai. 

JUDGMLNT.—These tliree appeals 
wliich concern llie same dispute were by con¬ 
sent heard to^rether. 

The main facta covering: the three cases 
are admitted. One Raliimtoola, a Cutchi 
Memon, had two wives Ralirnat and ^lariam. 
Ry Rahmat he had three sons Mooso, 
Hasliirn and Ahdull.i. Ry Mariam he had 
one son Zakrto. Arniliai, the appellant in 
Appeal No. 4’^’, is the widow of Zakrio. 


Hashim and Abdulla are the appellants in. 
Appeal No. 51 of 1909, and also in Appeal 
No 52 of 1909, Mooso is q respondent in all 
three appeals, and Amibai, Hashim and 
Abdulla are respondents in the appeals in 
which they respectively are not appellants. 

Mooso separated from the joint family in 
the life-time of Rahimtoola, t. e., in 1881. In 
1892, Rahimtoola made a Will and by Suit 
No. 3 of 1892, which was apparently 
instituted after his death in that year, the 
Will was declared invalid and inoperative, 
on the ground that Rahimtoola was joint with 
Hashim, Abdulla and Zakrio and all his pro¬ 
perty joint family property, 

Hashim and Abdulla were the plaintiffs in 
this suit, and Zakrio, Mariam and Umer 
and Ahmed, two minor sons of Mocso, were 
the defendants, not apparently in their own 
right, but as legal repre.sentatives of Haji 
Rahimtoola, deceased. The learned Judge 
who originally fried the suit, and the Sadar 
Court to which an appeal was made evidently 
thought the two .‘^ons of Mooso had no interest 
in the joint family property, and were put 
in at the instigation of Mooso, that he might 
use them as a pretext for pre.«sing a claim, 
to which his separation in 1881 disentitled 
him and his descendant.^, and he as guardian 
ad litem of his minor sons was ordered to 
pay their costs of the suit, while plaintiffs 
and the other defendants got their costs 
from the joint family property. 

In 1895, Zakrio brought a suit for the 
partition of the joint family property against 
Hashim, Al'rlulla, Mariam, Amibai and 
Rabhiabaf, daugliters of Mariam and 
Rahimtoola deceased, by their guardian ad 
litem Mariam and Ayoob and Adam, sons 
of Khatijabai, by their guardian ad litem 
Khatijahai. This suit was compromised and 
a consent decree was passed in the terms of 
the compromi.se which was certified by the 
learned Judge to be in the interest of the 
minors. Ry the consent decree the claim 
of Ayoob and Adam was satisfied by a pay¬ 
ment to Khatijabai of Rs. 2,000 on their 
behalf. 

The claims of Hashim, Abdulla, Mariam, 
Zakrio and Mariam’s two daughters 
Amibai and Rabhiahai were settled 
in the following terms; “The parties thereto 
shall he the only persons among whom those 
twelve plots with buildings thereon shall he 
partitioned and at snch partition the said 
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Haji Hashim, and llaji Abiulla shall take 
one half share thereof and the said Haji 
Zakrio and the said Mariam shall take the 
other half share of the said parties which 
shall respectively become owners thereof 
absolutely in the same manner as if the said 
property had been partitioned under a decree 
of the Court and the share to be taken by 
Haji Zakrio and Mariam shall be managed 
by the said Mariam during the minority 
of the said Haji Zakrio jointly with any 
person whomaybe appointed by her on behalf 
of the said Haji Zakrio.” 

It was further provided that Ha.shim and 
Abdulla were to maintain their grand-mother 
out of the share which came to them and 
Zakrio and Alariam to maintain till marriage 
and pay the marriage expenses of Amibai 
and Kabhiabai out of the share which fell 
to them. The parties thereto in tlie passage 
quoted above clearly means Hasln'm, Abdulla, 
Mariam, Zakrio and Amibai and Kabhiabai, 
daughters of Mariam. Mariam died in lyO-I, 
Zakrio died after 8 months before the suit 
filed out of which Appeal No. 4S of 1900 
aro-se. Only two questions were pressed in 
the three appeals in this Court. 

1. Has Moosj Juiy claim to a share in tlie 
property which Zakrio and Mariam obtained 
under the consent decree in Suit No. 71 of 
1895? 

2. Have Hashim and Abdulla any claim 
to share in the said property? 

The answer to the first questi ni appear.s to 
us to ba so clear as to leave no room for argu¬ 
ment. Moo.so separated in 1881 from the joint 
family. He Iiad no interest in the estate of 
Hahinitoola, as it ^vas joint family property — 
nor in tlie subject-matter of the suit in 1895. 
It is immaterial whetlier the share obtained 
in tfie compromise by Jlariarn was a life- 
estate or an absolute share. If Miriam tiok 
an absolute estate under the compromise of 
1895, then there is no reversion but, in case 
she died intestate, an inheritance of her pro¬ 
perty to Zakrio. If Mariam took oidy a life- 
estate under the compromise of l 39 .>, the 
rever.sion would go toZikrio, Hashim and 
Abdulla, and any others who were joint witli 
them in 1895 when the partition took place. 
The error into which the learned Additional 
Judicial Commissioner has fallen is one of 
the fact. AIoo.so liad nc reversionary riglits 
to the joint family property after 1881 when 
he separated from it. The compromise of 


1895 could not, therefore, he sard to alle'd 
or deprive him of rights wliich he had for 
15 years ceased to liave. 

The .second question is more diflicult, and 
depends upon the interpretation of the 
con.sent decree in Suit No. 71 of 1895. On 
the facts, it matters little whetlier the tlecree 
i,s interpreted a.s conferring on Zakrio and 
Mariam, a joint and alxsolute estate or an 
absolute estate as tenants-in-conimon. The 
sole question is, whether Mariam took an 
ab-solute estate under the decree. 

Mr. Harcliandrai for Amihi relies upon 
the repeated use of the word ‘absolutely’ 
in the portion of tlie decree quoted aiiove. 
Mr. Raymond relies upon the words "in the 
same manner a.s if the property had been 
partitioned under a decree of the Court” 
and argues tliat this qualification lirnit.s the 
share which Mariam takes to the share wliicli 
the Court would liave civen her if the suit 
Iiad been fought to the finish -which, accord¬ 
ing to Mr. Raymond’.s arguments, would be 
only a life-estaie. 

The simple an.swer to this argument is, 
that if the words quoted liave the meaning 
and effect whieii iMr. Rtyrnnnd suggests, 
the consent decree is indeed a futile docu¬ 
ment deciding nothing and only postponing 
the evil day when a decision must be fought 
out iji Court. 1 ho consent decree was dravvn 
up by a competent Pleatler and sanctioned ity 
the Court and it is inconceivable that any 
such nugatoi-y result ca:i have been intended 
particularly when then as now, the exact 
estate which a widow takes on partition by 
the Court acconling to law, was the f object 
of much dilference of opinion. See M lyiie, 
7tli Kdition, section (>21. 

We read the words on wliich .Mr. Raymond 
relies as ro-infnrcing the word ab.solutcly. 
Hashim and \l)dullaas well as Zikrio and 
i\Iariam take their shares as absolutely as if 
the suit had been contested and the Court 
had decreed it to each of them al)soluteIy. 

Mr. Ray mond, suggested but hardly pressed, 
the objection that Hishim and Al)dulla could 
not agree to a compromise wliicli consisted 
p\rtly in the tiMnsfer by them of a mere 
spss snccossioni.'i. There are two an.swer.s 
to this, either of which is sulHcieiit. llasliim 
and Abdulla, at the time when the compromise 
of 1895 was come to, were co-parceners in joint 
family property out of which Mariam had 
otily a riglit to maintenance. Tiiey had 
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certain vested, but undetermined rights of 
ownersliip in the property, not a mere 
possibility of succession. They obtained 
certain determined vested rights in exchange 
for other undetermined vested rights. Were 
such an arrangement void as involving the 
surrender or transfer of a spes .mccessionis 
no partition would be valid. 

The otheranswer is, that when the parties tr 
a suit have agreed to certain terms and those 
terms are embodied in a consent decree of the 
Court, which had jurisdiction to deal with 
the matters in suit, the decree until it is 
set aside must be taken to be binding on 
tlie parties to the suit and cannot be objected 
to on tlie ground that the Court, if the matter 
had been contested, would not have passed it. 
Khi-rajmal v. Daim (1). 

The result is, that Appeal No. 49 of 1909 

IS allowed and .Alooso must pay the costs of 

Amibaiboth in this Court and of Suit No. 

26G of lOuSin the Court below. Hashim 

and Abdulla must bear their own costs both 

HI Suit No. 206 of 190S in the Court below 

and in Appeal No. 48 of 1909 in this (.’ourt. 

Suit No. 2o6 of 1909 must be dismissed with 
coats. 

Appeiil No. .il of 19uy njust be dismissed 
with costs, llasliim and Abdulla mu.st pay 
the costs of Amibai both in (be Court 
below and in tbi.s Court. Mooso must bear 
bis own costs both in the Court below and 
in tins Court. .Suit No. 272 of 190S must 
be dismissed with costs. 

Appeal No. 52 of 1909 must be dismissed 

^ytl. costs. Hashim and Abdulla must pay 
the co.«ts of Amibai in this appeal. Mooso 
must bear his own costs. 

Tt IS. perhaps, necessary to add that in the 
view which we take of this case, it has 
been necessary fur us to discuss many of the 
interesting f|ue.stions of law which are dis¬ 
cussed by the learned Additional Judicial 
Commisaio_^rier in his judgment in Sails Nos. 
26() and 2/2 of 1908. It must not be taken 
that we approve or differ from the views 
expressed in the judgment, except in so far 
as they are expres.sly dealt with in our deci¬ 
sion. 


fs. c. 4 S. L. R. 276.) 

SIND JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 12 of 1909. 

December 9, 1910. 

Present'. Pratt, J. C., and 

Mr. Hayward, A, J. C. 
NARAINDAS DIPCHAND—Appellani 


, . . , T)ecree raried. 

(I) .12 C. 2!)(> ; 2. L. J. 71; 1 c. L. 7 lj.,m 

L. K. 1 ; y \V. N'. 201: 32 I. A. 21. 


versus 

H. W. D’CRUZ —Respondent, 

Contract Act {IX of \%n)y ss. IG, l9A-Ejorhitant 
intercut—Power of Court to rediu'e—Undue injtuencc^ 
Proof Vrijent need of money. 

In order to obtain a reduction of the rate of in¬ 
terest agreed upon in a proinissoiy note, the defend¬ 
ant must plead and prove that the contract was 
induced by undue iiiHuence. 

iMeru urgent need of money by itself is no proof 
that the obligee was in a position to dominate the 
will of the obligor. 

Sunder Koerv. Uni Sham Krishen, 34 I. A. 9; 3t 
C. 1.50; 4 A. L J. 109; 11 c. W. N. 249; 5 C. L. 
J. 106; >7 M. L. J. 43; 9 Bom. L. K. 304; 2 M. L. T. 
7o, followed. 

Appeal against the decision of the District 
Judge, Sukkur-Larkana. 

Mr. Isardas Udharam^ for the Appellant. 

Mr. Uupchand Bilaram, for the Respondent. 

JUDGMENT.—The plaintiff sued to 

recover principal and interest at the rate of 

60 per cent, on a promissory-note executed 

by the defendant on the 2!^th September 

1903. The plaintiff admitted a re-payment 

of Rs. 220 before suit and claimed Rs. 735 for 

principal and interest. The lower Court has 

reduced the rate of interest on the promissory- 

note to 12 per cent, and made the amount 

re-payable in annual instaloients of Rs. 20. 

The substantive question raised in appeal to 

this Court is ns to the power of the Court 

to reduce interest. The law on this point 

is enacted in section.s 16 and 19A of the 

Indian Contract Act, and under these sections 

the defendant, if he wished the amount of 

inte?est reduced, could only have attained 

that object by pleading and proving that the 

contract was induced by undue influence. 

In money, lending cases it has now been 

finally decided by the Privy Council that 

urgent need of money is not by itself proof 

that the obligee was in a position to dominate 

the will of the obligor. Sundar Koer v, 

liai Sham Krishtu (1), though a prior debt 

to the obligee may constitute such proof, see 

illustration C to section 16. Here the 
(1) 34 1. A. 9; 31 U. loO; 4 A. L J. 109; 11 C. W. 

N. 249; 5 C. L. .1. 100: J7 JI. L. J. 43; 9 Bom. L. B 

•- pt. I>. 1 • 4 0. 
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defendant, though he may have been, as the 
District Judge has found, in straitened circum¬ 
stances has not alleged that he was already 
in debt to the plaintiff. Nor has he even 
pleaded that his signature to the promissory 
note was induced by undue influence. 

The rate of interest in the promissory 
note, therefore, cannot be dealt with under 
section 19A. Looking, however, to the 
exorbitant rate of interest received by the 
plaintiff we make no order for interest during 
the suit or after the decree. W'e make 
the amount payable in the same instalments 
as ordered by the lowor Ooiirt. The case is 
a tit one for monthly instalments as the de¬ 
fendant receives his income monthlj'. 

We vary the decree of the lower Court 
and direct that the defendant pay the plaint¬ 
iff the sum of Rs. 735 and costs of this suit 
in all Courts. The re-payment to be made 
by monthly instalments of Ks. ’30. 

iJeoee varied. 


s. 4'. 4 S. L. K. 27.S.) 

SIND JUDICIAL COMMISSIONUH’^s 

COURT. 

Second C.v[.. Aiteal No. 30 of 1909.’ 
December 16, 1910. 

Present'. — Mr. Pratt, J. C., and 
Mr. Hayward. A. J. C. 
THAWAUDAS MANGUUMAL- 

AI'I’ELLANT • 


rorsHs 


Musammat VANI widow ok UULAIiSINGH 
and another— lii-.sro.NDEN'rs. 

lliuuu L'lU '— — 1{ I iijht oj — M-iin. 

(cniucc—Sat lire nnl c.ilvnt «</ ,■< iht — of 

Itou^f/ur Alirmtti )n^ tif 

TIm* right of residence of a Hirnlu uidow is a right 
to ii provision for residence ;nid is inelndeil in iier 
general riglit of inaintiamnee. Like tlie right (.f 
inaintenuncc it i.s un (Mjititahle imd not a legal right. 

I'enhitriniitnl v. .[nihjiipin i’UcUi, (i .M. JRO, dissent¬ 
ed from. 


liumniiuiltin \. Il iiij-imninl, 12 M. 2(>), referred to. 

LukiihiiKin V S'lfi/ublniinab-ii, 2 [{. -IIM, relieil 
upon. 

A widow’s residence tloes not iniplv n right (»f 
jossession of the house or of the part of the liousc 
she occupies; Lu' the co-paieeiurs may, fruin timo 
to time, alter the provi>i<ui for resideiici' iu aeeoril- 
aiice with atiy change in the fortnne.s of the famih', 
and may require her to reaith* iu auoilier house or 
another part of the .Hame house. 

Kokebni v. Kltcmcbmitl, 8, D. of ilie S. S. C. Vol. 
2 at )>. lOU, relied upou. 

The right of maiutenuucc (including resiilenccl i» 
an efpiily hindiie,' on (lei coiio^nmc of (In lo. 



I)arcencrs, tmt ii juay l»e defeated hy a bona h-Jr 
ahenatrun, that is, an alienation made for proper 
purp.4ses as forthe diseliurge of familv <leht<^ or t<» 
satisfy claims enforeeahio atminst the* witole family 
It cannot he .lefeated l.y an alienation which is not* 
so ju-stilied or which is merely a pn-text to shiKlIe off 
the obligation of maintenance. In the ease of an 
improper alienation, tier righi is enforceahle ag.ainst 
the transferee uidess ho lias taken fr.r value and 
without notic<‘ «if the j-ight. 

Jt nnnunhn v. Ruiojamm d, 12 M. 2G0; A’om Kunirar 
y. It'itfi M/I, 22 A. 32<j, followiMl, 


Appeal again.st tlie decision of the District 
Judge, Hyderabad. 

Mr. Kitnafrai Bhoinij, for the Appellant. 
Mr. lUrdaram Mavaram, for the Respond- 
ent No. 1, 


JL DGMENT.—The plaintiff, who is the 
mother of the second defendant, sues for a 
declaration of her right to maintenance and 
re.sidence in the family house alleging that 
her soil had, without her knowledge, mort- 
gaged it to the first defendant and tliat the 
tir^t defendant was bringing the house to .sale 
in execution of a decree on the mortgage 
Roth the lower Courts Iiave decided in 
favour of the plaintiff and the case comes 
before us in second appeal by the first 
defendant. 

It is sugge.sted in argument before us.^hat 
tlie widow’s right of residence stands on a 
different footing to the right of maintenance. 
Such a distinction was made in the case re¬ 
ported as Vtrnkafatnmal v.-Andyappa Chefiid) 

but the soundness of the distinction was 
doubted in tlie subsequent Full Rench case at 
It.imaufidau v. fiaugammal (3). In the latter 
case Muttusami Ayyar, J., who was respon- 
sible for the judgment in Veukatainmal v ind 
uappa Ch fti (1). sought to justify it by laying 
down tyvo propositions, (1) tliat the widow’s 
rightof maintenance yvas a jus in reattaching 

to the whole ancestral property and (3) that 

tlie right of residence was something more 
than a real right or jus in re in the whole an- 

ce.stial fund as it attached to the particular 
lum.se HI which the widow resided and was 
therefore, in the nature of a specific charge’ 

The first proposition is a misstatement of the 

judgmentof\Vest,J.,in tlie leadingcaseof£aii-tf/i. 

man v. ^■itvnhha.anbai (3). That judgment 

makes it very clear tliat the widow’s right 

is not a legal but an equitable rigfit i. e a 

right not binding on the whole word but nnl,. 
(1) b .M. lyo. ^i-oniy 

(2. 12 M. 2i)'J. 

(:R 2 II. 401. 
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on the conscience of the co-pirceners and of 
those who take from them for value with 
notice. No doubt this equity may ripen into 
a legal right when it is reduced to definiteness 
and is charged on the estate by contract or 
decree or when an attachment has been made 
of a particular parcel of the ancestral estate 
for the widow’s maintenance, but until that 
is done the right is merely an equity. Tlie 
second proposition seems to imply that the 
right of residence being more definite than 
the right of maintenance is in the nature of 
a specific cliarge. But the mere delinitenevss 
of the claim is not sullicient to convert a right 
of personal demand into an interest in pro¬ 
perty and the second proposition also pro¬ 
ceeds on the erroneous assumption that the 
general right of maintenance is a legal 
right. 

It seems to us that t!ie correct view was 
that taken by Batty, J., in Knktbni v. Khem- 
diand (4), viz., that “mere residence in a 
house as a member of a household does not 
imply possessif)!!, for possession requires an 
aniiiius sibi liubawli, fiDt] that in such circum¬ 
stances residence is merely perniis^^ive. The 
widow has, as against tlie co-parceners, a right 
of maintenance whicli inrludes a right to a 
provision for her residence Her residence 
in the family house is allowed by the co-par¬ 
ceners in discharge of their duty to maintain 
her. But her residence does not imply a right 
of possession of the house or of the part of the 
house that she occupies; for the co-parceners 
may, from time to time, alter the provision 
for residence in accordance with any cliango 
in the fortunes of the family, and may require 
her to reside in another house or anotlierpart 
of the same house. 

The right of residence is, therefore, a right 
to a provision for residence and is included 
in the general riglit of maintenance. Like 
the right of maintenance, it. is an equitable 
and not a legal right. 

The nature and extent of the right of main¬ 
tenance is fully discussed in the case of Laksh* 
man v. Satyalhamabai (:1). It is an e(iuity 
binding on the conscience of the co-parceners, 
but it may be defeated by /idc alienation, 
i. e., an alienation made for proper purposes 
as for the discliarge of family debts or to 
satisfy claims enforceable against the whole 
family. It cannot be defeated by an aliena¬ 


tion which is not so justified or which is 
merely a pretext to shuffle off the obligation 
of maintenance. In the case of an improper 
alienation the equity is enforceable against 
the alieree under the same conditions that 
apply to any other equity, z, e., the transferee 
takes subject to the equity unless he has 
taken for value and without notice of the 
right. This is the law laid down in hakshTnan 
V. ^(ityahhamcibai (3) and now codified in sec¬ 
tion 39. Transfer of Property Act. which we 
think has been correctly interpreted by the 
Allahabad High Court in Ham Hunwat v. 
Uaia Dai (5 '. 

Now, in the present case it is not alleged 
tlmt the house was ever allotted to the plaintiff 
for her separate maintenance. Her right of 
maintenance is, therefore, an equitable one and 
the first question that arises is, whether the 
alienation was a proper one. The lower 
Appellate Court has found as a fact that 
it was not and the finding is supported by 
the admission in the written statement of 
defendant No. 1. The District Judge, no 
doubt, remarks that there was apparently 
no intention to defeat the widow’s claim” as 
200 feet of the house were excluded from the 
mortgage. But the District Judge has found 
that the area was not adequate for the 
widow s residence and still less for her main¬ 
tenance. The case is not one in which there 
was ample property to satisfy the widow’s 
claim out of the residue of the estate. The 
house is the only family property, the claim 
for maintenance is enforceable against the 
whole of it—and a wanton alienation of any 
part of the house was, therefore, a fraud on the 
widow. 

The next question is, did defendant No. 1 
take subject to the equity and the simple 
answer to that is that the lower Appellate 
Court has found as a fact that he had notice 
of it. The only defence raised for defendant 
No. 1 is tliat the widow has iOO feet of the 
house left for her residence. But it is not 
alleged that this area of the hou.se has been 
allotted to the widow with her consent in 
satisfaction of her claim to maintenance. 
Thewidnvhas a right available not only 
against the 210 feet but against the whole 
house an 1 she is, therefore, entitled to the 
decree made in her favour by the lower Ap¬ 
pellate Court. 


(4) S. 1). of tho H. S. C. V'ol. 2 p, 106. 


(6) 22 A. 320. 
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We confirm the decree of tlie lower Appel¬ 
late Conrt and dismiss this appeal with 
eosts. 

Appeal dismiaseJ. 


(s. c. u. li. K. (1910) I, 61.) 

UPPER BURMA JUDICIAL COMMIS¬ 
SIONER’S COURT. 

CiVM, Appeal No. 30 op 1909. 

February 11, 1910. 
PresPut-.—Mr. McColI, J. C. 

MI NCiWE ZAN— Appellant 


versus 

Ml SHWE TAIK —Respondent. 

Evidence Act (I -/ 1872;, -11. 110 Snecciision Art 

(X of 1865', a 242— Viucciinrc (\de (Act AVI'«-/ 
18S2), jf. 13— iiuentiou uf sttitm drriJed ho Vcohnfc 
(Junrt—Poiver of Civil Court to into in 

reytilnr suitPorden of proof—licgnhtr soit iignini^t 
ado inii>trotriv~l\‘rfton in luufol ]tus.-cii<ioii. 

A (|iK'.stic>i) <if (k‘ci(U‘(i in prucooclinj's iiiulcr 

tlio I’robato uiul Acljiiiiui'trati(iii Act cuu be* gone iiiti> 
again in a regular suit. 

A judgniont ot a Probate Court is conclusive* 
proof that the person to whom L<‘ttors of .Vilmini.s- 
tration or Probate have been gninted has been clothed 
with the powers ami the responsihilitios of the 
deceased and of nodiitjg else. 

Earrs v Jack-on, 1 Ph. 582; 14 L. J. Ch 433; 9 Jur. 
G09; 65 It. U. 457; Kanhun wRadhachurn. 7 W. It. 338; 
Ma Ihujin y. On Canoj, C. 11. It. 1902.03, II Prob- 
& A<h J). I, relied np<»n. 

ilnOnurii/v. Xyun, Civ. Apt)- No. 227 of 1904: 
followotl. 

« 

Where a person is in lawftd possession of an estate 
it is tor any one who disjinfes Ids right to prove that 
he is iKit the owner. 

A., tiH lljc wi.low of n, applied for Letters of 
A<lniiiiistmtion to his 4‘siat<'. H<-r status was dmiied 
by his relation C , but the I’robate Court held that .1. 
was R.'ti widow and gratite<l her bettors of A«l- 
ministration. C. then bn.ughl a civil suit for the 

property of R. on ihu ground that .1. was not R.’.t 
widow: 


Held, that the burden of pioviug that .1. was not 
tlio widow of R , was on C. A. had by virtue <.f tlio 
Leltci.s of .Vclininistration gninted f<i }iei* us adniini.s* 
fratrix deliveroil to herself claiming as .'^ole heir the 
residue of tlie estate. She was, lliorefore, in lawful 
possession 

Mp. (J. (r. ,S. Ptllai/, for the Appellant. 

^Ir. J. (J, Chatterjee, for tf>e Respondent. 


JUDGMENT.—On the death of Maung 
I3a Ya, one Ma Pwa Saing claimed *0 
admint.ster his e.«tate a.san adopted daughter. 
Her application was opposed by the plaintiff- 
respondent, Ma Shwo Taik, who claimed 
as niece and adopted daughter, and by the 
defendant-appellant, who claimed to be 
Mnnng Ba Ya*s widow. Afn Pwa Saing’s 



application was di.smissed ^atid it was held 
that the defendant-appellant was ^laung Ba 
Ya’s widow, and Letter.^ of Administration 
were granted to her. The finding, and the 
order based on it, were confirmed by this 
Court on appeal. Final orders were passed 
on the 17tb April 1907. 

On the 2Gtb February 190S, that is, con¬ 
siderably more than a year after Letters bad 
been granted to the defendant-appellant, 
the plaintiff-respondent applied for per¬ 
mission to sue in forma pauperis for tlie 
whole of the estate, on the ground that the 
decision that the defendant-appellant wa.s 
Maung Ba Va’s widow w'as wrong, atul that 
she (plaintiff-respondent) either as niece or 
as kittima daughter was the .sole heir. The 
is^ue whether the defendant-appellant is 
dialing Ba Ya’.s widow or not has been tried 
again on the merits and decided against her, 
and she has been ordered to make over the 
whole of the estate to the plaintiff-respond¬ 
ent. 

Thi.s is an appeal again.st that decree. 

I at first had .some doubt as to whether the 
judgment in the administration proceedings 
wa.s not conclu.sive proof under section 11, 
Evidence Act, that the defendant-appellant 
was Maung Ba Ya’s widow. It seemed to 
me that as it was necessary in such pro¬ 
ceedings to decide the status of the applicant, 
and as tlie Probate and Administration Act 
provided for the issue of citations in order 
that all interested parties might have an 
opportunity of contesting the application, 
there could be no possible advantage in 
permitting the fiuestion of the applicant's 
status to be fought out again in a regular 
suit, and that tlie remedy of an interested 
person who had not been made a party to 
the administration proceedings lay in an 
application to revoke the Letters or Probate, 
on the ground that proper citations had not 
been i.ssned or on the ground of fraud. It 
also seemed to me that to permit a question 
of status which bad to be detrmined in the 
administration proceedings to be fought out 
again in a regular suit, would ha contrary 
to Die very principle on which section -11, 
Evidence Act, is said to be founded, namely, 
that public p-)li''y requires that matters of 
social status should not be left in continual 

doubt. Further, it appeared to me that the 

expression ‘‘legal character” mint include 
wiff»hooH and widowhood from the fa^t that 
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a Matrimonial Court ia included amongst 
the Courts, to the judgments of which the 
section relates. 

In Ma Oauiio v. Ma Nyun (1) it was held 
that a question of status decided in administra¬ 
tion proceedings cculd be fought out again in a 
regular suit. But the ground ofthat decision 
was that proceedings under the Probate and 
Administration Act were not a suit and that, 
therefore, section lo of the Civil Procedure 
Code of lSb’2 did not apply. ^loreover, the 
opinion expressed by Mr. Irwin was really 
an chiter dictum, bicause what !te liad to 
decide was, whether a question of status 
decided in proceedings under the Lunacy Act 
could be fought out again in a regular suit, 
and, of course, section 41, Evidence Act, had 
no application and was not referred to. 

Since then it has been held by this Court 
in more than one case that a question of 
status decided in proceedings under the 
Probate and Administration Act can he gone 
into again in a regular suit, but the decisions 
appear to have been ba.seil on tlie wording of 

section 18 of the Civil ProcedureCnde, 18fSw, 
(section 11 of the present Code,), and not on 
that of section 41, Evidence Act. Had the 
procedure prescribed under the Probate and 
Administration Act been summary, theie 
would have been very good reasons for 
denying finality to the judgment of a Probate 
Court, but it is prescribed in section S3 that 
the procedure to be adopted when there is 
contention, is to be as faras pos.sible that pres¬ 
cribed fora snitand ordinarily, when the sfatus 
of the applicant is denied, the question is 
fougiit out at great length. It seemed tome 
that to allow it to be fought out again would 
only encourage useless and costly litiga¬ 
tion. 

But it is not for me to say what I think 
ought to be the law. The question is, what 
the Legislature intended the law to be. 

Previous to lS71 it was frequently held by 
the High Courts of India that a decision by a 
competent Court of a question of status was 
binding on all the word. In Hans v. dacksim 
(2), the leadingcase in England, it was held that 
a question of legitimacy decided by a Court of 
Probate could be re opened in a regular suit. 
Prom tlie report of the Select Committee ap¬ 
pointed to consider the Bill to introduce the 

(1) Civ. Ap)) Xo. 227 of lyok 

(2) I rh.0b2} U L. J. Cli. 48.1; U Jur, GOD; G5 ll. 

B. Vj7. 
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Evidence Act of 1872, it appears that section 

41 was based on the judgment of Sir Barnes 
Peacock in Kanhya Lull v. Radkachurn (3). 
After a consideration of his judgment I have 
no doubt that it was the intention of the Legis¬ 
lature to adopt the law laid down in Barrs v. 
Jaclcsnn (2) and that the expression *'JegaI 
character in section 41, Evidence Act, when 
it has reference to a judgment of a Court of 
Probate, means the status of an Administra¬ 
tor or Executor and that only, though when 
It has reference to a Matrimonial Court it 
includes wifehood and widowhood, and that 
a judgment of a Court of a Probate is conclu¬ 
sive proof that the person to whom Letters 
or Probate have been granted has been clothed 
with the powers and the responsibilities of 
tlie deceased and of nothin^ else, and that a 
question of status decided by a Court of Pro¬ 
bate can be raised again. This is in accord¬ 
ance with section 242 of the Indian Succes¬ 
sion Act, whicli, however, was enacted some 
years before the Evidence Act of 1871 became 
law. Ibis also appears to be the interpreta¬ 
tion which the Indian High Courts have put 
upon section 41, Evidence Act, 

1 am, therefore, of opinion that the learned 
Additional Judge was right in trying the is¬ 
sue whether the defendant-appellant was 
Maung Ba \a’s widow again. But the de¬ 
fendant-appellant was not in the same posi¬ 
tion in this suit as she would have been in, 
had the issue never been decided in her 
favour. 

It was pointed out in Ma Hnyin v. Ma On 
Oaing (4) that a person claiming to be an heir 
to an estate could not sue the administrator for 
partition, but tliat, when the estate had been 
administered and the residue after the pay¬ 
ment of debts and expense.s had been distri¬ 
buted to those claiming to be heirs to the es¬ 
tate, he could follow his share of the estate 
in their hands. It is not clear whether the 
defendant-appellant has exhibited in Court 
the account prescribed by section 98, Probate 
and Administration Act, of the manner in 
whicli she has disposed of tlie estate, but she 
has apparently taken the residue of the estate 
herself as sole heir, and the suit was brought 
against her personally and not as adminis¬ 
tratrix. Otherwise, the suit would be bad ah 
initio. 

(:i) 7 w. i;. 338. 

I E U. B. U. 1U02—03, II I’rob. Ad , i>. 1. 
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The defendant-appellant, therefore, by 
virtue of the Letters of Administration grant¬ 
ed . to lier, lias as administratrix delivered 
to herself claiming as sole heir the residue 
of the estate. She is, therefore, inlawful 
possession and it is for any one, who disputes 
lier right, to prove that she is not the owner. 

The learned Additional Judge of tlie 
District Court apparently placed the burden 
of proving her marriage witii Alaung Ihi Va 
upon the defendant-appellant, and it has 
been strongly urged in this Court tliatit lay 
heavily upon lier to prove tlie marriage. 
This contention is clearly wrong. The de¬ 
fendant-appellant was in lawful possession 
and under section 110, Evidence Act, it lay 
upon the plaintiff-respondent to prove not 
merely that she was .Maung Ha Va’s adopted 
daughter or niece but that she was entitled 
to inherit, and to prove that she had to 
prove that the defendant-appellant was not 
Alaung JiaVa’s widow. 

Had the burden of proof been on the 
other side, 1 should have been unable to hold 
that the view taken of the evidence adduced 
by the defendant-appellant was clearly 
^\rong, though I think that the part wiiicli 
she took immediately upon Maung Ba Yu’s 
death, ami the fact that the plaintiff-re 
spondent allowed her to remain in possession 
of Maung Ba Ya’s house without imniedi- 
ately a.sserting her rights are very strong 
points in her favour. 

But the question for decision is, whether 
the plaintiff-respondent proved that the 
defendant-appellant was not Maung Ba Ya’s 
wife. 

She is said to have been bought by Maung 
Ba A a as a slave, and to liave remained on 
in bis house after tlie annexation as a servant. 
The presumption of continuity does not arise 
on account of the death of Maung B,i Ya’s 
wife, Ma Kye Hmon. In an English house¬ 
hold— in England—there would be nothing 
extraordinary in a female servant continuing 
to serve her master after her mistress’s 
death, and no adverse conclusions would 
be drawn from this fact alone. But from 
what 1 know of Burmese customs such a 
female servant would be in a very equivocal 
position, and adverse conclusions as to her 
relations with her master would be drown, 
and in the present case I do not think that 

Alaung Ba \a’s age would make any differ¬ 
ence. 


UbO 


The defendant-appellant's case in fact 
was that, o.ving to her equivocal position 
after Ala Kye Hmon’s death, she told Afaung 
Ba Va that nhe mu«>t leave him, and that 
lie promised to marry her in order to 
prevent her from doing so, and that he did 
marry her. She was at that time treated 
as more than a servant, as siie took her 
meals with Maung Ba V'a, and there is 
nothing improbable in her story. Aloreover, 
tlie question is not whether ht-r story is 
probable or not, but whether the plaintiff- 
respondent has proved it to be false. 

The evidence adduced by the plaintiff- 
respondent is entirely negative, and is to 

the effect that neiglibours who might be 
reasonably expected to know of the 

marriage, if a marriage had taken place, 
had heard nothing of it. In estimating 

the value of tin's evidence the fact that 
Maung Ba Ya was an old man and was 

not likely to have a ceremonial wedding, the 
ease with which Burman Buddhist 
can marry, and the short space of time in 
which there could be any repute, have to be 
taken into consideration. The principal 
witnesses lor the plaintiff-respondent are 
Alaung Siiwe i^aing and Alaung 6hwe Kan, 
and the rest of the evidence can hardly be 
said to have any value. Alaung Shwe Daing 
is a near neigbour, and Alaung Shwe Kan 
says that he lived in Alaung Ba Ya’s house 
from the time of Ala Kye Hraon’s death 
until that of Maung Ba Ya. They both state 
that tlie defendant-appellant never slept 
with Alaung Ba Va. On this point Alaung 
Shwe Daing appears to have gone beyond 
the mark, because he did not continuously 
sleep at Alaung Ba Ya’s house until some 
twenty days before liis death, and, tlierefore, 
was not in a position to know. Alaung Siiwe 
Kan is, to a certain extentr contradicted by 
his own brother, Maung Shwe Than, and 
he appears to he biased in favour of a pongi/i\ 

V Oktama. who also claimed the estate and 
who has given evidence on behalf of the 
plaintiff-respoii'lent, and his evidence is 
con.sistent with tliat of the doctor who 
attended Alaung Ba Ya in his last illness, to 

the effect that the defendant-appellant 

rubbed medicine all over Alaung Ba Ya’s 
body, including Ids private parts, a task 
wfdcli wouM not be performed by a female 
otlier than a wife, at any rate if there were 
males present in the house, as there were, 


990 

PBNOY LAL ROT V. KAMALAPATI BANERJER. 

and it would be, in my opinion, unsafe to rely 
upon bis evidence in the face of the admitted 
facts, that immediately upon Maung Ba Ya’s 
death tlie defendant-appellant borrowed 
money to help to defray the expenses of the 
funeral, not clandestinely but openly, and 
remained in possession of the house and took 
charge of Maung Ba Ya’s affairs without any 
opposition on the part of the plaintiff- 
respondent, who was in the house at the 
time. The defendant-appellant appears to 
have done everything both before and after 
Maung Ba Va’s death which could be expect¬ 
ed of a wife, and Maung Shwe Kan’s evidence 
that she neverslept with him is, in my opinion, 
untrustworthy considering the other evidence. 

The fact that Maung Ba Ya entrusted 
Rs. 900 to Maung Shwe I^aing and not to 
the defendant-appellant before his death 
has been relied upon by the plaintiff-respond¬ 
ent. But there is no evidence as to the 
precise date on which it was entrusted to 
Maung Shwe Daing. The latter states that 
the money was entrusted during Maung Ba 
Ya’s illness. But it is not clear what this 
means. Maung Ba Ya apparently took to his 
bed some 20 or 25 days before his death, 
but he is described as having been more or 
less ill from the date of Ma Kye Hmon’s 
death. 

I think it probable that the Additional 
Judge came to the conclusion that he did 
come to, owing to his having misplaced the 
burden of proof. I am of opinion tfiat the 
plaintiff-respondent failed to prove that the 
defendant-appellant was not Maung lU Ya’s 
wife, and 1, therefore, reverse the decree of 
the District Court and dismiss the plaint¬ 
iff-respondent's suit with all costs. 

Appeal allowed. 

(n. c. la c. L. J. 505.) 

CALCUTTA HIGH COURT. 

Application for leave to appeal to tiif. 

Privy Council. 

No. 15 OK 1910. 

March 7, 1911. 

Present: —Mr. Justice Afookerjee and 
Mr. Justice Caspersz. 

BENOY LAL ROY CHOWDHURY and 
OTHERS—Plaintiffs—Petitioners 

f ei'sus 

KAMALAPATI BANERJEE and another 
—Defendant?—Opposite Party. 

Ciiil PFocedurc (ytrA V of 190S), 110—Priry 
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Council Appsal^Pecaniary valuilion -Foreclosui'e 
suit -‘Suhject-incitler. 

In a suit to enforc3 a nortgaga security, where the 
proceediDgs are entirely and it is not sought 

to make the mortgagor personally liable, the value of 
the subject-matter in dispute is the amount claimed 
when such amount falls sl.ort of tho value of the 
mo-tgagod property, while it is the value of the 
mortgaged property when the amount duo under the 
mortgage exceeds the value of the property. 

Application for leave to appeal to the 
Privy Council. 

Babu Jngesh Chandra Boy and Brojo Lai 
Ghakravarti, for the Petitioners. 

Baba Dwarka Nalh Mitter, and Shih 
Chandra Palit, for the Opposite Party. 

JUDGMENT.—This is an application 
for leave to appeal to His Majesty in Council 
against the decree of this Court in a suit for 
foreclosure of a mortgage security. The 
question in controversy is, whether the 
amount or value of the subject-matter of 
the suit in the Court of first instance wiw 
Hs. 10,000 or upwards, and whether the 
amount or value of the subject-matter in dis¬ 
pute on appeal to His Majesty in Council is 
tliesame sum or upwards. 

The principal amount secured by the mort¬ 
gage was Rs. 7,000. The suit was brought 
for the recovery of a sum far in excess of 
R?. 10,000 hut as the suit was for fore¬ 
closure and there was no claim for a personal 
remedy against the mortgagor (which had 
been extinguished by limitation before the 
action was commenced) the only sub¬ 
stantial relief which the plaintiffs could ob¬ 
tain in the suit as framed, was to recover 
possession of the property from the hands 
of the mortgagor. Under these circumstances, 
the subject-matter of the suit, in our opi¬ 
nion, was so much of the mortgaged pro¬ 
perty as the plaintiffs claimed to foreclose. 

It is beyond controversy that in a suit to 
enforce a mortgage security, where the pro¬ 
ceedings are entirely in rem and the mort¬ 
gagor is not sought to be made personally 
liable, the value of the subject-matter in 
dispute is the amount claimed, when such 
amount falls short of the value of the mort¬ 
gaged property, while it is the value of the 
mortgaged property when the amount due 
under the mortgage exceeds the value of the 
property. If we look at the substance of the 
matter, it is plain that in the former case, 
the subject of the suit is not the property 
itself, but only the right to make it avail¬ 
able for the realization of the debt, the 
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amount of which determines the value, while 
in the latter case, as the subject-matter is 
merely the right to make the property 
available for the debt, so far as it will 
suffice, the value of tlie property becomes the 
determining factor; Janki v. Badri (1), Knhair 
V. Atma (2), Krisknama v. Brinivasa (8) and 
Bhul Kumari v. Ohanshyam (-1), wliere the 
distinction mentioned was recognised by tlie 
Judicial Committee. Hut we must add that 
there is no force in tlie contention of the 
respondents that as Court-fees have to be 
paid on the plaint according to tlie principal 
money secured, under section 7, clause of 
the Court Fees Act, the amount of the 
principal determines the value of the subject- 
matter for purposes of jurisdiction; this view 

is negatived by sectionsS of theSuits Valuation 
Act, 1887. 

In the case before us, the respondents 
contend that the value of the property sought 
to he foreclosed is under R>. 10,00 t and that, 
cinsequently, the case tioes not fall within 
section 110 of the Code. In our opinion, if 
the value of the property is established to be 
less than Rj. 10,000. the appellants, upon 
the principles just explained, are not entitled 
to leave to appeal to His Majesty in Council. 
We are not prepared, however, upon the 
materials placed before us to bold that the 
value of the property is less than Rs. 10,O00. 
No doubt, so far back as the 12th March 
1910, the respondents filed an affidavit in 
which it was stated that the value is less than 
Hs. 10,000, and the appellants have, up to 
the present time, omitted to put in an affidavit 
in answer; hut they explain that they 
misapprehended the true scope of section 110 
of the Code, and did not consider it necessary 
to go into the question of value, because they 
were advised, erroneously as it now turns 
out, that as the claim was valued at more 
than Rs. 10,000, in he Court of first instance, 
and also on appeal to this Court, they were 
entitled as of right to leave to appeal to Mia 
Majesty in Council against the decree of this 
Court which had substantially varied the 
decree of the original Court. This appears 
to us to he a reasonable explanation 

(1) 2 A. 698. 

(2) 5 A. 332. 

(3) 4 M. 339. 

(4) 35 C. 202 (l’.C.);7 C. L. J. 30; 12 C. W 
N. 100; 10 Bom. L. U. 1; 5 A. L. J. 10:17 .M L J 

2 M. h. T. 600; 14 B.ir. I.. U. 41. 



Although, therefore, we hold that the ap¬ 
pellants are not entitled to leave to appeal 
unless they can establidi that the value of 
the P'-op^rty sought to be foredo.se.i is 
10,000 or upwards, we think they ought 
to have an opportunity to do so. We grant 
them two weeks’ time to put in an affidavit, 
llie respondents will heat liberty to file a 
counter-affidavit. 


I PPER liCRMA JCMICIAL COM.MIS- 

SIO.VKH’.S COCRT. 

Seco.vi) Civil, Aim'eu, No. 167 oe 1910. 
Heceniher 21, I91i). 
PrPH'nf:~Mv, .Shaw, J. C. 

NdA PO TUN AND OTiii:K3 —Ai'peli.ants 

versus 

(<■ ■; PON Re ponden't. 

t-o',/ (.P7 I'o/ 1908). II F.,y 

n , 47— Ap,,t,cnti>,n i„ rv.’c>it,un-}t-^,ular — 

for trecA — h'vrr.o! of drcr.-e.holAer— 

lor rrrorrnj of ,’xrr..< lr.'e.i h.irrri - PhuolinoA 

—P. nrltrc-Am.-n-lmont } Imnt-Cou(noUction^ 

Hum Hi) (in ohjedioB ij/ Court. 

ifcxenitioM going on. it is not 

mutorml wliotlio.- tl.e prirty (lissutisHtMl l.v an order 
in I'xecui ion applios f'xjirosslv nmlcr section 47 Civil 
I'nny.lun. Cod,., or inirporrs'lo bring a regular suit, 

provided tlio Court is tlio saaio 

I o admit of an Jipplicat iuii under section 47 the 

decree must b,* eapabie of execution and must 1 k 3 
still in cour.'se of c‘.\ocu(ion. 

If an application lias boen made nrub-r section 47 
and disposed <d', i)ie decision is ,tv ju.lirnt.i an<l on 
that ground a subs,.fjiient .suit will b- banvd 

X<ja Kyev. Mi F Me,\\ B. R. 1897-1901, II, 249- 

Fokrn hhn Muhoimul Ahsan v. Oftiri.il 'I ruAtrr of 
1() C. 53H; y<ja Su (r’vf }V Bui r H 
iuni.00. Il.r. P. .30, referred to. . - • a. 

Koi Exp. IV, of.s.‘cfion M, Civil Procedur,' Code 
to apjilv, the claim mii.vt Jiave b,>en wilbin the 
kiDivl.oliro of tlie por.son making ii,,lnrin-r tlie 
pn'\uoiis proeeeding.s, ^ 

M-inrkbai v. VirchonA, 9 Bom. L R. 1020. r.-fened to 
A .lecree for po.ssession of trees was execute,!; 
Die judgment.dMbtor subscpientlv found that tliero 
won- exc-ss trees ,u po.sse.ssi,>n of ,he decree-holder 
i he former consequently luougl.t a regular suit for 
he recovery of the o.vcess tree.s. It was alleged 
hat the jiidgment.di.btor was not aware of the fact 

till the execution pr.icoedings had closed and tho 

time fora . appeal from or a revi.-w ,.f the tinal order 
III execution was jiast: 

barred I,v section 47 

<if the Civil Procedure C<ide. 

Uhero plaint has been amended, the suit cannot 

bchsmiss,-.! on the ground that the ameiidetl i.lainb 
I.Mt.s f.u-ward a new e:is», if thmv is no irrecou- 
tiUble contiadiction l...|aeen the alk'gatioms in 
the original plaint and the allegations in the amen,led 

|U<Uflt • 
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An Apiiolliiio Conn «=linnia not tnko the objoction 
ilnif I ho nniendod plaitit ])ur forward a now caso 
nf Its i.wn motion, nor should it decide the point 
uithoni giving tlio plaintiff on opportunity of 
explanation. 

G. S, PiJlay^ foj the Appellants. 

Mr. J. 0. Chntterje^^y for the KeApondent, 

JUI^GMENT.—On the 23rd .fune lyOii 
plaintifFs-appellants sued (in Civil Regular 
No. 4 of 190S nf the Snb-Divisional Court) to 
recover certain palm-trees, which defendant- 
respondent, as they alleged took possession 
of in excess of the number she was entitled 
to under the decree in Civil Regular No. 4 
of 1904, (executed in Execution Case No, 4 
of 1905, and subsequent Execution Cases) 
of the same Court. The original plaint 
omitted to state when the defendant-respond¬ 
ent took possession, whether at the time 
of delivery by the Bailiff, or afterwards, it 
only said that now when plaintifPs-appel- 
lants came to count the trees they found 
that defendant-respondent had taken too 
many. In his preliminary examination 
plaintiff-appellant, Po Tun, said that 
defendant-respondent took the trees at the 
time of delivery ( * * *) by the Bailitf 

under the order of the Appellate Court, the 
plaint was amended, and a re-trial ordered. 
In the amended plaint plaintiffs appellants 
said that tlie Bailiff delivered the correct 
number of trees, and that defendant-respond¬ 
ent took the excess afterwards. 

The Sub-Divisional Court on the re-trial 
gave plaintiffs-appellants a decree, dis¬ 
tinguishing tlie case from Kga Kye v. Mi K 
Me (1) on the ground of the alleged taking 
having been after the delivery by the Bailiff. 

The District Court on appeal reversed 
that decision and dismi.ssed tlie suit, holding 
that the amended plaint put forward a new 
case, and that plaintiffs-appellants must be 
held to that originally made in the previous 
proceedings. 

Before me it is contended on behalf of 
defendant-respondent tliat the suit was not 
maintainable. FakrnHin Ahson v. 

Official Trustee of Bengal i'l) is relied on. 

The lower Courts dj not seem to luve 
noticed two points which are not referred 
to in Nga Kye's case (1); hut are dealt with 
in Nga Sa Gyi v. Ye Ban (.‘O. 

(1) u. n. II. 1S97-1901, n, 2n. 

(2) 10 C. 538. 

(3) U. B. R. 1901-08, f[, Civ. Pro. 30- 
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(1) If the execution proceedings are still 
going on, it is not material whether the dis¬ 
satisfied party applies expressly under sec¬ 
tion 47, Civil Procedure Code, or purports 
to bring a regular suit, provided the Court 
is the same. This, as the authorities cited 
in Nga Sa Gyi v. Ye Ban (3) show, was held 
under the old Code, and now clause (2) of 
section 47 makes express provision for mis¬ 
takes of the kind. Here the Court was 
the same, as already stated. Hence no valid 
objection could be taken to the present 
suit merely because it was called a regular 
suit. 

(2) To admit of an application under sec¬ 
tion-47 the decree must be capable of exe¬ 
cution, and must be still in course of execu¬ 
tion. This is what was declared in 
Fakruddin's case {2). 1 may add a third 

point, if an application has been made 

under section 47, and disposed of, the deci¬ 
sion is res judicata^ and on that ground a 
subsequent regular suit will be barred. 

I have referred to the three decisions cited 
in Nga Kye'scase {].), I find that two 
of them were cases of the last-mentioned 
kind, in which a previous application had 
been made under section 11 of Act XXIII of 
18f51 or section 244 of the Code of 1882 
corresponding to section 47 of the present 
Code, and had been disposed of. 

The third was one where there had been 
no such application, but apparently the pro¬ 
perty was made over in the course of exe¬ 
cution proceedings. It was held that the 
dissatisfied party ought to have applied 
(under section 11 of Act XXIIf of 1881), 
and not having done so could not bring a regular 
sutt. Apparently, the execution proceedings 
were at an end when the suit was brought, 
but the report does not clearly say that they 
were. The judgment, however, seems to 
assume that the bar holds good even after 
the execution proceedings have closed, and 
that in all circumstances. 

This is a very diftijult question, also de¬ 
pending; apparently, on the rale of res jniioata 
applied to tlie case where an objection was 
n)t but might or ouglit to hive been raised 
in the previ )us prjcee lings. In the present 
case til 3 execution proieelin^s were very 
tr.)ubleso na. It vv is only Mti»l3;i vliruh 
193ju>t a little o/ar c irji n > i i» o jf ire 
the iiistituti in ifciepresau suit, Jii5 tie 
fini! orier aeentis to hive been pissel (s33 

/ 
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Execution Case No. 6 of 1907). It is not 

impossible that the execution proceedings 
were still incomplete then, but as far as I 
can gather from the proceedings before me, 
that was the final order, and, if so, it was 
no longer possible for plaintiffs-appellants 
at the date of suit to make an application 
under section 244-, Civil Procedure Code, 
lW2i and it was also too late to appeal from 

or apply for review of the order finally cIos- 
ing the execution proceedings. Suppose, a.s 
they alleged, that plaintiffs-appellants did 
not^ become aware of defendant-respond¬ 
ent s taking possession of more trees than 
the Bailiff made over to her, till, say, within 
a w'eek of the date of institution of tlie present 
proceedings, what is to prevent them from 
bringing a Regular SuitP 

The law of limitation givss them twelve 
years to sue, under ordinary circumstances, 
for immoveable property of wliich they have 
been wrongfully dispossessed. 

Even if tlie Bailiff had made over the 

excess trees by mistake, 1 cannot see wiiy 

plaintiffs-appellants should be barred, if 
they were nut aware of the fact till the exe¬ 
cution proceedings had closed and the 
time for an appeal from or a review of the 

final order in execution was past. For Kx- 

planation IV of section 11, Civil Procedure 

Code, to apply, the claim must have been 

within the knowledge of the person making 
it during the previous proceedings.— See 
Amir Ali and Woodroffe’s Civil Procedure 
Code, notes to sections 11—14, on page 119, 
from Mutiekbai v. Virchand (4). 

But I do not find that plaintiffs-appel¬ 
lants ever alleged tlie Bailiff to have made 
over the excess trees. It is not clear to 
me that there is any really irreconcilable 
contradiction between tbeir allegations in the 
first proceedings and tlieir allegations after 
the remand. They were not required by 
the Court at first to give precise details. 
Phe lower Appellate Court also seems to have 
taken this objection of its own motion and 
to have decided on it without having given 
the plaintiffs-appellants an opportunity of 
explanation. 

I set aside the decree of the lower Appel¬ 
late Court and remand the case for the 
appeal to be disposed of on its merits. Costs 
will abide the final result. A certificate 

(4) 9 Horn. h. It. 1020. 


under section Id, Court Pees Act, will be 
granted. 

Cane remanded. 
fs. c. U. 14 n. (1010) I. OOJ 

UPPER BURMA JUDICIAL COMMIS¬ 
SIONER'S COURT. 

Civin Api'eal No. 143 OF l:a0. 
November 11, 1910. 

Present:—Mr. Shaw, J, C. 

NGA PWE—Ai 'PELt.ANT 
versus 

MICH AN THA— Respondknt. 

'lustration, Utters o/^J’robate and Administration 
Act (V of \hH\),se9i»’ and object of~i^uestion of title 
~K(iect of ijrantof Leitcrs-Poieer oj Courtfo (jiic 

posscssum itj property. 

It is lint iifCCSHary, in |)roee<Mlingo- under the 
Probate and A<liiiini.stration Act on un aj.idication for 
Letters of Adrninistnition, to decide what tlie estate of 
the dcc(‘ase<l consisted of. 


i^uestions ot title can only be determined in a 
regular suit. 

'J'hc fact that a Court has granted Letters to a 
person does not autliori/e it subseijucntiv to give )iim 
possession of any jiropcrty. The grant of Letters of 
Administration does not, without further proeeeilings, 
entitle the grantee to possession. Kxci'ptin regard 
to the exhihition of an inventory and the revocation 
of Letters, tlie Court becomes functus officio after 
the grant. 

Manug Ye tiynn v. ila Ilmi, 1 L. U. R. Karim 
liuj! V. King.t'miK-rur, '> L. n. n. ](}[■ Mi p,ra v Mi 
Them Yon, 4 L. B. K. 287, followed. 


Mr. 0. G. S. PUlny, for the Appellant. 
JUDGMENT.—This purports to be an 
appeal under section 86, Probate and 
Administration Act, against an order made 
by the District Court under that Act. The 
order, as will appear further on, was not 
in reality one contemplated by the Act. 
But I do not think that fact renders an 
appeal inadmissible. *lhe Judge appears to 
have thought that the order was one which 

he had power to make as subsidiary to the 
grant of Letters. 


Respondent, under an appellate order of 
this Court, obtained Letters of Administration 
to the estate of Mi Min Thet. deceased. 
After that, respondent, or ratlier her 
husband, Aung Hla, on her behalf ap¬ 
plied to the District Court to be put in 
possession of a bouse which she alleged 
to be part of the estate, and which 
he represented to be unoccupied and in 
danger of destruction by fire. The District 
Court thereupon made the order in question 
authorizing Aung Hla to take possession. It 
did this without notice to the other side, 
without any sort of inquiry, and without 
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coiisiderin;? whether it had jurisdiction in 
the matter. 

In acting e.r parte the learned Judge con¬ 
travened a fundamental rule, which can hard¬ 
ly ever be departed from in judicial proceed- 
— Audi alteram partem 

The natural result was that no sooner 
was effect given to the order than 
appellant came forward with a petition 
objecting to it and praying that it might be 
set aside. 

i’he order which the District Judge 
passed on this application shows that he 
misconceived the meaning and effect of 
this Courtis order in appeal, and also the 
whole scope and object of proceed¬ 
ings under the Probate and Administration 
Act. 

These are well explained and exemplified 
by Sir Charles Pox in three Lower Burma 
cases —Mannq Ye (tf/an v. Ma llmi (l); 
Karim Bux v. King-Emperor (2) and Jli 
Pwa v. Mi Thein You (d). It was not 
necessary, in the proceedings under the 
Probate and Administration Acton respond¬ 
ent’s application for Letters, to decide what 
the estate consisted of. (Questions of title 
could only be determined in a regular case. 
The remarks about the gift of the house in 
the appellate order of this Court, therefore, 
did not finally decide the (luestion of the 
gift or give respondent a right to possession 
of the house. 

Again, the fact that the District Court 
had granted Letters to respondent did not 
authorize it subsequently to give her posse.s- 
sion of any property. Por the reason just 
explained, the grant of letters did not, with¬ 
out further proceedings, entitle her to pos¬ 
session; and, except in regard to the exhibi¬ 
tion of an inventory and the revocation of 
the Letters, the Court was functtis cMcio. In 
making an order that respondent, or rather 
her husband, Aung Hla, should take posses¬ 
sion of the house the Court was acting entire¬ 
ly without jurisdiction. 

It appears that respondent has since in a 
regular suit established her riyht to the house 
and other property either as administrator 
to the estate or as heir of the deceased, 
and the appellant, thereb^re, has nothing 

(11 1 L. T3. 11. 1.5.5. 

2 L. 13. K. 61. 

(3) 4 L. B. K. 2b7. 


substantial to gain from a reversal of the 
order now in qne.stion. 

But it is clear that that order cannot on 
any ground be sustained, and I must, 
therefore, set it aside. Respondent will pay 
appellant’s costs in this Court—one gold 
mohur. 


(s. V. U. B. 11. (1910) I, 76.) 

UPPER BURMA JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No. 62 of 1910. 
December 21st, 1910, 

Present: —Mr. Shaw, J. C, 

NGA TOK— Applicant 
versus 

SUBRAMONIAN CHETTY— Respondent, 

Civil Procedure Code Act Vof 1908), 0 XXI, rr. 68, 
(i2-Mortyayed property—Mortgagee in possession — 
AttacUinent as mortgagee's property—Claim by mort~ 
yagot—Position of mortgagee —“0/. account of or in trust 
for "—“./lij his property". 

A claim under rule 5S, Order XXI, may be made 
by a person who has an interest in the property 
atlhough be is not in possession. 

A mortgagee in jjossessioii is in possession “on 
ueeuunt of or in trust for” the mortgagor, to the 
extent of the mortgagor’s interest. The property is not 
in the mortgagee’s possession “as his own property’' 
but partly on his account and partly on account of the 
mortgagor. 

Xga Kycx.PoMiu, C, B. K. 1901.06, II, Sub¬ 
mortgage 1, referred to. 

^Vhero mortgaged property in possession of a 
mortgugeo is attached us his property and the mort¬ 
gagor i>refers a claim against the attachment, the 
claim should bo investigated and the property 
released from attachment to the extent of the mort- 
gagors interest. 

.So far as the interest of the owner and mortgagor 
is concerned, the property is not liable to attachment. 

Monmohinei) Dassce v. liadha Kristo Das, 29 C. 643; 
Hamid Dakhut Mazumdar v. Buktear Chand Mahfo, 

14 C. 617; SheoraJ Xandan Singh v. Qopal Suran 
Xaram Sinyh, 18 C. 2fi0, distingiushed. 

Kuinarappa Chetti v. Xga Pyi, U. B. R. 1904*06, II, 
Civ. Fro. 18, relied upon. 

Quxrc: ■ Wliethcr a mortgagee in jiosscssion is 
actually a trustee ? 

Lull Das V. Jamal Ally, 9 W. U. 187; Jogendronafh 
Miillick V. Jlaj Narain, 9 W. R. 489; Kullyan Dass v. 
Sheo Nuiidiin Pershad Singh, 18 W. R. 65, referred to. 

Mr. C. G. Pillay, for the Applicant. 

Mr. /(. G. Aiyangar, for the Respondents. 

JUDGMENT.—Respondent in execution 
of a decree against his judgment-debtor, 
Nga Hlwa, attached certain land in his 
possession. 

Applicant applied for removal of the 
attachment on the ground that be was the 
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owner, and Nga Hlwa merely in possession as 
movtg&gee. 

rile Sub-Uivisional Court summarily dis¬ 
missed tlie application, saying; “The land is 
admittedly in possession of judgment-debtor. 
The remedy of Maung Tok is, therefore, 
by regular suit for redemption and not by 
suit (sic) for removal of attachment.” 

The learned Judge inthis order apparent¬ 
ly be wildered himself by speaking of a (mis¬ 
cellaneous) application for removal of attach¬ 
ment as a suit, and lost sight of Order 
XXI, rule 63, which expressly provides that 
when a (miscellaneous) application for 
removal has been disposed of, the unsuc¬ 
cessful party may “institute a suit to 
establish the right which he claims to the 
property, but subject to tlie result of such 
suit if any, the order” (in the Miscellaneous 
proceedings) “is conclusive.” 

But it is not intelligible how the Judge 
came to think that applicant’s remedy was 
by a suityor I’edempfio}}. 

Before me it is contended for applicant 
that the Sul)-l)ivisionaI Court’s order was 
marked by illegality or material irregu¬ 
larity, it being the duty of tlie Court 
to allow applicant an opportunity of 
establishing the interest which he claims to 
have in the property. 

For respondent the ground is taken that the 
provisions of Order XXI. rules 5S—C3, con- 
line the Court to the question of possession. 
Reliance is placed on Monuio/iivey J)ass€e v. 
Radha !\risto Das (1) and tlie decisions 
there followed: Hamid Bakhiit Maznyndar 
V. Buktear Chand Mahto (2) and Sheoraj 
Nandan Singh v. Gopal Stiran Naraiu Singh 
(3); and it is contended that a mort¬ 
gagee in possession is in possession on hiscwn 
account, and not partly on his own account and 
partly on account of the mortgagor, as a co¬ 
parcener in undivided joint property might 
be, and that in such acase the Court is bound 
to dismiss the application for removal, and 
leave the mortgagor to his regular suit under 
Order XXI, rule 63. 

If that is what the learned Judges who 
pronounced the decisions referred to meant, 

1 find myself unable, with all respect to 
them, to accept their interpretation of the 
Code. And the new Code is practically 

(1) 29 C. 6W. 

(2) UC. U17. 

13) 18 C. 200. 


OASES. . 99.J 

identical with the Code of 1882 in this 
matter. 

Rule ofc says: If any claim is preferred 
to ... . any property attached in execution 
of a decree on tlie ground that such pro¬ 
perty is not liable to such attachment, the 
Court shall proceed to investigate the claim”, 
etc. If applicant was the owner and 
mortgagor, liis interest in the property 
was not liable to attachment. He was 
at liberty to prefer a claim under this rule 
and the Court was bound to investigate it. 

Rule 59 says: “Tlie claimant .... must 
adduce evidence to show that at the date 
of the attachment he had some interest in^ 
or was in possession”. 

This shows tliat a claim may be made 
by a person who has an interest in the 
property although he is not in possession. 

Rule 60 says- “Where, upon the said 
investigation, the Court is satisfied that for 
the reason stated in the claim .... such 
property .... being in the possession of 
the judgment-debtor at such tirrte” {i.e, 
the time of attachment) “it was so in his 
pos.session md on his own account^ or as his 
own property, but on account of or in trust 
for some other person, or partly on his own 
account and partly on account of some other 
person, the Court shall make an order releas¬ 
ing the property, U'holly or to such extent 
as it thinks fit, from attachment.” 

I am under no doubt that a mortgagee in 
possession is in possession “on account of 
or in trust for” tlie mortgagor, to the 
e.xtent of the mortgagor’s interest, that the 
property is not in his possession, “as 
his own property,” hut partly on his own 
account, I.C., to the extent of his interest as 
a mortgagee in possession, and partly on ac¬ 
count of the mortgagor, i, e., to the extent of 
tlie mortgagor’s interest, within the meaning 
of this rule and that the Code contemplates 
and requires the Court to investigate the 
claim of a mortgagor in such a case, and, if 
it finds it established, to release the property, 
to the extent of the mortgagor’s interest, 
from attachment. 

Rule 62 may be compared. It evidently 
deals with the case of a mortgagor in pos¬ 
session. It implies that the mortgagee out 
of possession may put forward his claim, and 
the Court may investigate and allow it, but 
it provides that in such a case the Court 
(instead of releasing the property from 
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attacViTneiifc to the extent of the mortgagee’s 
interest) may continue the attachment (on 
the whole property) subject to the mortgage. 

It is not sutEcient to find that the property 
is or is not in possession of the judgment- 
debtor. The nature of the possession, 
whether tliis is in the judgment-debtor or 
in the claimant, has to be gone into; in 

other words, the question of title cannot be 
ignored. 

As a matter of principle, it would be un¬ 
reasonable if the Court were debarred from 
going into the claim of an owner and mort¬ 
gagor in the circumstances of the present 
case. So far as the interest of sucli an 
owner and mortgagor is concerned, the pro¬ 
perty is not liable to attachment. To attach 
that interest is to commit a trespass for 
which the owner and mortgagor would he 
entitled to recover full compensation. [See 
Knmarappn Ghetti v. Kga ]'y{ (i.)]. His 
interest as mvirtgagor is nonetlieless his 
property, because it is less than the full do¬ 
minium by reason of the mortgagee’s interest 
having been subtracted from it. 

Why should such a claimant be excluded 
from the benefit of rules 58—61P 

A perusal of the Calcutta cases cited does 
not seem to me to support the contention of 
the learned Advocate for respondent. The 
facts in them were distinguishable from 
those of the present case. They were not 
cases where the judgment-debtor was a 
mortgagee in possession. They were not 
cases of mortgage at all. lJut if they are 
applicable to the present case, 1 think that 
the effect of them is tliis,—that the Court 
in finding the judgment-debtor’s possession 
was ostensibly that of a mortgagee of the 
applicant’s, was bound to make an order 
accordingly releasing the property from 
attachment to the extent of the mortgagor’s 
interest, and was not at liberty to go into 
the validity of the mortgage. 

I am aware that Dr. Ghosh objects to the 
term trustee being applied to a mortgagee 
in possession on the ground that, although 
he is under certain obligations to the rnort- 


in possession after the mortgage was satisfied 
was not a trustee within the meaning of the 
Limitation Act of 1859. Subsequent Acts, 
e. g.j the present Act in section 2, expressly 
exclude such a mortgagee from the definition 
of trustee: in Jogendranath Mullick v. Baj 
Narain (6)—cited by Dr. Ghosh—and 
Kullyan Bass v. Sheo Nundun Pershad Stngh(7) 
a mortgagee in possession was called and 
treated as trustee, and, as pointed out 
by Gour, the Transfer of Property Act in 
section 76 subjects the mortgagee in posses¬ 
sion to substantially the same penalties as 
those laid upon a trustee by section 23 of 
the Trusts Act (II of 1862). (See Gear’s 
Law of Transfer in British India, Volume 
2, pages 795, SOi and 809.) But it is not 
material whether a mortgagee in possession 
is or is not actually a trustee. From the 
nature of a mortgage as understood in India, 
as to which see Nga Kye v. Po Min (S), I 
do not think it can be seriously disputed 
either that a mortgagee in possession is not 
in po.ssession as owner, or that he is in 
possession partly on his own account and 
partly on account of the mortgagor. From 
another point of view his possession is the 
mortgagor’s possession, and the mortgagor 
is in (constructive) possession through him,” 

In making the order it did, 1 am of 
opinion, that the Sub-Divisional Court did 
not duly consider the law, and was, therefore, 
guilty of illegality, and material irregularity. 

I set aside that order and direct that 
the Sub-Dtvisional Court proceed to deal with 
the application in the manner laid down in 
Order XXI, rule 58 seq. 

The costs of this application will follow 
the event. 


Order sot aside. 

(G*9 W. li 489. 

(7) 18 W. R. 65. 

(8) U. B. R. (1904—CC), 11, Sub-mortgage 1. 


(s. c. U. B. R. (1910) I, 78.) 

UPPER BURMA JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 127 of 1910. 


gagor, he has rights of his own which he 
may exercise adversely to the mortgagor 
(Law of Mortgage, 3rd Edition, page 257.) 
But in Lall Vus v. Jamal Ally (5) it was 

thought necessary to decide that a mortgagee 

(4) U. B. R. (1904—06) H, Civ. I lo. 18. 

(5) 9 W. R. 187. 
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Present'. —Mr. Shaw, J. C. 

U TEIK KA AND OTHERS—Applicants 

versus 

NGA TIN BYU— Respondent. 

Und'lhist Law—Ecclesiastical Courts—Decision of 
Thathanabaing — Jurisdiction — FlaintiQ layman —- 
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Claim for rciitoralion of properly dcdicatiHl (o uionagfcnj 
—Dectaion of Revenue authorities, 

Ecolosiastical Courts aro not dcprivod of juris¬ 
diction moroly because the plaintiff is a layman. 

)yunChitv.Znuta,TJ. B. I?. (1897-00, H, 

relied upon. 

Cortaiu properly was orijfitmlly (lr‘flical(Hl 

by plaintiff's ancestor to a monnstory and tlam 
conOscated and re-dedicated by tin* Burmese Kinj'. 
Plaintiff, a layman, applied to the Tlmth aiuihfiiiiy foj* 
the restoration of the land and after a decision was 
given by him and his Council, the plaint Iff sued to 
enforce that decision. The Monks (jf th*.* monast«*r\', 
who wore defendants, pleaded that the Kccle.siastienl 
Courts had no jurisdiction and that the Kcclosiastical 
Courts could not give a decision in conflict with the 
decisions of the Hevonue authorities. Sonn* of tin* 
defendants had submitletl to the jurisdiction: 

Held, that the Ecclesia.stical Courts hud jurisdiction 
over the matter. Their decision was a pronounce, 
ment on the religious duty of Monks tf>wards the 
descendant of a taga and it jmrportc*d to give effect 
to the religious rule on that point uinl was directed 
against subordinate occlosiastic.s. Even if the 
plaintiff liad no right to ro-cluim the laiul (‘iiforceable 
in a Court of law, he was not debarfd from ad- 
dressing himself to th(» ecclesiastical uutlioidtie.s and 
invoking their own religious rules or maxim.'j in his 
favour. The defcmlants could not object to flie 
decisioti of those authorities. 

Held, further, that tlio tiecision.s of the K<‘Vonuo 
authorities wore no bur to tlu* decision in «)ues(i<)n. 
U ho land was ileclureil to be wuffdijdit and there was 
nothing to j)rovent the occde.siastical autho:ities 
from resigning their rights in it to u gramlson of a 
former owner. 

Mr. Tha Oywe, for the Applicants. 

Messr.s. S. Mukerjee (Senior) and Muk'^r- 
jee (Junior), for the Respondent. 

J UDGMI'jNT.—T he plaintifT-re.spondent 
sued in the Di.strict Court lo enforce a decision 
by the Thathanahaing and liis Couiicil with 
respect to 99 89 acres of land. Tlie de- 
fendants-appellants, besides denying the facts 
that they appeared before the Thathanahning 
or were aware of liis decision, pleaded that 
the case had been decided by the former 
Thathanabaiug, and apparently tliat tlie suit 
was barred by limitation, c., that on the^e 
grounds the decision sought to be enforced 
was contrary to the Civil law. They al.so 
objected to the order on grounds affecting the 
merits of the dispute. 

In appeal to tlie Divisional Court they took 
similar objections, but no longer denied 
having taken part in the proceeditjgs ending 
in the Thathanahaing's decision. 

Before me they add two new objections—(1) 
that plaintiff-re.spondont being a layman, tlie 
ecclesiastical Courts had no jurisdiction; (2) 
that it was not competent to the ecclesiastical 
Courts to give a decision in conflict with tbo 
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''A,--.,, 
deci.«ionsof the Revenue authorities, 

The Di.strict Court found (1) that* the ^al¬ 
leged decision of tiie former Thafhanahaing 
was not proved, and that anyhow it was open 
to the present Tkathnnahning under the Bud- 
dliist Law to revi.se it; (2) that the matter 
was within the competence of the ecclesiastic¬ 
al Court.s, and, therefore, if the Civil Court 
was .satisried that the onler .sought to be en¬ 


forced was made, all it could do was to enforce 
it. Presumably, the learned Judge was of 
opinion tliat, in these circumstances, the ques¬ 
tion of limitation was immaterial. 

The Divisional Court took a similar view. 
Holding that the juri.sdiction of the ecclesias¬ 
tical Courts is not confined to ecclesiastics, 
and that the matter liere in dispute was with¬ 
in tlie competence of tlie eccle.siastical Courts 
it considered that the Civil Courts “should 
not go behind tlie order to ascertain if it was, 
according to Buddhist Law and procedure, 
barred by limitation and so on.” 

As regards the defendants-appellants’ ap¬ 
pearance before the Tlmthanahaing, they ad¬ 
mitted the documents produced by phiintilF 
as having been tiled or put in evidence by 
them before the Hningyoks, to whom the 
TIidflianabauig referred the case for inquiry, 
and there was sutheient evidence to show tliat 
they were represented also before the Council. 

The di.spute was as follows: 

Plaintiff-respondent’s grandfather, ICyauk- 
ke, in 1221- B. L., ileilicated tlie produce of one 
piece of land liugyes) described in maps 

on tlie proceedings ns.and the produce 

of 1 TOtli of-k other pieces of land.and... 

(aggregating 4U0 tingyes) to defendants-ap¬ 
pellants’ monastery. In 122S he was impli¬ 
cated in the Myingun Prince’s rebellion and 
in conseti'ience all his property was confiscat¬ 
ed. A pongyi then represented to Mindon 
Nin the case of tlie defendants-appellants’ 
monastery, and the King thereupon made a 
new dedication of the whole produce of 
and I 'lOth of the produce of the other lands. 
In 1231 tlie Le Wun and Le Ok substituted 

for 1 10th of the produce of the 4 lands. 

and... 1 Doth of the land (40 tingyes), and as 
such made over, for the benelit of the monas¬ 
tery, ... and ... The remainder tlienceforth 


was exclusively of State. 

In 1891 the Deputy Commissioner classed 
the land ... and ... as w .ting,in, and the 
Financial i.'ommi.ssioner coniirmed that deci¬ 
sion in 1904. 
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riaintiff-respondent in the present case 
sought to recover the land.and ... un¬ 

dertaking to give the monasteries I'JOth of 
tl)e produce. 

He relied on an alleged condition in the 
grant of 1224 by Kyaukke, that his descend¬ 
ants, if reduced to poverty, might modify 
tlie dedication and offer 1/lOth of the produce, 
or in case tliey were obliged to sell 1/IOth of 
the produce only. He contended that the 
llnrmese King did not confiscate the dedicat¬ 
ed land, but re-affirmed the dedication with 
its attendant condition. 

This is not borneout by the text of the Ro¬ 
yal order put in evidence in the case and ap¬ 
parently admitted. It expressly states that 
the lands were confiscated, and in making 
the now dedication says nothing about Kya- 
ukke’s condition. It seems highly unlikely 
that the King would have intentionally main¬ 
tained a provision for Kyakke’s descend¬ 
ants. Defendants-appellants pleaded the 
confivScation. 

But the order now in question ultimately 
rests on a quotation from a Pali authority 
laying down the duties of Buddhist Honks 
in such matters. The sum of it is this. If a 
donor suffers loss through the King, fire, or 
a thief and becomes poor and, therefore, asks 
for the return of what he has given, it should 
be given back even if it was a thingihn gift. 
Plaintiff-respondent’s grandfather was a 
taga who supported the monastery, and it is, 
therefore, the duty of rahnns to support 
him. 

The Thaihanahning and Council according¬ 
ly found that plaintiff-respondent should 
work the land and make an offering” (of a 
part of the produce,) and that “the defendants 
who own tlie produce should agree.” 

It appears to me that this is manifestly a 
matter within the competence of the ecclesi¬ 
astical authorities. It is a pronouncement 
on the religious duty of Honks towards the 
descendant of a tagn^ and it purports to give 
effect to the religious rule on that point. 
It is directed against subordinate ecclesiastics. 

I am unable to find in the published decisions 
any foundation for the contention put forward 
on defendants-appellants’ behalf, that the 
ecclesiastical Courts were deprived of jurisdic¬ 
tion merely becarse plaintiff-respondent was 
a layman. Sir Herbert White in the case 
cited by the lower Appellate Court, Wun 


Chit V. Zawta (l), was evidently disposed to 
see no obstacle in this fact. 

Assuming plaintiff-respondent to have 
had no right to re-claim the land which 
he could have enforced in a Court of law, 
what was to prevent him from addressing 
himself to the ecclesiastical authorities and 
invoking their own religious rules or maxims 
in his favour? 

And how can the defendants-appellants 
object to the order of their ecclesiastical 
superiors giving effect to those rules or 
maxims? 

In this view of the case, neither the ques¬ 
tion of res judic(tta nor tlie question of 
limitation can pns.sibly arise. It is immate¬ 
rial whether the alleged order of the previous 
Thafhannhaing is genuine, or whether Kyaukke 
made a condition in favour of his descendants 
or whether, after the confiscation, that 
condition helps the plaintiff-respondent in 
any way. 

Nor can the decisions of the Revenue 
authorities be a bar to such an order as the 
one in question. The land has been declared 
to be Wf-ttogan of class (n). The ecclesiastical 
authorities choose to resign their rights in 
it to a grandson of a former owner. There 
is nothing to prevent tliem. The Land 
Records staff will have to record the 
transfer in their Registers, and henceforth 
the laud will be shown as bnhahuing of plaint- 
iff-respoudent instead of wuttagan. 

All the defendants-appellants’ objections 
are thus dispo.«ed of, and the omissions of 
the lower Courts are of no consequence. 

Apart from the foregoing, the defendants- 
appellants also appear to have submitted to 
the ecclesiastical authority and taken part in 
the proceedings, in spite of their initial 
attempt to deny this. 

They filed a written defence and put in 
evidence a long list of documents on which 
they prayed the Sayadaus to decide in their 
favour. 

Therefore, if the order in question were 
considered as an ordinary award, there would 
still be no apparent reason why it should 
not he enforced. 

The appeal i.s dismissed with co.sts. 

Appeal dismissed, 

(U U. B R. 1S97-01), H, 52. 
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OANDHARP BINQU V. HARl KRISHNA. 

(fl. c. 8 A. L. T. 458.) 

ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 410 of 1911. 

March 19tl. 

Present '.—Mr. Justice Karamat Husain. 
GANUHARP SINGH— Defendant- 

Appellant 

versus 

HARI KRISHNA and others—Plalmifps 

—Respondents. 

A..ir. 1\ Rent Act (Xll oj 188) \ 9—Sale 

occupancy-holding iUcijal — pot^fcnsion m that a/ 

rt tretip(tg.<ter—Suit to eject the vendee of ocrupancij-hohl. 
ing—Jiiritidictioyi of Civil Court—Adverse pofsession — 
yfortgagee cannot hold adversely to inortgagor. 

lu 1888, .1., }\?i occtJi)nncy-tfnanf, p<>I< 1 liis occu- 
|mncy righls to B., who hohl a Tnortgjjgo «i\it tlio 
entire ynnhal fi’oin (lie zemindars. In 11/01, (\ pin* 
chased the occupancydiohling from /L IMaintifTs inii-- 
chased in 1900 one-half of the inortgagotl mahal ainl 
redeeme<l the entire mahal from li. and entered into 
possession. In 1908, plaintiffs sued for possession fif 
the oecupaney plot on the ground that the original 
occupancy-tenant had no power to tninsfer it; 

Held, that the suit was governed hy N.-\V. I*. Hcnt 
Act, 1881, that the sale of the «K‘cnpam-y-hoiding 
was illegal under section 9 of that Act, and that the 
vendee's p<)S8essi<in was that <tf a trespsissor 

Jokhu R/im V Ilarshonker Prashad, A. W. N. (1^80) 
7''>: Madho Lai v. Shco Parshod, A. W. N. (1>{’0) 102, 
followed. 

Such being the nature of the pos.ses.sion of the 
vendee, the icmindar was entitled to sue him for 
eject tiieut in a Civil Court within 12 years. 

'i’ijo decivjilivc possession of the mortgagee, 71, or 
his repregontative, <Inring llio eoiititjimueo »)f the 
nmrtgago Wits that of liis mortgagor ttiid eonld not 
he turned into adverse possession hy siny act of his 
behind the hack of his mortgagor. 

t 'inr-nn-u\sis(t v. Muhoininnd I'ac h’lian, 3 A. 2 1^.feeder- 
Salioo V. Syed .Uaseeoollah, 2l W. It. 13. relied up ui. 

Second appeal from tlie decision of the 
Additional Subordinate -ludge of Mainpuri, 
dated the 17th of February 1910. 

Mr. Hamilton, for the Appellant. 

Mr. Sital Prasad Ghosh, for the Respond¬ 
ents. 

JUDGMENT.—Har Kishan a.id Bijai 
Singh, on the Slat of March 1884, mort¬ 
gaged the entire mahal of Budh Sen, to Mr. 
Kinlock. PlotNo. 611 wasinthatma/ia/. The 
mortgage purchased it from Randhir Singl) 
on the 4th of April 1888, managed it to 
be excluded from the bolding of hi.s vendor, 
got the rent of it struck off, and had it 
entered in the Revenue papers as his own 
grove. Mr. Kinlock, on the I9th of July 
lyOl, sold it to Gandharp Singh. On the 
25th of January l90G, plaintiff jio. 1 pur¬ 
chased one-half of the mortgage mahal and 
.edeem the entire mahal from Mr. Kinlook. 


Tlie plaintiffs entered into the proprie¬ 
tary pf)sspssion of the entire mahal on the 10th 
of June 1906. 

On the 2''tii of April 1 *08, the plaintiffs 
sued in the Court of tfie Murisif of Etawah 
for po.s.se.s.sion of the plot. Gandharp Singh 
defended the .suit on theground tliat Randhir 
Singh wa.s the full owner of tlie plot; that 
the defendant and his predece.^sor in title had 
been in adverse posse.ssion for more than 12 
year.s, and that tlie suit \va.s not cognizable 
by the Civil Court. 

The Court of (irst instance, Hiiding that 
Randhir Singh was tlie occupancy-tenant 
of plot No. 611, tliat the Civil Court had 
jurisdiction, and that the suit was not 
barred by limitation, decreed the claim. Tl;e 
lower Appellate Court affirmed the decree, 
finding tliat Randhir Singh was theoccupancy- 
holder of the plot. 

Gandharp Singh appeals to this Court, and 
the following pleas are put forward by his 
learned Coiin.''el: — 

1. The zemindar cannot claim possession 
so long as the sale hy Randhir Singh has not 
been set a^^ide. 

2. The Civil Court has no jurisdiction. 

3. Tlie suit is liirred hy limitation. 

It has been found that Rindhir Singli, 
when he sold the plot to Mr. Kinlock, 
was tlie occupancy-tenant of the plot. The 
law governing such sales at that time was 
the North-Western Provinces Rent Act, 
188l. 'I’irit Act, and int tlie Agra Tenancy 
Act, 190 i, governs the case. The sale 
under section 9 of the North-Western 
Provinces R»»nt Act, 1881, was illegal, and 
the vendee’s po.ssession was that of 
a trespa.sser. This wns held in Jokhu Ram 
V. Har Shankar Prasad Singh (1), and 
Madhu Lai v. Sheo Parsad (2). Tliose rulings 
are binding on me. Such being the nature 
of the possession of the predecessor in title 
of Ginlharp Singli, the zemindar was 
undoubtedly entitled to sue for ejectment 
in the Civil Court. It is, however, urged 
that if the posse.ssion of Mr. Kinlock w’us 
that, of a tresp.isser, twelve years’ limitation 
barred tlie suit. I'liis is futilei Mr. Kinlock 
was in possessimi of the mahal in which 
the plot in quesrion was situated as a mort¬ 
gagee and his derivative possession during 
tlie continuance of the mortgage was that 

(i) A. W. N. (1833) To, (2) A. W. N. (1890) 162, 
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of his mortgagors. Mr. Kinlook, therefore, 
by no act of his. behind the back of his 
mortgagors, eoald tarn his derivative pos¬ 
session into an adverse possession against the 

i)r their representatives. It is 
on thi,s principle that (i) Lord St. Leonard 

in hj.s Handbook on Property Law” said,— 

It has always been laid down that neither 
the mortgagor nor the mortgagee can by 
any adverse act have ths right of the 
other”; 7th Ed., p. H7; that (») the defend- 
ant in Jeechoo Sahoo v. Syed Masepullah 
Lv was not allowed by his wrongful conduct 
to disentitle the plaintiff from having the 
benefit of the period of limitation, and that 
bn) in the Full Bench case of Umr-nn-nissa 

Muhammad Yar Khan bY), the possession 

of the mortgagee and hi.s representative up 

to the date of redemption was held to be not 

adverse to the mortgagor and his representa¬ 
tive. 

The learned Counsel for the appellant 
contends that as Handhir Singh has been 
found to be the occupancy-tenant of 
plot No. Gil and as Gandharp Singh is a 
vendee from Randhir’s ventlee, the zemindar 
is not entitled to immediate possession, 
inasmuch as he has not ejected the oc¬ 
cupancy-holder Randhir through a Revenue 
Court. In support of his contention he 
relies on the following remarks in Oulzar 
Singh v. Kalyan Chand (o): “A person 
who sues for possession of any immoveable 
properyt, i. e., who sues to have another 
person in possession ejected, must, in order 
to entitle him to a decree, show that he 
had himself a right to the immediate pos.ses- 
sion at the date when he instituted his suit, 
assuming, of course, that liis title to posse.ssion 
is denied,—page 401. 

The position then stands thus,—At the 
time when this suit was instituted, Ilaldeo 
Singh, who had not been ejected under Act 
No. XU of 1881 and who had not transferred 
the right of occupancy to any person in whose 
favour such transfer would be effective under 
section 9 of Act No. XU of 1881 and who 
had not relinquished his occupancy right in 
favour of his landlord, was alive and that 
right of occupancy was then a subsisting 
right vested in Raldeo Singh. Daldeo Singh, 
and not the zemindar was the person who, 
again.st Ciulzar Singh, was entitled to pos^es- 

(3) W. R. 13. (4) 3 A. 24 

(5) 1.^ A. 399. 
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sion The right not being transferable 
whilst that right subsisted in Baldeo Singh 
his landlord, the zemindar, could not prove 
a right in himself to the immediate posses¬ 
sion of the occupancy holding,—page 402. 

The two rulings of this Court which 
lay down that a vendee from an occupancy- 
holder is a trespasser and which are bind¬ 
ing on me, furnish a complete answer to 
Uie point taken by the learned Counsel. 
During the course of the arguments refer¬ 
ence was made to !Shi Gopal v. Ayesha 
Begam{^);liam Sarup y. Kishan Lai (7) 
Muhammad Husain v. Mul Chand (8) 
Sheo Prasad v. Tndar Bahadur Singh (9), 
Badam Singh v. Musammat Sahta Knar (loj 
and Ram Charan Ram v. Sheoraj (11); but in 
the view I take it unnecessary to discuss 
the above cases. The suit being against a 
trespa.sser, the Civil Court is the right/onim, 
and being brought within 12 years from the 
date of redemption is not barred by limitation. 
The result is that there is, no force in the pleas 
taken and the appeal is dismissed with costs. 

(G) 29 A. 52. dismissed. 

ill oP X. (1907) 76; 4 A. L. J. 306. 

(R) 2, A. 395; A W. N. (1905) 4. 

(9) 30 A. 119; A. W. N. ( 908> 74; 5 A. L. J. 258. 

(10) 2 A. I,. .1. 119. 

(11) 3 A. L. J. 220. 


(s. 0. 8 A. L. J. 462.) 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 851 ok 1910. 

March 21, 1911. 

Present: —Mr. Justice Banerji. 
KEDAH SAHU —Defendant—Appellant 

versus 

Musammat BHAGWANTI— Plaintiff—and 
ANOTHEF i Defendant—Respondents. 

Specijh'W'liof Act (/ 0 ^ 1877), s 3 . 39, 4s2~Sui( for 
oration of title and that a certain sale-deed in in- 
oprratire—Plaintiff out of possession — Cons'^quontial 
relief not rlaiiw'il -Suit liable to be disnii.-^scd. 

TIk' plaintiff aiietl for a doclaration (0 that sho 
owned a half share in a certain house, (iV) that tho 
sale made hy tho second defendant in favour of the 
first d<‘f(>ndant in respect of fho house was in¬ 
operative as regir.U her half share. It was found 
as a fact that the plalnfifP was not in possession of 
tho hou.soatflio time of the institution of tho suit: i 
//eh/, that tho suit was barred by section 42 of the j 
Specific Act and could not he maintained. ^ 


K'tnj Bihnri V. Keshavld lliraltl, B. 567, dis- 

tirnrui.shod. 

I'ho .suit could mt he considered ns one for tho 
cancellation of a dic.mMt uo L*r section 39, ns 
the deed was a g) dee I aj h)r wo3n its executant 
and tho person in whose favour it was exooatodi 
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Second appeal from the decisions of the 
District Judge of Benares, dated the 20th of 
May 1910. 

Mr. Harendra Krishna llukerji, for the 
Appellant. 

Mr. Kalindi Prasad^ for the Respondents. 

JUDGMENT.—In ray judgment this suit 
ought to have been dismissed as barred 
by the provisions of section 42 of the Speci¬ 
fic Relief Act. The suit was for a declara¬ 
tion that a half share of a certain house is 
the property of tlie plaintiff, and that the 
second defendant had no right to sell the 
said slmre to the first defendant under a 
sale-deed of the 9th of November 1909. The 
house originally belonged to one Bhola. He 
made a gift of it in 1890 to the second 
defendant Bhairo and to Musa>»m(it Sona, 
the wife of Bhairo, by sngai marriage. Sona 
made a gift of her half share in favour of 
the plaintiff on tlie 3rd of April 1905. 
After this gift Bhairo sold the house to the 
first defendant. The allegation on behalf of 
the plaintiff is, tliat Sona was the owner of 
a half share of the house and that Bhairo 
was not competent to sell that half. She 
alleged that she was in possession and pray¬ 
ed, merely, for a declaration of her riglit to 
a half share, and a further declaration that 
the sale of that half share could not affect 
her rights. The defendant-appellant pleaded 
that Sona had been turned out of the house 
15 years before the institution of the suit, 
that Bhairo was in sole proprietary posses¬ 
sion, that Sona’s title had become extinct at 
the date on which slje made a gift in favour 
of the plaintiff and that neither Sona nor 
the plaintiff \vas in possession. He also 
pleaded the bar of section 42 of the Specific 
Relief Act. The learned Judge has found 
that Sona w’as not living in the house for 
upwards of 15 years, but he says that, even 
if she was turned out of the house, the 
pos.session of her husband would not be ad¬ 
verse to her. Holding the view that I do 
in the case, I need not decide this point.^ I 
may, however, observe that if, as a matter of 
fact, Sona was f orcibly turned out of the house 
and was not allowed to re-enter it, I cannot 
conceive how this act can be regarded other 
than an act of ad verse ownership which would 
constitute adverse posses.sion. However, 
the learned Judge has found that the plaintiff 
was not in po.ssession, actual or constructive, 
at tlic date of the suit. ) He holds that, al¬ 


though she was not in possession, she was 
entitled to a declaration of her right, because 
she had asked in her plaint that the sale-deed 
executed by Bhairo in favour of the appel¬ 
lant be cancelled, and this was conseriuential 
relief claimed by her. 

I cannot agree witli the learned Judge. 
The suit was not really one for the cancella¬ 
tion of a document within the meaning of 
section 39 of the Specific Relief Act. As 
between the executant of the .sale-deed and 
the person in whose favour it was executed, 
it is a good deed. What the plaintiff allege.s 
is that, in so far as it purports to convey 
her half share, it cannot operate as against 
her interests. The prayer for cancellation 
of the sale-deed is, therefore, in reality a pi'ay- 
er for a declaration that the sale-deed cannot 
affect her interests in the property. Now, 
the proviso to section 42 of tiie Specific Re¬ 
lief Act is to the effect “ that no Court .dial! 
make a declaration of right where the plaint¬ 
iff, being able to seek further relief tlian a 
mere declaration of title, omits to do so.” In 
thi.s case the plaintiff has been found to he 
out of possession, and, tfjerefore, she was able, 
if her case is true, to seek further relief than 
a mere declaration of title, namely, possession 
of her half share. This she omitted to claim.’ 
Therefore, having regard to the proviso to 
section 4J, the Court should not have made a 
declaration of her right but should have | 
thrown out her suit. 

The learned Vakil for the respondent urges / 
that the suit could not be dismissed, and he 
relies in support of his contention on the 
decision of the Bombay Higli Court in Kunj 
Bihari v. Keshavhil Hiralal (1). That case 
is distinguishable, as there \vas a prayer 
in it for an injunction which appears to have 
been the only substantial relief wliich tlie I 
plaintiff could have got in addition to a dec¬ 
laration of Iiis right. No doubt, the learned 
Judges, referring to section 42, saiil, “Nothing 
is said here about dismissing his suit. All 
that is enacted is that no Court shall make 
a declaration where the plaintiff being able/ 
to seek further relief omits to do so. ^Vitb/ 
great respect, X am unable to agree witli tiiJ 
learned Judges. The proviso to section 42 
forbids tiie Court to make a declaration of 
title where the plaintiff can seek further re¬ 
lief than a mere declaration an 1 omits to do 

80 . Where, therefore, in a suit the plaintiff 
(1)28B.567. 
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merely sepks a declaration and that declara¬ 
tion the Court is not competent to make in 
consequence of the proviso to the section, the 
necessary result will be that no relief will be 
granted to the plaintiff and hja ^uit will be 
d ismi s s ed. If the Court cannot make the 
declflration sought, no other relief can be 
granted, and the only result must be a dis¬ 
missal of the suit. In the present case the 
plaintiff only seeks a declaration, or rather 
two declarations, first, that she owns a half 
share in the house, and second, that the sale 
made by the second defendant in favour of 
the first defendant is inoperative as regards 
that share. She does not claim the further 
relief to which slie is entitled, namely, pos¬ 
session of the property, she being, as found 
by tbe lower Appellate Court, out of pos- 
sessson. Coder these circumstances, she is 
not entitled to the declarati' n soiiuhi and her 
s uit inus tjail. I accordingly allow (he ^p^l, 
set aside the decreoN of the Courts below 
and dismiss tlie plaintiff’s suit with costs in 
all Courts. 

Appeal (decreed. 


( s. c. K A. L. .T 

ALLAHAUAI) HIGH (CURT. 

First Civil Ai-pkal No. U3 of 11)10. 

March 31, 1911. 

Prc5cn/:— Sir Joliri Stanley, Kt., Chief 
Justice, and Mr .Justice Ranerji. 
GUIjAH SINGH—PlainTIFF— Ah-ellant 

verstdi 

1)EBI SINGH AND ANOTtiEi: — DEFENDANTS — 

Respondents. 

Tenancn At't (//"/lUOl), x. 108 —Entries uj 
pnyment of rent in n poelict-book—Presumption as to 
full payment of rent — Receipt — Rent — Rcrision — Go- 
vernmet't revenue <'emittr<l. 

In n suit for arrears of rent the (lofioulants plendod 
that thoy liail paid the lanit claiincfl hy Ijio plaintiff 
in full and tlint nothing was rliic from thorn. In 
support of their ploa they produced a pocket-book 
whicli cohtninetl eortaiu entries of payments made. 
The plaintitT admitted the entries: 

Held, that the entries in the pocket-book did not 
amount to receipts.witlnn the m'-aning of section 08 
of the Agra Tenancy Act, IDO , therefore, they raised 
no presumption that the payments entered in the book 
amounted to an acf|uittanco in full of all demands 
up to the dates on which the entries were made. 

Whore Government revenue for a period is remitted 
but the rent payable by lessees is not expressly 
remitted and they are themselves liable to pay 
Government revenue, they cannot claim any 
remission in the rent payable to the lessor. 


[Mil 

First appeal from the decisions of the 
Assistant Collector of Agra. 

Mr. Mod Lai Nehru (with him Mr. Mohan 
Lai Sandaljj for the Appellant, 

Mr. Govind Prasad (with him Mr. Girdhari 
Lai Agarwala\ for the Respondents, 

JUDGMENT.—This appeal arises out of a 
suit brought by the plaintiff-appellant 
against the defendants who are his lessees for 
recovery of arrears of rent for the period from 
6th June 1906, to the 7th December 1908. 
The rent reserved by the lease is Bs. 1,900, 
and for the three years in question arrears 
are claimed at that rate, as also interest. 
Ihe defendants pleaded that they had paid 
the rent claimed by the plaintiff and that 
nothing was due from them. They also plead¬ 
ed that there was a revision of revenue 
in the year.s in question, and that they were, 
therefore, entitled to a remission of their rent. 

In support of their plea of payment they 
produced a procket-book which contained 
certain entries of payments made. The 
Court below regarded the entries in the 
pocket-book as equivalent to receipts for 
the rent paid, and, applying the provisions 
of section 108 of the Agra Tenancy Act, 
presumed that the payments entered in the 
book amounted to an acquittance in full of 
all demands up to the dates on which the 
entries were made. This view of the lower 
Court is clearly erroneous. The entries in 
the pocket-book produced do not amount to 
receipts within the meaning of the Tenancy 
Act. No receipt such as is referred to in 
section lOS was produced, and, therefore, the 
presumption which arises under sub-section 
(2) of the section, could not be held to have 
arisen in the present case. The entries in 
the pocket-book are admitted by the plaint¬ 
iff. The last of them was made on the 6th 
of December 1908, Two of the earlier 
entries, namely, those of the ISth of 
November 1908 and 21st of November 1908, 
are distinctly mentioned as entries in respect 
of rent for Samhats 1961 and 1962, res¬ 
pectively, that is to say, for the rent payable 
for the years 1904 and 19'j5. The entries 
anterior to these two entries are clearly entries 
of rent paid for previous years, and cannot 
be deemed to be entries of rent for subsequent 
years. The last entry, namely, that dated 
the 6th December 1908, of the sum of 
Es. 1,754, is alleged by the defendants to 
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of the 14th of November 
is based upon custom as recorded in v* 
wnjtb-nl-araiz. It appears that the plaintiff 
is the own brother of tlie vendor. The 
village has been partitioned and formed into 
different tnakals. The mnhal in which the 
property sold ia situate belonged solely to 
the vendor. The plaintiff is a co-sharer in a 
different mahnl and so are the vendees 
appellants. The question is, whether the 
plaintiff has a right of pre-emption in respect 
of the property in question. 

He relies on the wajih-nl-arz of 1873 as 
giving liim a preferential right of pre-emp¬ 
tion. This tvajih‘ul-arz was prepared before 
the partition to which T have referred above. 
Paragraph 2 of the ttfaith^uLarz is headed 
Rights of co-sharers inter se, based upon 
custom or a special contract,’’ and paragraph 
11 whicli refers to pre-emption provides that 
if a share-holder wishes to transfer he shall 
do so to his own brother, then to near rela¬ 
tions, if they refused, then to co-sharer.s of 
the pat/* and after them to co-sharers in the 
village. Assuming that this wajib-ul-arz 
records a custom, I am of opinion that, having 
regard to the terms of it the plaintiff has no 
right of pre-emption, as he has ceased to be a 
co-sharer of the vendor after the partition 
to which I have referred. As I have point¬ 
ed out above, the Chapter in the ivajib^ul-arz 
relied upon relates to the rights of the 
co-sharers inter se. From that it follows that 
the provision as to pre-emption is a provision 
which applies to co-sharers inter se. The 

first category of pre-emptormuat, therefore, be 
persons who not only fulfil the condition of 

being the own brothers of the vendor but 
must also be co-sharers of the vendor. This 
the plaintiff is not, and, therefore, in my 
opinion, he has no right of pre-emption and 
his claim ought to have been dismissed. On 
this ground I would allow the appeal and 
dismiss the plaintiff’s suit. 

SrANi.ET, C. J.—I agree in the order pro¬ 
posed by my learned colleague, but I am 
content to rest my decision upon the inter- 


..cr patti. It will be 
iij the first class of pre-emptors 
come own brothers or nephews having one 
common ancestor. This is the first class of 
pre emptors, and a brother had no priority 
in the matter of pre emption over a nephew. 
They both stand on an equal footing. If we 
turn to the wanb-ul-arz of 1873, different 
categories of pre-emptors are mentioned. 
The first class consists of own brothers; the 
second class near relations; the third class 
co-sharers of the patti^ and the fourth class 
co-sharers in the village. This is not the same 
usage as is recorded in the ico;V6-w/.arz 
of J863. Consequently, as a custom 
most be constant and invariable, in my 
opinion, the loajih-ul arz of 1873 does not 
record a custom. If the record is the record 
of a contract, as 1 hold that it is, the period of 
the Settlement having expired, no right of 
pre-emption now exists. 

J, therefore, concur in the proposed order, 
By THE Court—T he order of the Court is 
that the appeal be allowed, the decree of the 
Court below is set aside, and the plaintiff’s 
suit IS dismissed with costs in both Courts. 

Appeal allowed. 


(b. c. 27 P. R. 1911.) 

PUNJAB CHIEF COURT. 

Second Civil Appeal No. 161 of 1909. 

December 16, 1910. 

Present'. — Mr. Justice Johnstone and 
Mr. Justice Chevis. 

BULAKI MAL —Plaintiff—Appellant 

versus 

Mr. C. j. FLOYD— Defendant— 

„ , Respondent. 

EmdenceActUof^^n)^,^ 92_Omi agreement- 

Evidence of any oral agro„„e„t or statement as 

mtt7ed ° f ''?™<=nt cannot bo ad- 

jnittea for the parpoae of contraci;,.*: • ii 

ing to. or eubtiicting from its 

Bat evidence of the conduct of the oarties sub. 

sequent to the execution of the dooumont is admjs. 
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of tlie 14th of November 
and pronii?'©! and, as our br{)the(^ jji » ^ .^o 

pointed out, no want of consideration in the 
proper sense of the phrase is pleaded. 

Tnrninj? to {a) above we have some 
difficulty in agreeinj? with Mr. Grey. It is 
a well-known maxim that if a plea of 
fraud is to he relied on, it must have been 
specifically pleaded. In bis pleas, para^?raph 
6 , defendant stated plaintiff has **over- 
reached defendant and has taken advant¬ 
age of his ignnratice of law and need.” Thi.s, 
read with tiie previous pleas, seems to us to 
amount to a complaint of the exercise of 
undue influence rather tlnii of fraud; and, 
at all events, the pre-n'se fraud has not been 
specified. In tlie course of the case it came 
out that defendant complained that ho had 
been over-reached, inasmuch as tl.e monthly 
interest was to be I'ept the same regardless 
of progre.ssive diminution of principal debt, 
but there is no allegation that plaintiff 
deceived defendant and made him think 

he was promising Hs. 2, UO in all when 

‘he was writting words (the promissory 

^note is in defendant’s own hand) embidy- 
.'ing a promise to pay Rs. 2,100 and 

.Interest. Similuly, we doubt whether the 
^lea ( f ‘ misrepreHeiitation” can helpdefOnd- 
Cnt. 

Mr. Grey’s contentions (c) and (d) 
may be considered together. Extrinsic 
circumstances may b& prerTous statements 
or acts of the iwtrffes or statements or aota 
subsequentrto execution of document. Of all 
these, in our opinion, under our law of 
evidence defenclani can certainly be allowed 
■ to prove conduct subsequent to execution of 
document. A few words will explain our 
meaning. Subsequent conduct of parties (i) 
may serve to show what the real meaning of 
the contract was, or (?;) may operate as an 
estoppel when it amounts to part performance 
of the, contract; see Baksu Lakshman y. 
GevinS^ Kanji (1) for this differentiation. 
A JJiv.sion Bench of this Court has, in 

G) -IB,594. 



tc>t,tne rule enunciated in K^anshi 
iMath Chatterji’^ case by Sir Barnes Peacock 
[Kanshi }Jafh Chnfierjee v. Ghandi Cham 
Banerjee (4)] had not been touched, under 
which evidencenf /‘acts and conduct of the 
partiei^ aubsequent^lo the deed is admissible ' 
to shtTw that something different from the i 
written contract was intended by them.’* N 
We propose to accept thi.s dictum, though^ f; 
there is something tb be said for the idea 
that evidentfe of sub^equentconduct should not, 
in view of sef’tion 94, which was not consider¬ 
ed in Ahdtd Ghnfnr v. Ahdul Kadir (2), be 
admitted to show directly what the real 
meaning of ^he contract was, where its word¬ 
ing is plain and unambiguous but only to 
establi.sh an estoppel. 

Looking at the matter in thi.s way, the 
oidy evidence can consider is defendant’s 
payments to plaintiff after the execution of 
the document and the latter defendant sent 
to plaintiffs showing the account to date 
drawn upon defendant’s tlieory of his real 
liability svhich letter was not protested against 
in reply but was simply acknowledged. Our 
brother Rattigan has clearly taken much 
more evidence than this into account, in 
formir»g his opinion that defendant’s version 
of the affair is the true one. Further, he hods 
that on 10th dune 1906 defendant only recffl?- / 
ed Rs. 1,200 and not Rs. 2,100 and, therefore, ' 
theappeal shouM bedi.srnissed with costs if all 
that evidence is admitted. This, as we have 
shown, seems to us hardly to foll<JW as a 
necessary consequence, for a man may receive 
I'-s. 1,200 only and j et intentionally promise 
to pa.y Rfj 2,100. d’he que.stion to be decided 
is. whe.hpj. evidence, which we say above 
is all We pjjjj consider, is sufficient to show 
that the real meaning of the contract was as 
stated by plaintiff should 

not be permitted ctmtrary. 

That evidence is g ^ defend* 


(2) 72 I>. K. I: 01; lUl'-Vn inn, 

(3) 22 A. Ulij P. 0.) 27 I. \ 'a 

(4) G W. K. 08; L.R. Sup. 





